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REASSESSING THE EMPLOYMENT OF PEOPLE
WITH DISABILITIES IN EUROPE: FROM
QUOTAS TO ANTI-DISCRIMINATION LAWS

LISA WADDINGTON+

Legislative intervention to promote the employment of people with
disabilities has been occurring in Europe since the end of the First
World War. Early legislation provided for employment quotas, whereby
employers were obliged to employ a set percentage of disabled war
veterans. The end of the Second World War saw the extension of these
quota systems, both in terms of the number of countries which chose to
adopt them, and in terms of the kind of disabled people protected, with
the new quotas covering disabled civilians as well as ex-soldiers. With
the exception of Scandinavia, the quota system has become the standard
response of practically all European countries, in both the western and
eastern part of the continent, to the employment problems which people
with disabilities face.! This is in spite of the fact that quota systems
generally have a relatively poor track record, and have proved unable
to stimulate the employment of disabled people in a period of economic
difficulty.

Now, after what has been in some countries a seventy-five year
love-hate affair with the quota system, with it being seen as the core of
disability employment policy, the dominance and exclusivity of this
approach is finally beginning to be questioned. A number of countries
are now considering or adopting an approach which has been applied to
gender discrimination in Europe for twenty years or more: anti-dis-

¥ Lecturer in European Community Law, Maastricht University (NL) and European Observer
to the International Society of Organisations for People with a Mental Handicap-European Association.
All views expressed are strictly personal. I am grateful to Hildegard Schneider and Yvo Volman for
commenting on an earlier draft and to Theresia Degener, Brian Doyle, Caroline Gooding, Clotile
Guilbert, Aart Hendriks, Jim Marshall MP, Gail Stewardson and Fergus Whelan for providing relevant
information and documentation.

1. Reference here, and elsewhere in this paper, is to open employment. All (European) countries
contain a group of disabled people who are regarded as “unemployable” in the open labour market, and
accordingly have developed alternative polices with regard to this group. A popular response in the
northern European countries, e.g. United Kingdom, the Netherlands, Germany, France, has been to
develop an alternative (sheltered) labour market, exclusively for the employment of this group of
disabled people.
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crimination legislation.” This anti-discrimination approach flows from
fundamentally different assumptions about disability, and the reasons
why people with disabilities are disadvantaged in the labour market, and
is therefore based on different principles from those which underlie the
quota system.

The article examines this emerging European trend towards
disability employment anti-discrimination legislation, and considers
some of the conceptual and practical differences between this approach
and the earlier (and still existing) quota systems. Three different
European legislative approaches aimed at countering disability (employ-
ment) discrimination are identified, based on constitutional law, civil
law, and criminal law, and an analysis of the (expected) effectiveness
of the provisions in question is made.

The first and second sections of the paper examine respectively the
quota system and anti-discrimination legislation, while the final section
considers the reassessment of disability employment policy which is
presently occurring in some European countries, and examines the steps
that are being taken to adopt disability employment anti-discrimination
legislation in Europe. The situations in four countries—Germany,
United Kingdom, Ireland, and France—are addressed, and the differing
kinds of legislation which have been adopted, or which are being
considered, are discussed. In addition the steps that are being taken at
the level of the European Union are examined, and the prospect of a
relevant Treaty revision being adopted at the present Intergovernmental
Conference, and ultimately the adoption of a disability anti-discrimina-
tion directive, are analysed.

I. THE EMERGENCE AND DEVELOPMENT OF THE QUOTA SYSTEM IN
EUROPE

As already noted, the first quota systems had their origins in the
post-First World War period, and covered only disabled veterans. These
quotas were based on the idea that society owed a duty to those who
had been disabled while serving their country, and by the end of 1923,
Germany, Austria, Italy, Poland and France had all adopted such
systems.’ In contrast, some countries shied away from imposing an

2. The first such Community instrument was a directive adopted on February 10, 1975. See
Council Directive 75/117 on the Approximation of the Laws of the Member States Relating to the
Application of the Principle of Equal Pay for Men and Women, art. 1, 1975 O.J. (L 45) 19.

3. MADHAV R. KULKARNI, QUOTA SYSTEMS AND THE EMPLOYMENT OF THE HANDICAPPED:
EXPERIENCES IN THREE COUNTRIES 10 (Michigan State University Centre for Institutional Rehabilitation
ed. 1982).
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employment obligation on employers, and instead sought to encourage
employers to voluntarily take on disabled veterans.* The high unem-
ployment levels among disabled veterans during the inter-war years, and
the lack of success of the voluntary approach, led most European
countries to turn to the quota system in the post-Second World War
period. These second generation quotas were extended to cover the
disabled civilian population. A consequence of this extension was that
the concept of duty, which had existed when the systems were
exclusively targeted at veterans, was lost, and the new quotas became
part of overall social-welfare policy. In some respects the present
movement towards anti-discrimination legislation, with its civil rights
basis, can be seen as a return to this concept of duty, albeit in a very
different form.

The quota system has emerged as the main legislative tool in
Europe to promote the employment of disabled people. Today, ten of
the fifteen Member States of the European Union have such a system,’
and quotas can also be found in many European countries which are at
present not members of the Union® All quota systems require
employers to employ a set percentage of disabled workers, but within
this general framework there is a great deal of scope for variety, and for
this reason one cannot speak of a uniform European quota system.
Instead European quota systems can be divided into three basic models.
These are described in the following sections, and a brief assessment of
their effectiveness is made.

A. Legislative Recommendation

Under this form of quota system employers are not obliged to
employ a set percentage of disabled workers, but it is recommended that
they do so. An example of such a system can be found in the
Netherlands. Until 1986 a quota system very similar to the post-Second
World War British model, imposing a legislative obligation but no
effective sanction,” existed in the Netherlands. Under the Dutch

4. This was the approach adopted in the United Kingdom.

5. Portugal and the three Scandinavian Member States do not have a quota system. Denmark,
Sweden and Finland object on the grounds that the registration necessarily associated with the quota
system is unacceptable. The United Kingdon recently has abolished its long-standing quota system.

6. Poland is one example. See Law on Employment and Vocational Rehabilation of Disabled
People, Dziennik Ustaw No. 46, item 201 (as amended) (concerning employment and vocational
rehabilitation of disabled people) published in DISABILITY: PROBLEMS AND SOLUTIONS 8 (Centre for
Europe Warsaw University, Information and Documentation Unit of the Council of Europe, spec. ed.
1994).

7. See discussion infra Part 1.B.
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Employment of the Disabled Act of 19472 public and private employ-
ers with more than twenty employees were obliged to employ a set
quota of “less able-bodied” workers, and disabled people could choose
to register as such, and so come within the protection of the Act.’ In
1986 this Act was replaced by the Handicapped Workers Employment
Act (WAGW),'" which removed the registration requirement (and
extended coverage to all people receiving disability benefits or an
invalidity pension) and introduced a new form of quota.

Under the WAGW public and private employers were still required
to facilitate the employment of disabled people, and a quota target of
between three and five per cent, to be achieved over three years, was
set. This quota was voluntary, and the legislation did not provide for
any sanctions in the event of employers failing to meet the quota.
Instead, the government stated that it intended to introduce a legislative
obligation, based on a quota of between three and seven percent
depending on the branch of industry or public sector concerned, if it
became apparent after the three year period (i.e. in 1989) that employers
were failing to meet the set quota. This obligation was to have been
backed up by a fine of 10,000 florins per unoccupied position per
year. Employers who exceeded their quota targets were to have
received a compensation payment of 10,000 florins for every position
occupied by a disabled person in excess of their quota obligation.'

By 1989 there had been little improvement in the employment
situation of disabled people, and an official government report showed
that only 2.2% of workers with a contract of fifteen days or more were
disabled. The government did not respond to this problem by introduc-
ing a compulsory quota as it had threatened to do, but rather concluded
that such a quota across all sectors of industry was not “a practicable
policy.””> The Dutch experience suggests that a voluntary quota,

8. Wet plaatsing minder-valide arbeidskrachten, Act of 1 August 1947 Neth. Stb. 283 (1947)
(Neth.), (respecting the placement of persons with reduced working capacity).
9. LUNT & THORNTON, EMPLOYMENT POLICIES FOR DISABLED PEOPLE 79 (1993).

10.  Wet arbeid gehandicapte werknemers, Law of 16 May 1986, Staatsblad van het Koninkrijk
der Nederlander [Stb.] 300 (1986), amended by Law of 26 April 1995, Stb. 250 (1995).

11. The florin is equivalent to the Dutch guilder. At the time WAGW was passed, the foreign
exchange rate was 2.4915 guilders to one U.S. dollar. See DataStream International, Exchange Rate
Database.

12. Lei Delsen & Saskia Klosse, Integration of the Disabled in the Work Process: The Dutch
Policy, 17 GENEVA PAPERS ON RiSK & INS. No. 62, 119 (1992).

13. LUNT & THORNTON, supra note 9, at 83 (quoting from a report to the International Labor
Organization for the period 1 July 1990 to 30 June 1992). In 1994 however, the Dutch government
accepted, in theory, that it had an obligation to meet a three percent quota. Aart Hendriks & Maathijs
Vermaat, Het Nederlandse gehandicaptenbeleid: een doekje voor het bloeden, 70 NEDERLANDS
JURISTENBLAD {NJB] 126, 131 n.36 (1995).



66 COMPARATIVE LABOR LAW JOURNAL [Vol. 18:62

which imposes no legal obligation upon employers and provides for no
sanctions, has little impact on the numbers of disabled people in open
employment.

The British pre-war experience seems to confirm this conclusion.
There, a voluntary scheme, aimed at encouraging employers to ensure
that five percent of their employees were disabled veterans, also failed.
That scheme, known as the King’s Roll,' also had little long-term
effect, and as early as 1922 a House of Commons Select Committee
reported that firms were withdrawing from the roll and that the scheme
was failing."

B. Legisiative Obligation Without Effective Sanction

Under this kind of system employers are obliged through legislation
to employ a quota of disabled people, but this obligation is not backed
up with any effective sanction. This model is typified by the quota
system adopted in Britain after the Second World War. The quota,
established in 1944 by the Disabled Persons (Employment) Act
(DPEA)'® (and abolished by the Disability Discrimination Act
1995),"" required all private employers with twenty or more employees
to ensure that at least three percent of their workforce was made up of
registered disabled people. Public employers were not bound by this
duty, but agreed to accept the same responsibilities as the private sector.
It was not an offence for an employer to be below this quota, but an
employer was not allowed to engage a non-registered person when
below quota, or, where doing so would bring him or her below the
quota, unless he or she had a permit granting exemption from this
requirement. An employer who contravened the quota requirement was
subject to a fine of not more than £500'® or a term of imprisonment
of not more than three months.

In practice the British quota was not successful in promoting the
employment of disabled people, and each year progressively fewer
employers met their quota obligation so that in 1993 only 18.9% of
employers achieved the 3% quota (compared with 30.4% in 1984)."

14.  So called because compliant employers were placed on a roll on honour.
15.  SELECT COMMITTEE ON TRAINING & EMPLOYMENT OF DISABLED EX-SERVICE MEN, REPORT

16. See Disabled Persons (Employment) Act, 7 & 8 Geo. 6, ch. 10 (1944) (Eng.).

17. Disability Discrimination Act, 1995, ch. 50 (Eng.).

18.  As of November 1, 1996, the foreign exchange rate is U.S. $1.64 to one British pound. See
Olsen & Assoc, 164 Currencies Converter (visited Nov. 2, 1996) <http://www.olsen.ch/cgi-
bin/exmenu>.

19.  This is based on information provided to the author by the Disability Branch 1 of the British
Employment Service.
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There are a number of reasons for the failure of the British quota
system, but it is submitted that the most important one was the
unwillingness or inability of successive governments to enforce the
quota by strictly policing the granting of exemption permits and
prosecuting errant employers. Governments of both parties were
consistently unwilling to sanction prosecution,2° and instead chose to
issue bulk exemption permits to employers allowing them to recruit
non-registered workers. As a result, most employers, where they were
even aware of the Act?' regarded compliance with the DPEA as
obtaining an exemption permit before hiring non-registered workers,
rather than achieving the three percent quota. Consequently fewer and
fewer eligible disabled people chose to register, thereby reducing the
number of individuals qualifying for preferential treatment under the
DPEA. From 1979 on, it was statistically impossible for all employers
to meet their three percent target and by the early 1990s, the Employ-
ment Service estimated that only a third of those eligible to register
actually did so, meaning that only one percent of the workforce was
registered as disabled.

Evidence from Britain clearly shows that it is insufficient to simply
legislate to impose an obligation on employers to employ disabled
people. Such quota systems do little more than rely on the goodwill of
employers, and do not greatly increase the chances of the covered
disabled people in the open labour market. This is reflected in the fact
that there has been a lengthy debate in the United Kingdom over the
future of the quota system, and a number of government commissioned
reports recommended abolition or drastic amendment.?> The quota was
finally abolished in Britain on December 2, 1996, when the employment
provisions of the new disability anti-discrimination law, the Disability
Discrimination Act 1995,% came into force.

20. The permission of the Secretary of State was needed before any prosecution under the Act
could be commenced.

21. Many employers, and indeed lawyers, were unaware of the existence of the DPEA and the
obligations it created.

22. The first review (1973-1974) was carried out by the Department of Employment. The second
and third reviews (1981-1982 and 1985-1986) were carried out by the Manpower Services Commission
while it was responsible for enforcing the quota. The last review (1990-1991) was carried out by the
Employment Department Group to which responsibility for the quota was transferred. In addition, the
government sought the view of disability organisations and the public on the future role of the quota
when it published its consultative document on government measures to tackle discrimination against
disabled people in 1994.

23. Disability Discrimination Act, 1995, ch. 50 (Eng.). This Act, which is aimed at combating
disability discrimination, will be discussed in more detail in section III.
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C. Legislative Obligation Backed Up By Sanction (Levy-Grant System)

The levy-grant system is the form of quota which has attracted
most interest from those countries which have sought to introduce or
modify a quota system in the 1980s and 90s. It involves setting a quota
and requiring that all covered employers who do not meet their obliga-
tion pay a fine or levy which usually goes into a fund to support the
employment of disabled people. Germany provides one of the earliest
examples of such a system, and its quota has since served as a model
for other countries.**

The present German quota system was established by the Severely
Handicapped Persons Act in 19742 This legislation sets a quota of
six percent for all public and private employers with sixteen or more
employees. The quota can be reduced to as low as four percent or in-
creased to ten percent. In calculating the quota, certain workers are
counted as occupying two or three quota places. This applies to those
individuals who the Employment Office feels, because of their degree
of disability, are particularly difficult to employ, and disabled people
receiving vocational training within the firm. All severely disabled
people whose disability amounts to at least a fifty percent reduction in
working capacity are covered by the legislation. In addition, the
employment office can extend the protection of the law to those with a
work-related disability of between thirty and fifty percent if it is
satisfied that the individuals concerned experience difficulty in obtaining
or maintaining employment as a result of their disability.

Employers who do not meet their quota obligation are obliged to
pay a levy of, at present, 200DM?® per month for every unfilled quota
place. This money is used exclusively to promote rehabilitation and
employment of severely disabled people. It can, for example, be used
to provide grants to help employers who exceed their quota obligations
meet any extra costs like adapting buildings and providing special
training. The law is based on the principle that all employers above a
certain size should contribute to the economic integration of severely
disabled workers. Ideally, this integration should occur through the

24. France is one such country. See Law No.87-517 of July 10, 1987, Journal Officiel {J.O.] July
12, 1988, p. 7822; see ILO LEGIS. SERIES, Fr. 2 (1987) (English translation of law in favour of the
employment of workers with a disability).

25. Schwerbehindertergesetz [SchwbG], v. 30.4.1974 (BGBI. I S.1005); see ILO LEGIS. SERIES,
Ger. F.R.3 (1974) (Eng. trans.). The SchwbG has been amended a number of times since 1974.

26. Atpresent, the foreign exchange rate is 1.5 German marks to one U.S. dollar. Olsen & Assoc.
164 Currencies Converter (visited Sept. 18, 1996) <http://www.olsen.ch/cgi-bin/exmenu>.
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actual provision of employment for such workers, but where this is not
the case, a contribution should be made via the levy procedure.

The German quota system undoubtedly has made a greater
contribution to promoting the employment of disabled people than the
two previously described systems. However in recent years the German
quota has become progressively less effective. Since 1982, when the
average quota achieved was 5.9%, the situation has steadily worsened;
in 1992 the average percentage of severely disabled workers employed
within firms had fallen to 4.3%.”” The German quota has proved itself
incapable of maintaining the targeted level of employment for severely
disabled people during a period of economic recession. The economic
difficulties, combined with the relatively low levy, seem to make
payment a more attractive option than the unknown risks of hiring a
severely disabled worker.

D. Variation upon the Three Basic Models

All three models described above can be adapted to fit national
economic and political requirements since they allow policy makers to
influence the size and nature of both the targeted group of beneficiaries
(disabled people) and the group upon whom obligations are imposed
(employers). This can be achieved in a number of ways.

First, arelatively narrow definition of disability, which targets more
severely disabled people, can be adopted as has occurred in Germany.
On the other hand, a much broader definition extends quota coverage to
many more people with much milder forms of disabilities. The latter
has occurred in the Netherlands for example, where the main objective
of the voluntary quota scheme is to reduce the number of people
claiming disability benefits, and everyone who is eligible for such
benefits is also regarded as disabled for the purposes of the quota. This
has led to an extremely large group of covered workers from whom
employers can recruit.

A second means of adapting the system is through the setting of the
relevant quota percentage. Among the quota systems in operation in the
European Union, the percentage varies from two percent in Spain to
fifteen percent in Italy (where the quota system covers not only disabled
people, but also widows, orphans and refugees). Variability in the fixed
quota percentage, as well as in the types of individuals covered, clearly
influences the degree of obligation imposed on employers.

27. This figure hides regional differences, ranging from a 7.18% employment rate in Saarland to
2.56% in Mecklenburg-Vorpommem. See DRITTER BERICHT DER BUNDESREGIERUNG, DIE LAGE DER
BEHINDERTEN UND DIE ENTWICKLUNG DER REHABILITATION (1994).
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The extent of the obligation imposed on employers is also affected
by the minimum number of workers which must be employed, and the
means of calculating this number, before an employer is subject to the
quota. The minimum size of firms covered by quota legislation in the
European Union varies from sixteen employees in Germany to fifty in
Spain. These variations will significantly affect the number of jobs
covered by the quota legislation, and therefore the number of jobs
reserved for eligible disabled people.

An additional means of varying the quota is to target either the
public or private sector, or both. In most European Union Member
States both kinds of employers are covered, although in Ireland the
legislation only applies to the public sector, while in the United
Kingdom the provisions of the recently abolished DPEA did not apply
to the public sector; the Crown had however accepted the same
obligations.*®

Finally, where quotas are based on the levy-grant system, the size
of the levy can be altered. Common sense suggests that the higher the
levy, the greater the incentive for employers to take on disabled
workers. However, evidence from Germany suggests that a doubling of
the levy in that country in the 1980s would have persuaded only a
quarter of covered employers to employ more disabled people.”’ It is
probable that the only way in which large numbers of employers can be
persuaded to meet their quota targets is to increase the levy to such a
level that it becomes cheaper to employ disabled workers than to pay
the contribution. As yet no country has demonstrated such a commit-
ment to the employment of disabled people, and it is not realistic to
expect European quotas to be adapted in this way.”

E. Assumptions Underlying the Quota System

European quota systems clearly aim to promote the employment of
disabled people, and are based on the belief that, without some form of

28. The Crown (i.e. Queen Elizabeth II) is the official employer in a number of public service
sectors in the United Kingdom, e.g. the prison service, which is officially known as “Her Majesty’s
Prison Service.” Obligations imposed under the DPEA therefore also applied to various public service
providers.

29. See Franz Brandt, SUDDEUTSCHE ZEITUNG, February 27, 1990, (1984 study carried out for
the Institut fiir Sozialforschung und Sozialwirtschaft, Saarbriicken claiming that only 25% of employers
would employ more disabled people if the levy was doubled). For criticism of the way in which the
research was carried out see LISA WADDINGTON, DISABILITY, EMPLOYMENT AND THE EUROPEAN
COMMUNITY, 233 (1995).

30. For further comment on European quota systems see Lisa Waddington, Legislating to Employ
People with Disabilities: The European and American Way, 1 MAASTRICHT J. EUR. & COMP. L. 367-95
(1994).
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legislative intervention, disabled people would not make up the relevant
(quota) percentage of the employed workforce. Anti-discrimination
legislation is also based on the belief that legislation is needed to
promote the employment of people with disabilities (although no quota
is set). It is submitted that, in addition, quotas are based on two related
assumptions: (1) that employers will not hire large numbers of disabled
people unless they are required to do so, and (2) that most disabled
people are unable to compete for jobs with their non-disabled counter-
parts on an equal basis, and win them on their merits. In short, the as-
sumption that disabled workers are less valuable and less productive,
and that, if such workers are to be integrated in the open labour market,
employers need to be obliged to hire them, and sometimes even
financially compensated for doing so. Numerous employers have taken
their cue from the legislation, and accept these assumptions. This is
reflected in the fact that many employers resist the idea of, and
obligations under, quota systems, and frequently “buy” themselves out
of their obligation where this is an option, preferring to employ a
largely non-disabled workforce.

The history of the European quota systems amply demonstrates that
an employment system which is based on the idea that the protected
group of workers are inferior cannot achieve permanent and significant
success, since employers will attempt to evade their obligations to
employ such workers. Anti-discrimination legislation, in contrast, is
based on the assumption that disabled workers are as good as their non-
disabled counterparts, and, given the appropriate non-discriminatory
environment, are able to successfully compete for jobs on their merits.
This is the background to the reassessment of disability employment
policy which is occurring in some European countries, and the European
Community, at present. The following section involves an examination
of disability anti-discrimination legislation, the assumptions which
underlie it, and examples of how such laws have been implemented
outside Europe.

II. AN ALTERNATIVE APPROACH: ANTI-DISCRIMINATION LEGISLATION

Anti-discrimination laws have long been part of the legislative
package used to promote the employment of and equal pay for women
in Europe, and some countries have also adopted this approach with
regard to racial, ethnic and religious minorities.”’ Until recently this

31. See, e.g., Sex Discrimination Act, 1975, ch. 65 (Eng.); Race Relations Act, 1976, ch. 74
(Eng.).
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approach was not considered with regard to people with disabilities in
Europe. There are three possible reasons for this. First, policy makers
may have felt that the existing quota systems were functioning (or could
be made to function) adequately. Second, policy makers favoured a
voluntary approach, providing support and financial incentives for
employers, rather than a further attempt at obligation. Last, and perhaps
most significantly, policy makers did not perceive discrimination to be
a barrier to employment for people with disabilities,*? and believed that
disabled people found it harder to gain employment because they were
simply less efficient workers.

Outside Europe some policy makers have adopted a different
approach. A number of countries have recognised that discrimination
is a major problem facing disabled people, and have responded by
adopting anti-discrimination legislation. The United States has had
some form of disability anti-discrimination law since 1973, and in 1990
adopted a comprehensive statute, the Americans with Disabilities Act.”?
This statute has attracted a great deal of attention from legislators and
activists in Europe. A number of other countries, including Canada and
Australia, have also adopted anti-discrimination laws, which are based
on the same principle but which take different forms.

Two specific examples of disability anti-discrimination legislation
outside Europe are considered below. Reference is made to how the
jurisdictions involved have attempted to deal with the two problems of
defining disability and discrimination. The last section of the paper will
consider to what extent those European countries which have adopted
such legislation (or which are considering doing so) have emulated these
examples, and the prospects of a European Community disability anti-
discrimination instrument.

32. For example, in 1991 the Dutch Government refused to add disabled people to a draft
amendment to the Algemene Wet Geljjke Behandeling (General Equal Treatment Law, now contained
in the Law of March 2, 1994, Stb. 230 as amended) which listed groups which could not be
discriminated against. When challenged on this the government justified its decision on the grounds
that disabled people in the Netherlands did not experience discrimination. See PAULINE VERSTEEGH,
Geset-entwurfschlieft behinderte Biirger aus, 3 ZEITSCHRIFT DER BUNDESARBEITSGEMEINSCHAFT HILFE
FUR BEHINDERTE 14 (1992). In February 1993, the Dutch Parliament also refused to amend the
Algemene Wet Gelijke Behandeling in this manner. The Act now refers to equal treatment of persons
irrespective of religion, convictions about life, political opinions, race, sex, nationaility, hetero- or
homosexuality or civil status.

33. See infra note 37.



1996] DISABILITY ANTI-DISCRIMINATION LAWS 73

A. Assumptions Underlying Disability Employment Anti-Discrimination
Legislation

There are two basic assumptions underlying disability employment
anti-discrimination legislation: (1) in most cases, disabled workers are
as able, as productive and as efficient as non-disabled workers, and (2)
that it is discrimination, in the forms of unjust and incorrect assump-
tions about ability and disability, and physical barriers and inflexible
work patterns and structures, which have led to the exclusion of large
numbers of disabled people from (high levels of) employment. If this
discrimination could be eliminated, disabled people would be able to
compete for jobs on an equal basis, and win them on their merits.
Unlike quota systems, which are a form of positive action, and which
seek to put disabled people in a better position that their non-disabled
peers, anti-discrimination legislation merely seeks to create a “level
playing field.” Such legislation does not aim to give disabled people an
advantage over non-disabled people—it aims to put both groups in the
same position, so that a fair competition can occur. If, in that fair
competition, the disabled person does not win the job or promotion, that
individual has no remedy under anti-discrimination law and the
employer will have committed no offence.

The assumptions and principles underlying disability anti-discrimi-
nation legislation are clearly the same as those which are at the heart of
sex, race, and all other forms of anti-discrimination laws. However,
while it has proved possible to use similar (and at times, practically
identical) legislative frameworks and approaches for sex and race anti-
discrimination laws,** this is not necessarily the case with regard to
disability. Disability, unlike sex and race, can affect an individual’s
ability to carry out a job in the standard way, and in certain cases can
actually render an individual unable or unsuitable for a particular job.
Disability anti-discrimination legislation needs to be able to recognise
this problem, and to produce a definition of discrimination which does
not include exclusions or dismissals which occur where an individual is
genuinely unable to perform the job as a result of a disability.
However, if the legislation is to be effective it must also require that
employers determine if an individual really is unable to do the job, and
to adapt the workplace or work rhythm where this would eliminate the
difficulty.

34, See, e.g., Sex Discrimination Act, 1975, ch. 65 (Eng.); Race Relations Act, 1976, ch. 74
(Eng.). See also Civil Rights Act of 1964, 42 U.S.C. § 2000e (1995).
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A second problem facing policy makers and drafters of legislation
is the production of a definition of the protected class. While identify-
ing gender or ethnicity is usually simple, this is not always true of a
disability. Disability exists on a continuum, with some individuals
being more disabled than others. Furthermore, an individual can be
incorrectly assumed to be disabled, or have been disabled in the past,
and be discriminated against as a result. If legislation is to be
successful it needs to address these challenges.

B. The United States

The United States was one of the first countries to adopt disability
anti-discrimination legislation. Following the adoption of the Civil
Rights Act of 1964 which proscribes discrimination on the grounds
of race, colour, religion, sex and national origin, many people, including
disabled people and legislators, began to see disability in a similar light.
They responded by campaigning for, and adopting, disability anti-
discrimination laws. The first such statute was the Rehabilitation Act
of 1973.°® Title V of this Act is concerned with eliminating employ-
ment discrimination. The federal government, programmes and activi-
ties supported by federal funds, including practically all hospitals and
schools, and firms contracting with the federal government, are covered
by this Title. Following the introduction of the Act, disability activists
lobbied vociferously for its effective implementation and for the
extension of the anti-discrimination requirement to employers in the
private sector. These efforts culminated with the adoption of the
Americans with Disabilities Act (ADA) in 1990.” This statute not
only extends the anti-discrimination principle to all private employers
with fifteen or more workers, but it also prohibits discrimination on the
grounds of disability in housing, public accommodation, education,
transport, communication, recreation, institutionalisation, health services,
voting and access to public services. The ADA is therefore a compre-
hensive piece of legislation which recognises that disability discrimina-
tion pervades all areas of society and cannot be tackled on a piecemeal
basis.

The ADA adopts a very broad definition of the protected group.
An individual is regarded as having a “disability” for the purposes of

35. Title VII of the Civil Rights Act of 1964 deals with employment discrimination. See 42
U.S.C. § 2000e.

36. Pub. L. No. 93-112, 87 Stat. 390 (codified at 29 U.S.C.A. § 791 (1995)).

37. Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 US.C.A. §§ 12101-213 (1995)).
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the legislation if he or she falls under one of the following three
categories:

1. the individual has “a physical or mental impairment that
substantially limits one or more of the major life activities of
such individual;”*

2. the individual has a record of such an impairment; or

3. the individual is (erroneously) regarded as having such an
impairment.*

In light of the focal role which the concept of “impairment” plays
in this definition, it is worth elaborating on briefly. Regulations have
defined the term “physical or mental impairment” as “a physiological
disorder or condition ... or a mental or psychological disorder.””*
The regulations give examples of conditions which amount to “a
physical or mental impairment,” but do not provide an exhaustive list
of such conditions. However, it is clear from case law that “impair-
ment” does not include characteristics such as hair colour, or left-
handedness, although these attributes could conceivably expose an
individual to employment discrimination.* The remaining key terms
contained in this definition have also been further elaborated in case law
and government regulations.*?

The first prong of the definition covers those people who have
traditionally been labelled as “disabled,” and who would, in many cases,
be eligible for quota protection if they lived in Europe. The second and
third prongs are much broader, and encompass individuals who are not
generally recognised as disabled under European quota legislation. The
second prong recognises that people who have recovered from a
disabling condition, such as cancer or a mental health problem, may
nevertheless be exposed to discrimination on the basis of their medical
history, and is designed to protect such people. The third prong covers
those people who are treated as if they have a disability. In defining the
protected group so broadly, Congress has “acknowledged that society’s
accumulated myths and fears about disability and disease are as

38. For fuller treatment of the concept of an impairment “that substantially limits one or more of
the major life activities” of an individual, see E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1090
(D. Haw. 1980). This case, and other cases mentioned below, are based on the Rehabilitation Act of
1973 which uses exactly the same key terms as the Americans with Disabilities Act. For a detailed
examination of all the cases referred to in this article, see WADDINGTON, supra note 29.

39. Americans with Disabilities Act, 42 U.S.C.A. § 12102.

40. 45 C.F.R. § 84.3(3)(2)(i) (1989); 29 C.F.R. § 1630.2(h) (1992).

41. See Tudyman v. United Airlines, 608 F. Supp. 739 (C.D. Cal. 1984) (concluding that over-
weight people are not protected as disabled).

42. For further information see WADDINGTON, supra note 29.

















































































