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REASSESSING THE EMPLOYMENT OF PEOPLE
WITH DISABILITIES IN EUROPE: FROM

QUOTAS TO ANTI-DISCRIMINATION LAWS

LISA WADDINGTONt

Legislative intervention to promote the employment of people with
disabilities has been occurring in Europe since the end of the First
World War. Early legislation provided for employment quotas, whereby
employers were obliged to employ a set percentage of disabled war
veterans. The end of the Second World War saw the extension of these
quota systems, both in terms of the number of countries which chose to
adopt them, and in terms of the kind of disabled people protected, with
the new quotas covering disabled civilians as well as ex-soldiers. With
the exception of Scandinavia, the quota system has become the standard
response of practically all European countries, in both the western and
eastern part of the continent, to the employment problems which people
with disabilities face.' This is in spite of the fact that quota systems
generally have a relatively poor track record, and have proved unable
to stimulate the employment of disabled people in a period of economic
difficulty.

Now, after what has been in some countries a seventy-five year
love-hate affair with the quota system, with it being seen as the core of
disability employment policy, the dominance and exclusivity of this
approach is finally beginning to be questioned. A number of countries
are now considering or adopting an approach which has been applied to
gender discrimination in Europe for twenty years or more: anti-dis-

t Lecturer in European Community Law, Maastricht University (NL) and European Observer
to the International Society of Organisations for People with a Mental Handicap-European Association.
All views expressed are strictly personal. I am grateful to Hildegard Schneider and Yvo Volman for
commenting on an earlier draft and to Theresia Degener, Brian Doyle, Caroline Gooding, Clotile
Guilbert, Aart Hendriks, Jim Marshall MP, Gail Stewardson and Fergus Whelan for providing relevant
information and documentation.

1. Reference here, and elsewhere in this paper, is to open employment. All (European) countries
contain a group of disabled people who are regarded as "unemployable" in the open labour market, and
accordingly have developed alternative polices with regard to this group. A popular response in the
northern European countries, e.g. United Kingdom, the Netherlands, Germany, France, has been to
develop an alternative (sheltered) labour market, exclusively for the employment of this group of
disabled people.



DISABILITY ANTI-DISCRIMINATION LAWS

crimination legislation.2 This anti-discrimination approach flows from
fundamentally different assumptions about disability, and the reasons
why people with disabilities are disadvantaged in the labour market, and
is therefore based on different principles from those which underlie the
quota system.

The article examines this emerging European trend towards
disability employment anti-discrimination legislation, and considers
some of the conceptual and practical differences between this approach
and the earlier (and still existing) quota systems. Three different
European legislative approaches aimed at countering disability (employ-
ment) discrimination are identified, based on constitutional law, civil
law, and criminal law, and an analysis of the (expected) effectiveness
of the provisions in question is made.

The first and second sections of the paper examine respectively the
quota system and anti-discrimination legislation, while the final section
considers the reassessment of disability employment policy which is
presently occurring in some European countries, and examines the steps
that are being taken to adopt disability employment anti-discrimination
legislation in Europe. The situations in four countries--Germany,
United Kingdom, Ireland, and France-are addressed, and the differing
kinds of legislation which have been adopted, or which are being
considered, are discussed. In addition the steps that are being taken at
the level of the European Union are examined, and the prospect of a
relevant Treaty revision being adopted at the present Intergovernmental
Conference, and ultimately the adoption of a disability anti-discrimina-
tion directive, are analysed.

I. THE EMERGENCE AND DEVELOPMENT OF THE QUOTA SYSTEM IN

EUROPE

As already noted, the first quota systems had their origins in the
post-First World War period, and covered only disabled veterans. These
quotas were based on the idea that society owed a duty to those who
had been disabled while serving their country, and by the end of 1923,
Germany, Austria, Italy, Poland and France had all adopted such
systems.3 In contrast, some countries shied away from imposing an

2. The first such Community instrument was a directive adopted on February 10, 1975. See
Council Directive 75/117 on the Approximation of the Laws of the Member States Relating to the
Application of the Principle of Equal Pay for Men and Women, art. 1, 1975 O.J. (L 45) 19.

3. MADHAV R. KULKARNI, QUOTA SYSTEMS AND THE EMPLOYMENT OF THE HANDICAPPED:
EXPERIENCES IN THREE COUNTRIES 10 (Michigan State University Centre for Institutional Rehabilitation
ed. 1982).

1996]



COMPARATIVE LABOR LAW JOURNAL

employment obligation on employers, and instead sought to encourage
employers to voluntarily take on disabled veterans.' The high unem-
ployment levels among disabled veterans during the inter-war years, and
the lack of success of the voluntary approach, led most European
countries to turn to the quota system in the post-Second World War
period. These second generation quotas were extended to cover the
disabled civilian population. A consequence of this extension was that
the concept of duty, which had existed when the systems were
exclusively targeted at veterans, was lost, and the new quotas became
part of overall social-welfare policy. In some respects the present
movement towards anti-discrimination legislation, with its civil rights
basis, can be seen as a return to this concept of duty, albeit in a very
different form.

The quota system has emerged as the main legislative tool in
Europe to promote the employment of disabled people. Today, ten of
the fifteen Member States of the European Union have such a system,5

and quotas can also be found in many European countries which are at
present not members of the Union.6  All quota systems require
employers to employ a set percentage of disabled workers, but within
this general framework there is a great deal of scope for variety, and for
this reason one cannot speak of a uniform European quota system.
Instead European quota systems can be divided into three basic models.
These are described in the following sections, and a brief assessment of
their effectiveness is made.

A. Legislative Recommendation

Under this form of quota system employers are not obliged to
employ a set percentage of disabled workers, but it is recommended that
they do so. An example of such a system can be found in the
Netherlands. Until 1986 a quota system very similar to the post-Second
World War British model, imposing a legislative obligation but no
effective sanction,7 existed in the Netherlands. Under the Dutch

4. This was the approach adopted in the United Kingdom.
5. Portugal and the three Scandinavian Member States do not have a quota system. Denmark,

Sweden and Finland object on the grounds that the registration necessarily associated with the quota
system is unacceptable. The United Kingdon recently has abolished its long-standing quota system.

6. Poland is one example. See Law on Employment and Vocational Rehabilation of Disabled
People, Dziennik Ustaw No. 46, item 201 (as amended) (concerning employment and vocational
rehabilitation of disabled people) published in DISABILITY: PROBLEMS AND SOLUTIONS 8 (Centre for
Europe Warsaw University, Information and Documentation Unit of the Council of Europe, spec. ed.
1994).

7. See discussion infra Part i.B.

[Vol. 18:62
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Employment of the Disabled Act of 1947,8 public and private employ-
ers with more than twenty employees were obliged to employ a set
quota of "less able-bodied" workers, and disabled people could choose
to register as such, and so come within the protection of the Act.9 In
1986 this Act was replaced by the Handicapped Workers Employment
Act (WAGW),' ° which removed the registration requirement (and
extended coverage to all people receiving disability benefits or an
invalidity pension) and introduced a new form of quota.

Under the WAGW public and private employers were still required
to facilitate the employment of disabled people, and a quota target of
between three and five per cent, to be achieved over three years, was
set. This quota was voluntary, and the legislation did not provide for
any sanctions in the event of employers failing to meet the quota.
Instead, the government stated that it intended to introduce a legislative
obligation, based on a quota of between three and seven percent
depending on the branch of industry or public sector concerned, if it
became apparent after the three year period (i.e. in 1989) that employers
were failing to meet the set quota. This obligation was to have been
backed up by a fine of 10,000 florins" per unoccupied position per
year. Employers who exceeded their quota targets were to have
received a compensation payment of 10,000 florins for every position
occupied by a disabled person in excess of their quota obligation. 2

By 1989 there had been little improvement in the employment
situation of disabled people, and an official government report showed
that only 2.2% of workers with a contract of fifteen days or more were
disabled. The government did not respond to this problem by introduc-
ing a compulsory quota as it had threatened to do, but rather concluded
that such a quota across all sectors of industry was not "a practicable
policy."' 3  The Dutch experience suggests that a voluntary quota,

8. Wet plaatsing minder-valide arbeidskrachten, Act of 1 August 1947 Neth. Stb. 283 (1947)
(Neth.), (respecting the placement of persons with reduced working capacity).

9. LUNT & THORNTON, EMPLOYMENT POLICIES FOR DISABLED PEOPLE 79 (1993).
10. Wet arbeid gehandicapte werknemers, Law of 16 May 1986, Staatsblad van het Koninkrijk

der Nederlander [Stb.] 300 (1986), amended by Law of 26 April 1995, Stb. 250 (1995).
11. The florin is equivalent to the Dutch guilder. At the time WAGW was passed, the foreign

exchange rate was 2.4915 guilders to one U.S. dollar. See DataStream International, Exchange Rate
Database.

12. Lei Delsen & Saskia Klosse, Integration of the Disabled in the Work Process: The Dutch
Policy, 17 GENEVA PAPERS ON RISK & INS. No. 62, 119 (1992).

13. LuNT & THORNTON, supra note 9, at 83 (quoting from a report to the International Labor
Organization for the period 1 July 1990 to 30 June 1992). In 1994 however, the Dutch government
accepted, in theory, that it had an obligation to meet a three percent quota. Aart Hendriks & Maathijs
Vermaat, Het Nederlandse gehandicaptenbeleid: een doekje voor het bloeden, 70 NEDERLANDS
JURISTENBLAD [NJB] 126, 131 n.36 (1995).
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which imposes no legal obligation upon employers and provides for no
sanctions, has little impact on the numbers of disabled people in open
employment.

The British pre-war experience seems to confirm this conclusion.
There, a voluntary scheme, aimed at encouraging employers to ensure
that five percent of their employees were disabled veterans, also failed.
That scheme, known as the King's Roll,14 also had little long-term
effect, and as early as 1922 a House of Commons Select Committee
reported that firms were withdrawing from the roll and that the scheme
was failing. 5

B. Legislative Obligation Without Effective Sanction

Under this kind of system employers are obliged through legislation
to employ a quota of disabled people, but this obligation is not backed
up with any effective sanction. This model is typified by the quota
system adopted in Britain after the Second World War. The quota,
established in 1944 by the Disabled Persons (Employment) Act
(DPEA) 16 (and abolished by the Disability Discrimination Act
1995),17 required all private employers with twenty or more employees
to ensure that at least three percent of their workforce was made up of
registered disabled people. Public employers were not bound by this
duty, but agreed to accept the same responsibilities as the private sector.
It was not an offence for an employer to be below this quota, but an
employer was not allowed to engage a non-registered person when
below quota, or, where doing so would bring him or her below the
quota, unless he or she had a permit granting exemption from this
requirement. An employer who contravened the quota requirement was
subject to a fine of not more than £50018 or a term of imprisonment
of not more than three months.

In practice the British quota was not successful in promoting the
employment of disabled people, and each year progressively fewer
employers met their quota obligation so that in 1993 only 18.9% of
employers achieved the 3% quota (compared with 30.4% in 1984).' 9

14. So called because compliant employers were placed on a roll on honour.
15. SELECT COMMITTEE ON TRAINING & EMPLOYMENT OF DISABLED EX-SERVICE MEN, REPORT

(1922).
16. See Disabled Persons (Employment) Act, 7 & 8 Geo. 6, ch. 10 (1944) (Eng.).
17. Disability Discrimination Act, 1995, ch. 50 (Eng.).
18. As of November 1, 1996, the foreign exchange rate is U.S. $1.64 to one British pound. See

Olsen & Assoc., 164 Currencies Converter (visited Nov. 2, 1996) <http://www.olsen.ch/cgi-
bin/exmenu>.

19. This is based on information provided to the author by the Disability Branch I of the British
Employment Service.

[Vol. 18:62
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There are a number of reasons for the failure of the British quota
system, but it is submitted that the most important one was the
unwillingness or inability of successive governments to enforce the
quota by strictly policing the granting of exemption permits and
prosecuting errant employers. Governments of both parties were
consistently unwilling to sanction prosecution,2° and instead chose to
issue bulk exemption permits to employers allowing them to recruit
non-registered workers. As a result, most employers, where they were
even aware of the Act,2" regarded compliance with the DPEA as
obtaining an exemption permit before hiring non-registered workers,
rather than achieving the three percent quota. Consequently fewer and
fewer eligible disabled people chose to register, thereby reducing the
number of individuals qualifying for preferential treatment under the
DPEA. From 1979 on, it was statistically impossible for all employers
to meet their three percent target and by the early 1990s, the Employ-
ment Service estimated that only a third of those eligible to register
actually did so, meaning that only one percent of the workforce was
registered as disabled.

Evidence from Britain clearly shows that it is insufficient to simply
legislate to impose an obligation on employers to employ disabled
people. Such quota systems do little more than rely on the goodwill of
employers, and do not greatly increase the chances of the covered
disabled people in the open labour market. This is reflected in the fact
that there has been a lengthy debate in the United Kingdom over the
future of the quota system, and a number of government commissioned
reports recommended abolition or drastic amendment.22 The quota was
finally abolished in Britain on December 2, 1996, when the employment
provisions of the new disability anti-discrimination law, the Disability
Discrimination Act 1995,23 came into force.

20. The permission of the Secretary of State was needed before any prosecution under the Act
could be commenced.

2 1. Many employers, and indeed lawyers, were unaware of the existence of the DPEA and the
obligations it created.

22. The first review (1973-1974) was carried out by the Department of Employment. The second
and third reviews (1981-1982 and 1985-1986) were carried out by the Manpower Services Commission
while it was responsible for enforcing the quota. The last review (1990-1991) was carried out by the
Employment Department Group to which responsibility for the quota was transferred. In addition, the
government sought the view of disability organisations and the public on the future role of the quota
when it published its consultative document on government measures to tackle discrimination against
disabled people in 1994.

23. Disability Discrimination Act, 1995, ch. 50 (Eng.). This Act, which is aimed at combating
disability discrimination, will be discussed in more detail in section Ill.
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C. Legislative Obligation Backed Up By Sanction (Levy-Grant System)

The levy-grant system is the form of quota which has attracted
most interest from those countries which have sought to introduce or
modify a quota system in the 1980s and 90s. It involves setting a quota
and requiring that all covered employers who do not meet their obliga-
tion pay a fine or levy which usually goes into a fund to support the
employment of disabled people. Germany provides one of the earliest
examples of such a system, and its quota has since served as a model
for other countries.24

The present German quota system was established by the Severely
Handicapped Persons Act in 1974.25 This legislation sets a quota of
six percent for all public and private employers with sixteen or more
employees. The quota can be reduced to as low as four percent or in-
creased to ten percent. In calculating the quota, certain workers are
counted as occupying two or three quota places. This applies to those
individuals who the Employment Office feels, because of their degree
of disability, are particularly difficult to employ, and disabled people
receiving vocational training within the firm. All severely disabled
people whose disability amounts to at least a fifty percent reduction in
working capacity are covered by the legislation. In addition, the
employment office can extend the protection of the law to those with a
work-related disability of between thirty and fifty percent if it is
satisfied that the individuals concerned experience difficulty in obtaining
or maintaining employment as a result of their disability.

Employers who do not meet their quota obligation are obliged to
pay a levy of, at present, 200DM 26 per month for every unfilled quota
place. This money is used exclusively to promote rehabilitation and
employment of severely disabled people. It can, for example, be used
to provide grants to help employers who exceed their quota obligations
meet any extra costs like adapting buildings and providing special
training. The law is based on the principle that all employers above a
certain size should contribute to the economic integration of severely
disabled workers. Ideally, this integration should occur through the

24. France is one such country. See Law No.87-517 of July 10, 1987, Journal Officiel [J.O.] July
12, 1988, p. 7822; see ILO LEGIS. SERIES, Fr. 2 (1987) (English translation of law in favour of the
employment of workers with a disability).

25. Schwerbehindertergesetz [SchwbG], v. 30.4.1974 (BGBI. I S.1005); see ILO LEGIS. SERIES,
Ger. F.R.3 (1974) (Eng. trans.). The SchwbG has been amended a number of times since 1974.

26. At present, the foreign exchange rate is 1.5 German marks to one U.S. dollar. Olsen & Assoc.
164 Currencies Converter (visited Sept. 18, 1996) <http://www.olsen.ch/cgi-bin/exmenu>.

[Vol. 18:62
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actual provision of employment for such workers, but where this is not
the case, a contribution should be made via the levy procedure.

The German quota system undoubtedly has made a greater
contribution to promoting the employment of disabled people than the
two previously described systems. However in recent years the German
quota has become progressively less effective. Since 1982, when the
average quota achieved was 5.9%, the situation has steadily worsened;
in 1992 the average percentage of severely disabled workers employed
within firms had fallen to 4.3%.27 The German quota has proved itself
incapable of maintaining the targeted level of employment for severely
disabled people during a period of economic recession. The economic
difficulties, combined with the relatively low levy, seem to make
payment a more attractive option than the unknown risks of hiring a
severely disabled worker.

D. Variation upon the Three Basic Models

All three models described above can be adapted to fit national
economic and political requirements since they allow policy makers to
influence the size and nature of both the targeted group of beneficiaries
(disabled people) and the group upon whom obligations are imposed
(employers). This can be achieved in a number of ways.

First, a relatively narrow definition of disability, which targets more
severely disabled people, can be adopted as has occurred in Germany.
On the other hand, a much broader definition extends quota coverage to
many more people with much milder forms of disabilities. The latter
has occurred in the Netherlands for example, where the main objective
of the voluntary quota scheme is to reduce the number of people
claiming disability benefits, and everyone who is eligible for such
benefits is also regarded as disabled for the purposes of the quota. This
has led to an extremely large group of covered workers from whom
employers can recruit.

A second means of adapting the system is through the setting of the
relevant quota percentage. Among the quota systems in operation in the
European Union, the percentage varies from two percent in Spain to
fifteen percent in Italy (where the quota system covers not only disabled
people, but also widows, orphans and refugees). Variability in the fixed
quota percentage, as well as in the types of individuals covered, clearly
influences the degree of obligation imposed on employers.

27. This figure hides regional differences, ranging from a 7.18% employment rate in Saarland to
2.56% in Mecklenburg-Vorpommern. See DRITTER BERICHT DER BUNDESREGIERUNG, DIE LAGE DER
BEHINDERTEN UND DIE ENTWICKLUNG DER REHABILITATION (1994).
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The extent of the obligation imposed on employers is also affected
by the minimum number of workers which must be employed, and the
means of calculating this number, before an employer is subject to the
quota. The minimum size of firms covered by quota legislation in the
European Union varies from sixteen employees in Germany to fifty in
Spain. These variations will significantly affect the number of jobs
covered by the quota legislation, and therefore the number of jobs
reserved for eligible disabled people.

An additional means of varying the quota is to target either the
public or private sector, or both. In most European Union Member
States both kinds of employers are covered, although in Ireland the
legislation only applies to the public sector, while in the United
Kingdom the provisions of the recently abolished DPEA did not apply
to the public sector; the Crown had however accepted the same
obligations."

Finally, where quotas are based on the levy-grant system, the size
of the levy can be altered. Common sense suggests that the higher the
levy, the greater the incentive for employers to take on disabled
workers. However, evidence from Germany suggests that a doubling of
the levy in that country in the 1980s would have persuaded only a
quarter of covered employers to employ more disabled people. 9 It is
probable that the only way in which large numbers of employers can be
persuaded to meet their quota targets is to increase the levy to such a
level that it becomes cheaper to employ disabled workers than to pay
the contribution. As yet no country has demonstrated such a commit-
ment to the employment of disabled people, and it is not realistic to
expect European quotas to be adapted in this way.a"

E. Assumptions Underlying the Quota System

European quota systems clearly aim to promote the employment of
disabled people, and are based on the belief that, without some form of

28. The Crown (i.e. Queen Elizabeth 11) is the official employer in a number of public service
sectors in the United Kingdom, e.g. the prison service, which is officially known as "Her Majesty's
Prison Service." Obligations imposed under the DPEA therefore also applied to various public service
providers.

29. See Franz Brandt, SUlDDEUTSCHE ZEITUNG, February 27, 1990, (1984 study carried out for

the Institut ffir Sozialforschung und Sozialwirtschaft, SaarbrUcken claiming that only 25% of employers
would employ more disabled people if the levy was doubled). For criticism of the way in which the
research was carried out see LISA WADDINGTON, DISABILITY, EMPLOYMENT AND THE EUROPEAN

COMMUNITY, 233 (1995).
30. For further comment on European quota systems see Lisa Waddington, Legislating to Employ

People with Disabilities: The European and American Way, I MAASTRICHT J. EUR. & COMp. L. 367-95
(1994).

[Vol. 18:62
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legislative intervention, disabled people would not make up the relevant
(quota) percentage of the employed workforce. Anti-discrimination
legislation is also based on the belief that legislation is needed to
promote the employment of people with disabilities (although no quota
is set). It is submitted that, in addition, quotas are based on two related
assumptions: (1) that employers will not hire large numbers of disabled
people unless they are required to do so, and (2) that most disabled
people are unable to compete for jobs with their non-disabled counter-
parts on an equal basis, and win them on their merits. In short, the as-
sumption that disabled workers are less valuable and less productive,
and that, if such workers are to be integrated in the open labour market,
employers need to be obliged to hire them, and sometimes even
financially compensated for doing so. Numerous employers have taken
their cue from the legislation, and accept these assumptions. This is
reflected in the fact that many employers resist the idea of, and
obligations under, quota systems, and frequently "buy" themselves out
of their obligation where this is an option, preferring to employ a
largely non-disabled workforce.

The history of the European quota systems amply demonstrates that
an employment system which is based on the idea that the protected
group of workers are inferior cannot achieve permanent and significant
success, since employers will attempt to evade their obligations to
employ such workers. Anti-discrimination legislation, in contrast, is
based on the assumption that disabled workers are as good as their non-
disabled counterparts, and, given the appropriate non-discriminatory
environment, are able to successfully compete for jobs on their merits.
This is the background to the reassessment of disability employment
policy which is occurring in some European countries, and the European
Community, at present. The following section involves an examination
of disability anti-discrimination legislation, the assumptions which
underlie it, and examples of how such laws have been implemented
outside Europe.

II. AN ALTERNATIVE APPROACH: ANTI-DISCRIMINATION LEGISLATION

Anti-discrimination laws have long been part of the legislative
package used to promote the employment of and equal pay for women
in Europe, and some countries have also adopted this approach with
regard to racial, ethnic and religious minorities." Until recently this

31. See, e.g., Sex Discrimination Act, 1975, ch. 65 (Eng.); Race Relations Act, 1976, ch. 74
(Eng.).
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approach was not considered with regard to people with disabilities in
Europe. There are three possible reasons for this. First, policy makers
may have felt that the existing quota systems were functioning (or could
be made to function) adequately. Second, policy makers favoured a
voluntary approach, providing support and financial incentives for
employers, rather than a further attempt at obligation. Last, and perhaps
most significantly, policy makers did not perceive discrimination to be
a barrier to employment for people with disabilities,32 and believed that
disabled people found it harder to gain employment because they were
simply less efficient workers.

Outside Europe some policy makers have adopted a different
approach. A number of countries have recognised that discrimination
is a major problem facing disabled people, and have responded by
adopting anti-discrimination legislation. The United States has had
some form of disability anti-discrimination law since 1973, and in 1990
adopted a comprehensive statute, the Americans with Disabilities Act.33

This statute has attracted a great deal of attention from legislators and
activists in Europe. A number of other countries, including Canada and
Australia, have also adopted anti-discrimination laws, which are based
on the same principle but which take different forms.

Two specific examples of disability anti-discrimination legislation
outside Europe are considered below. Reference is made to how the
jurisdictions involved have attempted to deal with the two problems of
defining disability and discrimination. The last section of the paper will
consider to what extent those European countries which have adopted
such legislation (or which are considering doing so) have emulated these
examples, and the prospects of a European Community disability anti-
discrimination instrument.

32. For example, in 1991 the Dutch Government refused to add disabled people to a draft
amendment to the Algemene Wet Gelyke Behandeling (General Equal Treatment Law, now contained
in the Law of March 2, 1994, Stb. 230 as amended) which listed groups which could not be
discriminated against. When challenged on this the government justified its decision on the grounds
that disabled people in the Netherlands did not experience discrimination. See PAULINE VERSTEEGH,
Geset~entwurfschliefit behinderte Burger aus, 3 ZEITSCHRIFT DER BUNDESARBEITSGEMEINSCHAFT HtLFE
FOR BEHINDERTE 14 (1992). In February 1993, the Dutch Parliament also refused to amend the
Algemene Wet Gelyke Behandeling in this manner. The Act now refers to equal treatment of persons
irrespective of religion, convictions about life, political opinions, race, sex, nationaility, hetero- or
homosexuality or civil status.

33. See infra note 37.
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A. Assumptions Underlying Disability Employment Anti-Discrimination
Legislation

There are two basic assumptions underlying disability employment
anti-discrimination legislation: (1) in most cases, disabled workers are
as able, as productive and as efficient as non-disabled workers, and (2)
that it is discrimination, in the forms of unjust and incorrect assump-
tions about ability and disability, and physical barriers and inflexible
work patterns and structures, which have led to the exclusion of large
numbers of disabled people from (high levels of) employment. If this
discrimination could be eliminated, disabled people would be able to
compete for jobs on an equal basis, and win them on their merits.
Unlike quota systems, which are a form of positive action, and which
seek to put disabled people in a better position that their non-disabled
peers, anti-discrimination legislation merely seeks to create a "level
playing field." Such legislation does not aim to give disabled people an
advantage over non-disabled people-it aims to put both groups in the
same position, so that a fair competition can occur. If, in that fair
competition, the disabled person does not win the job or promotion, that
individual has no remedy under anti-discrimination law and the
employer will have committed no offence.

The assumptions and principles underlying disability anti-discrimi-
nation legislation are clearly the same as those which are at the heart of
sex, race, and all other forms of anti-discrimination laws. However,
while it has proved possible to use similar (and at times, practically
identical) legislative frameworks and approaches for sex and race anti-
discrimination laws,34 this is not necessarily the case with regard to
disability. Disability, unlike sex and race, can affect an individual's
ability to carry out a job in the standard way, and in certain cases can
actually render an individual unable or unsuitable for a particular job.
Disability anti-discrimination legislation needs to be able to recognise
this problem, and to produce a definition of discrimination which does
not include exclusions or dismissals which occur where an individual is
genuinely unable to perform the job as a result of a disability.
However, if the legislation is to be effective it must also require that
employers determine if an individual really is unable to do the job, and
to adapt the workplace or work rhythm where this would eliminate the
difficulty.

34. See, e.g., Sex Discrimination Act, 1975, ch. 65 (Eng.); Race Relations Act, 1976, ch. 74
(Eng.). See also Civil Rights Act of 1964, 42 U.S.C. § 2000e (1995).
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A second problem facing policy makers and drafters of legislation
is the production of a definition of the protected class. While identify-
ing gender or ethnicity is usually simple, this is not always true of a
disability. Disability exists on a continuum, with some individuals
being more disabled than others. Furthermore, an individual can be
incorrectly assumed to be disabled, or have been disabled in the past,
and be discriminated against as a result. If legislation is to be
successful it needs to address these challenges.

B. The United States

The United States was one of the first countries to adopt disability
anti-discrimination legislation. Following the adoption of the Civil
Rights Act of 1964"5 which proscribes discrimination on the grounds
of race, colour, religion, sex and national origin, many people, including
disabled people and legislators, began to see disability in a similar light.
They responded by campaigning for, and adopting, disability anti-
discrimination laws. The first such statute was the Rehabilitation Act
of 1973.36 Title V of this Act is concerned with eliminating employ-
ment discrimination. The federal government, programmes and activi-
ties supported by federal funds, including practically all hospitals and
schools, and firms contracting with the federal government, are covered
by this Title. Following the introduction of the Act, disability activists
lobbied vociferously for its effective implementation and for the
extension of the anti-discrimination requirement to employers in the
private sector. These efforts culminated with the adoption of the
Americans with Disabilities Act (ADA) in 1990. 37 This statute not
only extends the anti-discrimination principle to all private employers
with fifteen or more workers, but it also prohibits discrimination on the
grounds of disability in housing, public accommodation, education,
transport, communication, recreation, institutionalisation, health services,
voting and access to public services. The ADA is therefore a compre-
hensive piece of legislation which recognises that disability discrimina-
tion pervades all areas of society and cannot be tackled on a piecemeal
basis.

The ADA adopts a very broad definition of the protected group.
An individual is regarded as having a "disability" for the purposes of

35. Title VII of the Civil Rights Act of 1964 deals with employment discrimination. See 42
U.S.C. § 2000e.

36. Pub. L. No. 93-112, 87 Stat. 390 (codified at 29 U.S.C.A. § 791 (1995)).
37. Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C.A. §§ 12101-213 (1995)).
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the legislation if he or she falls under one of the following three
categories:

1. the individual has "a physical or mental impairment that
substantially limits one or more of the major life activities of
such individual;,

3

2. the individual has a record of such an impairment; or
3. the individual is (erroneously) regarded as having such an

impairment.39

In light of the focal role which the concept of "impairment" plays
in this definition, it is worth elaborating on briefly. Regulations have
defined the term "physical or mental impairment" as "a physiological
disorder or condition ... or a mental or psychological disorder."4°

The regulations give examples of conditions which amount to "a
physical or mental impairment," but do not provide an exhaustive list
of such conditions. However, it is clear from case law that "impair-
ment" does not include characteristics such as hair colour, or left-
handedness, although these attributes could conceivably expose an
individual to employment discrimination.41 The remaining key terms
contained in this definition have also been further elaborated in case law
and government regulations.42

The first prong of the definition covers those people who have
traditionally been labelled as "disabled," and who would, in many cases,
be eligible for quota protection if they lived in Europe. The second and
third prongs are much broader, and encompass individuals who are not
generally recognised as disabled under European quota legislation. The
second prong recognises that people who have recovered from a
disabling condition, such as cancer or a mental health problem, may
nevertheless be exposed to discrimination on the basis of their medical
history, and is designed to protect such people. The third prong covers
those people who are treated as if they have a disability. In defining the
protected group so broadly, Congress has "acknowledged that society's
accumulated myths and fears about disability and disease are as

38. For fuller treatment of the concept of an impairment "that substantially limits one or more of
the major life activities" of an individual, see E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1090
(D. Haw. 1980). This case, and other cases mentioned below, are based on the Rehabilitation Act of
1973 which uses exactly the same key terms as the Americans with Disabilities Act. For a detailed
examination of all the cases referred to in this article, see WADDINGTON, supra note 29.

39. Americans with Disabilities Act, 42 U.S.C.A. § 12102.
40. 45 C.F.R. § 84.3(j)(2)(i) (1989); 29 C.F.R. § 1630.2(h) (1992).
41. See Tudyman v. United Airlines, 608 F. Supp. 739 (C.D. Cal. 1984) (concluding that over-

weight people are not protected as disabled).
42. For further information see WADDINGTON, supra note 29.
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handicapping as the physical limitations that flow from actual impair-
ment.

'" 43

In order to benefit from the employment protection provided by the
Act, the "disabled" individual must be qualified for the job in question.
The Act explains that this means that the individual concerned must be
able to perform the "essential functions of the job,"" following the
making of a "reasonable accommodation," if necessary.45  A job
function is regarded as "essential" if it is one of "the fundamental job
duties of the employment position. 46 A "reasonable accommodation,"
meanwhile, is any modification or adjustment that is effective in
allowing an individual with a disability to perform the "essential
functions" of the job. The reasonableness of the accommodation does
not, therefore, refer to its limited cost or inconvenience to the employer,
but rather to its potential to provide equal opportunity, reliability and
efficiency. Employers are obliged to make such accommodations,
unless it would cause them "undue hardship. '47 This "hardship" could
be based on cost, or on some other factor, such as jeopardizing health
and safety. In making these determinations employers are required to
engage in an individualised analysis, and not to make assumptions about
what an applicant or employee can and cannot do.

The qualification requirement excludes from the protection of the
Act disabled people who are genuinely unable to perform the job in
question, whether because they lack the required academic or work
experience, or skills, or because of an impairment which cannot be
accommodated in any way.48  Employers are therefore not obliged to

43. See School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987).
44. 42 U.S.C. § 12111(8) (1995). For elaboration of "essential functions of the job" see also

Treadwell v. Alexander, 707 F.2d 473,476 (1 th Cir. 1983); Davis v. Frank, 711 F. Supp. 447, 453-54
(N.D. Ill. 1989); Ackerman v. Western Elec. Co., 643 F. Supp. 836, 846-47 (N.D. Cal. 1986), aff'd,
860 F.2d 1514 (9th Cir. 1988).

45. 42 U.S.C. § 12111(9) (1995). See also Southeastern Community College v. Davis, 442 U.S.
397, 408 (1979) (discussing "reasonable accommadatation").

46. 29 C.F.R. § 1630.2(n) (1992). The regulations accompanying the Americans with Disabilities
Act of 1990 elaborate on this concept further. They list the following reasons why a function may be
considered "essential":

(1) the reason the position exists is to perform that function;
(2) there are a limited number of employees among whom the performance of that job
function can be distributed;
(3) the function is highly specialized so that the incumbent in the position is hired for his or
her expertise or ability to perform that particular function.

29 C.F.R. § 1630.2(nX2) (1992). However, these three factors are not an exhaustive list. See e.g.,
WADDINGTON, supra note 29.

47. 42 U.S.C. § 12111(10) (1995). See also Dexler v. Tisch, 660 F. Supp. 1418, 1427-28 (D.
Conn. 1987); Nelson v. Thomburgh, 567 F. Supp. 369, 379-80 (E.D. Pa. 1983), affd, 732 F.2d 146-47
(3d Cir. 1984), cert. denied, 469 U.S. 1188 (1985); WADDINGTON, supra note 29.

48. As far as that particular job is concerned.
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employ people who cannot do the job, simply because they are disabled.
On the other hand, employers are obliged to make a "reasonable
accommodation" for a disabled job applicant or worker, if this would
enable the (prospective) worker to perform the "essential functions" of
the job. Failure to do so amounts to disability discrimination, as does
the rejection or dismissal of a qualified candidate or employee because
he or she has a disability or because he or she requires a reasonable
accommodation. These two requirements demonstrate that the ADA is
seeking to achieve a balance between the needs of employers and those
of disabled people. Evidence of this balance is further provided by the
limitation on the "reasonable accommodation" requirement found in the
"undue hardship" clause. Employers are expected to make accom-
modations, but not where this threatens their business in any way.49

C. Canada

Despite the similarities between the Canadian and American legal
culture, Canadian anti-discrimination law has developed in a quite
distinct manner. Canadian measures to combat discrimination can be
divided into two categories: first, human rights instruments that adopt
an individualistic approach, and second, laws that require proactive
measures to combat disadvantage and discrimination, and which take a
more group-oriented approach. Notably, both kinds of instruments are
not directed exclusively at people with disabilities, although disabled
people are always specifically mentioned as a protected group.

At the federal level the most notable human rights instruments are
the 1982 Charter of Rights and Freedoms,5 ° which has constitutional
status, and the Canadian Human Rights Act 1985."' Section fifteen
of the Charter guarantees every individual "the right to equal protection
and equal benefit of the law without discrimination," and covers
discrimination based on "mental or physical disability."52 The concept
of disability is not defined further. The Charter allows (but does not re-
quire) positive action in favour of disadvantaged groups, and has limited
coverage since it only applies to federal and provincial legislation and
activities.53

49. In fact, something less than a threat to the continuation of the business may satisfy the undue
hardship clause. See generally WADDINGTON, supra note 29, at 170-77; Waddington, supra note 30,
at 367-95.

50. Constitution Act, R.S.C. sched. B, No. 44 (1982) (Can.).
51. Canadian Human Rights Act, R.S.C. ch. H-6 (1985) (Can.).
52. Constitution Act § 15(1).
53. See id. § 15(2).
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The Canadian Human Rights Act 1985 proscribes a number of
grounds of discrimination, including disability,54 and prohibits certain
discriminatory practices. 55  The Act covers all federal government
departments, agencies and Crown Corporations and businesses and
industries which are under federal jurisdiction. Like the Charter, the
Canadian Human Rights Act allows for positive action to eliminate or
reduce disadvantages.56

An individual is regarded as disabled if he or she has "any previous
or existing mental or physical disability" and this includes "disfig-
urement, and previous or existing dependence on alcohol or drugs."57

This is not a complete definition of disability since it leaves unclear
whether conditions such as epilepsy are covered, and as a result it has
led to much litigation. It is a discriminatory practice for an employer
to base an employment decision upon an individual's disability unless
that decision is based on a "bona fide occupational requirement"
(BFOR).58 The Supreme Court of Canada has held that an employer
must meet two criteria before relying on a BFOR test.5 9 First, the
employer must show that the requirement was imposed in good faith;
and second, that the requirement is objective and related to the "efficient
and economical performance of the job without endangering the
employee, his fellow employees and the general public., 60 The BFOR
test is a means of ensuring that employers will not be obliged to hire
disabled people who are unable to perform the job, and that unfavour-
able employment decisions based on a BFOR will not be regarded as
discrimination. However, the BFOR test has been criticised for failing
to adequately protect the interests of disabled people.61 It has been
argued that the objectivity test is not always fulfilled, and that the courts
and Human Rights Board of Inquiries do not always scrutinise the
employers' claim that a BFOR exists in sufficient detail. 62  Further-
more, courts have sometimes found that only a very low level of
increased risk to health or safety can justify a BFOR.63  Third, the

54. Canadian Human Rights Act § 2.
55. See id. §§ 5-14.
56. See id. § 17.
57. Id. § 25.
58. See ON TARGET? CANADA'S EMPLOYMENT-RELATED PROGRAMS FOR PERSONS WITH

DISABILITIES 37 (Roeher Inst., rev. ed. 1993) [hereinafter ON TARGET?].
59. Ontario Human Rights Comm'n v. Borough of Etobicoke [1982] S.C.R. 5536, 5536. See also

ON TARGET?, supra note 58, at 37 n.23.
60. Borough of Etobicoke [1982] S.C.R. 5537.
61. See ON TARGET?, supra note 58, at 38.
62. Id.
63. Bhinderv. Canada Nat'l Rys., [1985] S.C.R. 6489, 6491 (Wilson, J., concurring); see gener-

ally ON TARGET?, supra note 58, at 38 & n.26.
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BFOR is usually framed with regard to the pre-existing job descrip-
tion.64  The criteria therefore do not take account of the fact that
although a disabled person may not be able to do the job in the manner
described in the job description, he or she can still carry out the job in
an acceptable alternative way.65 A further criticism relates to the fact
that society often fails to provide disabled people with the opportunities
to acquire the skills needed to meet BFOR criteria,6 6 and the legisla-
tion does not address this issue.

One final issue is that it is not clear to what extent an employer is
obliged to make a "reasonable accommodation" in order to enable the
disabled individual to meet the job requirements. 67  The Canadian
Human Rights Act does not impose an obligation to make such
accommodations. Therefore, if an employer can show that a disabled
individual cannot meet a BFOR, the matter is closed. There is no duty
under the act to establish whether a reasonable accommodation would
allow the BFOR to be met and, if so, to make such an accommodation.
However, in the past the courts have sometimes found that a duty to
accommodate does exist.68 Meanwhile, the Canadian Human Rights
Commission has been calling for the incorporation of a clear legislative
duty to accommodate in the Human Rights Act.69

The second form of legislative intervention, which in addition to
the non-discrimination principle, requires active measures to combat
disadvantage, is the Employment Equity Act 1995.70 This new Act
incorporates employment equity provisions from the Financial Adminis-
tration Act (which applies to public service employers) and the
Employment Equity Act 1985 (which covers federal undertakings and
employers under federal jurisdiction with 100 or more employees).71

The coverage and obligations imposed under the new Act differ little
from those under the two earlier measures. However, the 1995 Act does
provide for new enforcement provisions and gives the Canadian Human
Rights Commission a greater role in monitoring and enforcing the
legislation.

64. See ON TARGET?, supra note 58, at 39.
65. Id.
66. Id. at 40.
67. Id. at 40-45.
68. Central Alta. Dairy Pool v. Alberta Human Rights Commission [1990] D.L.R. 417. See ON

TARGET?, supra note 58, at 41 no.30.
69. CANADIAN HUMAN RIGHTS COMMISSION, ANNUAL REPORT (1995).
70. This was Bill C64, which received royal assent on December 15, 1995.
71. R.S.C., ch. 23, 2d Supp. (1985) (Can.).

1996]



COMPARATIVE LABOR LAW JOURNAL

Four designated groups are protected by the Act, including "persons
with disabilities. 72  Individuals who consider themselves to be
disadvantaged, or who believe that the employer considers them to be
disadvantaged because they have an impairment, and individuals who
identify themselves, or agree to be identified by the employer, as
disabled, are also covered. Under the Act, employers are obliged to
identify and eliminate discriminatory employment practices and promote
proper representation of disabled people in their workforce. This
obligation involves promoting positive employment practices and
policies, making reasonable accommodations, as well as preparing an
annual plan which sets the goals to be achieved in implementing
employment equity. Employers also must file a report containing
details of their present employment pattern with regard to the designated
groups. Private employers must file their reports with Human
Resources Development Canada, while public sector employers report
to the President of the Treasury. Ministers for both departments must
present an annual consolidated report to Parliament.

The Canadian Human Rights Commission is responsible for
enforcing the employers' obligation under the Act, and is authorised to
conduct an audit of every covered employer. If the audit reveals non-
compliance, the Commission can take further steps, such as negotiating
a written undertaking to improve the situation, issuing a binding order,
or requesting a review by the Employment Equity Review Tribunal. As
a result of these measures the Employment Equity Act 1995 has "more
teeth" than the 1985 Act. However, the effectiveness of this monitoring
and enforcement mechanism will be determined by the resources which
are made available to the already over-worked Human Rights Commis-
sion.

Canadian federal human rights instruments are at present an
important, but somewhat limited means of combatting disability discrim-
ination. They take a static view of the problem, and fail to recognise
that disability at times requires that active measures, such as accommo-
dations, be taken to counteract previous and present disadvantage.
Given the limiting nature of the physical environment for some people
with disabilities, this additional requirement takes on an even greater
significance than it does for most other disadvantaged groups. The new
federal Employment Equity Act rectifies this legislative failure to some
extent, but once again its effectiveness will be determined by the ability
of the Canadian Human Rights Commission to monitor the covered

72. The other three groups are women, aboriginal people and visible minorities.
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employers. Furthermore, its potential impact is reduced significantly by
its limited coverage, covering as it does only eight percent of the
Canadian workforce, or 900,000 employees.73 It is notable that the
purpose of all these instruments is to protect all (designated) minorities
and not just disabled people. The problem with this approach is that the
discrimination suffered by those with disabilities is different in form
from that suffered by other groups, and proactive measures, in the form
of accommodations, are at times required to eliminate disability
discrimination. This weakness is demonstrated by the difficulty of
applying the BFOR test to all disabled people. A comprehensive
instrument which deals exclusively with disability discrimination may
therefore be a better option. It is also notable that each of the
instruments adopts a different definition of disability, which could
potentially lead to confusion, particularly since all the instruments deal
with disability discrimination. Although each of these definitions
appears to be fairly broad, they are also rather vague, possibly leaving
many people uncertain as to their protection or responsibility under the
law.

It should be noted that the pictures painted above are only partial,
since practically all American states and all Canadian provinces and
territories have passed laws directed at, inter alia, disability discrimina-
tion, which at times provide greater protection than the federal measures
already described. These laws are particularly important in Canada
given the limited scope of the federal instruments.

III. THE EMERGENCE OF A NEW TREND IN EUROPE

The past few years have seen increasing attention being paid by
European disability activists and policy makers to the problem of
disability discrimination and the role which legislation can play in
combatting this. France was one of the first European countries to
extend the protection of the law to victims of disability discrimination.
More recently the Constitution in Germany has been amended, and the
equal protection clause now explicitly names disabled people as a
protected group. Meanwhile, legislators in Britain have recently
adopted a law addressing disability discrimination and Irish legislators
are on the verge of doing so. These responses reveal three different
approaches to combating disability (employment) discrimination in
Europe through legislation. While Germany has opted, in the first

73. TREASURY BOARD OF CANADA SECRETARIAT, OVERVIEW OF THE NEW EMPLOYMENT EQUITY
ACT FROM A PUBLIC SERVICE PERSPECTIVE (1996).

1996]



COMPARATIVE LABOR LAW JOURNAL

instance, for constitutional law, Britain and Ireland have favoured the
civil law, and France has resorted to the criminal law. The matter has
also attracted significant attention at the European Community level, and
both the Commission of the European Communities and the European
Parliament have proposed that the 1996 Intergovernmental Conference
amend the Treaty on European Union to give the Community the
competence to take action to combat disability discrimination. These
developments are examined in further detail below.

A. Constitutional Law: The Federal Republic of Germany

Prior to 1994, the German Basic Law (Grundgesetz) or Constitution
contained no provision specifically favouring people with disabilities.
Article three, dealing with equality before the law, read as follows:

1. All people are equal before the law.
2. Men and women have equal rights.
3. Nobody shall be prejudiced or favoured because of their sex, birth,

race, language, national or social origin, faith, religion or political
opinions.74

On October 27 the Basic Law was amended, and to the last paragraph
of Article 3.3 was added the statement that "Nobody shall be disadvan-
taged on the basis of disability."75

Since German constitutional norms can have Drittwirkung,76 such
an unambiguous provision has the potential to affect both public (in-
cluding legislative) and private behaviour. The Federal Constitutional
Court has accepted the doctrine of mittelbare drittwerkung, which is
akin to the concept of "indirect effect."77 The Federal Labour Court,
however, has gone further, and made reference to unmittelbare
drittwirkung, which is similar to the concept of horizontal direct
effect.78 At the public level the new provision therefore binds the
legislature, the executive, and the administration, and applies to the

74. PRESS AND INFORMATION OFFICE OF THE FEDERAL GOVERNMENT, BASIC LAW FOR THE
FEDERAL REPUBLIC OF GERMANY (1994).

75. Gesetz zur Anderung des Grundgesetzes, v. 27.10.1994 (BGBI. I S.3146) (author's transla-
tion). Original: "Niemand darf wegen seiner Behinderung benachteiligt werden."

76. This term has no concise English translation. It roughly equates to the concept of conferring
rights on (natural and legal) persons which rights can be relied on before national courts.

77. This is the doctrine accepted by the European Court of Justice in Case C- 106/89 Marleasing
SA v La Comercial Internacional de Alimentacion SA, 1990 E.C.R. 1-4135. In European Community
law the concept of"indirect effect" is also sometimes referred to as "Directive Conform Interpretation."

This is because it requires that national laws be interpreted so as to comply with the Community
directives on which they are based or which cover the same area.

78. Horizontal direct effect is also a term frequently used in European Community law. It refers
to the situation whereby Community norms-typically articles in the Treaty on European Union--confer
rights on individuals which they can rely on both against the state and against (natural and legal)
persons.
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Federal Government, the Lander"9 and Gemeinden, ° as well as to all
public servants acting in an official capacity. There is an obligation to
ensure that new statutes, regulations and administrative norms do not
discriminate against disabled people, and to amend existing provisions
which have that effect, and for the courts to interpret instruments and
hand down rulings which do not discriminate solely on the grounds of
disability. This could mean that controversial rulings, such as the
Flensburg decision,8' in which a district court held that the value of a
holiday had been reduced because the plaintiffs had to share hotel meal
times with a group of disabled people, might now be unconstitutional.
The provision has already had consequences at the level of the Lander,
where legislators have inserted clauses into new public transport acts to
ensure that the needs of people with mobility disabilities are taken into
account in purchasing vehicles and constructing facilities. 2 However,
this is one of the rare examples of constitutional change provoking
legislative change, and up until now the new non-discrimination clause
has had little practical effect.

The new constitutional provision cannot in the normal course of
events, oblige the legislature to adopt a disability (employment) anti-
discrimination law. This would be the case only if it could be shown
that under the present system disabled people continue to be disadvan-
taged, and that an anti-discrimination law was the only means of
eliminating this disadvantage.83

Nevertheless, given the extent to which constitutional norms
penetrate the German legal system, this amendment clearly contains the
potential to lead to improvements in the situation of disabled people.
In this sense it is more important than the Canadian Charter of Rights
and Freedoms which has a much more restricted coverage. However,
there are a number of major problems with the German approach and
the constitutional amendment, on its own, is insufficient to make major
inroads into the problem of disability (employment) discrimination. The
new provision is a simple statement which fails to define the key
concepts of "disadvantaged" and "disability." American and Canadian
experiences reveal that disability employment discrimination is a
complicated phenomenon, and that legislators must attempt to define

79. The sixteen federal states.
80. Local municipalities.
81. AG Flensburg, NEUE JiuusTscHE WOCHENSCHRJFT 272 (1993).
82. Invisible Citizens: Disabled Person's Status in the European Treaties, Report for the European

Day of Disabled Persons, European Parliament (D/1995/7560/2) (1995).
83. Gunther Jargens, Grundrechtfur Behinderte, 1995 NEUE ZEITSCHRIFT FOR VERWALTUNGS-

RECHT, Heft 5, 452-53.
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when an employer is obliged to make a "reasonable accommodation" for
a disabled individual, and when, because of the existence of an "undue
hardship" or BFOR test, this requirement does not exist and an
unfavourable decision will not amount to discrimination. The German
Constitution, perhaps understandably, given the fundamental nature of
the norms which it contains, fails to deal with these important points.
If the principle of disability non-discrimination is truly to become part
of the German legal culture, the Constitution needs to be backed-up by
a thorough anti-discrimination law which clearly defines both the group
of beneficiaries and the nature of the prohibited act. This is currently
being lobbied for by disabled people in Germany, who, through a
"Forum of Disabled Lawyers and Judges," have produced a draft
proposal which includes definitions of the concepts of "disability" and
"discrimination."

B. Civil Law: The United Kingdom and the Republic of Ireland

1. The United Kingdom

The 1980s saw numerous parliamentary attempts to secure the
adoption of some form of disability anti-discrimination legislation in
Britain. These proposals all took the form of private members' bills,
and universally failed to secure the support of the government. In 1994,
in a very controversial move, the then-Minister for Disabled People,
with the support of his backbench colleagues, "talked out" a widely
supported bill. As a result of the uproar which followed this uncoopera-
tive stance, the government agreed to introduce and support a disability
discrimination bill. 84 Although widely criticised, not least of all for its
enforcement mechanism, the bill passed all three readings in both
houses of parliament, and received the royal assent on November 8,
1995.

The Disability Discrimination Act 1995 addresses disability
discrimination in the areas of employment, education, transport, as well
as a number of other fields such as the provision of goods, facilities and
services, and premises.85 With regard to employment, employers with
twenty or more employees are prohibited from discriminating against
disabled people in respect of selection, recruitment, terms under which

84. It was clear from the beginning that the government sponsored bill was going to be much less
"radical" than most of the private members' bills which had been introduced in the late 1980s. Most
of these bills had been closely modelled on the Americans with Disabilities Act.

85. See Disability Discrimination Act, 1995, ch. 50 (Eng.).
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employment is offered, terms and conditions of employment, opportuni-
ties for promotion, transfer and training, and dismissal.8 6

The concepts which are of vital importance for an understanding of
the legislation, and which will heavily influence its effectiveness, are,
as noted earlier, disability and discrimination. The Act defines a person
with a disability as someone who "has a physical or mental impairment
which has a substantial and long-term adverse effect on his ability to
carry out normal day-to-day activities." 7 Furthermore, with regard to
employment, an individual who "has had a disability," which has
presumably ceased to exist at the time the alleged discrimination
occurred, is also covered, and is to be treated in the same way as an
individual who has a presently existing disability.88

This definition, like the definition contained in the Americans with
Disabilities Act, is intricate, and requires further elaboration in order to
be fully comprehended. To a limited extent this is done in the first
Schedule to the Act, which provides some insight into the meaning of
the key phrases contained in the definition, and also allows for
additional explanatory regulations to be adopted. After a period of
consultation, such draft regulations were presented to the British
Parliament in June 1996 and adopted in July 1996.9

The first phrase in the definition which requires further comment
is the concept of "impairment" itself. In fact, this concept is not
defined in the Schedule to the Act, and the Code of Practice, as the
explanatory regulations are called, throws little light on the matter. The
Code simply states that impairment "covers physical or mental
impairment; this includes sensory impairments such as those affecting
sight or hearing."90  The drafters of the explanatory regulations
accompanying the Americans with Disabilities Act found it necessary
to provide more detailed guidance on precisely the same term. The
concept of "normal day-to-day" activities also plays a crucial role in the
definition. The Schedule provides an exhaustive list of activities which
fall into this category, and these include mobility, manual dexterity,
memory, and ability to concentrate, learn or understand. 9' The Code

86. See id. art. 4(1)-(2).
87. See id. art. !(1).
88. This also applies to Part III of the Act, entitled Discrimination in Other Areas, which covers

goods, facilities, and services, premises and enforcement.
89. DEPARTMENT FOR EDUCATION AND EMPLOYMENT, CODE OF PRACTICE FOR THE ELIMINATION

OF DISCRIMINATION IN THE FIELD OF EMPLOYMENT AGAINST DISABLED PERSONS OR PERSONS WHO
HAVE HAD A DISABILITY (1996) (Eng.) [hereinafter CODE OF PRACTICE].

90. Id., annex 1, para. 4.
91. See Disability Discrimination Act, 1995 sched. 1, art. 4(1 ). Other listed activities are physical

coordination; continence; the ability to lift, carry, or otherwise move everyday objects; speech, hearing,
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of Practice reiterates this point.92 For the "impairment" to amount to
a "disability" it must have a "substantial and long-term effect" on the
ability to carry out such activities. "Substantial" is defined in Code of
Practice as "something which is more than a minor or trivial effect,"9 3

while the Schedule to the Act defines "long-term" as an impairment
which has lasted, or is expected to last, twelve months, or which is
likely to last for the rest of the life of the affected person.

The definition of "disability" has been criticised by trade unions as
being too complicated and difficult to understand, and for focusing on
what a person cannot do, rather than recognising that in many cases it
is socially created barriers and attitudes which restrict individuals with
disabilities, and not the impairment itself which creates problems.94

In spite of this it is clear that some thought has gone into producing this
definition of "disability," but arguably not enough thought. It seems
that without further clarification this definition will create confusion and
uncertainty, leaving many employers and (potential) employees unsure
as to whether an individual is covered by the Act or not.

The concept of employment discrimination is equally complicated.
The Act states that an employer discriminates against a covered person
if "for a reason which relates to the disabled person's disability, he
treats him less favourably than he treats others to whom that reason
does not or would not apply,"95 and this treatment cannot be justified.
A failure to comply with the duty to make "reasonable adjustments"
also amounts to discrimination under the Act, where this failure cannot
be justified.

The duty to make "adjustments" applies where arrangements made
by or on behalf of an employer, or where any physical feature of the
premises occupied by the employer, places the disabled person
concerned at a "substantial disadvantage" in comparison with persons
who are not disabled.96 In such a situation, an employer is under an
obligation to take reasonable steps to prevent the disadvantage from

or eyesight; and the perception of the risk of physical danger. See id. Interestingly, the list does not
include breathing, which is an activity which can be problematic for those with respiratory disorders
such as asthma. This exhaustive list can be expanded or restricted through regulation.

92. The Code of Practice states: "The test of whether an impairment affects normal day-to-day
activities is whether it affects one of the broad categories listed in Schedule I of the Act." Id., annex
1, para. 10.

93. Id., annex 1, para. 6.
94. Elizaeth McEvoy, Unpublished Paper Presented to the European Seminar on the Reform of

the Labour Market, May 1995, La Manga, Spain. This criticism was made before the Code of Practice
was published. However, given that the Code does not seem to provide a great deal of elaboration, the
criticism remains valid.

95. See Disability Discrimination Act, 1995, ch. 50, art. 5(l)(a) (Eng.).
96. See id. art. 6(1).
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occurring. The Act gives some examples of the adjustments which
employers may be required to make, including "making adjustments to
premises," "allocating some of the disabled person's duties to another
person," and "acquiring or modifying equipment." 97

As noted, employers are not under an absolute duty to make such
adjustments, but must do so only where such action is "reasonable."
Certain factors may be considered in determining whether it is
"reasonable" to require an employer to make an "adjustment:" the extent
to which the adjustment "would prevent the effect in question;" "the
extent to which it is practicable for the employer to take the step;" the
costs of the adjustment; the resources of the employer; and the
availability of financial assistance.98

An employer is entitled to "discriminate" against a disabled person,
either by treating him or her less favourably, or by refusing to make a
"reasonable adjustment," where the discriminatory behaviour in question
is "justified." The Act itself states that discriminatory behaviour is
"justified" "if the reason for the failure [to behave in a non-discrimina-
tory way] is both material to the circumstances of the particular case
and substantial." 99 According to the Code of Practice, "[t]his means
that the reason has to relate to the individual circumstances in question
and not just be trivial or minor."' 00 The Code confusingly goes on to
note that "[l]ess favourable treatment is therefore justified if the disabled
person cannot do the job concerned, and no adjustment which would
enable the person to do the job (or another vacant job) is practica-
ble."' ' This suggests that "less favourable" or discriminatory behav-
iour is only "justified" where the disabled person cannot do the job in
question, and no adjustments can be made to remedy this situation.
However, it is hard to see why the rejection (or dismissal) of an
unqualified job applicant (or worker) in these circumstances should be
regarded as disability discrimination. The definition of discrimination
included in the Act makes it clear that such a scenario is not prohibited
by the Act. This inadequacy relating to the clarification of the concept

97. See id. art. 6(3). Other examples which are listed are: "transferring [the disabled individual]
to fill an existing vacancy;" "altering his working hours;" "assigning him to a different place of work;"
"allowing him to be absent during working hours for rehabilitation, assessment or treatment;" "giving
him, or arranging for him to be given, training;" "modifying instructions or reference manuals;"
"modifying procedures for testing or assessment;" "providing a reader or interpreter;" and "providing
supervision." 1d.

98. See id. art. 6(4).
99. See id. art. 6(4) and 6(5).

100. CODE OF PRACTICE, 4.6.
101. Id., 4.9.
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of "justified discrimination" is disturbing, since the concept is crucial to
the Act.

The enforcement mechanism established under the Disability
Discrimination Act is closely modelled on that applying to the two other
anti-discrimination acts dealing with sex and race.'0 2 However, unlike
the earlier statutes, the Disability Discrimination Act crucially fails to
provide for a central monitoring and enforcement body.'0 3 The Act
does, however, provide for a National Disability Council,' 0 4 but its
role is simply to advise the Secretary of State on the operation of the
Act and on the elimination of disability discrimination. Its members are
appointed by the Secretary; this has led some disability activists to
question its independence.

As a result of the absence of an effective enforcement agency, the
Act only can be enforced by individual disabled people seeking to rely
on the rights provided by the statute before industrial tribunals.

The Disability Discrimination Act 1995 is more thorough than its
German and French counterparts. 10 5 It attempts to address the prob-
lem of defining disability and discrimination, and recognises that some
balance must be sought between the interests of employers and the
interests of disabled people. However, given the lack of clarity of so
many of the Act's key terms, ranging from "impairment" to "justified"
unfavourable treatment, it is questionable whether the Act can achieve
that balance. In spite of the adoption of a Code of Practice to
accompany the employment sections of the Act, at least one major
problem remains-the Act's failure to provide for an effective
monitoring and enforcement agency. Canadian and American law, and
the Irish draft legislation 0 6 all have recognised that disability discrim-
ination is a widespread phenomenon which affects groups, as well as
individuals, and that such agencies are vital in order to ensure the
effectiveness of anti-discrimination legislation. The absence of such a
provision in the British Disability Discrimination Act can therefore be
described as its "single greatest weakness.' 0 7

102. See Sex Discrimination Act, 1975, ch. 65 (Eng.); Race Relations Act, 1976, ch. 74 (Eng.).
103. The two other acts are monitored and partly enforced by the Equal Opportunities Commission

and the Commission for Racial Equality respectively.
104. See Disability Discrimination Act, 1995, ch. 50, sched. 5 (Eng.).
105. See supra 1II.A. and infra section III.C., respectively.
106. See supra section II, and infra section 1lI.B.2.
107. Caroline Gooding, BLACKSTONE'S GUIDE TO THE DISABILITY DISCRIMINATION ACT 1995, at

53 (1995).
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2. The Republic of Ireland

The Irish government has recently published proposals for an
employment anti-discrimination act, the Employment Equality Bill, 108

and is working on a second bill, the Equal Status Bill, which will cover
discrimination and the provision of goods, services and facilities. Both
proposals will attempt to tackle discrimination on a number of grounds,
including gender, age, family status, marital status, membership of the
travelling community, race, religion, sexual orientation and disability.
The Employment Equity Bill, which was produced by the Department
of Equality and Law Reform, is a lengthy document which provides,
inter alia, a definition of disability and discrimination, and contains
certain special provisions and exceptions relating specifically to dis-
ability.

The bill includes a detailed medical-based definition of disabili-
ty, 0 9 and covers, inter alia, "a disability which presently exists, or
which previously existed but no longer exists, or which may exist in the
future or which is imputed to a person."" The Irish Congress of
Trade Unions, which commented on the proposal,"' criticised the
definition as being based on a medical assessment rather than an ability-
oriented assessment related to how a person functions at work. Their
criticism is based on the fact that the impact of disability is not simply
determined by a medical condition, but to a large extent is determined
by an individual's circumstances. The definition fails to recognise this.

Disability discrimination is defined as a situation where "one
person is treated less favourably than another is, has been or would be
treated" on the grounds "that one is a person with a disability and the
other either is not or is a person with a different disability ('the
disability ground')."''l 2

Article eight of the bill lists a number of areas covered by the
unlawful discrimination provisions, including access to employment,

108. See Employment Equality Bill, 1996, Presented by the Minister for Equality and Law Reform
(July 1, 1996).

109. See id. Art, 2. The complete definition is too long to reproduce here. The first two sections
of the definition read as follows: "the total or partial loss of a person's bodily or mental functions,
including the loss of a part of the person's body" and "the presence in the body of organisms causing,
or likely to cause chronic disease or illness." Id.

110. Id.
111. IRISH CONGRESS OF TRADE UNIONS, OBSERVATIONS ON THE DEPARTMENT OF EQUALITY AND

LAW REFORM PROPOSALS FOR EMPLOYMENT EQUALITY LEGISLATION (Dec. 1994).
112. See Employment Equality Bill, 1996, art. 6(1), 6(g) (July 1, 1996). Other grounds referred

to in this article are "the gender ground," "the marital status ground," "the family status ground," "the
sexual orientation ground," "the religious ground," "the age ground," "the ground of race," and "the
travelling community ground."
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conditions of employment, training or experience related to employ-
ment, promotion or re-grading, and the classification of posts. These
areas are further elaborated in subsections to the article, so that, for
example, with regard to access to employment:

an employer shall be taken to discriminate against an employee or
prospective employee ... if the employer discriminates against
employees or prospective employees-
a) in any arrangements the employer makes for the purpose of

deciding to whom employment should be offered; or
b) by specifying, in respect of one person or class or persons, entry

requirements for employment which are not specified in respect of
other persons or classes of persons, where the circumstances in
which both such persons or classes would be employed are not
materially different." 3

The double use of "discrimination" in the first paragraph, so that it
reads "an employer shall be taken to discriminate against an employee
...if the employer discriminates" suggests poor drafting. Nevertheless,
this part of the bill contains a relatively thorough explanation of the
specific areas of the employment relationship covered by the bill,
addressing, in addition to the areas already mentioned, remuneration, job
advertisements, discrimination by job agencies, and the provision and
offering of vocational training courses." 4

This part of the bill also contains a number of specific savings and
exclusions, including the provision that the bill does not apply to
individuals who are not fully competent to undertake, or fully capable
of understanding, the duties attached to a position.115 To clarify
matters however, the bill goes on to state that "a person who has a
disability shall not be regarded otherwise than as fully competent to
undertake, and fully capable of understanding, any duties if, with the
assistance of special treatment or facilities, that person would be so fully
competent or capable."'"16 The fact that a person cannot perform the
job adequately without an accommodation is therefore not to be
interpreted as meaning that he or she is incompetent or incapable of
doing that job per se, and is therefore not covered by the bill.
However, this is the only provision in the bill which addresses the need
to make accommodations to disabled workers in order to enable them
to perform a job. It is unclear whether this article, as it is presently
worded, is capable of conferring an obligation on employers to make

113. Id. art. 8(5).
114. See id. arts. 9-12.
115. See id. art. 16(1).
116. Id. art. 16(3). However it is stated that this article is without prejudice to the "undue

hardship" provisions contained in art. 35(4).
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such accommodations. If this were the intention, then a wording more
reminiscent of that found in the Americans with Disabilities Act or
British Disability Discrimination Act would have been more explicit.
If it was not the intention, then this should also have been made
expressly clear. The matter is further confused by a subsequent
reference in the bill to undue hardship with regard to special treatment
or facilities provided by employers. If adopted in its present form the
matter will need to be resolved through Ministerial regulations provided
for in Article 3(3) or Codes of Practice prepared by the Equality
Authority." 7 Otherwise, an undesirable situation will arise in which
employers are unsure of their obligations and disabled people are unsure
of their rights.

Part III of the bill deals exclusively with equality between women
and men, while Part IV contains specific provisions as to equality
between other categories of persons. This Part covers the entitlement
to equal remuneration, the automatic inclusion of a non-discriminatory
equality clause in employment contracts where this is not otherwise
included, indirect discrimination, and harassment in the workplace." 8

This Part also includes a number of articles specifically dealing
with differential treatment on the basis of disability. Some of the
permitted behaviour, such as preferential treatment for reasons arising
from disability and the provision of special facilities where these are
important for the job performance or the work environment, will clearly
benefit disabled workers." 9 Other exclusions, however, are designed
to limit the nature of the obligation imposed on employers. The bill
states, for example, that disabled people can receive a different rate of
remuneration compared with employees generally, if, by reason of
disability, the employee is restricted in his working capacity. 2 °

Furthermore, discrimination on the grounds of disability (and age) will
be allowed "where it is shown that there is clear actuarial or other
evidence that significantly increased costs would result if the discrimina-
tion were not permitted."' 2' The most significant restriction on the
obligation imposed on employers is contained in the "undue hardship"
provision. Article 35(4) states:

Nothing in this Part or Part II [Discrimination: General Provision,
examined above] applies to discrimination against a person on the
disability ground in relation to employment of any description if-

117. See id. art. 69(1).
118. See id. arts. 29-32.
119. See id. art. 35(2).
120. See id. 35(1).
121. Id. art. 34(3).
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a) that person would require special treatment or facilities in order
satisfactorily to take part in the selection process or to undertake that
employment; and
b) the cost of the provision of that treatment or those facilities would
give rise to undue hardship to the employer, having regard to all the
relevant circumstances including, without prejudice to the generality, the
matters specified in subsection (5).
The matters specified in Article 35(5) are "the nature of the

treatment or facilities that would be required;" "the cost of the treatment
or facilities and the number or persons who would benefit from them;"
"the financial circumstances of the employer;" "the disruption that
would be caused by the provision of the treatment or facilities" and "the
nature of any benefit or detriment which would accrue to any persons
likely to be affected by the provision of the treatment or facilities."'' 22

However, as mentioned above, it is not clear that there is any initial
obligation on employers to provide "special treatment or facilities.' 23

If there is such an obligation, then Article 35(4) and (5) can be
regarded as attempts to balance that obligation, and the interests of
employers in not occurring significant cost, against the interests of
disabled people in gaining access to employment. This Article reflects
concerns that are also embodied in American and Canadian laws.
However the Irish Congress of Trade Unions does not feel that the
balance has been established and criticised this section of the original
proposal (which closely resembles Articles 35(4) and (5) of the bill) for
the vagueness of many of the terms used, including the terms "undue
hardship," "disruption," and "detriment." As the Irish Congress of
Trade Unions stated "success or failure in enforcing any such legislation
depends on the degree of clarity of such terms and . . . they should not
be open to use by employers to avoid their obligations in relation to the
employment of people with disabilities.' 24 The Congress also called
for legislation to encourage employers to adopt a pro-active approach
to eliminate discrimination.

In spite of these difficulties, the bill provides for what appears to
be a very effective monitoring and complaints procedure. Individuals
who feel that they have been discriminated against under the Act may
make a complaint to the Director of Equality Investigations at the
Equality Authority. 125 The Director has the power to investigate the
complaint and to attempt to resolve the case through mediation, if

122. Id. art. 35(5).
123. Id. art. 16(3).
124. IRISH CONGRESS OF TRADE UNIONS, supra note 111 at 7.
125. Employment Equality Bill, art. 41.
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appropriate. 12 6 If the Director finds that discrimination has occurred
he or she may order redress, which can take the form of compensation,
an order for equal remuneration, an order for equal treatment, or an
order that a person or persons take specified action. 12 Under certain
circumstances an individual can bring the matter before the Labour
Court (where dismissal is involved) or the Circuit Court (where it is
alleged that Part III of the Act, dealing with sex discrimination, has
been breached). 128  In addition to the remedies available to the
Director of Equality Investigations, the courts may order, inter alia,
reinstatement. 129 Furthermore, the Equality Authority can investigate
cases where it appears that discrimination is being generally practised,
discrimination has occurred against a particular person, or where it
seems that there has been a failure to comply with an equal remunera-
tion clause or equality clause. 3 ° Redress also may be ordered in these
circumstances.

The Irish government should be praised for providing such effective
enforcement mechanisms in the Employment Equality Bill. The
situation is in stark contrast to that found in the United Kingdom, where
the government refused to support the establishment of a competent
body that would provide the Disability Discrimination Act with "teeth."

Some final comments on the Employment Equity Bill also should
be noted. The Irish government's decision to propose a bill dealing
with discrimination directed at a wide variety of groups seems to reflect
the belief that the underlying problem is the same, and that all forms of
employment discrimination can be dealt with in a similar way. This
approach is also found in Canada. In fact, this may not necessarily be
the case and, in spite of the inclusion of a specific section on disability
discrimination, the idiosyncrasies of this kind of behaviour still may not
have been dealt with adequately. The requirement concerning the need
to make accommodations for disabled workers provides some evidence
for this conclusion. On the other hand, the establishment of a single
effective monitoring and adjudication system under the Employment
Equity Bill may prove the strength of this approach. This enforcment
mechanism will be applicable to all employers and individuals who
experience discrimination, whatever its nature, and will provide the
same remedies to all victims. This is a clear signal that all forms of

126. See id. art. 42.
127. See id. art. 46(1).
128. See id. art. 41.
129. See id. art. 46(2).
130. See id. art. 49(IXa)-(f).
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discrimination are viewed as unacceptable and are to be regarded in the
same unfavourable light. This cannot be said of the situation in Britain,
where sex and race discrimination are monitored and prosecuted far
more effectively by the Equal Opportunities Commission and the
Commission for Racial Equality, than disability discrimination will be
by unassisted individual disabled people.

C. Criminal Law: France

In July 1990 the French Parliament adopted Law No. 90-602
concerning the protection of persons against discrimination on grounds
of their state of health or their handicap.'31 This law amended the
Penal Code, and made it a criminal offence for providers of goods or
services to refuse to supply to an individual or association on the
grounds of state of health or handicap, or for an employer to refuse to
hire or to dismiss an individual on these grounds. The Penal Code also
covers discrimination based on origin, sex, customs, marital status,
ethnicity, nationality, race or religion.

Article 225-1 of the new Penal Code defines discrimination as:
all distinctions made between physical persons on account of their origin,
sex, family situation, state of health, handicap, customs, political
opinions, trade union activities, their membership or non-membership,
true or assumed, of an ethnic group, nation, race or religion.'32

Although the Code contains this very broad definition of discrimi-
nation, which also extends protection to legal persons, it makes clear
that not all forms of discrimination are punishable under the criminal
law. Article 225-2 specifies that discriminatory behaviour, as defined
in article 225-1, may result in a prison sentence of two years and a fine
of 200,000 FF when it consists of:

1. refusing to provide a good or service;
2. hindering the normal exercise of any economic activity;
3. refusing to employ a person, or sanctioning or dismissing a person;
4. subjecting the provision of a good or service to a condition based on
one of the grounds referred to in article 225.1;
5. subjecting an offer of employment to a condition based on one of the
grounds referred to in article 225. 1.1"
The Code clearly aims to cover all economic transactions, including

those related to employment, and to exclude personal relationships from

131. See Law No. 90-602 of July 12, 1990 [Loi 90-602 du 12 juillet 1990 relative a la protection
des personnes contre les discriminations en raison de leur dtat de sante ou de leur handicap], JOURNAL
OFFICIEL DE LA RIPUBLIQUE FRAN(AISE [J.O.], July 13, 1990, p. 8272; D 1990, 322.

132. See CODE PENAL [C. PEN.] art. 225-1 (Fr.) (author's translation) (emphasis added).
133. See C. PtN. art. 225-2 (author's translation).
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its scope. However, the Code goes on to state that discrimination based
upon state of health or handicap is permitted in certain cases, even
where it involves the provision of a good or service or employment.
Article 225-3 states that article 225-2 does not apply to:

1. Discrimination based on state of health, which consists of operations
which aim to prevent or cover the risk of death, risks posed to the
physical integrity of a person or risks of incapacity for work or
invalidity; or
2. Discrimination based on state of health or handicap, which consists
of a refusal to employ or register based on medically proven lack of
aptitude either in the framework of Title IV of Book II of the Labour
Code' or in the framework of the legislation relating to the statutory
provisions applying to the civil service.' 35

Presumably, the intention behind this latter provision was to ensure
that employers are not liable for refusing to employ an individual who
is unable to perform the job at issue. On the other hand, the Code
makes no clear provision for determining when discrimination on the
grounds of disability has actually occurred. More particularly, the Code
fails to specify whether there is any obligation on employers to alter the
working environment, where this would allow the individual to perform
a particular job. In the absence of a clear statement to this effect, it
seems unlikely that such a requirement can be read into the law; this
means that it is not a criminal offence to refuse to hire, or to dismiss
someone whose disability requires even a minor accommodation. In
contrast, American anti-discrimination law adopts a much more pro-
active approach, and does require that some effort be made to accom-
modate a worker's disabilities.

Commentators have criticised the French approach to employment
discrimination, and have argued that it fails to protect minorities
adequately.'36 Gitter lists four major weaknesses with the French
system:

1. The categorisation of employment discrimination as a criminal rather
than a civil offence vindicates complainants rather than awarding them
monetary damages or reinstatement. The fines paid, which are in any
case nominal, go to the State and not the victim;
2. The use of the criminal law takes the case out of the complainant's
control and requires that the complaint meet a higher standard of proof.

134. This title only deals with procedural aspects of the work of doctors in the workplace.
135. C. PEN. art. 225-3 (author's translation).
136. See e.g., IAN FORBES AND GEOFFREY MEAD, MEASURE FOR MEASURE, A COMPARATIVE

ANALYSIS OF MEASURES TO COMBAT RACIAL DISCRIMINATION IN THE MEMBER STATES OF THE

EUROPEAN COMMUNITY (Department of Employment Research Series No. 1, 1992); Donna M. Gitter,
French Criminalization of Racial Employment Discrimination Compared to the Imposition of Civil
Penalties in the United States, 15 COMP. LAB. L.J. 488 (1994).
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The State, through public prosecutors, can decide when, and if, to
prosecute;1

37

3. Although the plaintiff can bring a civil action for breach of contract,
there is no specific anti-discrimination provision in the Civil Code which
can be relied upon; and
4. The French law fails to proscribe indirect discrimination because the
legislature did not wish to criminalise what is generally considered to be
an unintentional wrong.13 8

These criticisms demonstrate the weaknesses in the overall French
approach to legislating against employment discrimination. In addition
to these general weaknesses, the French law fails to define the concept
of "handicap" and the precise scope of the protected group. The
Americans with Disabilities Act of 1990 and the Irish Employment
Equality Bill both contain a detailed definition of disability, and state
that individuals who have had a disability or who are perceived to have
a disability, are protected. French criminal law makes no such attempt
to explain the concept of handicap or examine the scope of the protected
group. Furthermore, the French Penal Code does not deal adequately
with the intricacies of disability discrimination by generally treating it
in the same way as all other sorts of discrimination, and neglects the
important issue of accommodation. This fact, and the legislative neglect
of indirect discrimination, means that employers have a great deal of
freedom when it comes to making unfavourable employment decisions
concerning disabled people under the Penal Code. The balance between
the interests of disabled people and the interests of employers, which
other jurisdictions have sought to establish, does not seem to have
concerned French legislators greatly in this case. Therefore, of all the
disability anti-discrimination laws, in Europe or elsewhere, French law
seems to provide the least protection to disabled people and the least
effective remedies where discrimination is established.

However, these comments should be put in the broader legal
context in France. While this is the only law specifically addressing
disability employment discrimination, in certain cases, disabled
individuals also can rely on provisions of the civil law contained in the
Labour Code. In cases of wrongful dismissal motivated by discrimina-
tion, plaintiffs can rely on the wrongful discharge statute.139 Although
this does not specifically cover discriminatory dismissals on the basis of
disability, it does provide for remedies, including damages and/or

137. However, the law does allow organisations working for disabled people to associate them-
selves in a court action with the public prosecutor in cases of discrimination.

138. Gitter, supra note 136, at 489.
139. CODE DU TRAVAIL [C. TRAV.], art. L.122-14 (Fr.).
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reinstatement, where the dismissal is not made for a "cause rdelle et
s6rieuse" ("a genuine and serious cause"). 4 ' The Labour Code also
places an obligation on employers to reassign workers who have been
disabled as a result of a work related accident or illness to another job
within the enterprise, where, as a result of the injury, the original
position can no longer be maintained.' 4' There is no such statutory
obligation with regard to other workers who become disabled.
However, French courts increasingly have been willing to find that
employers are obliged to offer such workers alternative employment, or
to make other accommodations to meet the needs of disabled employ-
ees142

D. The European Community

The European Community has taken an interest in promoting the
employment of disabled people since the 1970s. This involvement has
taken the form of financial support from the European Social Fund, a
series of action programmes concerned with disability, 43 and a 1986
Recommendation on the Employment of Disabled People. 44 Howev-
er, until recently, disability discrimination was not addressed at all at the
Community level, and the Community even has been criticised for its
discriminatory treatment of its employees. 45  Instead, in the 1980s,
both the Commission and the European Parliament tended to focus on
the quota system as a means of promoting the employment of people
with disabilities. The Commission recommended that all Member States
adopt some form of quota, 14 6 and commissioned a report on this
subject, 147 while the European Parliament pushed the Commission and
the Member States to take further action in this area. The 1990s has
seen a shift in focus, with first the European Parliament, and now the
Commission, addressing the issue of disability discrimination. This

140. See also Alix R. Rubin, Comment, HIV Positive, Employment Negative? HIV Discrimination
Among Health Care Workers in the United States and France, 17 COMP. LAB. L.J. 398, 429 (1996).

141. C. TRAV., art. L.122-32-5 (Fr.).
142. See Kibalo Adom, La modification du contrat de travail dufait de l'tat de santd du salarii,

DROIT SOCIAL 461, 461-71 (1995); Jean Pilissier, Inaptitude et modification demploi, DROIT SOCIAL
608, 608-14 (1991).

143. The most recent action program is Helios II, (Third) Community Action Programme to Assist
Disabled People (1993-1996) 1993 O.J. (L 56) 30.

144. Council Recommendation and Guideline on the Employment of Disabled People in the
European Community of 24 July 1986, 1986 O.J. (L 225/43) 43.

145. See Aart Hendriks and Sjef Gevers, (Pre-)employment Medical Examinations and the Law,
with Particular Reference to the European Union, I EUR. J. HEALTH L. 229 (1994).

146. See Council Recommendation and Guideline on the Employment of Disabled People in the
European Community, supra note 144.

147. See WIL ALBEDA, DISABLED PEOPLE AND THEIR EMPLOYMENT, (Commission ofthe European
Communities, 1994).
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attention has intensified over the past twelve months, and as a result,
disability discrimination is firmly on the agenda at the European level.

The new focus on disability discrimination has occurred partly as
a result of the Commission's review of Community social policy in
1994. In 1993 the Commission published a Green Paper on social
policy. In response, the Commission received numerous comments,
many of which dealt with disability. The European Parliament, the
Economic and Social Committee and many Non-Governmental
Organisations (NGOs), including the European Trade Union Confedera-
tion and disability NGOs, called upon the Commission to initiate action
to combat disability discrimination. The Commission supported this call
in the White Paper which it subsequently published. 48 The Commis-
sion felt, however, that there existed no suitable Treaty article on which
it could base a proposal for a binding anti-discrimination instrument,
and therefore stated in the White Paper that "at the next opportunity to
revise the Treaties, serious consideration must be given to the introduc-
tion of a specific reference to combatting discrimination on the grounds
of ... disability.' 149

At subsequent meetings with the European Parliament the
Commissioner for Employment and Social Affairs, Pddraig Flynn,
confirmed that the Commission not only believes that such an amend-
ment should be considered, but also expressly supports it. 5 ° State-
ments calling for an amendment to the Treaty giving the Community the
competence to address disability discrimination therefore have been
included in reports of both the Commission and the European Parlia-
ment. " ' These reports have been forwarded to representatives of the
Member States who are negotiating the Intergovernmental Conference,
which in turn has placed the matter on its agenda. 5 2  However, a
subsequent Commission report only makes reference to the inclusion of
a general anti-discrimination clause, with no specific reference to
disability. '

148. European Social Policy-A Way Forward for the Union. A white paper COM(94)33 final
at (1)(2)(b)(i).

149. Id. at 52.
150. Information provided by Members of the European Parliament (MEPs) who attended the

meeting in question.
151. See also the Parliament's Resolution on (i) Parliament's Opinion on the Convening of the

Intergovernmental Conference and (ii) Evaluation of the Work of the Reflection Group and Definition
of the Political Priorities of the European Parliament with a View to the Intergovernmental Conference,
A4-0068/96, para. 4.5.

152. Reflection Group's Report, Messina, 2 June 1995, Brussels, 5 Dec. 1995 (last modified Dec.
10, 1995) <http://europa.eu.int/en/agenda/igc-home/eu-doc/reflect/final.html>.

153. Commission Opinion for Reinforcing Political Union and Preparing for Enlargement, Inter-
governmental Conference 1996, para. 9.
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If the Treaty is amended it is highly probable that some form of
binding Community instrument addressing disability discrimination will
quickly follow. The rapid response of the Commission to the incorpora-
tion of article 118a in the Treaty by the Single European Act,'54

concerning health and safety in the workplace, shows how eager the
Commission is to make good use of new competencies in the social
field. Having already expressed an interest in this area, it is likely that
the Commission would respond equally quickly to this new develop-
ment.

Although the Commission will not propose any binding anti-
discrimination measure prior to a Treaty amendment, it has already
produced one important non-binding measure. The Commission's
Communication on Equality of Opportunity for People with Disabili-
ties 55 takes its inspiration from the United Nations Standard Rules on
the Equalization of Opportunities for Persons with Disabilities.'56 The
Communication aims to give "a renewed impetus towards the rights-
based equal opportunities approach to disability,"'57 and as such marks
a significant step forward in European Community disability policy.
The Communication is accompanied by a draft Council resolution on
Equality of Opportunity for People with Disabilities, which, in
November 1996, has yet to be adopted. In addition, the European
Parliament has sponsored research on the possible impact of a Commu-
nity disability anti-discrimination directive in preparation for any new
competencies, 5 8 while the Petitions Committee of the European
Parliament has commissioned a report on the Rights of Disabled People
in the European Union.'59

IV CONCLUSION

Combatting disability discrimination is now firmly on the agenda
in Europe. At present, most of the interest seems to come from the
northern European countries; however, with the subject now having a

154. Single European Act, 1987 O.J. (L 169) 9.
155. COM(96)406 final.
156. G.A. Res. 96, U.N. GAOR, 48th Sess., No. 8637 at 305 (1994).
157. COM(96)406 at para. 7.
158. A report on disability anti-discrimination legislation prepared by disability NGOs and

academics was presented to the European Parliament to mark the third European Day of Disabled
People. The need for anti-discrimination measures also featured prominently at the first and second
European Days. See DISABLED PEOPLE'S INTERNATIONAL, REPORT OF THE FIRST EUROPEAN DISABLED
PEOPLES' PARLIAMENT, 1993; and DISABLED PEOPLES' INTERNATIONAL, REPORT OF THE HUMAN
RIGHTS PLENARY MEETING, 1994.

159. The commissioned report is called the Banotti Report, named after the Member of Parliament
who has been appointed "rapporteur" of the report. See 34 Million Disabled Europeans the Target of
Discrimination, EUR. SOC. POL'Y, Jan. 16, 1996, § 59.
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European Community dimension the attention of other Member States
will also be drawn. The case studies referred to in these two sections
reveal five very different legislative approaches to tackling disability
(employment) discrimination. The French criminalisation of disability
discrimination contains considerable weaknesses. The German
constitutional amendment looks more promising, although if it is to be
effective it needs to be backed up with detailed statutes expanding on
the concept of accommodation. The British law and Irish proposal seem
to have identified many of the problems involved, but, in their present
forms, also contain many vague and undefined terms. The Canadian
and American legislators have adopted a more comprehensive approach
than that embodied in these European initiatives, and the Americans
with Disabilities Act in particular seems to address the many dimensions
of the problem much more adequately.

It is still too early to judge whether European anti-discrimination
measures will be any more effective than the long-standing quota
systems in promoting the employment of disabled people. Evidence on
the effectiveness of such laws is scarce, and even in the United States,
what little material that is available is inconclusive. However, more
than fifty years' experience with the quota system has revealed that
systems which are not effectively enforced have little or no effect in
terms of generating employment, while those which are based on the
levy-grant system are incapable of meeting the set targets in this period
of high unemployment, at least where the levy is set at a low level.
The political will does not exist to enforce quota systems, or to set a
high levy, and it cannot be expected that the performance records of
quotas will improve. That being the case, disabled people and policy
makers must look for a more effective alternative solution, and
hopefully, anti-discrimination legislation will be part of that solution.
It is clear that the first tentative steps made in Europe contain many
weaknesses. However, with European Community involvement,
promoting exchanges of information and European-wide research, it is
hoped that lessons can be learned from these early mistakes, and that a
successful European approach, possibly involving a directive based on
an amended Treaty, could make a positive contribution to eliminating
disability (employment) discrimination.

In the meantime it should be noted that all the initiatives described
above, irrespective of their success in combatting disability discrimina-
tion, nevertheless are symbolically important. They all involve a
recognition by the legislature that it is society, and the assumptions
which pervade society, which are excluding and disadvantaging people
with disabilities, rather than seeing the exclusion as being caused by the
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individual and his or her disability. This locates the problem in
society's refusal to accept and accommodate a disability, rather than in
the disabled individual. All of these initiatives, therefore, involve an
ideological advance, which unfortunately does not translate necessarily
into any real improvement in the position of disabled people.


