The limits of transnational justice
Citation for published version (APA):
Kurban, D. (2018). The limits of transnational justice: The European Court of Human Rights, Turkey and
the Kurdisch conflict. Maastricht University. https://doi.org/10.26481/dis.20180223dk

Document status and date:
Published: 01/01/2018
DOI:
10.26481/dis.20180223dk
Document Version:
Publisher's PDF, also known as Version of record

Please check the document version of this publication:
• A submitted manuscript is the version of the article upon submission and before peer-review. There can
be important differences between the submitted version and the official published version of record.
People interested in the research are advised to contact the author for the final version of the publication,
or visit the DOI to the publisher's website.
• The final author version and the galley proof are versions of the publication after peer review.
• The final published version features the final layout of the paper including the volume, issue and page
numbers.
Link to publication

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright
owners and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these
rights.
• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal.
If the publication is distributed under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license above,
please follow below link for the End User Agreement:
www.umlib.nl/taverne-license
Take down policy
If you believe that this document breaches copyright please contact us at:
repository@maastrichtuniversity.nl
providing details and we will investigate your claim.

Download date: 29 Nov. 2020

Propositions accompanying the thesis
The Limits of Transnational Justice:
The European Court of Human Rights, Turkey and the Kurdish Conflict
Dilek Kurban
1. The ECtHR’s naïve application of the doctrine of margin of appreciation and the
subsidiarity principle to authoritarian contexts has undermined its effectiveness in the
protection of human rights, in particular those of minorities.
2. The ECtHR has never exhausted the jurisprudential tools and doctrines available to it
in its oversight of gross human rights abuses in Turkey - not because it lacked the
power to do so, but by political choice.
3. The way in which the ECtHR has responded to the cases arising from the Kurdish
conflict has rested on the misplaced assumption that Turkey is a democratic regime
whose legal system is capable of providing effective remedies for victims of gross
human rights abuses and that the restrictions on Kurdish political and cultural rights
are necessary in a democratic society.
4. Mastery of the English language and access to English-speaking international
networks have become crucial for the effective mobilization of transnational justice.
This has always been a handicap for Kurdish human rights activists.
5. Scholars and policymakers calling for constitutionalizing the ECtHR to alleviate its
docket crisis must take into account differences between democratic and authoritarian
contexts; the subsidiarity principle cannot be applied across the board without due
attention to differences between the judicial systems and political cultures of
contracting parties.
6. In deeply divided societies where nationhood is contested, constitutional courts are not
necessarily impartial mediators but are often themselves part of the problem, as the
Spanish/Catalan case has recently demonstrated.
7. Perhaps nowhere else is the tension between law and politics as illuminating and
difficult to resolve as in the conflict between the individual demand for justice and the
societal interest in 'moving on' in post-conflict settings.
8. Islamist political parties’ recent experiments with governance in Egypt and Turkey
cast further doubt on political Islam’s compatibility with democracy, pluralism and
secularism.
9. The emergence of Pedro Almodóvar’s cinema cannot be understood outside the
political and cultural context of Spain’s post-Franco transition to democracy.

