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Persons with disabilities have long been relegated to the margins of society and they 
have been subjected to discrimination on many levels. This book takes as its point 
of departure the fundamental premise that persons with disabilities are entitled to 
enjoy and exercise their human rights on an equal basis with others in society. It also 
takes as a basic starting point the fact that equality and non-discrimination norms 
are important facilitators of full and effective participation and inclusion in society 
for persons with disabilities.

The landscape of disability law and policy has transformed in the last few decades, 
primarily as a result of a shift in the perception of disability itself, from the out-dated 
medical model of disability to the social model.2 According to the social model, 
disability is now viewed as an interaction between persons with impairments and 
pervasive societal barriers. By way of contrast, the medical model of disability views 
�I�X�Q�F�W�L�R�Q�D�O���O�L�P�L�W�D�W�L�R�Q�V���D�V���D���F�R�Q�V�H�T�X�H�Q�F�H���À�R�Z�L�Q�J���I�U�R�P���L�P�S�D�L�U�P�H�Q�W�����,�Q���R�W�K�H�U���Z�R�U�G�V����
it perceives the inability of disabled people to participate in society as an inevitable 
result of their own impairment rather than as a consequence of any disabling and 
discriminatory barriers in society. In addition to the paradigm shift from the medical 
model to the social model, disability discourse has also moved away from a social 
welfare perspective towards a human rights-based approach. Under the social 
welfare model, persons with disabilities were seen as objects of charity. According 
to the human rights-based approach, disabled people are viewed as holders of rights, 
entitled to exercise all human rights and fundamental freedoms on an equal basis 
with others, entailing the provision of material support where necessary.

1 J. Donnelly, �8�Q�L�Y�H�U�V�D�O���+�X�P�D�Q���5�L�J�K�W�V���L�Q���7�K�H�R�U�\���D�Q�G���3�U�D�F�W�L�F�H (Cornell University Press, Ithaca, 
New York, Second Edition, 2003), at page 10.

2 For more information on the social model generally and the shift in disability theory from the medical 
to the social model, see T. Shakespeare (ed.), �'�L�V�D�E�L�O�L�W�\���5�L�J�K�W�V���D�Q�G���:�U�R�Q�J�V (Routledge, London, 2006), 
at pages 15–22; See also P. Weller (ed.), �1�H�Z���/�D�Z���D�Q�G���(�W�K�L�F�V���L�Q���0�H�Q�W�D�O���+�H�D�O�W�K���$�G�Y�D�Q�F�H���'�L�U�H�F�W�L�Y�H�V�����7�K�H��
�&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I���3�H�U�V�R�Q�V���Z�L�W�K���'�L�V�D�E�L�O�L�W�L�H�V���D�Q�G���W�K�H���5�L�J�K�W���W�R���&�K�R�R�V�H (Routledge, New York, 
2013), at pages 27–38.

TheLongandWindingRoad.indd   1 2-10-2015   10:15:56



2 

Chapter 1

!"
#$

%
&

"'

The United Nations Convention on the Rights of Persons with Disabilities (CRPD or 
Convention)3 is one of the most recent human rights treaties adopted at the international 
level and it is part of the evolving body of human rights law at the universal level. 
The provisions of the CRPD are extremely progressive. In particular, its equality and 
non-discrimination norms go far beyond the substance of international human rights 
law to date. The Convention encapsulates the paradigm shifts mentioned above. The 
CRPD embraces a model of equality which seeks to target deep-rooted structural 
inequalities by advocating legal tools such as positive obligations and reasonable 
accommodation measures as integral means by which to eradicate barriers which 
maintain or perpetuate disadvantage. To that extent, the CRPD endeavours to target 
contextual and asymmetrical structures of oppression and exclusion.

The primary aim of the CRPD was not to create new rights but to ensure that existing 
human rights were made equally effective for persons with disabilities. The equality 
and non-discrimination principles are the driving force of the Convention. They 
apply across the substantive rights and obligations contained therein and breathe 
new life into human rights for disabled people. Notwithstanding this, there remains 
a huge gap between the promising equality paradigm contained in the CRPD and 
the reality which exists for persons with disabilities in their everyday lives. Disabled 
individuals are victims of glaring inequalities at every level of society. To borrow the 
�Z�R�U�G�V���R�I���*�H�U�D�U�G���4�X�L�Q�Q�����W�K�H���&�5�3�'���V�H�U�Y�H�V���D�V���µ�D���P�L�U�U�R�U���E�H�I�R�U�H���V�R�F�L�H�W�\���¶4

It makes us face up to our own values – to our so-called ‘legacy values’ of dignity, 
autonomy equality and social solidarity. It forces us to acknowledge the large gap that still 
exists between the ‘myth system’ of our values and the ‘operations system’ of how these 
values are in fact dishonoured in daily practice.5

The CRPD represents the culmination of major efforts at the international level to 
ensure that disability equality was enshrined in a binding human rights treaty. The 
Convention seeks to guarantee participation and inclusion of disabled persons in 
mainstream society on an equal basis with others. It symbolises a bright light at the 
end of a long and dark tunnel of exclusion and marginalisation. It provides renewed 
hope for the future application of the equality and non-discrimination principles for 
disabled people everywhere. Of course, it remains to be seen whether the progressive 
norms contained in the CRPD can be translated into practice – into the everyday 
lives of persons with disabilities.

3�� �8�1�� �&�R�Q�Y�H�Q�W�L�R�Q�� �R�Q�� �W�K�H�� �5�L�J�K�W�V�� �R�I�� �3�H�U�V�R�Q�V�� �Z�L�W�K�� �'�L�V�D�E�L�O�L�W�L�H�V���� �U�H�V�R�O�X�W�L�R�Q���D�G�R�S�W�H�G�� �E�\�� �W�K�H�� �8�1�� �*�H�Q�H�U�D�O��
Assembly, 24 January 2007, UN Doc. A/RES/61/106, available at www.refworld.org/docid/45f973632.
html, last accessed 26 March 2015.

4�� �&�R�P�P�H�Q�W�V�� �R�I�� �3�U�R�I�H�V�V�R�U�� �*�H�U�D�U�G�� �4�X�L�Q�Q���� �7�K�H�� �8�1�� �&�R�Q�Y�H�Q�W�L�R�Q�� �R�Q�� �W�K�H�� �+�X�P�D�Q�� �5�L�J�K�W�V�� �R�I�� �3�H�U�V�R�Q�V�� �Z�L�W�K��
Disabilities, Presentation to the Irish Human Rights Commission (Dublin, 19th April, 2007), available 
at www.ihrc.ie/download/doc/gquinn.doc last accessed 29th May 2014).

5 Ibid.
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�7�K�H�� �F�R�U�H�� �R�E�M�H�F�W�L�Y�H�V�� �R�I�� �W�K�L�V�� �E�R�R�N�� �D�U�H�� �W�K�U�H�H���I�R�O�G���� �7�K�H�� �¿�U�V�W�� �H�V�V�H�Q�W�L�D�O�� �D�L�P�� �R�I�� �W�K�L�V��
research is to interpret the exact legal meaning of the principles of equality and non-
discrimination in the context of the CRPD in order to tease out States’ obligations under 
the Convention. This will facilitate a demonstration of how the non-discrimination 
tool contained in the Convention can potentially be leveraged to promote lasting 
reforms and true equality for people with disabilities. A particular focus throughout 
this book will be on the manner in which the equality and non-discrimination 
norms in the CRPD can increase the exercise and enjoyment of human rights by 
persons with disabilities, in particular advancing their participation and inclusion in 
society. Another aim of this research project is to devise a framework for review of 
measures adopted by States in the overall context of the progressive realisation of 
disability rights, with a particular emphasis on how the CRPD’s equality norm might 
strengthen the realisation of socio-economic rights for disabled people. Thirdly, this 
research seeks to investigate how the equality and non-discrimination norms in the 
�&�R�Q�Y�H�Q�W�L�R�Q���K�D�Y�H���D�O�U�H�D�G�\���L�Q�À�X�H�Q�F�H�G�����D�Q�G���F�D�Q���S�R�W�H�Q�W�L�D�O�O�\���L�Q�À�X�H�Q�F�H�����W�K�H���F�U�X�F�L�D�O���V�K�D�S�H��
of disability equality case law and policy. It also seeks to identify the challenges which 
lie ahead in the implementation of the Convention. In that connection, a case study 
will be carried out on the Council of Europe mechanisms. The reason for including 
that particular case study in this book is to assess whether the CRPD is having an 
�L�Q�À�X�H�Q�F�H�� �R�Q�� �G�L�V�D�E�L�O�L�W�\�� �O�D�Z�� �D�Q�G�� �S�R�O�L�F�\�� �D�W�� �W�K�H�� �U�H�J�L�R�Q�D�O�� �O�H�Y�H�O���� �7�K�L�V�� �Z�L�O�O�� �I�D�F�L�O�L�W�D�W�H�� �D�Q��
analysis of whether the equality and non-discrimination norms in the CRPD can be 
used to expand disability discrimination claims in the Council of Europe.

The overall research question for this book is as follows: To what extent has the 
CRPD advanced disability equality in theory and how can this potentially advance 
the participation and inclusion in society of persons with disabilities in practice? 
Taking this research question as a vital starting point, the paragraphs which follow 
will delineate the overall schema of this book, highlighting the various sub-research 
questions that will be answered in each chapter or section of the book.

In order to lay the foundations for this research as a whole, this book will begin 
�E�\�� �U�H�À�H�F�W�L�Q�J�� �R�Q�� �Y�D�U�L�R�X�V�� �W�K�H�R�U�H�W�L�F�D�O�� �P�R�G�H�O�V�� �R�I�� �G�L�V�D�E�L�O�L�W�\�� �D�Q�G�� �H�T�X�D�O�L�W�\�� �Z�K�L�F�K�� �K�D�Y�H��
been outlined by legal scholars to date. That will set the scene for subsequent 
chapters of this book, in which the CRPD’s equality provisions will be examined. 
The background leading up to the adoption of the CRPD at the international level 
will then be outlined. The sub-research question to be answered in that regard is as 
follows: What gaps existed in relation to the protection of the rights of persons with 
disabilities, which necessitated the adoption of a binding international human rights 
treaty for disabled people?

The next goal of the research conducted for this book will be to provide a 
comprehensive legal interpretation of the equality and non-discrimination norms 
in the Convention (contained in Article 5 and related articles), in order to tease out 
States’ Parties obligations in that regard. This research will also seek to determine 
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the theoretical model(s) of equality contained in the CRPD. In that connection, the 
following sub-research questions will be answered:

i. What is the legal meaning of the CRPD’s equality and non-discrimination 
norms?; and

ii. How do the concepts of equality and non-discrimination contained in the CRPD 
�¿�W���Z�L�W�K�L�Q���W�K�H���Y�D�U�L�R�X�V���W�K�H�R�U�H�W�L�F�D�O���P�R�G�H�O�V���R�I���G�L�V�D�E�L�O�L�W�\���D�Q�G���F�R�Q�F�H�S�W�L�R�Q�V���R�I���H�T�X�D�O�L�W�\��
which have been elaborated to date by scholars?

The theoretical framework of equality in the CRPD will then be compared to that 
contained in other international human rights treaties which preceded the Convention. 
In that regard, the following sub-research questions will be answered:

i. To what extent does the non-discrimination obligation contained in the CRPD go 
further than previous non-discrimination norms at the international level; and

ii. How can this potentially advance the rights of persons with disabilities to 
participate and be included in society?

After having analysed the theoretical and comparative framework within which 
�W�K�H���&�5�3�'�¶�V���H�T�X�D�O�L�W�\���S�U�R�Y�L�V�L�R�Q�V���R�S�H�U�D�W�H�����D���V�S�H�F�L�¿�F���F�R�P�S�R�Q�H�Q�W���R�I���W�K�H���H�T�X�D�O�L�W�\���Q�R�U�P��
will be examined, namely the duty to accommodate persons with disabilities. The 
�D�F�F�R�P�P�R�G�D�W�L�R�Q���G�X�W�\���V�L�J�Q�L�¿�H�V���W�K�H���R�E�O�L�J�D�W�L�R�Q���W�R���D�O�W�H�U���R�U���P�R�G�L�I�\���H�[�L�V�W�L�Q�J���S�U�D�F�W�L�F�H�V���R�U��
environments which constitute barriers to the participation and inclusion of disabled 
people in society. The sub-research question to be answered in that particular section 
of the book is as follows: What are the outer limits of the duty to accommodate? More 
�V�S�H�F�L�¿�F�D�O�O�\�����F�D�Q���W�K�H���E�D�O�D�Q�F�L�Q�J���D�Q�G���V�K�D�U�L�Q�J���R�I���E�X�U�G�H�Q�V���L�Q�K�H�U�H�Q�W���L�Q���W�K�H���D�F�F�R�P�P�R�G�D�W�L�R�Q��
duty (namely, the fact that the covered party is obliged to accommodate the needs 
of a disabled individual, unless that would amount to a disproportionate burden for 
the entity concerned) teach us lessons about the overall balancing of burdens and 
interests implicit in many Convention rights subject to progressive realisation?

�)�R�O�O�R�Z�L�Q�J�� �R�Q�� �I�U�R�P�� �W�K�D�W���D�Q�D�O�\�V�L�V���� �W�K�L�V�� �E�R�R�N�� �F�R�Q�W�D�L�Q�V�� �D�Q�� �H�[�W�H�Q�V�L�Y�H�� �U�H�À�H�F�W�L�R�Q�� �R�Q�� �W�K�H��
progressive realisation of disability rights. In that regard, several frameworks of review 
which are used at the national and international levels to assess the measures adopted 
�E�\���6�W�D�W�H�V���L�Q���L�P�S�O�H�P�H�Q�W�L�Q�J���V�R�F�L�R���H�F�R�Q�R�P�L�F���U�L�J�K�W�V���Z�L�O�O���E�H���R�X�W�O�L�Q�H�G�����6�S�H�F�L�¿�F�D�O�O�\�����W�K�H��
framework of reasonableness review adopted by the South African Constitutional 
Court will be delineated and the emerging notion of reasonableness review envisaged 
under the Optional Protocol to the International Covenant on Economic, Social and 
Cultural Rights (OP-ICESCR). The sub-question to be answered in that section of the 
book is as follows: What are the criteria inherent in already existing frameworks of 
�U�H�D�V�R�Q�D�E�O�H�Q�H�V�V���U�H�Y�L�H�Z���D�Q�G���K�R�Z���F�D�Q���W�K�R�V�H���F�U�L�W�H�U�L�D���E�H���W�D�L�O�R�U�H�G���W�R���W�K�H���V�S�H�F�L�¿�F���F�R�Q�W�H�[�W���R�I��
the CRPD in order to advance its equality paradigm? Based on the research carried 
out for that section of the book, a framework for review of measures will be devised, 
which can potentially assist the Committee which oversees implementation of the 
CRPD – the United Nations Committee on the Rights of Persons with Disabilities 
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���&�5�3�'���&�R�P�P�L�W�W�H�H�����±���L�Q���W�K�H���G�L�I�¿�F�X�O�W���W�D�V�N���R�I���D�V�V�H�V�V�L�Q�J���P�H�D�V�X�U�H�V���D�G�R�S�W�H�G���E�\���6�W�D�W�H�V��
under the Convention.

Thereafter the relationship between the equality and non-discrimination norms 
in the CRPD and some substantive rights and obligations in the Convention will 
be investigated, in particular those subject to progressive realisation, namely the 
accessibility obligation and the right to education. In that connection, the following 
sub-questions will be answered:

i. What kind of criteria might be applied to determine the reasonableness of State 
action or inaction in the context of the accessibility obligation and the right to 
education?; and

ii. Can the Convention’s equality paradigm advance the realisation of socio-
economic rights for persons with disabilities?

�7�K�H���¿�Q�D�O���S�D�U�W���R�I���W�K�H���U�H�V�H�D�U�F�K���F�R�Q�G�X�F�W�H�G���I�R�U���W�K�L�V���E�R�R�N���Z�L�O�O���H�Q�W�D�L�O���D���F�D�V�H���V�W�X�G�\���R�Q���W�K�H��
�&�R�X�Q�F�L�O���R�I���(�X�U�R�S�H�����7�K�H���¿�U�V�W���S�D�U�W���R�I���W�K�D�W���F�D�V�H���V�W�X�G�\���U�H�O�D�W�H�V���W�R���W�K�H���L�Q�À�X�H�Q�F�H���W�R���G�D�W�H�����D�Q�G��
�W�K�H���S�R�W�H�Q�W�L�D�O���L�Q�À�X�H�Q�F�H�����R�I���W�K�H���&�5�3�'���R�Q���G�L�V�D�E�L�O�L�W�\���H�T�X�D�O�L�W�\���F�D�V�H���O�D�Z���R�I���W�K�H���(�X�U�R�S�H�D�Q��
Court of Human Rights (ECtHR or Strasbourg Court). The sub-research question to 
be answered in that regard is as follows: Is the Strasbourg Court evidencing a shift 
in its approach to disability equality on foot of the entry into force of the CRPD, in 
terms of adopting a more substantive model of equality, signalled by such indicators 
as +#&('8), reasonable accommodation duties and a social model of disability? Based 
�R�Q���W�K�H���U�H�V�H�D�U�F�K���R�X�W�F�R�P�H�V���R�I���W�K�H���¿�U�V�W���S�D�U�W���R�I���W�K�L�V���F�D�V�H���V�W�X�G�\�����W�K�H���U�H�V�H�D�U�F�K���Z�L�O�O���J�R���R�Q���W�R��
�F�R�Q�V�L�G�H�U���W�K�H���L�Q�À�X�H�Q�F�H���Z�K�L�F�K���W�K�H���&�5�3�'���P�L�J�K�W���K�D�Y�H���L�Q���W�K�H���I�X�W�X�U�H���R�Q���W�K�H���L�Q�W�H�U�S�U�H�W�D�W�L�R�Q��
by the Strasbourg Court of the provisions contained in the European Convention 
on Human Rights (ECHR). In the second part of the case study, the provisions of 
the Revised European Social Charter (revised Charter) will be considered, as well 
as the views of the European Committee of Social Rights (ECSR) and the general 
disability policy of the Council of Europe. In that connection, the following sub-
�U�H�V�H�D�U�F�K�� �T�X�H�V�W�L�R�Q�� �Z�L�O�O�� �E�H�� �D�Q�V�Z�H�U�H�G���� �:�K�D�W�� �L�Q�À�X�H�Q�F�H�� �L�V�� �W�K�H�� �&�5�3�'�� �K�D�Y�L�Q�J�� �R�Q�� �W�K�H��
relevant Council of Europe legal and policy mechanisms?

=9/ + (,4%)%'%*8

B656+ D)%142'&$+@84=:('(*+C%$42:+782$%#%$242')8

The primary research methodology that will be employed throughout this book will 
consist of a normative analytical framework. For the most part, that will comprise an 
�D�Q�D�O�\�V�L�V���R�I���W�K�H���Q�R�U�P�D�W�L�Y�H���F�R�Q�W�H�Q�W���R�I���U�L�J�K�W�V���D�Q�G���R�E�O�L�J�D�W�L�R�Q�V�����V�S�H�F�L�¿�F�D�O�O�\���W�K�H���U�L�J�K�W�V���D�Q�G��
�R�E�O�L�J�D�W�L�R�Q�V���F�R�Q�W�D�L�Q�H�G���L�Q���W�K�H���&�5�3�'�����7�K�H���V�S�H�F�L�¿�F���U�H�V�H�D�U�F�K���P�H�W�K�R�G�R�O�R�J�\���W�K�D�W���Z�L�O�O���E�H��
employed to interpret the obligations of States Parties under the CRPD will be that 
of treaty interpretation. Birgit Peters contends that ‘treaty interpretation in general, 
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and human rights interpretation in particular, is a complex matter.’6 The provisions 
of international human rights treaties are, broadly speaking, ambiguous. As such, 
�W�K�H�\�� �O�H�D�Y�H���V�L�J�Q�L�¿�F�D�Q�W���U�R�R�P���I�R�U���G�L�I�I�H�U�H�Q�W���L�Q�W�H�U�S�U�H�W�D�W�L�Y�H���D�F�F�R�X�Q�W�V���� �7�K�H���,�Q�W�H�U�Q�D�W�L�R�Q�D�O��
Law Commission has stated that ‘the interpretation of documents is to some extent 
an art, not an exact science.’7���,�Q���G�H�¿�Q�L�Q�J���W�K�H���Q�R�U�P�D�W�L�Y�H���F�R�Q�W�H�Q�W���R�I���D���K�X�P�D�Q���U�L�J�K�W�����L�W���L�V��
often tempting to accede to one’s personal preferences with regard to the obligations 
which the right in question should create. However, as John Tobin observes:

Simply clothing an assertion about the content of an internationally recognized human 
right with the apparel of humanity may satisfy a moral or political urge, but it does not 
necessarily accord with the nature of the *#3'*&obligations actually assumed by a state 
under a human rights treaty.8

Thus, it is important to employ a solid methodology in order to interpret the CRPD in a 
coherent manner. The primary point of reference in all aspects of treaty interpretation 
in this book will be the text of the CRPD itself and the Vienna Convention on the 
Law of Treaties (VCLT).9 The VCLT contains a canon of interpretative principles 
which are accepted at the level of international law as being the appropriate ones 
for interpreting the substance of international human rights norms. As such, this 
research does not entail a normative +#&*#3#&(#$#.+' element in the usual sense of 
the word, in terms of proposing what the law should be or suggesting legislative 
improvements. Rather, this research enters within the realm of *#L&*')', in that it sets 
out and analyses the law as it exists, interpreting such law according to an established 
and reliable framework of interpretation. To that extent, ‘new’ law is certainly not 
being proposed in this book. Having said that, at various junctures throughout this 
book, my own opinions on the meaning of the rights and obligations contained in the 
CRPD are put forward, at all times adhering to the strict interpretative criteria set out 
in the VCLT. Furthermore, at times I propose suggestions for the CRPD Committee 
as to the correct interpretation (in my view) of the rights and obligations contained in 
the Convention, according to VCLT methodology. However, it is submitted that this 
in itself does not add a normative +#&*#3#&(#$#.+' element to this research.

In the subsections which follow, the VCLT and its various methodological tools will 
be introduced. Those tools will be employed throughout this book to interpret the 
relevant provisions of the CRPD. In addition, the purpose of human rights treaty 

6�� �%�����3�H�W�H�U�V���� �µ�$�V�S�H�F�W�V�� �R�I�� �+�X�P�D�Q�� �5�L�J�K�W�V�� �,�Q�W�H�U�S�U�H�W�D�W�L�R�Q�� �E�\�� �W�K�H�� �8�1�� �7�U�H�D�W�\�� �%�R�G�L�H�V���¶�� �L�Q�� �+�����.�H�O�O�H�U�� �D�Q�G��
�*�����8�O�I�V�W�H�L�Q�� ���H�G�V���������8�1���+�X�P�D�Q���5�L�J�K�W�V���7�U�H�D�W�\���%�R�G�L�H�V�����/�D�Z���D�Q�G���/�H�J�L�W�L�P�D�F�\��(Cambridge University 
Press, Cambridge, 2012), at pages 261–319, available at http://ssrn.com/abstract=2013298 last accessed 
14 April 2014.

7 International Law Commission, �5�H�S�R�U�W���R�I���W�K�H���&�R�P�P�L�V�V�L�R�Q���W�R���W�K�H���*�H�Q�H�U�D�O���$�V�V�H�P�E�O�\ (Volume 2, 
Yearbook of the International Law Commission, 1966), at page 218.

8 J. Tobin, ‘Seeking to Persuade: A Constructive Approach to Human Rights Treaty Interpretation’ 
(2010) 23(1) �+�D�U�Y�D�U�G���+�X�P�D�Q���5�L�J�K�W�V���-�R�X�U�Q�D�O��1, at page 2.

9 Vienna Convention on the law of treaties (with annex). Concluded at Vienna on 23 May 1969, available 
at https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf, 
last accessed 15 April 2014.
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�L�Q�W�H�U�S�U�H�W�D�W�L�R�Q���Z�L�O�O���E�H���U�H�À�H�F�W�H�G���X�S�R�Q�����D�V���Z�H�O�O���D�V���W�K�H���V�R���F�D�O�O�H�G���V�S�H�F�L�D�O���Q�D�W�X�U�H���R�I���K�X�P�D�Q��
rights treaties.

�������������� �7�K�H���9�L�H�Q�Q�D���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���/�D�Z���R�I���7�U�H�D�W�L�H�V

The principles enumerated in the VCLT constitute the legal rules that are accepted 
widely10 in the process of interpreting the substance of international human rights 
treaties. The two provisions that are of paramount importance in interpreting the 
CRPD are Articles 31 and 32 of the VCLT. Article 31 of the VCLT embodies the 
general rule of interpretation. It reads as follows:

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object and 
purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition 
to the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in 

connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with 

the conclusion of the treaty and accepted by the other parties as an instrument 
 related to the treaty.

3. There shall be taken into account together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of 

the treaty or the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the 

parties.
4. A special meaning shall be given to a term if it is established that the parties so 

intended.11

Article 31 must be read in conjunction with Article 32 of the VCLT, which addresses 
the supplementary means of interpretation. Article 32 of the VCLT provides that:

Recourse may be had to supplementary means of interpretation, including the preparatory 
�Z�R�U�N�� �R�I�� �W�K�H�� �W�U�H�D�W�\�� �D�Q�G�� �W�K�H�� �F�L�U�F�X�P�V�W�D�Q�F�H�V�� �R�I�� �L�W�V�� �F�R�Q�F�O�X�V�L�R�Q���� �L�Q�� �R�U�G�H�U�� �W�R�� �F�R�Q�¿�U�P�� �W�K�H��
meaning resulting from the application of article 31, or to determine the meaning when 
the interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.12

10 The VCLT is treaty law, which falls within the ambit of customary international law [See, for example, 
�W�K�H�� �F�R�P�P�H�Q�W�V�� �R�I�� �5���.�����*�D�U�G�L�Q�H�U�����7�U�H�D�W�\���,�Q�W�H�U�S�U�H�W�D�W�L�R�Q (Oxford University Press, Oxford, 2008), at 
pages 12/13].

11 VCLT, Article 31.
12 VCLT, Article 32.
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Articles 31 and 32 of the VCLT contain interpretative tools – literal (textual) 
interpretation, systematic (contextual) interpretation, teleological (functional) 
interpretation and historical interpretation. Before outlining the main features of the 
�9�&�/�7�����L�W���L�V���L�P�S�R�U�W�D�Q�W���W�R���F�R�Q�V�L�G�H�U���¿�U�V�W�O�\���W�K�H���R�Y�H�U�D�O�O���S�X�U�S�R�V�H���R�I���W�U�H�D�W�\���L�Q�W�H�U�S�U�H�W�D�W�L�R�Q��

���������������7�K�H���3�X�U�S�R�V�H���R�I���7�U�H�D�W�\���,�Q�W�H�U�S�U�H�W�D�W�L�R�Q

There are many different theories on the purpose of treaty interpretation.13 None 
of these theories are ‘mutually exclusive.’14���7�K�H���¿�U�V�W���W�K�H�R�U�\���L�V���W�K�D�W���W�K�H���D�L�P���R�I���W�U�H�D�W�\��
interpretation is to ascertain the intention of the parties. A second proposition 
advanced by scholars is that the primary goal of treaty interpretation is to determine 
the ordinary meaning of the text. The concept of ‘ordinary meaning’ has been 
described as the ‘current and normal, regular and usual meaning’15 of a term. A further 
theory of interpretation is that the object and purpose of the treaty is paramount.16 In 
the context of human rights treaties, it is often stressed that the drafters’ intentions 
are of lesser importance than they are for general international law treaties.17 The 
main emphasis in the interpretation of human rights treaties appears to be on the 
‘object and purpose’ of the treaty or the particular norm under interpretation. Birgit 
Peters maintains that:

The interpretation of a treaty in light of its object and purpose is probably the most 
important rule of article 31(1) of the VCLT, both in general international law and in human 
rights law. In contrast to the literal and contextual method, an interpretation following 
the object and purpose touches on the very content of the rule, and, in the human rights 
context, on the values enshrined in it.18

These observations provide support for a dynamic approach to interpretation in the 
context of the CRPD’s equality provisions. It is important to note that the structure 
of the Convention also champions a dynamic approach to interpretation. The object 
and purpose of the CRPD, its general principles and its general obligations all seek to 
contextualise the interpretation of its substantive provisions. Jean Allain points to the 
fact that ‘where the CRPD is concerned, its unique character mandates an approach 
which turns to the “object and purpose” [of the Convention] as these are given voice, 

13 See generally, D.B. Hollis (ed.), �7�K�H���2�[�I�R�U�G���*�X�L�G�H���W�R���7�U�H�D�W�L�H�V (Oxford University Press, Oxford, 2012).
14 I. Sinclair (ed.), �7�K�H���9�L�H�Q�Q�D���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���/�D�Z���R�I���7�U�H�D�W�L�H�V, (Manchester University Press, 

Manchester, 1984), at page 71.
15 M.E. Villiger, ‘The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage? The 

‘Crucible’ Intended by the International Law Commission’ in E. Cannizzaro (ed.), �7�K�H���/�D�Z���R�I���7�U�H�D�W�L�H�V����
H#:,.+&)"#&F/#..'&G,.0#.)/,.&(Oxford University Press, Oxford, 2011), 105, at page 109.

16 See, for instance, D.S. Jonas and T.N. Saunders, ‘The Object and Purpose of a Treaty: Three Interpretive 
Methods’ (2010) 43(3) �9�D�Q�G�H�U�E�L�O�W���-�R�X�U�Q�D�O���R�I���7�U�D�Q�V�L�W�L�R�Q�D�O���/�D�Z��565.

17�� �)�R�U���D�Q���H�[�D�P�S�O�H���R�I���V�X�F�K���D�Q���R�S�L�Q�L�R�Q�����V�H�H���:�����.�l�O�L�Q���D�Q�G���-�����.�•�Q�]�O�L�����7�K�H���/�D�Z���R�I���,�Q�W�H�U�Q�D�W�L�R�Q�D�O���+�X�P�D�Q���5�L�J�K�W�V��
�3�U�R�W�H�F�W�L�R�Q��(Oxford University Press, Oxford, 2009), at page 38.

18 B. Peters, ‘Aspects of Human Rights Interpretation by the UN Treaty Bodies,’ available at http://ssrn.
com/abstract=2013298.
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�L�Q�� �S�D�U�W���� �W�K�U�R�X�J�K�� �$�U�W�L�F�O�H������ �Z�K�L�F�K�� �>�V�H�W�V�@�� �R�X�W�� �W�K�H�� �&�R�Q�Y�H�Q�W�L�R�Q�¶�V�� �*�H�Q�H�U�D�O�� �3�U�L�Q�F�L�S�O�H�V���¶19 
Article 1 of the CRPD outlines its object and purpose as being to ‘promote, protect 
and ensure the full and equal enjoyment of all human rights and fundamental 
freedoms by all persons with disabilities, and to promote respect for their inherent 
dignity.’20���7�K�H���S�X�U�S�R�V�H���R�I���W�K�H���&�R�Q�Y�H�Q�W�L�R�Q���L�V���D�O�V�R���U�H�À�H�F�W�H�G���L�Q���$�U�W�L�F�O�H�������Z�K�L�F�K���F�R�Q�W�D�L�Q�V��
the general principles of the Convention, two of which are ‘non-discrimination’21 and 
‘equality of opportunity.’22 It is also mirrored in Article 4, which sets out the general 
�R�E�O�L�J�D�W�L�R�Q�V���R�I���W�K�H���&�R�Q�Y�H�Q�W�L�R�Q�����*�H�Q�H�U�D�O���2�E�O�L�J�D�W�L�R�Q�������������R�I���W�K�H���&�5�3�'���S�U�R�Y�L�G�H�V���W�K�D�W��

States Parties undertake to ensure and promote the full realization of all human rights and 
fundamental freedoms for all persons with disabilities without discrimination of any kind 
on the basis of disability.23

The research methodology employed throughout this book (in all aspects of treaty 
interpretation) will take into account the relationship between the principles 
governing conventional treaty law and human rights law and the so-called ‘special 
nature’24 of human rights treaties. Human rights treaties are considered to be 
�G�L�I�I�H�U�H�Q�W�� �I�U�R�P�� �R�U�G�L�Q�D�U�\�� �W�U�H�D�W�L�H�V�� �W�R�� �W�K�H�� �H�[�W�H�Q�W�� �W�K�D�W�� �W�K�H�\�� �D�U�H�� �Q�R�W�� �L�Q�W�H�Q�G�H�G�� �W�R�� �E�H�Q�H�¿�W��
State interests but are designed primarily to impose objective obligations on States, 
with a view to protecting individuals �T�X�D human beings. Human rights treaties 
are living instruments and account must be taken of changing social realities in 
their interpretation. Therefore, the CRPD will be interpreted in a manner which is 
dynamic and which gives effect to the object and purpose of the treaty as a whole. 
This approach to interpretation is particularly appropriate, in light of the fact that 
disability is stated expressly to be an ‘evolving concept’25 in the Preamble of the 
Convention. As conceptualisations of disability change, so too will the interpretation 
of equality and non-discrimination norms in the context of persons with disabilities. 
It is also important to bear in mind that the interpretation of the CRPD should not 
be overly dynamic, in the sense that it should not be based on wishful thinking. 
�0�R�U�H�R�Y�H�U���� �D�Q�\�� �L�Q�W�H�U�S�U�H�W�D�W�L�R�Q�� �R�I�� �W�K�H�� �&�R�Q�Y�H�Q�W�L�R�Q�� �P�X�V�W�� �E�H�� �U�R�R�W�H�G�� �¿�U�P�O�\�� �L�Q�� �W�K�H��

19 J. Allain, Treaty Interpretation and the United Nations Convention on the Rights of Persons with 
Disabilities, page 6, available at www.disabilityaction.org/.../legal-report-2-treaty-inte.. last accessed 
29 August 2014.

20 UN CRPD, Article 1.
21 UN CRPD, Article 3(b).
22 UN CRPD, Article 3(e).
23 UN CRPD, Article 4(1).
24 The International Court of Justice (ICJ), among others, has noted the special character of human rights 

treaties. For example, in its Advisory Opinion on Reservations to the Convention on the Prevention and 
�3�X�Q�L�V�K�P�H�Q�W���R�I���W�K�H���&�U�L�P�H���R�I���*�H�Q�R�F�L�G�H�����W�K�H���,�&�-���V�W�D�W�H�G���D�V���I�R�O�O�R�Z�V�����µ�,�Q���V�X�F�K���D���F�R�Q�Y�H�Q�W�L�R�Q���W�K�H���F�R�Q�W�U�D�F�W�L�Q�J��
States do not have any interests of their own; they merely have, one and all, a common interest, namely, 
the accomplishment of those high purposes which are the raison d’être of the convention. Consequently, 
in a convention of this type one cannot speak of individual advantages or disadvantages to States, 
or of the maintenance of a perfect contractual balance between rights and duties. The high ideals 
which inspired the Convention provide, by virtue of the common will of the parties, the foundation 
and measure of all its provisions.’ [International Court of Justice, Advisory Opinion on Reservations 
�W�R���W�K�H���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���3�U�H�Y�H�Q�W�L�R�Q���D�Q�G���3�X�Q�L�V�K�P�H�Q�W���R�I���W�K�H���&�U�L�P�H���R�I���*�H�Q�R�F�L�G�H�����D�G�R�S�W�H�G���R�Q���0�D�\����������
1951(1951 I.C.J. 15), at page 8].

25 UN CRPD, Preamble para. (e).
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provisions of the treaty itself and the relevant rules of treaty interpretation. One must 
ensure not to carve out unrealistic expectations for States Parties to the Convention, 
especially in the context of developing States under major resource constraints. This 
is particularly so in light of the stringent obligations imposed by the Convention on 
States and the fact that many of these obligations will be realised progressively.

���������������$�S�S�U�R�D�F�K�H�V���W�R���7�U�H�D�W�\���,�Q�W�H�U�S�U�H�W�D�W�L�R�Q���L�Q���W�K�H���9�&�/�7

In the subsections which follow, the main features of the interpretative tools contained 
in the VCLT will be outlined.

3.1.3.1. The Literal (Textual) Interpretative Approach

The literal (textual) interpretative approach requires that objective criteria of 
interpretation are taken into account by the researcher, who must respect the primacy 
of the text. In that regard, words or phrases ‘are to be given their normal, natural, 
and unstrained meaning.’26 However, the ordinary meaning of the CRPD will not 
be determined in the abstract. It will be determined in the context of the treaty as 
a whole and in light of its object and purpose. This leads neatly onto the next two 
interpretative tools contained in the VCLT – the systematic (contextual) approach 
and the teleological (functional approach) to interpretation.

3.1.3.2. The Systematic (Contextual) Approach

The systematic (contextual) approach mandates that the researcher locates the 
interpretation of any phrases within their broader meaning. The Preamble and 
Annexes of the CRPD form part of the contextual interpretative framework. In 
addition, the general principles and general obligations of the CRPD, contained 
in Articles 3 and 4 of the Convention respectively, provide interpretative context. 
These are the core values that should guide interpretation and implementation of the 
Convention as a whole and they will be analysed, where relevant, in order to obtain 
a broader picture of the scope of the particular rights under interpretation. One must 
also ensure to interpret each article of the Convention as a whole, where for instance 
it consists of many sub-sections.

The VCLT also requires account to be taken, where necessary and relevant, of the 
following: (a) Any agreement relating to the treaty which was made between all 
the parties in connection with the conclusion of the treaty27 and; (b) any instrument 
which was made by one or more parties in connection with the conclusion of the 
treaty and accepted by the other parties as an instrument related to the treaty.28 This 

26�� �&�R�P�P�H�Q�W���P�D�G�H���E�\���6�L�U���*�H�U�D�O�G���)�L�W�]�P�D�X�U�L�F�H�����,�Q�W�H�U�Q�D�W�L�R�Q�D�O���/�D�Z���&�R�P�P�L�V�V�L�R�Q���5�D�S�S�R�U�W�H�X�U���R�Q���W�K�H���/�D�Z���R�I��
Treaties, cited by M. Fitzmaurice, ‘The Practical Working of the Law of Treaties’ in M. Evans (ed.) 
6.)#$.')/,.'*&?';  (Oxford University Press, Oxford, 2nd edition, 2006), at page 198.

27 VCLT, Article 31(2)(a).
28 VCLT, Article 31(2)(b).
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would include the Optional Protocol to the CRPD.29 As outlined above, Article 31(3) 
of the VCLT also requires consideration of the following items, in conjunction with 
an analysis of the context of the CRPD: (a) Any subsequent agreement between the 
parties regarding the interpretation of the treaty or the application of its provisions;30 
(b) any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation31 and; (c) any relevant rules of 
international law applicable in the relations between the parties.32 Where the CRPD is 
concerned, subsequent practice may be manifest in the decisions taken by the CRPD 
Committee on individual communications, as well as in the general comments and 
concluding observations of the Committee (if these can be deemed to establish the 
agreement of the parties regarding the Convention’s interpretation). In any event, 
it is important to consider the general comments and concluding observations of 
the CRPD Committee as a subsidiary source of interpretation. It is also important 
to consider the general comments and concluding observations of the other core 
human rights treaty bodies as they relate to equality and non-discrimination norms 
in the respective treaties as a subsidiary means of interpretation for the obligations 
�H�Q�J�H�Q�G�H�U�H�G�� �E�\�� �W�K�H�� �&�5�3�'���� �$�Q�W�K�R�Q�\�� �$�X�V�W�� �F�R�Q�¿�U�P�V�� �W�K�D�W�� �R�Q�H�� �P�D�\�� �O�R�R�N�� �D�W�� �µ�R�W�K�H�U��
treaties on the same subject matter adopted either before or after the one in question 
which use the same or similar terms.’33 In that respect, the synergistic approach will 
be applied throughout this chapter. That approach draws on the suggestion of the 
�2�I�¿�F�H���R�I���W�K�H���8�Q�L�W�H�G���1�D�W�L�R�Q�V���+�L�J�K���&�R�P�P�L�V�V�L�R�Q�H�U���I�R�U���+�X�P�D�Q���5�L�J�K�W�V�����2�+�&�+�5�����W�K�D�W��
all of the international treaties are mutually re-enforcing and that ‘rather than being 
separate, free-standing treaties, the treaties complement each other, with a number 
of principles binding them together.’34

While the comments and observations of the core human rights treaty bodies will be 
an important secondary source of guidance, it is important to guard against placing 
too much reliance on them. The treaty bodies have sometimes been accused of overly 

29 For the purposes of interpreting the equality and non-discrimination norms in the Convention, 
the Optional Protocol has not revealed any useful material and therefore will not be elaborated on 
throughout this chapter.

30 VCLT, Article 31(3)(a).
31 VCLT, Article 31(3)(b).
32 VCLT, Article 31(3)(c).
33 A. Aust, �0�R�G�H�U�Q���7�U�H�D�W�\���/�D�Z���D�Q�G���3�U�D�F�W�L�F�H (Cambridge University Press, Cambridge, 2nd edition, 2007), 

at page 248.
34�� �2�I�¿�F�H���R�I���W�K�H���+�L�J�K���&�R�P�P�L�V�V�L�R�Q�H�U���I�R�U���+�X�P�D�Q���5�L�J�K�W�V�����7�K�H���8�Q�L�W�H�G���1�D�W�L�R�Q�V���+�X�P�D�Q���5�L�J�K�W�V���7�U�H�D�W�\���6�\�V�W�H�P����

�$�Q���,�Q�W�U�R�G�X�F�W�L�R�Q���W�R���W�K�H���&�R�U�H���+�X�P�D�Q���5�L�J�K�W�V���7�U�H�D�W�L�H�V���D�Q�G���W�K�H���7�U�H�D�W�\���%�R�G�L�H�V�� at page 20, available at www.
ohchr.org/Documents/Publications/FactSheet30en.pdf last accessed 13 August 2014. Indeed, certain 
�R�E�V�H�U�Y�D�W�L�R�Q�V�����V�X�F�K���D�V���*�H�Q�H�U�D�O���&�R�P�P�H�Q�W�������R�I���W�K�H���8�1�&�(�6�&�5�����V�K�H�G���V�R�P�H���O�L�J�K�W���R�Q���W�K�H���P�D�Q�Q�H�U���L�Q���Z�K�L�F�K��
the equality norm in other international treaties has been interpreted in the context of persons with 
�G�L�V�D�E�L�O�L�W�L�H�V�����$�V���-�H�D�Q���$�O�O�D�L�Q���S�R�L�Q�W�V���R�X�W�����µ�W�K�D�W���*�H�Q�H�U�D�O���&�R�P�P�H�Q�W�����W�K�R�X�J�K���L�W���S�U�H�G�D�W�H�V���W�K�H���&�5�3�'���E�\���P�R�U�H��
�W�K�D�Q���D���G�H�F�D�G�H�����S�U�R�Y�L�G�H�V���V�R�P�H���G�H�W�D�L�O���D�V���W�R���W�K�H���R�E�O�L�J�D�W�L�R�Q�V���À�R�Z�L�Q�J���I�U�R�P���V�S�H�F�L�¿�F���U�L�J�K�W�V���H�V�W�D�E�O�L�V�K�H�G���E�\��
the Covenant Economic, Social and Cultural Rights which are, in turn, reproduced in the Convention 
on the Rights of Persons with Disabilities.’ [J. Allain, Treaty Interpretation and the United Nations 
Convention on the Rights of Persons with Disabilities, page 13, available at www.disabilityaction.
org/.../legal-report-2-treaty-inte.. last accessed 29 August 2014].
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expanding the obligations of States and of demonstrating ‘a lack of coherence’35 
and ‘analytical rigor’36 in interpreting human rights. Furthermore, it is noteworthy 
that the general comments and concluding observations of the treaty bodies are not 
legally binding 7#$&1#. Nonetheless, they carry considerable authoritative weight.

3.1.3.3. The Teleological (Functional) Approach

According to the teleological (functional) approach to interpretation, the object 
and purpose of a treaty must be taken into account. As stated above, the object and 
purpose of the treaty plays a major role in interpretation in the context of human 
rights treaties. The European Court of Human Rights (ECtHR) has stated that the 
preferred approach to interpretation is one which is ‘most appropriate in order to 
realise the aim and achieve the objective of the treaty, not that which would restrict 
to the greatest possible degree the obligations undertaken by parties.’37 Applying the 
�W�H�O�H�R�O�R�J�L�F�D�O���D�S�S�U�R�D�F�K���L�Q���W�K�H���V�S�H�F�L�¿�F���F�R�Q�W�H�[�W���R�I���D���K�X�P�D�Q���U�L�J�K�W�V���W�U�H�D�W�\���Z�L�O�O���U�H�T�X�L�U�H���W�K�D�W��
�F�H�U�W�D�L�Q���D�G�G�L�W�L�R�Q�D�O���I�D�F�W�R�U�V���D�U�H���W�D�N�H�Q���L�Q�W�R���D�F�F�R�X�Q�W���W�R���U�H�À�H�F�W���W�K�H���K�X�P�D�Q�L�W�D�U�L�D�Q���F�R�Q�W�H�Q�W��
of the Convention. Article 31 VCLT requires interpretation of a human rights treaty 
in good faith. This, in turn, requires the interpreter to translate the provisions of 
treaties in an effective and practical manner for individuals as rights-holders under 
international law.38 This is called the principle of effectiveness.39 It implies that a 
human rights treaty ‘should be interpreted in order to ensure maximum effectiveness 
in achieving the object and purpose of the treaty.’40 In accordance with the evolutive 
nature of human rights treaties, interpretation must also take account of changes and 
developments in law and society and the general context in which the treaty applies 
�W�R���U�H�À�H�F�W���W�K�H���I�D�F�W���W�K�D�W���L�Q�W�H�U�Q�D�W�L�R�Q�D�O���O�D�Z���L�V���H�Y�R�O�Y�L�Q�J���F�R�Q�V�W�D�Q�W�O�\��

3.1.3.4. The Historical Interpretative Approach

Article 32 of the VCLT permits recourse to the&)$'0'-L 7$M7'$'),/$#1&(the permanent 
records of the drafting history and the circumstances of conclusion) of Article 5 of 
the CRPD and related articles. The documents which are relevant to the negotiation 

35�� �2�Q���W�K�L�V���S�R�L�Q�W���V�H�H�����I�R�U���H�[�D�P�S�O�H�����W�K�H���D�U�J�X�P�H�Q�W�V���R�I���.�����0�L�F�K�H�O�����µ�7�U�H�D�W�\���%�R�G�L�H�V���D�Q�G���W�K�H���,�Q�W�H�U�S�U�H�W�D�W�L�R�Q���R�I��
Human Rights’ 42 �9�D�Q�G�H�U�E�L�O�W���-�R�X�U�Q�D�O���R�I���7�U�D�Q�V�L�W�L�R�Q�D�O���/�D�Z 905, at page 906.

36 Ibid.
37 ECtHR, !#2",((&0<&A#$2'.: , application no. 2122/64 (1968) 1 EHRR 55, at page 75.
38 Lixinski observes that: ‘It has been asserted that the tendency of international law towards literal 

inter pretation aimed at a precise delineation of states’ obligations is not applicable in the human rights 
context. Instead, the interpretation of human rights instruments has the primary aim of promoting the 
effective application (#((#)&-)/*#) of the instrument.’ [L. Lixinski, ‘Treaty Interpretation by the Inter-
American Court of Human Rights: Expansionism at the Service of the Unity of International Law’ 
(2010) 21(3) �(�X�U�R�S�H�D�Q���-�R�X�U�Q�D�O���R�I���,�Q�W�H�U�Q�D�W�L�R�Q�D�O���/�D�Z 585, 589, citing C. Trindade, ‘International Law 
�I�R�U�� �+�X�P�D�Q�N�L�Q�G���� �7�R�Z�D�U�G�V�� �D�� �1�H�Z�� �-�X�V�� �*�H�Q�W�L�X�P�� ���,�,���� �±�� �*�H�Q�H�U�D�O�� �&�R�X�U�V�H�� �R�Q�� �3�X�E�O�L�F�� �,�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �/�D�Z�¶��
(2006) 317 G,**#8)#+&G,-$1#1&,(&)"#&J'3-#&@8'+#2:&,(&6.)#$.')/,.'*&?';&1, at page 60].

39 See generally, B. Cali, ‘Specialised Rules of Treaty Interpretation: Human Rights’ in D.B. Hollis (ed.), 
�7�K�H���2�[�I�R�U�G���*�X�L�G�H���W�R���7�U�H�D�W�L�H�V��(Oxford University Press, Oxford, 2012), at page 538; See also ECtHR, 
�7�\�O�H�U���Y�����W�K�H���8�Q�L�W�H�G���.�L�Q�J�G�R�P, application no. 5856/72, (1978) 2 EHRR 1, at paras. 15–16.

40 M. Dixon, �7�H�[�W�E�R�R�N���R�Q���,�Q�W�H�U�Q�D�W�L�R�Q�D�O���/�D�Z (Oxford University Press, Oxford, 7th edition, 2013), at 
page 74.
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process and which will be perused in this book as part of the interpretative process 
include the daily summaries and minutes of the drafting sessions, preliminary drafts 
of the CRPD, correspondence and public statements of the negotiators, as well 
�D�V�� �U�H�S�R�U�W�V�� �R�I�� �W�K�H�� �$�G���+�R�F�� �&�R�P�P�L�W�W�H�H�� �R�I�� �W�K�H�� �:�R�U�N�L�Q�J�� �*�U�R�X�S�� �H�Q�O�L�V�W�H�G�� �W�R�� �G�U�D�I�W�� �W�K�H��
Convention.

Unlike the prescriptive rule contained in Article 31 of the VCLT, Article 32 enshrines 
a supplementary means of interpretation. Notwithstanding this, the drafting history 
of the CRPD plays an important role in its interpretation, in light of the fact that 
the Convention has been adopted so recently. As such, there is not yet a catalogue 
of subsequent practice to rely on. Therefore, in my interpretation of the CRPD’s 
equality and non-discrimination norms, the drafting history of the Convention will 
�R�I�W�H�Q���E�H���U�H�I�H�U�U�H�G���W�R���L�Q���W�K�H���¿�U�V�W���L�Q�V�W�D�Q�F�H���D�V���L�W���S�U�R�Y�L�G�H�V���Y�L�W�D�O���E�D�F�N�J�U�R�X�Q�G���L�Q�I�R�U�P�D�W�L�R�Q��
to the CRPD’s provisions. Having said that, the drafting history will not be resorted 
to as an ‘alternative autonomous’41 source on the interpretation of the CRPD’s 
equality provisions. In accordance with Article 32 of the VCLT, the drafting history 
�Z�L�O�O�� �R�Q�O�\�� �E�H�� �X�V�H�G�� �L�Q�� �R�U�G�H�U�� �W�R�� �F�R�Q�¿�U�P�� �W�K�H�� �P�H�D�Q�L�Q�J�� �U�H�V�X�O�W�L�Q�J�� �I�U�R�P�� �W�K�H�� �D�S�S�O�L�F�D�W�L�R�Q��
of Article 31, or to determine the meaning when the interpretation according to 
Article 31 ‘leaves the meaning ambiguous or obscure’42 or ‘leads to a result which 
is manifestly absurd or unreasonable.’43 In considering the travaux préparatoires of 
the CRPD it is necessary to be conscious at all times of the warning issued by the 
International Law Commission (ILC) when it asserted that ‘it is beyond question 
that the records of treaty negotiations are in many cases incomplete or misleading 
so that considerable discretion has to be exercised in determining their value as an 
element of interpretation.’44 Preparatory work serves merely to provide evidence of 
the intentions of parties to a treaty, evidence which is to be considered in the context 
of the text itself and the object and purpose of the treaty as a whole.45

B6;6+ C%49'2')84=+.)02%'84=+S$23)9)=)/:

At various junctures throughout this book, and to complement the normative analysis 
which will be engaged in, the classic form of legal scholarship will be employed 
– namely, a traditional legal doctrinal approach.46 The doctrinal approach involves 
a researcher examining the content of a legal opinion ‘to evaluate whether it was 

41 T. O’Elias, �7�K�H���0�R�G�H�U�Q���/�D�Z���R�I���7�U�H�D�W�L�H�V (Sijthoff Publishing Company B.V., Leiden, 1974), at page 80.
42 VCLT, Article 32(a).
43 VCLT, Article 32(b).
44 Yearbook of the International Law Commission (1996), Volume II, Page 220, para. 10.
45 The )$'0'-L&7$M7'$'),/$#1 of a given instrument are merely ‘evidence to be weighed against any other 

relevant evidence of the intentions of the parties, and their cogency depends on the extent to which they 
furnish proof of the 8,22,.  understanding of the parties as to the meaning attached to the terms of 
the treaty. Statements of individual parties during the negotiations are therefore of small value in the 
absence of evidence that they were assented to by the other parties ‘[D. Hollis, �7�K�H���2�[�I�R�U�G���*�X�L�G�H���W�R��
�7�U�H�D�W�L�H�V, (Oxford University Press, Oxford, 2012), 488, citing R. Waldock, Third Report (No. 4) 58 (21) 
(emphasis in original, footnotes omitted)].

46 For a review of this form of scholarship generally, see M.H. Redish, ‘The Federal Courts, Judicial 
Restraint, and the Importance of Analyzing Legal Doctrine’ (1985) 85 �&�R�O�X�P�E�L�D���/�D�Z���5�H�Y�L�H�Z 1378. 
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effectively reasoned or to explore its implications for future cases.’47 Doctrinal 
analysis, as traditionally understood, is generally descriptive, evaluative and critical. 
�)�R�U���W�K�H���S�X�U�S�R�V�H���R�I���W�K�L�V���E�R�R�N�����D���W�U�D�G�L�W�L�R�Q�D�O���O�H�J�D�O���P�H�W�K�R�G�R�O�R�J�\���F�D�Q���E�H���G�H�¿�Q�H�G���D�V���R�Q�H��
which selects the most relevant legal sources in order to analyse systematically 
legislative provisions, travaux préparatoires, case law and academic sources in order 
to clarify the current state of the law, facilitating presentation of that material in a 
coherent and structured manner. This methodology will be applied, for instance, 
to the consideration of various theoretical models of disability and equality. The 
analysis of such theoretical models will be based primarily on academic literature 
�Z�U�L�W�W�H�Q�� �E�\�� �O�H�J�D�O�� �V�F�K�R�O�D�U�V�� �L�Q�� �W�K�H�� �¿�H�O�G���� �7�U�D�G�L�W�L�R�Q�D�O�� �O�H�J�D�O�� �P�H�W�K�R�G�R�O�R�J�\�� �Z�L�O�O�� �D�O�V�R�� �E�H��
applied to the analysis of the protection of disability rights in key documents which 
preceded the adoption of the CRPD. In that connection, primary sources will be 
examined, such as the core human rights treaties and soft-law instruments pertaining 
to disability rights, together with a small selection of international case-law. With 
regard to secondary sources, relevant statements of UN bodies and those involved in 
the negotiations of the CRPD will be analysed. Academic literature which examines 
the various UN instruments will also be considered. A further interpretative aid that 
will be used throughout this book is secondary academic sources on the equality 
and non-discrimination norms in the CRPD, together with secondary sources on 
equality norms in other international human rights treaties. Traditional doctrinal 
methodology will also be applied in the study of the case law and the legal reasoning 
of the ECtHR and the views of the ECSR, as well as the disability policy of the 
Council of Europe.

B6B6+ ,)1#4%42'&$+S$23)9)=)/:

�7�K�H���¿�Q�D�O���U�H�V�H�D�U�F�K���P�H�W�K�R�G�R�O�R�J�\���W�K�D�W���Z�L�O�O���E�H���H�P�S�O�R�\�H�G���L�Q���W�K�L�V���E�R�R�N���L�V���D���F�R�P�S�D�U�D�W�L�Y�H��
�D�Q�D�O�\�W�L�F�D�O���D�S�S�U�R�D�F�K�����&�R�P�S�D�U�D�W�L�Y�H���P�H�W�K�R�G�R�O�R�J�\���F�D�Q���E�H���G�H�¿�Q�H�G���J�H�Q�H�U�D�O�O�\���µ�D�V���W�K�H���D�F�W��
of comparing the law of one country to that of another.’ However, ‘the comparison 
can be broader: more than two laws, more than law, more than written words.’48 
Comparative methodology can also extend beyond the national sphere and can 
consist of a comparison of the judgments of one legal system with those of another 
system (such as regional systems of law), in order to gain a deeper understanding 
of how legal organs arrive at legal judgments. Comparative methodology emerged 
as a discipline by which one could gain an understanding of foreign legal systems 
and cultures. Comparative law has also sometimes entailed ‘a search for universal 
�S�U�L�Q�F�L�S�O�H�V�� �R�I�� �O�D�Z�� �W�K�D�W�� �W�U�D�Q�V�F�H�Q�G�� �F�X�O�W�X�U�H���� �S�U�L�P�D�U�L�O�\�� �L�Q�� �W�K�H�� �¿�H�O�G�� �R�I�� �S�U�L�Y�D�W�H�� �O�D�Z���� �E�X�W��
with elements transforming public law as well.’49 The key act of comparison has 
been deemed to involve ‘looking at one mass of legal data in relation to another 
and then assessing how the two lumps of legal data are similar and how they are 

47 E.H. Tiller and F.B. Cross, ‘What is Legal Doctrine’ (2006) 100(1) �1�R�U�W�K�Z�H�V�W�H�U�Q���8�Q�L�Y�H�U�V�L�W�\���/�D�Z��
�5�H�Y�L�H�Z��517, at page 518.

48 E.J. Eberle, ‘The methodology of comparative law’ (2011) 16(1) �5�R�J�H�U���:�L�O�O�L�D�P�V���8�Q�L�Y�H�U�V�L�W�\���O�D�Z���U�H�Y�L�H�Z 
51, at page 52.

49 Ibid, at page 53/54.
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different.’50 Edward Eberle contends that ‘it is not enough simply to compare words 
on the page. Law sits within a culture.’ Thus, one must look at ‘the substructural 
�I�R�U�F�H�V���W�K�D�W���L�Q�À�X�H�Q�F�H���W�K�H���O�D�Z���¶51 Comparative law assists in discerning commonalities 
and key differences between legal systems and helps us to understand the cultural 
and other factors that inform the process of law-making and decision-making in 
�R�W�K�H�U���F�R�X�Q�W�U�L�H�V�����*�H�R�U�J�H���6�D�P�X�H�O���U�L�J�K�W�O�\���D�V�V�H�U�W�V���W�K�D�W��

Without comparing legal systems, we would have no idea of the conceptual differences 
between systems. […] Systematic comparison involves the structure and organization of a 
particular legal area. At the conceptual level, the difference in legal concepts, institutions 
and solutions is studied.52

Comparative international law, in the broad sense, entails comparing how different 
institutions interpret similar international human rights norms. In this book, the 
�F�R�P�S�D�U�D�W�L�Y�H�� �D�S�S�U�R�D�F�K�� �Z�L�O�O�� �E�H�� �H�P�S�O�R�\�H�G�� �D�W�� �W�K�U�H�H�� �M�X�Q�F�W�X�U�H�V���� �,�Q�� �W�K�H�� �¿�U�V�W�� �L�Q�V�W�D�Q�F�H����
comparative research will be engaged in when analysing the evolution of the equality 
norm at the international level. This will enable the reader to gain an understanding 
of how the equality norm has progressed at the level of international human rights 
law throughout the last few decades, culminating with the adoption of the CRPD. It 
will also facilitate answering one of the research questions for the book as a whole, 
�Q�D�P�H�O�\�� �K�R�Z�� �W�K�H�� �Q�R�U�P�V�� �F�R�Q�W�D�L�Q�H�G�� �L�Q�� �W�K�H�� �&�5�3�'�� �¿�W�� �F�R�P�S�D�U�D�W�L�Y�H�O�\�� �Z�L�W�K�L�Q�� �Y�D�U�L�R�X�V��
models of disability and theoretical conceptions of equality. In the second instance, 
comparative methodology will be used when outlining the various frameworks 
existing at the national and international levels for a review of measures adopted by 
States in realising progressively human rights. This will allow a determination of 
whether lessons can be drawn from the various approaches adopted at the national 
and international levels to aid in a review of measures adopted by States Parties 
under the CRPD. In the third instance, comparative methodology will be employed 
in the case study of the Council of Europe mechanisms, when comparing the norms 
contained in the CRPD to the legal and policy outcomes of the Council mechanisms.

>9/ - ,27",72(

This book is divided into nine chapters as follows:

The present chapter contains a brief introduction to the research project for this book 
as a whole.

In chapter two of this book the development of various theoretical models of disability 
and equality will be traced. The background leading up to the adoption of the CRPD 

50 Ibid.
51 Ibid.
52�� �*�����6�D�P�X�H�O���� �µ�&�R�P�S�D�U�D�W�L�Y�H�� �/�D�Z�� �D�Q�G�� �-�X�U�L�V�S�U�X�G�H�Q�F�H�¶�� �������������� ������������6.)#$.')/,.'*&'.+&G,27'$')/0#&?';&

N-'$)#$*: 817, 825, citing L. Rayar, ‘Translating Legal Texts: A Methodology’ (Conference Paper, 
Euro-forum, April 1993). 
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will also be laid out, including the principal disability-related developments that 
have occurred within the human rights division of the United Nations (UN) system 
in the last few decades. Chapter two will also consist of an analysis of the relevance 
of the core international and regional human rights treaties to disability rights. The 
overall aim of chapter two of this book will be to highlight the gaps which existed 
at the level of international human rights law before the adoption of the CRPD. It 
will also set the scene for the interpretation and critical analysis of the equality and 
non-discrimination norms in the CRPD that will follow in chapter three of this book.

Chapter three of this book will contain a legal interpretation of the CRPD’s equality 
and non-discrimination provisions, according to the rules of treaty interpretation 
contained in the VCLT. Chapter three aims to provide a framework within which to 
determine the substantive value that the CRPD’s equality and non-discrimination 
paradigm can add to increasing the participation and inclusion of persons with 
disabilities in society. At the end of chapter three a theoretical and comparative 
interpretation will be engaged in. This will consist of highlighting the areas in which 
the CRPD’s provisions differ from the existing corpus of international human rights 
law from an equality perspective.

In chapter four of this book the component elements of, and the intricacies inherent in, 
the duty to accommodate persons with disabilities under the CRPD will be explored. 
�6�S�H�F�L�¿�F�D�O�O�\�����F�K�D�S�W�H�U���I�R�X�U���Z�L�O�O���U�H�À�H�F�W���R�Q���W�K�H���R�X�W�H�U���O�L�P�L�W�V���R�I���W�K�H���G�X�W�\���W�R���D�F�F�R�P�P�R�G�D�W�H��
and the balancing of needs and interests foreseen under the duty (namely, the fact 
that the covered party is obliged to accommodate the needs of a disabled individual, 
subject to the proviso that it must not constitute a disproportionate or undue burden on 
�W�K�H���H�Q�W�L�W�\���F�R�Q�F�H�U�Q�H�G�������2�Q�H���D�L�P���R�I���W�K�D�W���U�H�À�H�F�W�L�R�Q���Z�L�O�O���E�H���W�R���G�H�W�H�U�P�L�Q�H���Z�K�H�W�K�H�U���O�H�V�V�R�Q�V��
can be drawn from such a balancing of needs and interests, which can facilitate a 
greater understanding of how other provisions of the CRPD can be implemented, 
�V�S�H�F�L�¿�F�D�O�O�\���W�K�R�V�H���U�L�J�K�W�V���D�Q�G���R�E�O�L�J�D�W�L�R�Q�V���V�X�E�M�H�F�W���W�R���S�U�R�J�U�H�V�V�L�Y�H���U�H�D�O�L�V�D�W�L�R�Q�����Z�K�L�F�K���D�O�V�R��
contain an implicit balancing of needs and interests).

�,�Q���F�K�D�S�W�H�U���¿�Y�H���R�I���W�K�L�V���E�R�R�N���W�K�H���R�X�W�H�U���O�L�P�L�W�V���R�I���W�K�H���F�R�Q�F�H�S�W���R�I���S�U�R�J�U�H�V�V�L�Y�H���U�H�D�O�L�V�D�W�L�R�Q��
�R�I�� �V�R�F�L�R���H�F�R�Q�R�P�L�F�� �U�L�J�K�W�V�� �Z�L�O�O�� �E�H�� �H�[�D�P�L�Q�H�G���� �&�K�D�S�W�H�U�� �¿�Y�H�� �Z�L�O�O�� �D�O�V�R�� �F�R�Q�V�L�V�W�� �R�I��
comparative analysis, highlighting various criteria for reviewing measures taken 
by States to realise progressively human rights. A focus will be maintained on the 
criteria inherent in the reasonableness review framework adopted by the South 
African Constitutional Court and the criteria envisaged for assessing measures 
adopted under the International Covenant on Economic Social and Cultural Rights 
���,�&�(�6�&�5������ �7�K�H���R�Y�H�U�D�O�O���R�E�M�H�F�W�L�Y�H���R�I���F�K�D�S�W�H�U���¿�Y�H���Z�L�O�O���E�H���W�R���G�H�Y�L�V�H���D���I�U�D�P�H�Z�R�U�N���I�R�U��
review of measures adopted by States to realise progressively the socio-economic 
rights contained in the CRPD. In doing so, the aforementioned criteria will be drawn 
�R�Q���D�Q�G���W�D�L�O�R�U�H�G���W�R���W�K�H���Y�D�O�X�H�V���D�Q�G���S�X�U�S�R�V�H�V���X�Q�G�H�U�O�\�L�Q�J���W�K�H���&�5�3�'�����,�Q���R�U�G�H�U���W�R���U�H�À�H�F�W��
�W�K�H�� �V�S�L�U�L�W�� �D�Q�G�� �W�H�Q�R�U�� �R�I�� �W�K�H�� �&�5�3�'���� �W�K�H�� �U�H�V�H�D�U�F�K�� �F�R�Q�G�X�F�W�H�G�� �I�R�U�� �F�K�D�S�W�H�U�� �¿�Y�H�� �R�I�� �W�K�L�V��
book will also draw on elements of the balancing of interests inherent in the duty to 
accommodate.
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�&�K�D�S�W�H�U�V���V�L�[���D�Q�G���V�H�Y�H�Q���R�I���W�K�L�V���E�R�R�N���Z�L�O�O���F�R�Q�W�D�L�Q���D���U�H�À�H�F�W�L�R�Q���R�Q���F�H�U�W�D�L�Q���U�L�J�K�W�V���D�Q�G��
obligations in the Convention which are subject to progressive realisation. In chapter 
six, the normative content of the accessibility obligation (contained in Article 9 of 
�W�K�H���&�5�3�'�����Z�L�O�O���E�H���F�O�D�U�L�¿�H�G�����,�Q���D�G�G�L�W�L�R�Q�����W�K�H���O�L�Q�N���E�H�W�Z�H�H�Q���W�K�H���D�F�F�H�V�V�L�E�L�O�L�W�\���R�E�O�L�J�D�W�L�R�Q��
and the equality and non-discrimination norms in the Convention will be outlined. 
�6�S�H�F�L�¿�F�D�O�O�\�����W�K�H���L�Q�W�H�U�U�H�O�D�W�L�R�Q�V�K�L�S���E�H�W�Z�H�H�Q���D�F�F�H�V�V�L�E�L�O�L�W�\���D�Q�G���W�K�H���G�X�W�\���W�R���D�F�F�R�P�P�R�G�D�W�H��
will be explored, as well as the key differences between the two types of measures. In 
�D�G�G�L�W�L�R�Q�����W�K�H���Y�D�U�L�R�X�V���F�U�L�W�H�U�L�D���R�X�W�O�L�Q�H�G���L�Q���F�K�D�S�W�H�U���¿�Y�H���D�V���E�H�L�Q�J���S�H�U�W�L�Q�H�Q�W���W�R���W�K�H���&�5�3�'��
Committee’s assessment of measures taken by States in the progressive realisation 
of disability rights will be drawn on. Those criteria will be applied to Article 9 of 
the Convention. In chapter seven of this book, the right to education (as contained 
in Article 24 of the CRPD) will be examined. That chapter will tie in with chapters 
�¿�Y�H���D�Q�G���V�L�[���R�I���W�K�L�V���E�R�R�N���L�Q���W�H�U�P�V���R�I���L�W�V���I�R�F�X�V���R�Q���W�K�H���S�U�R�J�U�H�V�V�L�Y�H���U�H�D�O�L�V�D�W�L�R�Q���R�I���&�5�3�'��
rights and also in exploring the manner in which the Convention’s equality and non-
discrimination norms can infuse the right to education for persons with disabilities 
with added value. A central aim of chapter seven will be to determine the normative 
content of the right to education and to draw on the various review criteria (outlined 
�L�Q���F�K�D�S�W�H�U���¿�Y�H�����W�R���I�D�F�L�O�L�W�D�W�H���D�V�V�H�V�V�P�H�Q�W���R�I���P�H�D�V�X�U�H�V���D�G�R�S�W�H�G���E�\���6�W�D�W�H�V���3�D�U�W�L�H�V���W�R���W�K�H��
�&�5�3�'���L�Q���I�X�O�¿�O�O�L�Q�J���W�K�H���U�L�J�K�W���W�R���H�G�X�F�D�W�L�R�Q��

Chapter eight of this book will consist of a case study on the Council of Europe. The 
main part of that case study will examine the impact which the CRPD is having, and 
can potentially have, on the case law of the ECtHR related to disability equality. The 
general disability policy of the Council of Europe will also be considered, as well as 
the views of the ECSR and the provisions of the Revised European Social Charter.

Finally, chapter nine of this book will contain concluding remarks and a summary 
�R�I���W�K�H���S�U�L�Q�F�L�S�D�O���¿�Q�G�L�Q�J�V���D�Q�G���U�H�F�R�P�P�H�Q�G�D�W�L�R�Q�V���H�P�H�U�J�L�Q�J���I�U�R�P���W�K�L�V���E�R�R�N���D�V���D���Z�K�R�O�H��

?9/ ( @.-,.$* /2 (-( ! 2"4 /* ! 5-

�7�K�L�V���E�R�R�N���V�H�H�N�V���W�R���¿�O�O���W�K�H���N�Q�R�Z�O�H�G�J�H���J�D�S�V���Z�K�L�F�K���H�[�L�V�W���Z�L�W�K���U�H�J�D�U�G���W�R���W�K�H���S�U�H�F�L�V�H���O�H�J�D�O��
interpretation of the equality and non-discrimination norms in the CRPD. While 
many scholars have written eloquently on the duty to accommodate and miscellaneous 
aspects of the equality and non-discrimination provisions in the Convention, to date 
there has been no comprehensive interpretation and critical analysis of all aspects of 
the CRPD’s equality paradigm according to the VCLT methodology. The research 
conducted for this book aims to bridge that gap by providing an interpretation of the 
substantive framework of equality within which the provisions of the Convention 
will operate. It is only within such a comprehensive framework that the precise 
nature of the legal obligations of States Parties to the Convention can be determined.

In addition, there is certainly room to contribute to the debate on the progressive 
implementation of disability rights, taking into account equality considerations in 
particular. Accordingly, attention will be focused in the second half of this book 
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on a potential framework for review of measures taken by States in the progressive 
�U�H�D�O�L�V�D�W�L�R�Q�� �R�I�� �U�L�J�K�W�V�� �F�R�Q�W�D�L�Q�H�G�� �L�Q�� �W�K�H�� �&�5�3�'���� �:�K�L�O�H�� �V�R�P�H�� �D�X�W�K�R�U�V�� �K�D�Y�H�� ���E�U�L�H�À�\����
linked existing frameworks of reasonableness review to the standard of review to be 
adopted by the CRPD Committee,53 that link has not been expanded on to any great 
extent to date.

Finally, the case study that will be carried out on the Council of Europe will seek 
�W�R�� �¿�O�O�� �W�K�H�� �U�H�V�H�D�U�F�K�� �J�D�S�V�� �L�Q�� �W�K�D�W�� �D�U�H�D�� �E�\�� �G�H�W�H�U�P�L�Q�L�Q�J�� �W�K�H�� �L�Q�À�X�H�Q�F�H���� �D�Q�G�� �S�R�W�H�Q�W�L�D�O��
�L�Q�À�X�H�Q�F�H�����R�I���W�K�H���&�5�3�'���R�Q���W�K�H���O�H�J�D�O���D�Q�G���S�R�O�L�F�\���P�H�F�K�D�Q�L�V�P�V���L�Q���W�K�H���&�R�X�Q�F�L�O��

A9/ 2 (-( ! 2"4 /' .+., ! ,.%$-

�,�W�� �P�X�V�W�� �E�H�� �D�F�N�Q�R�Z�O�H�G�J�H�G�� �W�K�D�W���� �Z�L�W�K�L�Q�� �W�K�H�� �F�R�Q�¿�Q�H�V�� �R�I�� �W�K�L�V�� �E�R�R�N���� �W�K�H�U�H�� �D�U�H�� �F�H�U�W�D�L�Q��
research limitations. In particular, the prohibition on disability discrimination 
at the EU level will not be examined, mainly because that area has been covered 
extensively by leading scholars54���D�Q�G���,���G�R���Q�R�W���I�H�H�O���W�K�D�W���,���F�D�Q���F�R�Q�W�U�L�E�X�W�H���V�L�J�Q�L�¿�F�D�Q�W�O�\��
to the existing scholarship in that area at present. Instead, attention will be focused 
on the areas in which there are gaps in disability equality scholarship as outlined 
above.

Due to time constraints it has been impossible to carry out country studies on national 
jurisdictions detailing the approach to equality taken in domestic jurisdictions and 
the improvements which the CRPD has already had, or is likely to have in the future, 
on various aspects of national laws relating to disability equality. Instead, the case 
study carried out for this book focuses on the Council of Europe. It is envisaged that 
�D�Q�\���L�Q�À�X�H�Q�F�H���Z�K�L�F�K���W�K�H���&�5�3�'���P�L�J�K�W���K�D�Y�H���L�Q���F�K�D�Q�J�L�Q�J���W�K�H���G�L�U�H�F�W�L�R�Q���R�I���G�L�V�D�E�L�O�L�W�\���O�D�Z��
and policy in the Council of Europe may trickle down slowly into national legislation 
and policy.

It is also important to point out that, in this book, it is not proposed to provide a 
framework for actually measuring the increase, or potential increase, in participation 
and inclusion of persons with disabilities in society on foot of the entry into force of 
the CRPD. Such a task is outside the ambit of the research agenda for this particular 
project. Instead, the concepts of participation and inclusion will be used as key 

53 See, for instance, B. Porter, ‘The Reasonableness of Article 8(4) – Adjudicating Claims from the 
Margins’ (2009) 27(1) �1�R�U�G�L�V�N���7�L�G�V�V�N�U�L�I�W���I�R�U���0�H�Q�Q�H�V�N�H�U�H�W�W�L�J�K�H�W�H�U 39–53, at page 52. 

54�� �6�H�H���W�K�H���O�H�Q�J�W�K�\���Z�U�L�W�L�Q�J�V���L�Q���W�K�L�V���D�U�H�D���E�\���V�X�F�K���V�F�K�R�O�D�U�V���D�V���/�L�V�D���:�D�G�G�L�Q�J�W�R�Q�����*�H�U�D�U�G���4�X�L�Q�Q���D�Q�G���$�Q�Q�D��
Lawson, to name but a few [See, for instance, L. Waddington, ‘When it is Reasonable for Europeans to 
Be Confused: Understanding When a Disability Accommodation is “Reasonable” from a Comparative 
Perspective’ (2008) 29(3) �&�R�P�S�D�U�D�W�L�Y�H���/�D�E�R�U���/�D�Z���	 ���3�R�O�L�F�\���-�R�X�U�Q�D�O 317; See also A. Lawson, ‘The 
EU Rights Based Approach to Disability: Strategies for Shaping an Inclusive Society,’ (2005) 6(4) 
�,�Q�W�H�U�Q�D�W�L�R�Q�D�O���-�R�X�U�Q�D�O���R�I���'�L�V�F�U�L�P�L�Q�D�W�L�R�Q���D�Q�G���W�K�H���/�D�Z�������������,�Q���D�G�G�L�W�L�R�Q�����V�H�H���*�����4�X�L�Q�Q�����µ�7�K�H���(�X�U�R�S�H�D�Q��
�6�R�F�L�D�O���&�K�D�U�W�H�U���D�Q�G���(�8���$�Q�W�L���G�L�V�F�U�L�P�L�Q�D�W�L�R�Q���/�D�Z���L�Q���W�K�H���)�L�H�O�G���R�I�� �'�L�V�D�E�L�O�L�W�\���� �7�Z�R���*�U�D�Y�L�W�D�W�L�R�Q�D�O���)�L�H�O�G�V��
�Z�L�W�K���2�Q�H���&�R�P�P�R�Q���3�X�U�S�R�V�H�¶���L�Q���*�����G�H���%�~�U�F�D�����%�����G�H���:�L�W�W�H�����D�Q�G���/�����2�J�H�U�W�V�F�K�Q�L�J�����H�G�V�������6�R�F�L�D�O���5�L�J�K�W�V���L�Q��
E-$,7#&(Oxford University Press, Oxford, 2005)].
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threads running through the project as a whole, on account of their link to the 
overarching themes of equality and non-discrimination for persons with disabilities.

Finally, it must be noted that the cut-off date for this research was January 2015. 
Therefore, this book does not detail any subsequent developments in the disability 
�H�T�X�D�O�L�W�\���¿�H�O�G���D�I�W�H�U���W�K�D�W���G�D�W�H��

B9/ " %$"'7-.%$

Disabled people have been marginalised and disadvantaged for too long now and 
deserve to be treated as equals. In the overall context of the struggle for equal rights 
for persons with disabilities, it is apt to remember the words of former United States 
�$�W�W�R�U�Q�H�\���*�H�Q�H�U�D�O�����5�R�E�H�U�W���)�����.�H�Q�Q�H�G�\��

[…] We can perhaps remember – even if only for a time – that those who live with us are 
our brothers and sisters; that they share with us the same short moment of life; that they 
seek – as we do – nothing but the chance to live their lives in purpose and happiness, 
�Z�L�Q�Q�L�Q�J���Z�K�D�W���V�D�W�L�V�I�D�F�W�L�R�Q���D�Q�G���I�X�O�¿�O�P�H�Q�W���W�K�H�\���F�D�Q��55

There is no longer any doubt that persons with disabilities are subjects of human 
rights and are entitled to enjoy and exercise those rights on an equal basis with all 
other individuals in society. Having said that, the journey towards equality and 
inclusion for persons with disabilities has been paved with many bumps in the road. 
Let us now go on to explore that journey.

55�� �7�K�L�V���T�X�R�W�H���K�D�V���E�H�H�Q���W�D�N�H�Q���I�U�R�P���D���V�S�H�H�F�K���P�D�G�H���E�\���I�R�U�P�H�U���8�6���$�W�W�R�U�Q�H�\���*�H�Q�H�U�D�O�����5�R�E�H�U�W���)�����.�H�Q�Q�H�G�\�����R�Q��
�W�K�H���6�R�X�W�K���$�I�U�L�F�D�Q���'�D�\���R�I���$�I�¿�U�P�D�W�L�R�Q���L�Q������������
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�µ�'�L�V�D�E�L�O�L�W�\���L�V���D���K�X�P�D�Q���U�L�J�K�W�V���L�V�V�X�H�����,���U�H�S�H�D�W�����G�L�V�D�E�L�O�L�W�\���L�V���D���K�X�P�D�Q���U�L�J�K�W�V���L�V�V�X�H����
�7�K�R�V�H���R�I���X�V���Z�K�R���K�D�S�S�H�Q���W�R���K�D�Y�H���D���G�L�V�D�E�L�O�L�W�\���D�U�H���I�H�G���X�S���E�H�L�Q�J���W�U�H�D�W�H�G���E�\���V�R�F�L�H�W�\���D�Q�G��
�R�X�U���I�H�O�O�R�Z���F�L�W�L�]�H�Q�V���D�V���L�I���Z�H���G�L�G���Q�R�W���H�[�L�V�W���>�«�@���:�H���D�U�H���K�X�P�D�Q���E�H�L�Q�J�V���Z�L�W�K���H�T�X�D�O���Y�D�O�X�H����

�F�O�D�L�P�L�Q�J���H�T�X�D�O���U�L�J�K�W�V���¶1

69/ .$,2%)7",.%$

The conceptualisation of disability and the protection of the rights of persons with 
�G�L�V�D�E�L�O�L�W�L�H�V���K�D�Y�H���H�Y�R�O�Y�H�G���V�L�J�Q�L�¿�F�D�Q�W�O�\���L�Q���U�H�F�H�Q�W���G�H�F�D�G�H�V�����'�L�V�D�E�L�O�L�W�\���L�V���Q�R�Z���S�H�U�F�H�L�Y�H�G��
to be a human rights issue. However, it was not always conceptualised as such. Once 
perceived as objects of charity and welfare, persons with disabilities are deemed to 
be holders of rights, entitled to exercise and enjoy human rights guarantees on an 
equal basis with others. Disability is now viewed through the lens of equality and 
human dignity. The adoption of the CRPD in 2006 represents the culmination of the 
evolution of disability rights protection at the international level.

The present chapter will set the scene for this book as a whole. To that end, this chapter 
will be divided into six sections. In section two several theoretical models that have 
been linked to disability will be analysed – namely, the minority rights approach, 
the universalist approach, the human rights-based approach to disability and the 
capabilities approach. One of the main reasons for exploring theoretical models of 
disability stems from the fact that the understanding of disability which an instrument 
endorses is vital in determining the human rights of disabled people. Moreover, it 
is central to the vantage point that is taken on equality issues. Section three of this 
chapter will take up the theme of equality by examining various theoretical models 
of equality that have been delineated by legal scholars to date. This will provide 
an essential backdrop and a theoretical underpinning for the next chapter of this 
book, in which the exact meaning of the equality and non-discrimination norms 
�F�R�Q�W�D�L�Q�H�G���L�Q���W�K�H���&�5�3�'���Z�L�O�O���E�H���U�H�À�H�F�W�H�G���X�S�R�Q���D�Q�G���W�K�H���P�D�Q�Q�H�U���L�Q���Z�K�L�F�K���V�X�F�K���Q�R�U�P�V��
�¿�W���F�R�P�S�D�U�D�W�L�Y�H�O�\���Z�L�W�K�L�Q���Y�D�U�L�R�X�V���P�R�G�H�O�V���R�I���G�L�V�D�E�L�O�L�W�\���D�Q�G���H�T�X�D�O�L�W�\���Z�L�O�O���E�H���D�Q�D�O�\�V�H�G����
In section four of this chapter, the principal developments that have occurred in 

1 Speech by Bengt Lindqvist, Special Rapporteur on Disability of the United Nations Commission 
for Social Development, at the nineteenth Congress of Rehabilitation International, Rio de Janeiro, 
�����±�������$�X�J�X�V�W�������������� �F�L�W�H�G�� �E�\�� �*�����4�X�L�Q�Q�� �D�Q�G�� �7�����'�H�J�H�Q�H�U�����+�X�P�D�Q���5�L�J�K�W�V���D�Q�G���'�L�V�D�E�L�O�L�W�\�����7�K�H���&�X�U�U�H�Q�W��
�8�V�H���D�Q�G���)�X�W�X�U�H���3�R�W�H�Q�W�L�D�O���R�I���W�K�H���8�Q�L�W�H�G���1�D�W�L�R�Q�V���+�X�P�D�Q���5�L�J�K�W�V���,�Q�V�W�U�X�P�H�Q�W�V���L�Q���W�K�H���&�R�Q�W�H�[�W���R�I���'�L�V�D�E�L�O�L�W�\��
(2002), at page 13, available at www.ohchr.org/Documents/Publications/HRDisabilityen.pdf, last 
accessed 13 January 2014.
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the disability context within the human rights division of the UN in the last few 
decades will be traced. In that connection, several non-binding or soft-law UN 
instruments which preceded the adoption of the CRPD will be highlighted. Section 
four will also contain an analysis of the relevance of the core binding international 
and regional human rights treaties to the rights of persons with disabilities. The 
aim of that analysis will be to highlight the gaps which existed in the protection of 
the rights of persons with disabilities before the CRPD came onto the international 
human rights landscape. Furthermore, it will have as its objective to demonstrate the 
necessity for the adoption of an integral human rights treaty concerned solely with 
�G�L�V�D�E�L�O�L�W�\���U�L�J�K�W�V�����,�Q���V�H�F�W�L�R�Q���¿�Y�H���R�I���W�K�H���S�U�H�V�H�Q�W���F�K�D�S�W�H�U���W�K�H���Q�D�W�X�U�H���R�I���W�K�H���U�H�O�D�W�L�R�Q�V�K�L�S��
between equality and non-discrimination norms, on the one hand, and participation 
and inclusion in society, on the other hand, will be explored, as this will be a key 
theme running throughout this book as a whole. Finally, section six of this chapter 
will contain concluding remarks.

:9/ , 4(%2(,." ! ' /+ %)('- /%0/) .- ! 1.'.,8

�,�Q���W�K�L�V���V�H�F�W�L�R�Q���Y�D�U�L�R�X�V���W�K�H�R�U�H�W�L�F�D�O���P�R�G�H�O�V���R�I���G�L�V�D�E�L�O�L�W�\���Z�L�O�O���E�H���U�H�À�H�F�W�H�G���X�S�R�Q�����Z�L�W�K���D��
particular focus on their relationship to the equality norm. This will set the backdrop 
to the analysis in the next section of this chapter of various theoretical models of 
equality that have been outlined by legal scholars to date. As already stated above, 
there is an intrinsic link between the model of disability contained in an instrument 
and the subsequent approach to equality taken by that instrument. Marcia Rioux 
and Christopher Riddle point to the fact that ‘the meaning of equality will vary 
depending on the perspective of disability adopted.’2 Therefore, it is important to 
carve out the link between conceptual models of disability and equality.

;656+ 782%)9"02')8+2)+C3$)%$2'04=+S)9$=(+)L+.'(4<'='2:*+C3$+S$9'04=+S)9$=+
!"#$%$+23$+!)0'4=+S)9$=

There has been a paradigm shift in the landscape of disability law and policy over the 
�O�D�V�W���I�H�Z���G�H�F�D�G�H�V�����7�K�H�U�H���D�U�H���W�Z�R���P�D�L�Q���V�W�U�D�Q�G�V���W�R���W�K�D�W���V�K�L�I�W�����,�Q���W�K�H���¿�U�V�W���L�Q�V�W�D�Q�F�H�����W�K�H��
�S�D�U�D�G�L�J�P���V�K�L�I�W���L�V���U�H�À�H�F�W�H�G���L�Q���W�K�H���P�R�Y�H���I�U�R�P���W�K�H���P�H�G�L�F�D�O���R�U���Z�H�O�I�D�U�H���P�R�G�H�O���R�I���G�L�V�D�E�L�O�L�W�\��
towards the social model of disability.3 In the past, disability was perceived as a 
medical or welfare issue according to which functional limitations were deemed to 
be a direct result of impairment. The medical model of disability focuses on attempts 
to ‘cure’ the functional limitations of the disabled person (through rehabilitation 
and prevention) in order that they can then conform to the non-disabled ‘norm.’ The 

2 M.H. Rioux and C.A. Riddle, ‘Values in Disability Policy and Law: Equality’ in M.H. Rioux, L.A. Basser 
and M. Jones (eds.),���&�U�L�W�L�F�D�O���3�H�U�V�S�H�F�W�L�Y�H�V���R�Q���+�X�P�D�Q���5�L�J�K�W�V���D�Q�G���'�L�V�D�E�L�O�L�W�\���3�R�O�L�F�\��(Martinus Nijhoff, 
The Hague, 2011), at page 42.

3 The social model of disability was labelled originally as such by Michael Oliver – see M. Oliver, ‘If 
�,���K�D�G�� �D�� �+�D�P�P�H�U�¶�� �L�Q�� �&�����%�D�U�Q�H�V�� �D�Q�G�� �*�����0�H�U�F�H�U�� ���H�G�V�������,�P�S�O�H�P�H�Q�W�L�Q�J���W�K�H���6�R�F�L�D�O���0�R�G�H�O���R�I���'�L�V�D�E�L�O�L�W�\����
�7�K�H�R�U�\���D�Q�G���5�H�V�H�D�U�F�K��(The Disability Press, Leeds, 2004), at pages 18–31. 
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focus under the outdated medical model lay on the impairment itself rather than 
disabling and discriminatory barriers in society and a disabled person’s inability 
to participate in society was seen as a consequence of his or her own impairment. 
By virtue of the fact that the focus of the medical model was on the biological 
traits of the individual, there was a distinct lack of focus on structural inequalities 
and inaccessibility. This brought with it a resultant segregation from mainstream 
society, as those who were considered ‘deviant’ from the ‘norm’ were excluded, due 
to their ‘inability’ to cope with mainstream structures.4 By way of contrast, the 
�V�R�F�L�D�O���P�R�G�H�O���R�I���G�L�V�D�E�L�O�L�W�\���L�G�H�Q�W�L�¿�H�V���V�\�V�W�H�P�L�F���E�D�U�U�L�H�U�V�����L�Q���W�K�H���I�R�U�P���R�I���H�Q�Y�L�U�R�Q�P�H�Q�W�D�O����
attitudinal and legislative obstacles, among others) as the main contributory factor 
in disabling people with impairments. The social model maintains that responsibility 
lies with national governments and society as a whole to remedy the disadvantage 
and inequalities faced by persons with disabilities.5 The social model of disability 
drew its inspiration from theories of social constructionism. It gained momentum 
in the 1970s, soon becoming the dominant model advanced by the disability rights 
movement. The fundamental premises of the social model were developed initially 
by the Union of the Physically Impaired Against Segregation (UPIAS), a British 
organisation advocating for the rights of people with physical disabilities. Several 
scholars and activists – such as Michael Oliver, Paul Hunt, Vic Finkelstein, Paul 
Abberley and Colin Barnes – played central roles in the development and extension 
of this model to other forms of disability.6 In the United States, the passage of the 
Americans with Disabilities Act (ADA)7 marked the primary point of departure for 
a new approach which viewed persons with disabilities through a social model lens.

�.�D�\�H�V�V���D�Q�G���)�U�H�Q�F�K���F�R�Q�W�H�Q�G���W�K�D�W���W�K�H���V�R�F�L�D�O���P�R�G�H�O���R�I���G�L�V�D�E�L�O�L�W�\���µ�D�V�V�L�V�W�V���W�R���L�O�O�X�P�L�Q�D�W�H��
the limitations of traditional theories of equality in relation to persons with 
[disabilities].’8 The equality norm is at the core of the social model. By targeting 
the barriers that disable individuals with impairments, the social model focuses 
on the ability (or rather the inability) of societal structures to guarantee equal 
access to, and enjoyment of, human rights for disabled people. The relevance of 
the social understanding of disability also lies in its implications for combatting 
discrimination. The social model requires disability discrimination laws to 
address the systemic or structural disadvantage caused to people with disabilities 
by conventional societal structures that are predicated on so called ‘able-bodied’ 

4�� �)�R�U�� �I�X�U�W�K�H�U�� �D�Q�D�O�\�V�L�V�� �R�I�� �W�K�H�� �P�H�G�L�F�D�O�� �P�R�G�H�O�� �R�I�� �G�L�V�D�E�L�O�L�W�\���� �V�H�H�� �J�H�Q�H�U�D�O�O�\�� �-�����*�U�X�H�� ���H�G��������B/1'4/*/):& '.+&
B/18,-$1#&@.'*:1/1 (Ashgate Publishing Limited, England, 2015), page 54 onwards.

5 For further information on the social model, see for instance, M.A Stein, ‘Disability Human Rights’ 
(2007) 95 �&�D�O�L�I�R�U�Q�L�D���/�D�Z���5�H�Y�L�H�Z�������������������6�H�H���D�O�V�R���&�����%�D�U�Q�H�V���D�Q�G���*�����0�H�U�F�H�U�����µ�7�K�H�R�U�L�V�L�Q�J���D�Q�G���5�H�V�H�D�U�F�K�L�Q�J��
�'�L�V�D�E�L�O�L�W�\���I�U�R�P���D���6�R�F�L�D�O���0�R�G�H�O���3�H�U�V�S�H�F�W�L�Y�H�¶���L�Q���&�����%�D�U�Q�H�V���D�Q�G���*�����0�H�U�F�H�U�����H�G�V������627*#2#.)/.3&)"#&D,8/'*&
�0�R�G�H�O���R�I���'�L�V�D�E�L�O�L�W�\�����7�K�H�R�U�\���D�Q�G���5�H�V�H�D�U�F�K��(The Disability Press, Leeds, 2004).

6 See P. Abberley, ‘Work, Utopia and Impairment’ in L. Barton (ed.), �'�L�V�D�E�L�O�L�W�\���D�Q�G���6�R�F�L�H�W�\�����(�P�H�U�J�L�Q�J��
611-#1&'.+&6.1/3")1 (Longman Publishing, New York, 1996); See also T. Shakespeare, B/1'4/*/):&$/3")1&
'.+&;$,.31&(Routledge, London, 2006).

7 Americans with Disabilities Act of 1990 (ADA), as amended by the Amendments Act of 2008 (P.L.  110–
325), which became effective on January 1, 2009, available at www.ada.gov/pubs/adastatute08.htm last 
accessed 22 June 2014.

8�� �5�����.�D�\�H�V�V���D�Q�G���3�����)�U�H�Q�F�K�����µ�2�X�W���R�I���'�D�U�N�Q�H�V�V���,�Q�W�R���/�L�J�K�W�"���,�Q�W�U�R�G�X�F�L�Q�J���W�K�H���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I��
Persons with Disabilities’ (2008) 8(1) �+�X�P�D�Q���5�L�J�K�W�V���/�D�Z���5�H�Y�L�H�Z 1, at page 8.
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norms. It is these mainstream structures that hinder the parity of participation 
and inclusion of people with disabilities in everyday activities. Under the social 
model, this exclusion is deemed to be a form of discrimination. The social model of 
disability which underlies the CRPD reinforces a shared experience of inequality, 
irrespective of the type of individual impairment. It places the focus on the processes 
by which society marginalises people with disabilities. The renewed focus under 
the social model is integral to tackling systemic discrimination. In line with the 
social model, the focus has now shifted away from the disabled individual and his 
or her differential characteristic towards a broader re-examination of structural 
disadvantage. Underpinning the human rights of persons with disabilities with the 
social model has given added value to the equality norm. By focusing on structural 
inequalities, the social model seeks to increase opportunities for participation and 
inclusion of persons with disabilities in all aspects of mainstream society. The social 
model also endorses an increased role for persons with disabilities to express their 
experiences and views through participatory processes.

Taken in its strictest sense, the social model of disability has been criticised by 
some scholars for focusing too much on external factors and ignoring the impact of 
impairment. For instance, Jenny Morris points to the fact that ‘while environmental 
barriers and social attitudes are a crucial part of our experience of disability – and 
do indeed disable us – to suggest that this is all there is, is to deny the personal 
experience of physical and intellectual restrictions, of the fear of dying.’9 At the 
international level, a model of disability has evolved which focuses both on the 
individualised impairment, as well as factors external to the disabled person – I will 
label this a social-contextual model of disability and I will expand on that model 
later in this chapter and in chapter 3 of this book.10

The second limb of the paradigm shift in disability rights lies in the re-conceptualisation 
of disability as a human rights concern. The human rights-based approach to 
disability will be discussed in detail below.11���)�R�U���S�U�H�V�H�Q�W���S�X�U�S�R�V�H�V�����L�W���L�V���V�X�I�¿�F�L�H�Q�W���W�R��
note that under the rights-based approach disabled people are now viewed as subjects 
�R�I���W�K�H���O�D�Z�����H�Q�W�L�W�O�H�G���W�R���D�O�O���R�I���W�K�H���U�L�J�K�W�V���D�Q�G���E�H�Q�H�¿�W�V���F�R�Q�I�H�U�U�H�G���R�Q���W�K�H�L�U���Q�R�Q���G�L�V�D�E�O�H�G��
counterparts by virtue of their inherent dignity. In essence, disabled people are now 
viewed as equal citizens, capable of contributing to society to the same extent as 
non-disabled people. Once again, this has served to turn the focus of attention to 
equality issues, with a view to increasing participation and inclusion in mainstream 
society. The various elements of this paradigm shift in the disability rights agenda 
can be seen through an examination of theoretical models of disability.

9 J. Morris, �3�U�L�G�H���$�J�D�L�Q�V�W���3�U�H�M�X�G�L�F�H�����7�U�D�Q�V�I�R�U�P�L�Q�J���$�W�W�L�W�X�G�H�V���W�R���'�L�V�D�E�L�O�L�W�\�����$���3�H�U�V�R�Q�D�O���3�R�O�L�W�L�F�V���R�I��
B/1'4/*/):  (Women’s Press, London, 1991), at page 10.

10 See chapter 3.3 of this book.
11 See section 2.2.3 of this chapter.

TheLongandWindingRoad.indd   24 2-10-2015   10:15:57



 25

Disability Equality: An Evolving Journey

!"
#$

%
&

"'

;6;6+ @+,)8('9$%42')8+)L+C3$)%$2'04=+S)9$=(+)L+.'(4<'='2:

Four distinct models of disability will be considered below, namely the minority 
rights approach, the universalist approach, the human rights-based approach and the 
capabilities approach. Many elements of those models relate to the broader category 
of the social model of disability. Each of the approaches below will be contrasted and 
will be correlated to the equality norm.

���������������7�K�H���0�L�Q�R�U�L�W�\���5�L�J�K�W�V���$�S�S�U�R�D�F�K���W�R���'�L�V�D�E�L�O�L�W�\

The minority rights approach (or minority group analysis) involves the categorisation 
of classes of individuals into distinct groups in order to determine their entitlement 
to protection from discrimination and to positive measures to redress the effects of 
the disadvantage suffered by that class of individuals. The minority rights approach 
�¿�U�V�W�� �W�R�R�N�� �K�R�O�G�� �L�Q�� �W�K�H�� �D�U�H�D�� �R�I�� �U�D�F�H�� �G�L�V�F�U�L�P�L�Q�D�W�L�R�Q�� �D�Q�G�� �L�W�� �P�D�S�S�H�G�� �R�Y�H�U�� �Q�H�D�W�O�\�� �R�Q�W�R��
the disability context. Sandra Fredman states that the parallels between race and 
disability are clear. She states that, much like racial minorities, ‘disabled people 
are also characterised as a discrete and insular minority, who have suffered from a 
history of discrimination and who are relatively powerless politically and are socially 
excluded.’12

The minority rights approach represents a move away from the medical model of 
disability to the extent that it places the emphasis on ‘the political and social aspect 
of disability.’13 However, the minority rights approach has a number of problems 
associated with it in the disability context. Fredman states that minority rights 
analysis is ‘problematic both legally and socially,’14 because an individual must prove 
that they fall into a particular minority category before they can claim protection of 
the law against discrimination. This can prove challenging for those who do not fall 
�L�Q�W�R�� �W�K�H�� �O�H�J�D�O�� �G�H�¿�Q�L�W�L�R�Q�� �R�I�� �D�� �S�D�U�W�L�F�X�O�D�U�� �P�L�Q�R�U�L�W�\�� �J�U�R�X�S�L�Q�J���� �V�X�F�K�� �G�H�¿�Q�L�W�L�R�Q�V�� �R�I�W�H�Q��
�E�H�L�Q�J���Q�D�U�U�R�Z�O�\���F�R�Q�V�W�U�X�H�G�����/�H�J�D�O�O�\���W�K�L�V���D�S�S�U�R�D�F�K���L�V���D�Q�F�K�R�U�H�G���L�Q���W�K�H���L�G�H�Q�W�L�¿�F�D�W�L�R�Q���R�I��
�S�H�R�S�O�H���D�V���µ�G�L�V�D�E�O�H�G���¶���Z�K�L�F�K���)�U�H�G�P�D�Q���Q�R�W�H�V���K�D�V���S�U�R�Y�H�Q���µ�Q�R�W�R�U�L�R�X�V�O�\���G�L�I�¿�F�X�O�W�����E�R�W�K���L�Q��
�W�K�H���¿�H�O�G���R�I���G�L�V�F�U�L�P�L�Q�D�W�L�R�Q���O�D�Z���D�Q�G���L�Q���W�K�D�W���R�I���V�R�F�L�D�O���V�H�F�X�U�L�W�\���¶15 Fredman also contends 
that ‘one of the biggest legislative stumbling blocks of the minority group analysis 
�K�D�V���E�H�H�Q���W�K�H���G�H�¿�Q�L�W�L�R�Q���R�I���G�L�V�D�E�L�O�L�W�\���L�W�V�H�O�I���¶16 A further limitation of minority group 
analysis stems from the fact that this approach places undue emphasis on difference 
and deviance from what is deemed ‘normal,’ rather than placing the emphasis on 
human diversity. This hinders the ability to overcome unequal power relations 
between persons with disabilities and their non-disabled counterparts.

12�� �6�����)�U�H�G�P�D�Q���� �µ�'�L�V�D�E�L�O�L�W�\�� �(�T�X�D�O�L�W�\�� �D�Q�G�� �W�K�H�� �(�[�L�V�W�L�Q�J�� �3�D�U�D�G�L�J�P�¶�� �L�Q�� �$�����/�D�Z�V�R�Q�� �D�Q�G�� �&�����*�R�R�G�L�Q�J�� ���H�G�V������
�'�L�V�D�E�L�O�L�W�\���5�L�J�K�W�V���L�Q���(�X�U�R�S�H�����)�U�R�P���7�K�H�R�U�\���W�R���3�U�D�F�W�L�F�H (Hart Publishing, Oxford, 2005), at pages 204/205.

13 Ibid, at page 205.
14 Ibid, at page 206.
15 Ibid.
16 Ibid.
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���������������7�K�H���8�Q�L�Y�H�U�V�D�O�L�V�W���$�S�S�U�R�D�F�K���W�R���'�L�V�D�E�L�O�L�W�\

The minority rights approach contrasts with the universalist approach to disability.17 
�7�K�H���X�Q�L�Y�H�U�V�D�O�L�V�W���D�S�S�U�R�D�F�K���H�Q�G�R�U�V�H�V���W�K�H���Y�L�H�Z���W�K�D�W���G�L�V�D�E�L�O�L�W�\���L�V���Q�R�W���D���¿�[�H�G���F�R�Q�V�W�U�X�F�W�L�R�Q����
�L�Q�K�H�U�H�Q�W���W�R�� �R�Q�H�� �S�D�U�W�L�F�X�O�D�U�� �J�U�R�X�S���� �E�X�W���L�V�� �U�D�W�K�H�U�� �D�� �À�X�L�G�� �F�R�Q�V�W�U�X�F�W�L�R�Q�� �D�Q�G�� �D�� �X�Q�L�Y�H�U�V�D�O��
characteristic of the human condition. The universalist approach maintains that 
impairment can occur at any stage of the life course and it has the potential to affect 
all individuals equally. The universalist model goes beyond the traditional limitations 
of equality law as it factors in individual difference and contextual disadvantage. 
From an equality perspective, the response of the universalist approach to disability 
�L�V���W�R���E�U�R�D�G�H�Q���W�K�H���U�D�Q�J�H���R�I���Z�K�D�W���P�L�J�K�W���E�H���G�H�H�P�H�G���µ�Q�R�U�P�D�O�¶���W�R���U�H�À�H�F�W���K�X�P�D�Q���G�L�Y�H�U�V�L�W�\��
and difference. As Bickenbach states, universalist disablement policy is ‘not the 
policy for some minority group, it is policy for all.’18 This widened norm must be 
�U�H�À�H�F�W�H�G���L�Q���V�R�F�L�H�W�D�O���V�W�U�X�F�W�X�U�H�V���D�Q�G���L�W���L�V���J�L�Y�H�Q���F�R�Q�F�U�H�W�H���I�R�U�P�X�O�D�W�L�R�Q���L�Q���W�K�H���P�H�F�K�D�Q�L�V�P��
of universal design, which encompasses the idea of maximum accessibility for all 
individuals.

In a nutshell, the universalist approach emphasises universal access to society 
for all individuals, regardless of personal characteristics. Laws, policies and 
�V�R�F�L�D�O�� �V�W�U�X�F�W�X�U�H�V�� �E�D�V�H�G�� �R�Q�� �W�K�H�� �X�Q�L�Y�H�U�V�D�O�L�V�W�� �P�D�[�L�P�� �V�K�R�X�O�G�� �U�H�À�H�F�W�� �W�K�L�V�� �F�R�Q�F�H�S�W�� �R�I��
maximum accessibility. The universalist approach is linked intrinsically with the 
promotion of full and effective participation and inclusion in society for disabled 
�L�Q�G�L�Y�L�G�X�D�O�V�����.�D�\�H�V�V���D�Q�G���)�U�H�Q�F�K���D�U�H���R�I���W�K�H���Y�L�H�Z���W�K�D�W���µ�W�K�H���X�Q�L�Y�H�U�V�D�O�L�V�W���D�S�S�U�R�D�F�K���K�D�V��
enormous transformative potential for all persons who experience disadvantage and 
discrimination.’19 Nevertheless, they point to the fact that ‘its Utopian aspirations 
may prove impossible to operationalise.’20

���������������7�K�H���+�X�P�D�Q���5�L�J�K�W�V���%�D�V�H�G���$�S�S�U�R�D�F�K���W�R���'�L�V�D�E�L�O�L�W�\

The human rights-based approach is currently predominant in disability discourse. 
�+�R�Z�H�Y�H�U���� �L�W�� �L�V�� �L�P�S�R�U�W�D�Q�W�� �W�R�� �Q�R�W�H�� �W�K�D�W�� �L�W�V�� �D�S�S�O�L�F�D�W�L�R�Q�� �L�V�� �Q�R�W�� �F�R�Q�¿�Q�H�G�� �W�R�� �W�K�H�� �¿�H�O�G�� �R�I��
disability. Rather it has been described by the United Nation’s Children’s Fund 
(UNICEF) as ‘a conceptual framework for the process of human development that is 
normatively based on international human rights standards and operationally directed 
to promoting and protecting human rights.’21 As already noted above, disability was 
seen traditionally as a medical and social development issue, rather than falling within 
�W�K�H���F�R�Q�¿�Q�H�V���R�I���K�X�P�D�Q���U�L�J�K�W�V���O�D�Z�����7�K�H���V�K�L�I�W���W�R�Z�D�U�G�V���W�K�H���U�L�J�K�W�V���E�D�V�H�G���D�S�S�U�R�D�F�K���Z�D�V���D��
slow and steady one at the international level. The human rights-based approach to 
disability focuses on the key themes of equal opportunities and non-discrimination 

17 See generally, J.E. Bickenbach, ‘Minority Rights or Universal Participation: The Politics of Disablement’ 
in M. Jones and L.A. Basser (eds.) �'�L�V�D�E�L�O�L�W�\�����'�L�Y�H�U�V���$�E�L�O�L�W�\���D�Q�G���/�H�J�D�O���&�K�D�Q�J�H��(Martinus Nijhoff, 
The Hague 1999).

18 Ibid, at page 112.
19�� �5�����.�D�\�H�V�V���D�Q�G���3�����)�U�H�Q�F�K�����µ�2�X�W���R�I���'�D�U�N�Q�H�V�V���,�Q�W�R���/�L�J�K�W�"���,�Q�W�U�R�G�X�F�L�Q�J���W�K�H���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I��

Persons with Disabilities’ (2008) 8(1) �+�X�P�D�Q���5�L�J�K�W�V���/�D�Z���5�H�Y�L�H�Z 1, at page 10, footnote 43.
20 Ibid.
21 See www.unicef.org/policyanalysis/rights/ last accessed 12 August 2014.
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on the basis of disability. It places emphasis on the inherent dignity and autonomy of 
individuals with disabilities. Other core principles of a human rights-based approach 
are inclusion, participation, accessibility and respect for difference and diversity. All 
of these elements of the human rights-based approach can be found in Article 3 of 
the CRPD.22���7�K�H���&�5�3�'���&�R�P�P�L�W�W�H�H���K�D�V���F�R�Q�¿�U�P�H�G���L�Q���D�������������G�H�F�L�V�L�R�Q23 that a human 
rights-based model of disability requires States ‘to take into account the diversity 
of persons with disabilities […] as well as the interaction between individuals with 
impairments and attitudinal and environmental barriers […].’24

It is often recognised that equality as a stand-alone norm is incapable of tackling 
substantive disadvantage.25 Underpinning models of equality with human rights-
based concepts suffuses them with valuable normative content and increases the 
scope for promoting and protecting the rights of marginalised groups within the 
equality framework. By employing the human rights-based conceptualisation of 
disability, persons with disabilities are empowered. This increased emphasis on 
participation and empowerment is pivotal in advancing the equality agenda for 
disabled people.

The human rights model is linked to the universalist approach (outlined above), 
in the sense that it does not view differential characteristics as being contrary to 
the so-called ‘norm.’ Rather, it perceives such characteristics as being a universal 
component of the human condition and it values diversity and human difference 
within its framework. Like the social model, the human rights-based approach to 
disability acknowledges the fact that responsibility lies on the State to redress the 
disadvantage that disabled people encounter. The human rights-based approach 
therefore builds on the social model and it advocates the notion that persons with 
disabilities are entitled to provision ‘as a matter of rights to claim, rather than charity 
to receive.’26

22�� �6�H�H���D�O�V�R���2�I�¿�F�H���R�I���W�K�H���+�L�J�K���&�R�P�P�L�V�V�L�R�Q�H�U���I�R�U���+�X�P�D�Q���5�L�J�K�W�V�����µ�:�K�D�W���L�V���'�L�V�D�E�L�O�L�W�\�"���¶���D�Y�D�L�O�D�E�O�H���D�W���Z�Z�Z��
ohchr.org/Documents/.../Disability/.../Module1_WhatDisability.ppt last accessed 20 November 2014.

23 UN Committee on the Rights of Persons with Disabilities, Individual Communication, D<G<&0&H$'O/*, 
communication No. 10/2013, decision adopted at the Twelfth Session of the Committee (15 September 
– 3 October 2014), adopted on 2 October 2014, UN Doc. CRPD/C/12/D/10/2013. [That case concerned 
a woman who had been demoted after taking more than three months of medical leave in accordance 
with her employer’s policy, following a series of injuries which led to chronic illness and the permanent 
impairment of her knee. While the Committee found the complaint inadmissible for non-exhaustion 
of domestic remedies, it nevertheless explored whether the complaint fell within the scope of the 
Convention. The Committee concluded that the difference between illness and disability is a difference 
of degree and not a difference of kind, and that a health impairment which is initially conceived of as 
illness can develop into an impairment in the context of disability because of its duration or its chronic 
development – para. 6.3].

24 UN Committee on the Rights of Persons with Disabilities, Individual Communication, D<G<&0&H$'O/*, 
Communication No. 10/2013, Decision adopted at the Twelfth Session of the Committee (15 September 
– 3 October 2014), adopted on 2 October 2014, UN Doc. CRPD/C/12/D/10/2013, para. 6.3.

25 See, for instance, the comments of P. Westen, ‘The Empty Idea of Equality’ (1982) 95(3) J'$0'$+&?';&
�5�H�Y�L�H�Z 537.

26 National Council on Disability, �8�Q�G�H�U�V�W�D�Q�G�L�Q�J���W�K�H���5�R�O�H���R�I���D�Q���,�Q�W�H�U�Q�D�W�L�R�Q�D�O���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���+�X�P�D�Q��
�5�L�J�K�W�V���R�I���3�H�U�V�R�Q�V���Z�L�W�K���'�L�V�D�E�L�O�L�W�L�H�V (White paper, 2002), page 30, available at www.ncd.gov/policy/
CRPD last accessed 14 August 2014.
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One of the inherent limitations outlined by detractors of the social model in its purest 
form stems from the fact that it is not well disposed to accommodate disadvantages 
that result directly from an impairment, as opposed to those which arise from socially 
constructed barriers.27 The rights-based approach to disability counteracts this by 
recognising and accounting for differential characteristics within its framework. 
It acknowledges that persons with disabilities are entitled to be included fully in 
�W�K�H�� �P�D�L�Q�V�W�U�H�D�P���� �Q�R�W�� �P�H�U�H�O�\�� �D�F�F�R�P�P�R�G�D�W�H�G�� �W�R�� �¿�W�� �L�Q�� �Z�L�W�K�� �W�K�H�� �µ�Q�R�U�P���¶�� �,�Q�� �V�X�P���� �W�K�H��
human rights-based approach takes account of the manner in which disabled people 
are different from their non-disabled counterparts, both in terms of their biological 
capacities and in terms of the socially constructed disadvantages which disabled 
people encounter relative to non-disabled people.

���������������7�K�H���&�D�S�D�E�L�O�L�W�L�H�V���$�S�S�U�R�D�F�K

The capabilities approach was developed by economist-philosopher Amartya Sen28 
�D�Q�G���L�W���Z�D�V���U�H�¿�Q�H�G���V�L�J�Q�L�¿�F�D�Q�W�O�\���E�\���S�K�L�O�R�V�R�S�K�H�U���0�D�U�W�K�D���1�X�V�V�E�D�X�P��29 among others.30 It 
�Z�D�V���Q�R�W���G�H�Y�H�O�R�S�H�G���W�R���D�S�S�O�\���W�R���W�K�H���V�S�H�F�L�¿�F���F�R�Q�W�H�[�W���R�I���G�L�V�D�E�L�O�L�W�\�����1�R�Q�H�W�K�H�O�H�V�V�����P�D�Q�\���R�I��
its inherent premises can be applied to disability.31 The capabilities approach focuses 
on the idea of functionings on the one hand (in other words, the various states of 
human beings and activities that a person can undertake) and capabilities, on the 
other hand, (that is, the innate potential of each human being). It turns essentially on 
the idea of ‘equality of capabilities’ in a wide range of areas that are deemed to be 
�R�I���F�H�Q�W�U�D�O���L�P�S�R�U�W�D�Q�F�H���W�R���W�K�H���T�X�D�O�L�W�\���R�I���K�X�P�D�Q���O�L�I�H�����&�D�S�D�E�L�O�L�W�L�H�V���D�U�H���G�H�¿�Q�H�G���D�V���µ�Z�K�D�W��

27 For a critique of this aspect of the social model of disability, see D. Marks ‘Dimensions of Oppression: 
Theorising the Embodied Subject,’ (1999) 14(5) B/1'4/*/):&P&D,8/#): 661; See also, B. Hughes and 
�.���� �3�D�W�H�U�V�R�Q���� �µ�7�K�H�� �6�R�F�L�D�O�� �0�R�G�H�O�� �R�I�� �'�L�V�D�E�L�O�L�W�\�� �D�Q�G�� �W�K�H�� �'�L�V�D�S�S�H�D�U�L�Q�J�� �%�R�G�\���� �7�R�Z�D�U�G�V�� �D�� �6�R�F�L�R�O�R�J�\�� �R�I��
Impairment,’ (1997) 12(3) B/1'4/*/):&P&D,8/#):&325; See also L. Crow, ‘Renewing The Social Model Of 
�'�L�V�D�E�L�O�L�W�\�����3�X�E�O�L�V�K�H�G���L�Q���&�R�D�O�L�W�L�R�Q���1�H�Z�V�����*�U�H�D�W�H�U���0�D�Q�F�K�H�V�W�H�U���&�R�D�O�L�W�L�R�Q���R�I���'�L�V�D�E�O�H�G���3�H�R�S�O�H�����-�X�O�\��������������

28 The capabilities approach is deemed to have originated with Amartya Sen’s development economics 
�W�K�H�R�U�L�H�V�����6�H�Q���¿�U�V�W���L�Q�W�U�R�G�X�F�H�G���K�L�V���W�K�H�R�U�\���R�I���µ�E�D�V�L�F���F�D�S�D�E�L�O�L�W�L�H�V���H�T�X�D�O�L�W�\�¶���L�Q���K�L�V���7�D�Q�Q�H�U���/�H�F�W�X�U�H�V���R�Q���(�T�X�D�O�L�W�\��
,(&!"')5  (A. Sen, �(�T�X�D�O�L�W�\���R�I���:�K�D�W�" Stanford University: Tanner Lectures on Human Value, Delivered 
at Stanford University, May 22, 1979, available from http://tannerlectures.utah.edu/_documents/a-to-
z/s/sen80.pdf). Sen’s Tanner lectures were focused on criticising utilitarian and Rawlsian perspectives 
on well-being and equality. Sen argued as follows: ‘I believe what is at issue is the interpretation of 
needs in the form of basic capabilities. This interpretation of needs and interests is often implicit in the 
demand for equality. This type of equality I shall call “basic capability equality”’ [at page 218]. During 
the 1980s and 1990s, Sen went on to elaborate in subsequent publications on his capabilities approach. 
�6�H�H�����I�R�U���L�Q�V�W�D�Q�F�H�����$���.�����6�H�Q�����µ�'�H�Y�H�O�R�S�P�H�Q�W���D�V���&�D�S�D�E�L�O�L�W�\���(�[�S�D�Q�V�L�R�Q�¶���L�Q���.�����*�U�L�I�¿�Q���D�Q�G���-�����.�Q�L�J�K�W�����H�G�V��������
J-2'.&B#0#*,72#.)&'.+&)"#&6.)#$.')/,.'*&B#0#*,72#.)&D)$')#3:&(,$&)"#&QRRS1 (Macmillan, London, 
�������������� �6�H�H�� �D�O�V�R�� �$���.�����6�H�Q���� �µ�'�H�Y�H�O�R�S�P�H�Q�W�� �D�V�� �&�D�S�D�E�L�O�L�W�\�� �(�[�S�D�Q�V�L�R�Q���¶�����������������-�R�X�U�Q�D�O���R�I���'�H�Y�H�O�R�S�P�H�Q�W��
�3�O�D�Q�Q�L�Q�J�����������D�W���S�D�J�H�����������,�Q���D�G�G�L�W�L�R�Q�����V�H�H���$���.�����6�H�Q�����H�G��������B#0#*,72#.)&'1&C$##+,2 (Oxford University 
Press, Oxford, 1999). 

29 See M.C. Nussbaum, ‘Capabilities and Human Rights’ (1997) 66(2) �)�R�U�G�K�D�P���/�D�Z���5�H�Y�L�H�Z, at page&273; 
See also M.C. Nussbaum, �&�U�H�D�W�L�Q�J���&�D�S�D�E�L�O�L�W�L�H�V�����7�K�H���+�X�P�D�Q���'�H�Y�H�O�R�S�P�H�Q�W���$�S�S�U�R�D�F�K��(Harvard 
University Press, Cambridge/London, 2011). 

30 See, for instance, the writings of D.A. Crocker and I. Robeyns, ‘Capability and agency’ in C. Morris 
(ed.), �7�K�H���3�K�L�O�R�V�R�S�K�\���R�I���$�P�D�U�W�\�D���6�H�Q (Cambridge University Press, Cambridge, 2009), at pages 60–90.

31 The capabilities approach has also been employed in the context of human development, for example, 
by the United Nations Development Programme, as a broader alternative to economic metrics such as 
�J�U�R�Z�W�K���L�Q���*�'�3���S�H�U���F�D�S�L�W�D�����Z�K�L�F�K���D�U�H���G�H�H�P�H�G���W�R���E�H���T�X�L�W�H���Q�D�U�U�R�Z���L�Q���I�R�F�X�V��
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people are actually able to do and to be.’32 The capabilities approach purports that 
freedom to achieve well-being is determined by peoples’ capabilities and thus the 
kind of life that they are effectively able to lead.

Although Sen and Nussbaum’s accounts of the capabilities approach are often elided, 
�W�K�H�\���K�D�Y�H���V�L�J�Q�L�¿�F�D�Q�W���P�D�W�H�U�L�D�O���G�L�I�I�H�U�H�Q�F�H�V�����:�K�L�O�H���6�H�Q���Z�D�V���F�R�Q�F�H�U�Q�H�G���Z�L�W�K���S�U�R�G�X�F�L�Q�J��
a general framework for evaluating the quality of lives people can lead, Nussbaum’s 
approach is more concerned with producing a partial normative theory of justice. 
While Sen’s approach is founded on enhancing individual freedom, Nussbaum’s 
theory is founded on respecting human dignity. Furthermore, Sen does not provide 
an explicit list of central capabilities and, in fact, he was critical of any attempt to 
provide such a list. Nussbaum, on the other hand, outlines a comprehensive list of 
‘central human capabilities.’33

As stated above, one of the driving forces of Nussbaum’s capabilities approach is 
the recognition of the inherent diversity of human beings (much like the universalist 
model of disability, outlined above). While Nussbaum and Sen diverge at certain 
points in their approaches, Sen himself argued that ‘diversity is no secondary 
complication to be ignored, or to be introduced later on; it is a fundamental aspect of 
our interest in equality.’34 Woodward and Barbour note that the capabilities approach 
incorporates ‘a notion of the basic heterogeneity of human beings, such that human 
diversity is essential to [this] approach to equality.35 In that respect, the links with 
disability and with the CRPD can be seen clearly. The capabilities approach can be 
aligned in some respects with the human rights-based approach to disability. The 
capabilities approach asserts that State responsibility is triggered by an obligation 
to provide the necessary support in order to ensure that persons with disabilities 
can develop their capabilities to the same level as their non-disabled counterparts. 
Caroline Harnacke notes that ‘according to the CRPD and the capabilities approach, 
a society is just if the state guarantees for all citizens the social basis of their 

32 M.C. Nussbaum, !,2#.&'.+&J-2'.&B#0#*,72#.)  (Cambridge University Press, Cambridge, 2001), at 
page 5.

33 The list of ‘central human capabilities outlined by Nussbaum are as follows: 1.) Life; 2.) Bodily health; 
3.) Bodily integrity; 4.) Senses, imagination and thought; 5.) Emotions; 6.) Practical Reason (being 
�D�E�O�H���W�R���I�R�U�P���D���F�R�Q�F�H�S�W�L�R�Q���R�I���W�K�H���J�R�R�G���D�Q�G���W�R���H�Q�J�D�J�H���L�Q���F�U�L�W�L�F�D�O���U�H�À�H�F�W�L�R�Q���D�E�R�X�W���W�K�H���S�O�D�Q�Q�L�Q�J���R�I���R�Q�H�¶�V��
�O�L�I�H���������������$�I�¿�O�L�D�W�L�R�Q�����E�H�L�Q�J���D�E�O�H���W�R���O�L�Y�H���Z�L�W�K���D�Q�G���W�R�Z�D�U�G���R�W�K�H�U�V�����W�R���U�H�F�R�J�Q�L�]�H���D�Q�G���V�K�R�Z���F�R�Q�F�H�U�Q���I�R�U���R�W�K�H�U��
human beings, to engage in various forms of social interaction, having the social bases of self-respect 
�D�Q�G�� �Q�R�Q���K�X�P�L�O�L�D�W�L�R�Q���� �E�H�L�Q�J�� �D�E�O�H�� �W�R�� �E�H�� �W�U�H�D�W�H�G�� �D�V�� �D�� �G�L�J�Q�L�¿�H�G�� �E�H�L�Q�J�� �Z�K�R�V�H�� �Z�R�U�W�K�� �L�V�� �H�T�X�D�O�� �W�R�� �W�K�D�W�� �R�I��
others.); 8.) Other Species (being able to live with concern for and in relation to animals, plants, and 
the world of nature); 9.) Play; and 10.) Control Over One’s Environment (both political control – being 
able to participate effectively in political choices that govern one’s life; having the right of political 
participation, protections of free speech and association – and material control – having property rights 
on an equal basis with others; having the right to seek employment on an equal basis with others). 
[M.C. Nussbaum, �&�U�H�D�W�L�Q�J���&�D�S�D�E�L�O�L�W�L�H�V�����7�K�H���+�X�P�D�Q���'�H�Y�H�O�R�S�P�H�Q�W���$�S�S�U�R�D�F�K (Harvard University 
Press, Cambridge/London, 2011), at pages 33–34]. Notably, Nussbaum remarks that this list could be 
contested and is just a suggestion on her part which is ‘subject to ongoing revision and rethinking’ – at 
page 108.

34 A. Sen, �,�Q�H�T�X�D�O�L�W�\���5�H���H�[�D�P�L�Q�H�G (Oxford University Press, Oxford 1992).
35 W.R. Woodward and L. Barbour, ‘Beyond Universalism: Capabilities Approach for Improving 

�:�R�P�H�Q�¶�V���4�X�D�O�L�W�\���R�I���/�L�I�H�¶���������������������������-�R�X�U�Q�D�O���R�I �+�X�P�D�Q���2�Q�W�R�J�H�Q�H�W�L�F�V 75, at page 77.

TheLongandWindingRoad.indd   29 2-10-2015   10:15:57



30 

Chapter 2

!"
#$

%
&

"'

capabilities, regardless of existing impairments.’ She further observes that ‘the focus 
of justice is not on the question of what resources the State has to spend on every 
person but on the question of what outcome is attained.’36 Harnacke argues that while 
‘there is a general agreement on the essential underlying ideas of the capabilities 
approach and the CRPD,’37 Nussbaum’s capabilities approach ‘is unable to guide 
�W�K�H�� �L�P�S�O�H�P�H�Q�W�D�W�L�R�Q�� �S�U�R�F�H�V�V���¶�� �+�D�U�Q�D�F�N�H�� �V�W�D�W�H�V�� �W�K�D�W�� �µ�W�K�L�V�� �L�V�� �G�X�H�� �W�R�� �D�Q�� �L�Q�V�X�I�¿�F�L�H�Q�W��
grounding of the capabilities which makes a hierarchy among the various capabilities 
impossible.’38 Indeed, Nussbaum herself does not provide any guidance as to what 
should be done when a given State cannot ensure all capabilities immediately at the 
same time. Nussbaum acknowledges the problem but merely comments as follows:

In desperate circumstances, it may not be possible for a nation to secure [all capabilities] 
up to the threshold level, but then it becomes a purely practical question what to do next, 
not a question of justice. The question of justice is already answered: justice has not been 
fully done here.39

This is a rather unsatisfactory answer. Another criticism of Nussbaum’s capabilities 
approach advanced by certain scholars is that it excludes some individuals with 
disabilities from its framework and it conditions the inclusion of others.40 As Chrissie 
Rogers points out, ‘Nussbaum draws from the social contract tradition, which is 
challenging, largely because it cannot accommodate intellectual disability, due to 
the fact that agents are said to be independent, free and equal and assume to enter 
this “contract” for mutual advantage.’41���2�Q���D�F�F�R�X�Q�W���R�I���W�K�H�V�H���S�H�U�F�H�L�Y�H�G���G�H�¿�F�L�H�Q�F�L�H�V��
in Nussbaum’s analytical framework, Michael Stein claims that Nussbaum’s 
approach ‘falls short of a comprehensive framework’42 for assessing disability rights. 
Notwithstanding this, he does recognise the potential applicability of the capabilities 
approach to the disability context and, furthermore, suggests that ‘amending 
Nussbaum’s capabilities approach to develop the talents of&'** individuals results in 
a disability human rights paradigm that recognizes the dignity and worth of every 
person.’43

36 C. Harnacke, ‘Disability and Capability: Exploring the Usefulness of Martha Nussbaum’s Capabilities 
Approach for the UN Disability Rights Convention’ (2013) 41 �-�R�X�U�Q�D�O���R�I���/�D�Z�����0�H�G�L�F�L�Q�H���	 ���(�W�K�L�F�V 768, 
at page 777.

37 Ibid, at page 775.
38 Ibid, at page 777.
39 M.C. Nussbaum, �)�U�R�Q�W�L�H�U�V���R�I���-�X�V�W�L�F�H��(Harvard University Press, Cambridge/London, 2006), at 

page 175.
40 M.A. Stein, ‘Disability Human Rights’ (2007) 95 �&�D�O�L�I�R�U�Q�L�D���/�D�Z���5�H�Y�L�H�Z 75, at page 75.
41 C. Rogers, Inclusive education and intellectual disability: a sociological engagement with Martha 

Nussbaum, (2013) 17(9) �,�Q�W�H�U�Q�D�W�L�R�Q�D�O���-�R�X�U�Q�D�O���R�I���,�Q�F�O�X�V�L�Y�H���(�G�X�F�D�W�L�R�Q 988, 992.
42 M.A. Stein, ‘Disability Human Rights’ (2007) 95 �&�D�O�L�I�R�U�Q�L�D���/�D�Z���5�H�Y�L�H�Z 75, at page 75.
43 Ibid [emphasis added].
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Having explored the principal theoretical models of disability above, this section 
will comprise an analysis of various theoretical models of equality that have been 
delineated by legal scholars to date. The consideration of these conceptual models 
�R�I�� �H�T�X�D�O�L�W�\�� �Z�L�O�O�� �E�H�� �L�Q�W�H�U�V�S�H�U�V�H�G�� �Z�L�W�K�� �U�H�À�H�F�W�L�R�Q�V�� �R�Q�� �K�R�Z�� �H�D�F�K�� �P�R�G�H�O�� �U�H�O�D�W�H�V�� �W�R�� �W�K�H��
disability rights agenda generally and to the various models of disability outlined 
above.

B656+ 782%)9"02')8+2)+C3$)%$2'04=+S)9$=(+)L+>?"4='2:

The reason for exploring theoretical conceptions of equality stems primarily from 
the fact that each model of equality results in different outcomes and practices in the 
context of persons with disabilities when applied through the medium of legislation 
and policy. In other words, the trigger and methods for analysing instances of 
discrimination vary under different models of equality. It is therefore important to 
�G�L�V�H�Q�W�D�Q�J�O�H���W�K�H���V�S�H�F�L�¿�F�L�W�L�H�V���R�I���H�D�F�K���W�K�H�R�U�H�W�L�F�D�O���P�R�G�H�O�����Z�L�W�K���D���Y�L�H�Z���W�R���G�H�W�H�U�P�L�Q�L�Q�J���L�Q��
the next chapter of this book where exactly Article 5 of the CRPD (which contains 
�W�K�H���&�R�Q�Y�H�Q�W�L�R�Q�¶�V���Q�R�Q���G�L�V�F�U�L�P�L�Q�D�W�L�R�Q���Q�R�U�P�����¿�W�V���Z�L�W�K�L�Q���W�K�R�V�H���G�L�V�W�L�Q�F�W���D�S�S�U�R�D�F�K�H�V���W�R��
equality.

Theoretical conceptions of equality can be described broadly as falling into three 
main categories, namely (i) Formal or juridical equality; (ii) Substantive equality 
and; (iii) Equality as transformation. I will consider each of those models in turn in 
the subsections which follow.

B6;6+ J)%14=+>?"4='2:

The formal model of equality focuses exclusively on equal treatment in the 
application and enforcement of laws and rights. It requires that individuals are 
treated in the same manner, if they are situated in a similar situation, and that laws 
and policies are formulated in a neutral manner. Anna Lawson points to the fact 
that the formal model of equality ‘would insist, for instance, that a university treat 
�L�G�H�Q�W�L�F�D�O�O�\���T�X�D�O�L�¿�H�G���D�S�S�O�L�F�D�Q�W�V���L�Q���W�K�H���V�D�P�H���Z�D�\���U�H�J�D�U�G�O�H�V�V���R�I���W�K�H���I�D�F�W���W�K�D�W���W�K�H�\���P�L�J�K�W��
have different genders, racial background, or physical impairments.’44

The formal model of equality is encapsulated in the prohibition of direct 
discrimination45 and also in the concept of ‘equal protection of the law’ in (for 

44 A. Lawson (ed.), �'�L�V�D�E�L�O�L�W�\���D�Q�G���(�T�X�D�O�L�W�\���/�D�Z���L�Q���%�U�L�W�D�L�Q�����7�K�H���5�R�O�H���R�I���5�H�D�V�R�Q�D�E�O�H���$�G�M�X�V�W�P�H�Q�W (Hart 
Publishing, Portland, 2008), at page 19. 

45�� �6�H�H���I�R�U���L�Q�V�W�D�Q�F�H�����6�H�F�W�L�R�Q�������������D�����R�I���W�K�H���8�.���5�D�F�H���5�H�O�D�W�L�R�Q�V���$�F�W���������������6�H�H���D�O�V�R���6�H�F�W�L�R�Q�������������D�����R�I���W�K�H���8�.��
Sex Discrimination Act 1975.

TheLongandWindingRoad.indd   31 2-10-2015   10:15:57



32 

Chapter 2

!"
#$

%
&

"'

instance) the US Constitution46 and therefore formal equality serves its distinct 
purposes in protecting human rights. Nonetheless, a formal equality framework has 
many limitations associated with it, particularly when applied to disability rights. 
A formal conception of equality results in the enactment of bald non-discrimination 
proscriptions that do not take account of individual or contextual differences between 
�P�D�U�J�L�Q�D�O�L�V�H�G���D�Q�G���V�R�F�L�D�O�O�\���S�U�L�Y�L�O�H�J�H�G���J�U�R�X�S�V�����&�U�H�D�W�L�Q�J���Q�H�X�W�U�D�O�L�W�\���L�Q���W�K�H���S�O�D�\�L�Q�J���¿�H�O�G��
is particularly problematic in the disability context as it hampers the equality reform 
agenda for disabled people, whose differences are varied and multifaceted and must 
be taken into account in order to engender true equality. Of course, sometimes 
disabled people will require merely the same measures and the same treatment as 
everyone else. Often times this will not be the case and, in such instances, application 
of the formal model alone does not redress inequalities as it contains no procedural 
mechanism for prohibiting indirect discrimination, accommodating the needs of 
persons with disabilities or permitting measures such as positive action. The latter 
measures seek to correct for factual inequalities and imbalances of power.47

In order to establish direct discrimination under the formal approach, one must 
invoke an appropriate comparator. This is problematic in the disability context as 
it is not always self-evident who the appropriate comparator might be.48 A further 
weakness of the formal model of equality is that it requires conformity to an 
established standard based on the privileged norm. The normative standard under 
the formal equality model is generally a non-disabled person (although of course the 
comparator can sometimes be a person with a different disability, depending on the 
circumstances of the case). In the event that the comparator is a non-disabled person, 
the formal equality model serves merely to reinforce the dominant paradigm. By 
virtue of the fact that disabled people often have complex and varied needs and 
are not similarly situated to their non-disabled counterparts, application of formal 
equality often does not serve to redress the acute disadvantage already experienced 
by disabled people and, in fact, it perpetuates disadvantage. In addition, a formal 
model focuses exclusively on procedural equality, at the expense of the resultant 
outcome. Oddný Mjöll Arnardóttir states that the focus of the formal model ‘is on 
�H�T�X�D�O���W�U�H�D�W�P�H�Q�W���U�H�J�D�U�G�O�H�V�V���R�I�� �W�K�H���S�R�V�V�L�E�O�H���X�Q�H�T�X�D�O���U�H�V�X�O�W�V���W�K�D�W���P�D�\�� �À�R�Z���I�U�R�P���L�W���¶49 
As a result, this model is normatively indeterminate, in that it demands consistency 
of treatment but makes no demands on the content of that treatment.50

46 Section 1, Fourteenth Amendment to the United States Constitution.
47 See section 4.5 of chapter 3 of this book.
48�� �7�K�L�V���L�V���L�G�H�Q�W�L�¿�H�G���D�V���R�Q�H���R�I���W�K�H���Z�H�D�N�Q�H�V�V�H�V���R�I���W�K�H���I�R�U�P�D�O���D�S�S�U�R�D�F�K���L�Q���W�K�H���F�R�Q�W�H�[�W���R�I���G�L�V�D�E�L�O�L�W�\�����S�U�H�J�Q�D�Q�F�\��

�D�Q�G���S�D�U�W���W�L�P�H���Z�R�U�N���E�\���&���-���0�����.�L�P�E�H�U�����µ�(�T�X�D�O�L�W�\���R�U���6�H�O�I���'�H�W�H�U�P�L�Q�D�W�L�R�Q�¶���L�Q���&�����*�U�H�D�U�W�\���D�Q�G���$�����7�R�P�N�L�Q�V��
(eds), �8�Q�G�H�U�V�W�D�Q�G�L�Q�J���+�X�P�D�Q���5�L�J�K�W�V (Mansell Publishing, London, 1996), at pages 268–269.

49 O.M. Arnardóttir, ‘A Future of Multidimensional Disadvantage Equality’ in O.M. Arnardóttir and 
�*�����4�X�L�Q�Q�����7�K�H���8�1���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I���3�H�U�V�R�Q�V���Z�L�W�K���'�L�V�D�E�L�O�L�W�L�H�V�����(�X�U�R�S�H�D�Q���D�Q�G���6�F�D�Q�G�L�Q�D�Y�L�D�Q��
�3�H�U�V�S�H�F�W�L�Y�H�V (Martinus Nijhoff, Leiden, 2009), at page 48.

50�� �,�E�L�G�����U�H�I�H�U�U�L�Q�J���W�R���&���-���0�����.�L�P�E�H�U�����µ�(�T�X�D�O�L�W�\���R�U���6�H�O�I���'�H�W�H�U�P�L�Q�D�W�L�R�Q�¶���L�Q���&�����*�U�H�D�U�W�\���D�Q�G���$�����7�R�P�N�L�Q�V�����H�G�V������
�8�Q�G�H�U�V�W�D�Q�G�L�Q�J���+�X�P�D�Q���5�L�J�K�W�V (Mansell Publishing, London 1996), at pages 268–269.
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���������������)�R�U�P�D�O���(�T�X�D�O�L�W�\���D�Q�G���W�K�H���0�H�G�L�F�D�O���0�R�G�H�O���R�I���'�L�V�D�E�L�O�L�W�\

The formal equality model dominated international human rights law in the period 
before the mid-1970s.51 Human rights instruments that were adopted during that 
period contained open-ended non-discrimination provisions, whose aim was 
to prohibit distinctions made on the basis of personal attributes, rather than to 
tackle structural discrimination. The protections against discrimination that were 
enshrined in legislation during that same period were not free-standing. Instead, 
they were linked to the substantive provisions of the human rights instruments to 
which they related and, thus, could be said to be devoid of normative content in 
and of themselves. An example of the formal approach to equality can be seen in 
Article 2 of the Universal Declaration of Human Rights (UDHR),52 which provides 
/.)#$&'*/' that:

Everyone is entitled to all the rights and freedoms set forth in [the] Declaration, without 
distinction of any kind, such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status.53

The formal approach to equality is also evidenced in two further international 
human rights instruments adopted during the same period. Both Article 254 of the 
International Covenant on Civil and Political Rights (ICCPR)55 and Article 256 of 
the International Covenant on Economic, Social and Cultural Rights (ICESCR)57 
comprise open-ended provisions whose ‘emphasis is on prohibiting distinctions 
on the grounds of personal characteristics rather than on removing obstacles in 
society to allow for the full participation of persons with certain characteristics.’58 
Arnardóttir states that open-model non-discrimination clauses are ‘generally blunt 
tools with which to combat discrimination.’ She further argues that ‘they do not 

51 O.M. Arnardóttir, ‘A Future of Multidimensional Disadvantage Equality’ in O.M. Arnardóttir and 
�*�����4�X�L�Q�Q�����7�K�H���8�1���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I���3�H�U�V�R�Q�V���Z�L�W�K���'�L�V�D�E�L�O�L�W�L�H�V�����(�X�U�R�S�H�D�Q���D�Q�G���6�F�D�Q�G�L�Q�D�Y�L�D�Q��
�3�H�U�V�S�H�F�W�L�Y�H�V (Martinus Nijhoff, Leiden, 2009), at page 47.

52�� �8�1�� �*�H�Q�H�U�D�O�� �$�V�V�H�P�E�O�\�����8�Q�L�Y�H�U�V�D�O���'�H�F�O�D�U�D�W�L�R�Q���R�I���+�X�P�D�Q���5�L�J�K�W�V���� �������'�H�F�H�P�E�H�U�� �������������3�D�U�L�V���� �*�H�Q�H�U�D�O��
Assembly Resolution, 217 A (III).

53 Universal Declaration of Human Rights, Article 2.
54 Article 2 ICCPR provides that: ‘Each State Party to the present Covenant undertakes to respect and 

to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in 
the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other status.’

55�� �8�1�� �*�H�Q�H�U�D�O���$�V�V�H�P�E�O�\���� �,�Q�W�H�U�Q�D�W�L�R�Q�D�O���&�R�Y�H�Q�D�Q�W���R�Q���&�L�Y�L�O���D�Q�G���3�R�O�L�W�L�F�D�O���5�L�J�K�W�V���� �D�G�R�S�W�H�G���E�\�� �W�K�H�� �8�Q�L�W�H�G��
�1�D�W�L�R�Q�V���*�H�Q�H�U�D�O���$�V�V�H�P�E�O�\���5�H�V�R�O�X�W�L�R�Q�����������$�����;�;�,�����R�I���������'�H�F�H�P�E�H�U������������

56 Article 2 ICESCR provides that: ‘Each State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, especially economic and technical, 
to the maximum of its available resources, with a view to achieving progressively the full realization 
of the rights recognized in the present Covenant by all appropriate means, including particularly the 
adoption of legislative measures.’

57�� �8�1���*�H�Q�H�U�D�O���$�V�V�H�P�E�O�\�����,�Q�W�H�U�Q�D�W�L�R�Q�D�O���&�R�Y�H�Q�D�Q�W���R�Q���(�F�R�Q�R�P�L�F�����6�R�F�L�D�O���D�Q�G���&�X�O�W�X�U�D�O���5�L�J�K�W�V�����D�G�R�S�W�H�G���E�\��
�W�K�H���8�Q�L�W�H�G���1�D�W�L�R�Q�V���*�H�Q�H�U�D�O���$�V�V�H�P�E�O�\���5�H�V�R�O�X�W�L�R�Q�����������$�����;�;�,�����R�I���������'�H�F�H�P�E�H�U������������

58 M.V. Liisberg, �'�L�V�D�E�L�O�L�W�\���D�Q�G���(�P�S�O�R�\�P�H�Q�W�����$���&�R�Q�W�H�P�S�R�U�D�U�\ B/1'4/*/):  J-2'.  �5�L�J�K�W�V @77$,'8" 
@77*/#+&),&B'./1"% �6�Z�H�G�L�V�K���D�Q�G���(�8 �/�D�Z���D�Q�G���3�R�O�L�F�\ (Intersentia Publishers, The Netherlands, 2011), at 
page 26.
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automatically recognise the profound differences that exist in reality between the 
context and situation of socially privileged groups on one hand and marginalised 
groups on the other.’59

�7�K�H���I�R�U�P�D�O���P�R�G�H�O���R�I���H�T�X�D�O�L�W�\���L�V���U�H�À�H�F�W�H�G���L�Q���L�Q�W�H�U�Q�D�W�L�R�Q�D�O���L�Q�V�W�U�X�P�H�Q�W�V���G�D�W�L�Q�J���I�U�R�P��
the era when the medical model was the prevailing theoretical model of disability. 
�*�H�U�D�U�G���4�X�L�Q�Q���S�L�Q�S�R�L�Q�W�V���W�K�H���I�X�Q�G�D�P�H�Q�W�D�O���V�K�R�U�W�F�R�P�L�Q�J���R�I���W�K�H���I�R�U�P�D�O���P�R�G�H�O���D�V���E�H�L�Q�J��
�L�W�V���I�D�L�O�X�U�H���µ�W�R���U�H�F�R�J�Q�L�V�H���W�K�D�W���W�K�H���S�U�R�E�O�H�P���U�H�V�L�G�H�V���L�Q���W�K�H���V�W�U�X�F�W�X�U�H�V�����E�X�L�O�W���W�R���U�H�À�H�F�W���D�Q�G��
accommodate privileged norms) and not in the person who is judged different.’60 
The formal approach to equality is assimilationist in nature. Its focus on identical 
treatment leads to the disregard of differential characteristics and, in many cases, will 
not result in true equality. As the formal model ignores inhibitory societal barriers, 
there is no requirement on States to make accommodations or to meet the support 
needs of persons with disabilities. In view of the fact that the formal approach ‘does not 
challenge traditional constructions of equality/sameness and difference/otherness,’61 
Arnardóttir contends that the corresponding era in international human rights law 
can be termed ‘universal sameness.’62 In other words, the universal equality norm 
during that era was applied to all, with no regard for accommodation of differences. 
Accordingly, persons with disabilities were hindered from participating fully and 
effectively in society and were segregated from the mainstream.63

���������������7�K�H���6�K�L�I�W���$�Z�D�\���I�U�R�P���)�R�U�P�D�O���(�T�X�D�O�L�W�\���7�R�Z�D�U�G�V���6�X�E�V�W�D�Q�W�L�Y�H���(�T�X�D�O�L�W�\

�:�K�L�O�H���W�K�H���I�R�U�P�D�O���P�R�G�H�O���R�I���H�T�X�D�O�L�W�\���K�D�V���L�W�V���R�E�Y�L�R�X�V���E�H�Q�H�¿�W�V���±���P�R�V�W���Q�R�W�D�E�O�\���W�K�H���I�D�F�W��
that it targets direct discrimination – its limitations are evident in the disability 
context. Applying a formal approach often results in the perpetuation of inequality 
rather than in the promotion of equality. There was therefore a concerted shift in 
emphasis away from formal equality in the context of persons with disabilities. At the 
level of international human rights law, there was also a concerted move away from 
the shortcomings of the formal model of equality towards models of substantive and 
transformative equality. In the subsections which follow, I will analyse both of those 

59 O.M. Arnardóttir, ‘A Future of Multidimensional Disadvantage Equality’ in O.M. Arnardóttir and 
�*�����4�X�L�Q�Q�����7�K�H���8�1���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I���3�H�U�V�R�Q�V���Z�L�W�K���'�L�V�D�E�L�O�L�W�L�H�V�����(�X�U�R�S�H�D�Q���D�Q�G���6�F�D�Q�G�L�Q�D�Y�L�D�Q��
�3�H�U�V�S�H�F�W�L�Y�H�V (Martinus Nijhoff, Leiden, 2009), at page 49.

60�� �*�����4�X�L�Q�Q���� �µ�7�K�H�� �,�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �&�R�Y�H�Q�D�Q�W�� �R�Q�� �&�L�Y�L�O�� �D�Q�G�� �3�R�O�L�W�L�F�D�O�� �5�L�J�K�W�V�� �D�Q�G�� �'�L�V�D�E�L�O�L�W�\���� �$�� �&�R�Q�F�H�S�W�X�D�O��
�)�U�D�P�H�Z�R�U�N�¶���L�Q���7�����'�H�J�H�Q�H�U���D�Q�G���<���.�R�V�W�H�U���'�U�H�H�V�H�����H�G�V���������+�X�P�D�Q���5�L�J�K�W�V���D�Q�G���'�L�V�D�E�O�H�G���3�H�U�V�R�Q�V�����(�V�V�D�\�V��
�D�Q�G���5�H�O�H�Y�D�Q�W���+�X�P�D�Q���5�L�J�K�W�V���,�Q�V�W�U�X�P�H�Q�W�V (Martinus Nijhoff, London, 1995), at page 75/76.

61 O.M. Arnardóttir, ‘A Future of Multidimensional Disadvantage Equality’ in O.M. Arnardóttir and 
�*�����4�X�L�Q�Q�����7�K�H���8�1���&�R�Q�Y�H�Q�W�L�R�Q���R�Q���W�K�H���5�L�J�K�W�V���R�I���3�H�U�V�R�Q�V���Z�L�W�K���'�L�V�D�E�L�O�L�W�L�H�V�����(�X�U�R�S�H�D�Q���D�Q�G���6�F�D�Q�G�L�Q�D�Y�L�D�Q��
�3�H�U�V�S�H�F�W�L�Y�H�V (Martinus Nijhoff, Leiden, 2009), at pages 47/48.

62 Ibid, at page 47.
63 Liisberg outlines the link between formal equality and the medical model of disability as follows: 

‘Common to the model of formal equality and the medical model of disability is the belief that 
[…] social structures are a constant and should not be changed. A difference in opportunities for 
participation in society which is associated with certain personal characteristics must therefore be 
overcome by disassociating the individual with the personal characteristic or by accepting that there is 
a difference in opportunities.’ [M.V. Liisberg, �'�L�V�D�E�L�O�L�W�\���D�Q�G���(�P�S�O�R�\�P�H�Q�W�����$���&�R�Q�W�H�P�S�R�U�D�U�\ B/1'4/*/):  
J-2'.  �5�L�J�K�W�V @77$,'8" @77*/#+&),&B'./1"% �6�Z�H�G�L�V�K���D�Q�G���(�8 �/�D�Z���D�Q�G���3�R�O�L�F�\ (Intersentia Publishers, 
The Netherlands, 2011), at page&24].
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models of equality from a disability perspective, before proceeding to delineate the 
�V�S�H�F�L�¿�F�� �W�K�H�R�U�H�W�L�F�D�O�� �G�H�Y�H�O�R�S�P�H�Q�W�V�� �U�H�J�D�U�G�L�Q�J�� �W�K�H�� �H�T�X�D�O�L�W�\�� �Q�R�U�P�� �D�W�� �W�K�H�� �L�Q�W�H�U�Q�D�W�L�R�Q�D�O��
level.

B6B6+ !"<(2482'&$+>?"4='2:64

By way of contrast to the formal model of equality, the substantive or material 
model of equality does not focus on the same treatment. According to Catharine 
�0�D�F�.�L�Q�Q�R�Q���� �D�� �V�X�E�V�W�D�Q�W�L�Y�H�� �H�T�X�D�O�L�W�\�� �D�S�S�U�R�D�F�K�� �µ�F�K�D�Q�J�H�V�� �Q�R�W�� �R�Q�O�\�� �W�K�H�� �R�X�W�F�R�P�H�V�� �R�I��
discrimination cases but, as importantly if not more so, alters the circumstances 
�W�K�D�W���D�U�H���L�G�H�Q�W�L�¿�H�G���D�V���J�L�Y�L�Q�J���U�L�V�H���W�R���H�T�X�D�O�L�W�\���T�X�H�V�W�L�R�Q�V���L�Q���W�K�H���¿�U�V�W���S�O�D�F�H���¶65 She argues 
that the core insight of a substantive equality model ‘is always a social relation of 
rank ordering, typically on a group or categorical basis […] that precedes the legal 
one.’66 The UN Committee on Economic Social and Cultural Rights (UNCESCR) 
highlights the fact that substantive equality is concerned ‘with the effects of laws, 
policies and practices and with ensuring that they do not maintain, but rather 
alleviate, the inherent disadvantage that particular groups experience.’67 In other 
words, it looks to the systematically discriminatory effects of a facially neutral rule. 
By emphasising the effects of a particular rule, substantive equality includes within 
its remit instances of indirect discrimination,68 something that is vital in uncovering 
covert forms of discrimination against people with disabilities. Substantive equality 
also requires that States take concrete measures to remove barriers to participation. In 
order to facilitate this, reasonable accommodations must be put in place.69 The duty 
�W�R�� �D�F�F�R�P�P�R�G�D�W�H�� �V�L�J�Q�L�¿�H�V�� �D�O�W�H�U�D�W�L�R�Q�V�� �W�R�� �H�[�L�V�W�L�Q�J�� �I�D�F�L�O�L�W�L�H�V���� �S�U�D�F�W�L�F�H�V�� �D�Q�G�� �F�X�V�W�R�P�V����
which hinder the participation and inclusion of a disabled individual in mainstream 
society. While the duty to accommodate cannot result in fundamental structural 
changes in society, it is nonetheless a key facilitator of substantive equality,70 as 
it recognises differential characteristics and caters for the individualised needs of 
�S�H�U�V�R�Q�V�� �Z�L�W�K�� �G�L�V�D�E�L�O�L�W�L�H�V�� �L�Q�� �V�S�H�F�L�¿�F�� �F�L�U�F�X�P�V�W�D�Q�F�H�V���� �3�R�V�L�W�L�Y�H�� �D�F�W�L�R�Q�� �R�U�� �D�I�¿�U�P�D�W�L�Y�H��

64 My conceptualisation of substantive equality is based on the authors cited throughout this subsection. 
My conceptualisation of substantive difference and substantive disadvantage equality (in later 
subsections of this chapter) is based on the work of Oddný Mjöll Arnardóttir.

65�� �&���$�����0�D�F���.�L�Q�Q�R�Q�����µ�6�X�E�V�W�D�Q�W�L�Y�H���(�T�X�D�O�L�W�\�����$���3�H�U�V�S�H�F�W�L�Y�H�¶���������0�L�Q�Q�H�V�R�W�D���/�D�Z���5�H�Y�L�H�Z 1, 11.
66 Ibid.
67�� �8�1�&�(�6�&�5�����*�H�Q�H�U�D�O���&�R�P�P�H�Q�W�����������������������R�Q���W�K�H���H�T�X�D�O���U�L�J�K�W���R�I���P�H�Q���D�Q�G���Z�R�P�H�Q���W�R���W�K�H���H�Q�M�R�\�P�H�Q�W���R�I���D�O�O��

economic, social and cultural rights (Article 3 of the ICESCR), adopted at the thirty-fourth session of 
�W�K�H���&�R�P�P�L�W�W�H�H�����*�H�Q�H�Y�D�����������$�S�U�L�O���������0�D�\���������������8�1���'�R�F�����(���&�����������������������S�D�U�D��������

68 See the comments of M.V. Liisberg, �'�L�V�D�E�L�O�L�W�\���D�Q�G���(�P�S�O�R�\�P�H�Q�W�����$���&�R�Q�W�H�P�S�R�U�D�U�\ B/1'4/*/):  J-2'.  
�5�L�J�K�W�V @77$,'8" @77*/#+&),&B'./1"% �6�Z�H�G�L�V�K���D�Q�G���(�8 �/�D�Z���D�Q�G���3�R�O�L�F�\ (Intersentia Publishers, The 
Netherlands, 2011), at pages 28/29.

69 J.E. Lord and R. Brown, ‘The Role of Reasonable Accommodation in Securing Substantive Equality 
for Persons with Disabilities: The UN Convention on the Rights of Persons with Disabilities’ in 
M.H. Rioux, L.A. Basser and M. Jones (eds),���&�U�L�W�L�F�D�O���3�H�U�V�S�H�F�W�L�Y�H�V���R�Q���+�X�P�D�Q���5�L�J�K�W�V���D�Q�G���'�L�V�D�E�L�O�L�W�\��
�3�R�O�L�F�\��(Martinus Nijhoff, The Hague, 2011), at page 277.

70 Ibid.
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The School of Human Rights Research is a joint effort by human rights researchers in 
the Netherlands. Its central research theme is the nature and meaning of international 
�V�W�D�Q�G�D�U�G�V���L�Q���W�K�H���¿�H�O�G���R�I���K�X�P�D�Q���U�L�J�K�W�V�����W�K�H�L�U���D�S�S�O�L�F�D�W�L�R�Q���D�Q�G���S�U�R�P�R�W�L�R�Q���L�Q���W�K�H���Q�D�W�L�R�Q�D�O��
legal order, their interplay with national standards, and the international supervision 
of such application. The School of Human Rights Research Series only includes 
English titles that contribute to a better understanding of the different aspects of 
human rights.

�(�G�L�W�R�U�L�D�O�� �%�R�D�U�G�� �R�I�� �W�K�H�� �6�H�U�L�H�V���� �3�U�R�I���� �G�U���� �-���(���� �*�R�O�G�V�F�K�P�L�G�W�� ���8�W�U�H�F�K�W�� �8�Q�L�Y�H�U�V�L�W�\������
�3�U�R�I���� �G�U���� �'���$���� �+�H�O�O�H�P�D�� ���8�W�U�H�F�K�W�� �8�Q�L�Y�H�U�V�L�W�\������ �3�U�R�I���� �G�U���� �:���-���0���� �Y�D�Q�� �*�H�Q�X�J�W�H�Q��
���7�L�O�E�X�U�J�� �8�Q�L�Y�H�U�V�L�W�\������ �3�U�R�I���� �G�U���� �0���7���� �.�D�P�P�L�Q�J�D�� ���0�D�D�V�W�U�L�F�K�W�� �8�Q�L�Y�H�U�V�L�W�\������ �3�U�R�I���� �G�U����
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