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CHAPTER 1

1.1 Introduction

The Dutch employment protection legislation (EPL)" regarding the firing of permanent workers is
unique in the world. It so happens that the Netherlands has two institutes responsible for the
enforcement of employment protection law. The first institute is the public employment service
(PES)?, which operates under close supervision of the Dutch government®. It remains from a
decree that has been enforced during the occupation of the Netherlands during World War 1I.
The second institute is the universal civil court. The check for the fairness of the dismissal is a
preventative check, not a repressive one. As such, the PES and the civil court intervene at an
early stage of the dismissal process and therefore shape the dismissal protection for employees
with a permanent contract more directly. The OECD refers to the Dutch system as a “dual
system” of dismissal (OECD, 2004). More specifically, this dual system entails that an employer,
when intending to terminate a permanent employment contract of one his employees, may
either request the PES for a dismissal permission or may ask the civil court to dissolve the
contract. This given, it is the employer who is the plaintiff, and the employee who is the
defendant. In countries that apply a repressive check these roles are reversed.

The two separate dismissal procedures are rather different. Both institutes follow a
different set of legal rules. The PES follows the regulations that are recorded in the
Extraordinary Labor Relations Decree® and the Dismissal Decree®. Dismissal permission is given if
dismissal is judged to be fair. Fair dismissals are dismissals based on economic grounds (e.g
redundancy), dysfunctional behavior, a disturbed employment relationship, illness and
misconduct. Rules followed by the civil court are governed by the Civil Code of Law. The civil
court will rescind an employment contract if a substantial reason exists. A substantial reason is a
circumstance that would have also allowed for an immediate dismissal. Examples are fraud,
incompetence, drunkenness, theft and reckless behavior. A substantial reason also refers to a
circumstantial change that justifies the termination of an employment relationship. Examples
are economic circumstances, a disturbed employment relationship and long-term illness. In
practice, the majority of economic dismissals is filed at the PES. The civil court route is a more
popular route to dismiss a worker that is underperforming. Generally speaking, the civil court
procedure is the quickest route and the likelihood that the contract is dissolved is high. On
average it is also the most expensive route because courts may require employers to award
employees a severance pay. The PES procedure is longer. Severance pay, however, is not
required. There is no appeal possible against the decision made by either civil court or the PES.
Nonetheless, after being dismissed via the PES route, the employee concerned may ask the
court for compensation for unfair dismissal. This, however, occurs in less than 1% of all cases.®

! In this dissertation EPL is used as an acronym for Employment Protection Legislation.

% In this chapter we use PES as an acronym for public employment service. The official Dutch name for the PES is
Uitvoerings Instituut Werknemersverzekering (UWV). In this dissertation, if we refer to the PES, we mean the UWV,
and in particular the legal department of UWV that is responsible for handling dismissal requests. In this chapter we
use PES as an acronym for public employment service.

® If we refer to the government, we mean all Ministers and all Secretaries of State. In the Netherlands we distinguish
between a “government”, which is composed of all Ministers and the Queen, and a “cabinet” which is composed of
all Ministers and all Secretaries of State.

* In Dutch: Buitengewoon Besluit Arbeidsverhoudingen.

® In Dutch: Ontslagbesluit.

® Source: Data obtained from the civil court Maastricht.
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INTRODUCTION

After publication of the studies “Regulation or deregulation of the labour market. Policy regimes
for the recruitment and dismissal of employees in industrialized countries” of Michael Emerson
(1988), “Job security provisions and employment” of Ed Lazear (1990), and “Job security,
employment and wages” of Guiseppe Bertola (1990) policymakers became widely interested in
examining the effect of EPL on labor market outcomes. Since, the OECD calculates the
Employment Protection Legislation Index (EPL-Index) for a large number of its member states.
According to this index, the Netherlands is marked with one of the strongest employment
protection laws for workers with job tenure. Among the EU15 countries, only Portugal and
Germany have stricter labor markets for tenured workers.

A common perception is that extensive regulation is associated with the failure of Western
European labor markets and their inability to adapt to changing conditions (OECD, 1994; Bertola
and Rogerson, 1996; Bentolila and Bertola, 1990). Even though different interpretations are
found in literature, like efficiency wages (Yellen, 1984) or hysteresis and the 1980’s disinflation
policies (Ball, 1996), most authors agree that EPL plays an important role. As a reaction to the
idea that strict regulation leads to poor labor market outcomes, different European institutions
have encouraged their member states to reduce the strictness of their EPL system. The OECD
Jobs Study (1994, p50) advised to “loosen mandatory restrictions on dismissals in countries
where current provisions appear to seriously hinder economic restructuring and the hiring
chances of new labor force entrants.” The European Commission and the International Labor
Office have made similar recommendations. (European Commission, 2003, ILO, 2005).

1.2 Motivation

Ever since the foundation of the dual system in World War II, Dutch EPL is criticized. Different
governments have attempted to modify the system, almost all proposing to introduce a simpler
system with only one institute responsible for the enforcement of labor law. Over time,
different committees were installed and the Corporation of Labor’ was asked for advice. The
newly proposed modifications were never introduced. Directly after the War, the Corporation of
Labor concluded that the Netherlands was not ready for the abolishment of the PES route until a
judicial check on the reasonableness check of the dismissal existed.® Even when such a check
was introduced in 1953, the system remained intact.® After 1953, all bills in favor of a
modification were withdrawn as different political parties could not reach mutual agreements.
The idea for this dissertation stems from one of the most recent attempts made. In a
request for advice, dated July 3 2007, the former Minister of Social Welfare and Employment,
Piet Hein Donner, notifies the Corporation of Labor about his ideas to “improve” the Dutch EPL.
One of the most important aspects of his proposal is a singular regulation of employment
protection in the Civil Code of Law. The improvements suggested are driven by the general idea
that the rigidness of the Dutch dual system has led to a situation in which the relatively high
firing costs have led to a poor functioning labor market. A more flexible EPL is supposed to

7 In Dutch: Stichting van de Arbeid.

& “Herziening van het ontslagrecht: advies uitgebracht door het bestuur van de Stichting van de Arbeid aan de
Minister van Justitie” Den Haag: Stichting van de Arbeid 1947, p28.

% In 1953, the Dutch government rejected a motion in favor of the abolishment of the PES route with slight majority
(Drongelen, van & Rijs, van, 2008).
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CHAPTER 1

increase labor participation, especially among older employees, younger employees and women
(AV/IR/2007/23064). The plans of Minister Donner are heavily criticized, political parties do not
seem to agree and employees’ organizations are strictly against. This political impasse led to the
establishment of the Commission Labor Participation10 in December 2007. When delivering its
advice, the commission mainly focused on which measures have to be taken in order to bear the
costs of the aging population. Liberalization of the employment protection system is hardly
discussed. Again, the duality in the Dutch system of job security provisions remained untouched.

A huge part of the problem is created by the fact that we do not know whether the
relatively high firing costs of the current Dutch dismissal system lead to a decrease, or to an
increase in productivity and employment. Literature on the effect of EPL on different labor
market outcomes draws many different conclusions. Reasons for divergence in results are
differences in settings, different measures of EPL, but also the use of different methods. This
leaves room for severe debates and divides the cabinet into opponents and advocates of a more
liberal EPL. Agreements are not reached because the expected outcomes of certain proposed
modifications are not testable.

We observed that detailed knowledge about the Dutch system is lacking. Although the
international discussion about EPL is to a large extent a discussion about the effect of firing costs
on the functioning of the labor market, an up-to-date approximation of the firing costs of both
separate procedures, PES and civil court, does not exist. Neither do we know the specifics
behind the choice for the PES or the civil court route. What type of employees and employers
are involved? Which reasons for dismissal prevail at both routes? We furthermore observed that
between 1998 and 2008, the two routes were chosen in almost equal proportions.11 For
economists a balanced decision between both routes is an indication that both routes are of
equal importance for the termination of the employment contract. On itself, the option to
choose is an indication of labor market flexibility. Abolishing one of the two routes results in
more rigidity because decisions are made under stricter requirements.

We realized that the Dutch labor market deserves some special attention. Little is known
and heard about the positive aspects of Dutch EPL. Although we cannot give a more clear cut
answer to the question how EPL affects different labor market outcome in general, we do know
that the Dutch labor market is an example that challenges modern theories of unemployment
and worker protection. Although being marked with one of the strongest regulations for
permanent workers, the Netherlands outperforms most EU15 countries in terms of employment
and worker productivity.

Five years have passed since the proposal of Minister Donner in 2007. The Dutch EPL has
been left untouched. For how long is uncertain. In May 2012 the Kunduz® parties VVD, CDA,
D66, GroenLinks and ChristenUnie agreed that Dutch EPL will be drastically revised in 2014. The
new proposition made follows the trend that was set by Minister Donner in 2007 and aims for
the abolishment of the dual system.

1% 1n Dutch: Commissie Arbeidsparticipatie.

1 In 2008, the effects of the Great Recession became tangible and the number of requests filed at the PES became
twice the amount as the requests filed at the civil court.

12 Because of an earlier mutual agreement to support the police training missing in the Afghan province of Kunduz,
the media started referring to these parties as the Kunduz parties.
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INTRODUCTION

1.3 Scope

According to the definition of the OECD, employment protection legislation (EPL) “ refers both
to regulations concerning hiring (e.g. rules favoring disadvantaged groups, conditions for using
temporary or fixed term contract, training requirements) and firing (e.g. redundancy
procedures, mandated pre-notification periods and severance payments, special requirements
for collective dismissals and short-time work schemes)” (OECD, 1999, p50).

The Dutch discussion is mainly a discussion about the stringent dismissal regulation for
permanent workers. Therefore, the general focus of this dissertation is on the firing component
of EPL, and more specifically on the firing of permanent employees. It furthermore focuses on
the termination of the employment contract by dismissal via the PES and the civil court. Other
options to terminate an employment contract are at will during the trial period, termination by
mutual consent, termination by operation of law™ and by summary dismissal. These options are
beyond the reach of this dissertation.™

1.4 Structure

The structure of this thesis is as follows. Chapter 2 presents an overview of the Dutch EPL. It
commences with a description of the regulations regarding the termination of an employment
contract by dismissal via the PES and via the civil court. It continuous with a sketch of history.
The first milestone in history is the introduction of the old Civil Code of Law, which introduced a
new national civil law that contained three articles regarding the employment relationship
between an employer and an employee. Originally, these articles were all written to protect the
employer, not the employee. The introduction of the first legislative measures that aimed for
the protection of the employee was not until 1909 when the Law on Employment Contracts®™
was enacted. The Law on Employment Contracts resulted in the introduction of the preventative
check by the civil court. Moreover, periods of notice were introduced. The PES route of dismissal
was introduced when the occupying force of Nazi Germany enacted the First Enforcement
Resolution™® on June 11th 1940. After the war the Dutch government upheld this resolution
through the declaration of the Extraordinary Labor Relations Decree'’ of October 5, 1945.
Uniquely, the dual system still exists today. We continue Chapter 2 by placing the Netherlands in

3 A termination of an employment contract by operation of law may imply the expiry of a fixed term contract or the
death of an employee.

1 An estimation of the distribution of dismissal cases over the different termination options is given by a survey
conducted in 2001 (Research and Beleid, 2001), which investigates the relationship between the flow into
unemployment benefit and the different options to terminate an employment contract. This research indicates that
in 52% of all cases termination of an employment contract occurs because of the expiration of a fixed term or
temporary contract. 6% is termination by mutual consent. 3% is terminated during the trial period. 21% of contracts
is terminated either via the PES (10%) or via the civil court procedure (11%%).2% of contracts is terminated without
permission, 1% of contracts is terminated by summary dismissal, 12% is a rest category and 3% is unknown
(n=2,263). To our knowledge, a more recent estimation does not exist.

' In Dutch: Wet op de Arbeidsovereenkomst. This law was passed in 1907 and enacted in 1909.

' |n Dutch: Eerste Uitvaardigingsbesluit.

7 In Dutch: Buitengewoon Besluit Arbeidsverhoudingen.
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an international context and end with a discussion on why the proposed modifications of the
Dutch EPL were never enacted.

We have collected a sample of 3,391 individual dismissal requests containing workers’ and
employers’ information, of which 1,134 requests are filed at PES in the period 2006-2009 and
2,257 requests are filed at the civil court in the period 2003-2009. This collected sample is
unique and is used for the analyses in Chapter 4 to 7 of this dissertation. Data collection was not
an easy task since the civil court does not store employers’ and employees’ information
electronically. The PES does this only partly. Most information on a case is kept in hard copy
dismissal files that are stored in an archive. Data have been collected manually. Chapter 3
presents all specifics of the data collection method.

Chapter 4 continues with a comparative analysis of firing cost differences between the two
separate procedures. We contribute to existing literature by providing an up-to-date overview
of costs. Hassink, Reitsma and Roorda (1998) estimated firing costs of both procedures in the
90’s. The more recent research of Knegt and Tros (2007) made similar calculations. Both studies
use self-reported measures to calculate firing costs. Actual costs are not observed. We use a
representative sample containing actual data of firing disputes. Instead of estimating firing
costs, we observe costs using information on the wage, the duration of the dismissal process
and the actual amount of severance pay awarded. This results in a more precise estimation. We
find that, on average, firing costs by civil courts are four times larger than firing costs of PES
dismissals. The difference in costs between both procedures is a result of the fact that
employers are relieved from the obligation of severance payment when the PES grants a
request.

In Chapter 5, we show that the Dutch labor market is an example that challenges modern
theories of unemployment and worker protection. Despite of being marked with one of the
strongest regulations for permanent workers, the Netherland outperforms most other European
countries in terms of unemployment, labor participation and worker productivity. Moreover, we
compare the two separate procedures in terms of workers’ and employers’ characteristics. We
show that larger employers go to the civil court more often. Medium sized firms are more likely
to follow the PES route of dismissal. Additionally, the employees involved in the civil court route
earn slightly higher wages. We continue Chapter 5 with introducing the idea that the Dutch
system can be viewed as a system of the government relieving firms in demise to pay severance.
This is a unique feature of the Dutch labor market. We present a simple theoretical equilibrium
model of employment determinations of firms that have the opportunity to receive severance
pay exemption when facing economic distress. The model predicts that a system of severance
payment exemption is less costly than the alternative of additional unemployment benefits as
long as the wage elasticity of labor demand does not exceed the inverse of the replacement
ratio.

Chapter 6 shows that the number of PES dismissal requests and number of civil court
dismissal requests increases with increasing unemployment rates. This holds true for both
economic and noneconomic requests. Under the assumption that the judicial decision is
independent of the state of the economy, we provide evidence that these recession induced
cases that are filed at the PES procedure are weaker cases from a plaintiff’s perspective. We
define a weaker case as a case that does not, partly or fully, comply with the definition of a fair
dismissal as stipulated in the Dutch code of law. Recession induced cases filed at the PES have a
smaller likelihood of being granted. These results are desirable from a judicial perspective

14



INTRODUCTION

because they imply that the PES does not allow an employer to terminate a permanent
employment contract without a reasonable cause. For the civil court we do not find evidence
that recession induced cases are of lower quality. A possible explanation for this finding is that
the assumption of judicial independence is a too strong assumption to make for the civil court.
Further research is needed to clarify this issue.

In Chapter 7 we present the latest proposal of the Kunduz®® parties VVD, CDA, D66,
GroenLinks and ChristenUnie to drastically revise the Dutch EPL."® In short, the proposal argues
for the abolishment of the preventative check of dismissal and for the introduction of a budget
that is used for schooling purposes. The proposal furthermore argues for the financing of the
first months of the unemployment benefit by the employer. We continue Chapter 7 by sketching
an overview of the reactions the new proposal has provoked. We summarize a letter of protest
that was sent by a delegation of scientist to the Upper Chamber, dated June 11th 2012.%° We
furthermore present opinions from a workers’ employers’ and voters’ perspective. Next, we
present our point of view. We are against the proposed measures and are in favor of the
maintenance of the dual system of employment protection. To put strength to the view to reject
the new proposed measures, we additionally show that the proposed system will not lead to a
decrease in firing costs. We conclude Chapter 7 by proposing an outlook for future research and
by presenting the policy implications of our research.

Recent political developments have motivated us to write a brief update. Chapter 8
describes the measures as proposed in the Coalition Agreement®’ of October 29" 2012. We
present a short overview of the agreement, calculate the costs of the newly proposed measures
and express our point of view.

'8 Because of an earlier mutual agreement to support the police training missing in the Afghan province of Kunduz,
the media started referring to these parties as the Kunduz parties.

' |n the Spring Agreement of May 2012 the political-parties VVD, CDA, D66, GroenLinks and ChristenUnie proposed
a new drastic revision of the current Dutch EPL. This proposal was revised and sketched in more detail by Henk
Kamp, (outgoing) Minister of Social Affairs and Welfare and was send to the Upper Chamber at the 18" of June
2012.

% See “Hoogleraren kraken versoepeling ontslagrecht”. Volkskrant June 12th 2012. www.volkskrant.nl/vk
vk/nl/10637/VK-Dossier-Verkiezingen-van-2012/article/detail/3269984/2012/06/12/Hoogleraren-kraken-
versoepeling-ontslagrecht.dhtml, retrieved September 11th 2012.

! |n Dutch: Regeerakkoord.
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CHAPTER 2

2.1 Introduction

In the Netherlands, the set of rules governing the hiring and firing of employees is rather
complex. Unlike in most OECD countries, the Netherlands has two institutes responsible for the
enforcement of labor law: the public employment service (PES)?? and the civil court. The OECD
refers to the Dutch system as a “dual system” of dismissal (OECD 2004). The check for the
fairness of the dismissal is a preventative check, not a repressive one. As such, the PES and the
civil court are involved at an early stage of the dismissal process. It also implies that the
employer is the plaintiff and the employee the defendant.”® The Dutch system is unique in the
world.

In Section 2 of this chapter we present an overview of the current Dutch employment
protection legislation (EPL)**. The duality of the Dutch system, together with the preventative
nature of the dismissal check, implies that a Dutch employer may dismiss a permanent worker
by either requesting prior permission from the PES, or by requesting the civil court to dissolve
the employment contract. The PES is a public institute, supervised by the Minister of Social
Affairs and Employment; the civil court is an independent legal body. Both apply a different set
of laws. Rules regarding dismissal via the PES are recorded in the Extraordinary Labor Relations
Decree® (ELRD) and the Dismissal Decree®® (DD). Termination of employment via the civil court
is governed by the Civil Code®” (CC). Besides termination by dismissal, an employment contract
may also be terminated at will during the trial period, by mutual consent, by operation of law?®
and by summary dismissal. As mentioned earlier, these options are beyond the scope of this
dissertation.

We continue this chapter by looking back into the past. An historical overview of the
evolution of Dutch EPL that is given in Section 3 allows us to understand the system as it exists
today. We commence with describing a milestone in the history of Dutch employment
protection: the introduction of the old Civil Code of Law in 1838. The Civil Code introduced the
concept of contractual freedom, which was quite revolutionary at that time. Despite this
contractual freedom, the worker remained inferior to the master, who determined the content
of the contract. As a result of the Industrial Revolution at the second half of the 19" century
working conditions deteriorated and social injustice increased. A general protest against this
rising social injustice resulted in the enactment of the first modest labor laws. Labor for children

*2 |n this chapter we use PES as an acronym for public employment service. The official Dutch name for the PES is
Uitvoerings Instituut Werknemersverzekering (UWV). In this dissertation, if we refer to the PES, we mean the UWV,
and in particular the legal department of UWV that is responsible for handling dismissal requests.

2 The Netherlands also knows a repressive check of dismissal. The employee that is dismissed may file a request at
the civil court for being manifestly unreasonably dismissed (sec. 7:682 CC). This check, however, is not often used. At
the Maastricht civil court, over the years 2003- 2009, this procedure is followed an average amount of 36 times per
year. The average amount of preventative dismissal procedures that was followed at this court was 2,025
procedures per year. For the same period, the average number of preventative cases at the PES district Maastricht
was 3,700.

**EPL s used as an acronym for employment protection legislation.

% |n Dutch: Buitengewoon Besluit Arbeidsverhoudingen.

%% |n Dutch: Ontslagbesluit.

7 In Dutch: Burgerlijk Wetboek.

8 A termination of an employment contract by operation of law may imply the expiry of a fixed term contract or the
death of an employee.
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under 12 became forbidden, maximum working hours were set and protection measures against
working hazards in the industry were introduced. It was not until the Law on Employment
Contracts of 1907, when employees received some legal rights. The preventative check by the
civil court was introduced. The law furthermore resulted in the introduction of the notice
period. The second milestone in the history of Dutch EPL is seen in the post-war period, in 1945,
when the Dutch government upheld a resolution that was introduced by the occupying force of
Nazi Germany. This resolution imposed that an employer could not dismiss an employee
without prior approval of the Labor Inspectorate: the PES route of dismissal was born. The post-
war period is characterized by an increase in employee protection. Notice periods were
extended and a specific issuing of rules for economic dismissals was introduced. We close
Section 3 with an overview of the most recent 30 years in which the need for flexibility
increased. Employers argued that EPL had become too rigid. In times of international
competition, there was a need better adjust to changes in labor demand and supply.

In Section 4 we continue this chapter by placing the Dutch EPL in an international context.
We use the summary measures of employment protection legislation of the OECD to compare
the strictness of the Dutch labor market to the strictness of the labor markets of other OECD
member countries. We show that in terms of regulation for permanent workers, the
Netherlands has one of the most regulated labor markets of all.

Section 5 presents a literature review on how research on the effect of EPL on different
labor market outcomes has proven inconclusive. A main argument used by policymakers and
politicians is that the Dutch system does not positively affect the functioning of the labor
market. We argue that the arguments used by the government are based on untested premises.
This leaves room for severe debates and divides the government into opponents and advocates
of a more liberal EPL. Agreements are not reached because the expected outcomes of certain
proposed modifications are not testable. Section 6 concludes.

2.2 The current Dutch EPL

This section describes Dutch labor law as it is enforced today. It starts with a general
description, followed by an overview of the rules applied by the PES and the civil court. Last, a
schematic presentation of the differences between both institutes is given.

2.2.1 Two routes of dismissal

In the Netherlands, rules regarding the termination of employment contracts are recorded in
the Civil Code®® (CC), the Extraordinary Labor Relations Decree® (ELRD), the Dismissal Decree®!
(DD) and the Collective Redundancy Act®? (CRA). In cases where regulations are not compulsory,
or where the law is silent, collective labor agreements may be a source of law. Dutch law makes
a distinction between fixed term employment contracts, which are contracts concluded for a
definite period of time and permanent employment contracts, which are contracts concluded

*° In Dutch: Burgerlijk Wetboek.

*%|n Dutch: Buitengewoon Besluit Arbeidsverhoudingen.
* In Dutch: Ontslagbesluit.

*2|n Dutch: Wet Melding Collectief Ontslag.
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for an indefinite period of time. Fixed term contracts automatically expire at the end of a
predefined period.*®

Under Dutch law, employees (with a permanent employment contract) are protected
against dismissal by a preventative or a-priori system of dismissal. An employer may either
request: the PES for a permission of dismissal (sec. 6 ELRD); or the civil court for a dissolution of
the employment contract (sec. 7:685 CC).If an employer has chosen for termination of the
contract via the PES, but the PES does not grant dismissal permission, he can still request for the
rescission of the contract by the civil court, and vice versa. Both institutes act independently
from each other.

Other options to terminate an employment contract are at will during the trial period,
termination by mutual consent, termination by operation of law?* and by summary dismissal. In
these cases, the above routes do not apply.

A reason for an employer to select the PES route of dismissal is that the payment of
severance is not obliged. The PES route is also the route to follow when the dismissal is of a
collective nature. The civil court route is chosen because it is in general the fastest route.
Furthermore, the civil court may resolve the employment contract when a dismissal prohibition
exists. The choice to follow the one or the other route is a strategic choice that is dependent on
the expected cost of a certain route and the likelihood of success. For one employer the PES
route is the cheapest and the most effective route, for the other employer this holds true for
the civil court route.

Figure 1 shows the number of requests filed at both institutes. In 1993, approximately 75
percent of all requests was directed at the PES. From 1998 to 2008, the two routes were chosen
in almost equal proportions. In the year 2003, the number of dismissal requests filed reached its
peak with 85,881 and 78,419 cases filed at the PES and the civil court, respectively. This number
decreased until 2008 and rose again in 2009. In 2009, however, the civil court lost its popularity
as almost 70 percent of all dismissal cases went via the PES route. After 2009, the PES route is
followed approximately twice as often as the civil court route.

Route I: Dismissal permission via the PES

Termination of employment by dismissal via the PES is governed the Extraordinary Labor
Relations Decree (ELRD) and the Dismissal Decree (DD). The ELRD and DD summarily deal with
formal and material conditions for granting dismissal permission and apply to all employment
contracts and cases that are covered by section 7:610 (CC).>* Section 1(b) (ELRD) expands this
definition to workers who perform personal labor without a contract of employment.36 The
ELRD and DD do not cover: 1) employees of a public body; 2) persons in an ecclesiastical
position; 3) the teaching staff of educational institutes led by a natural person or body

*3 Fixed term contract may be concluded for a specific task, a project or a definite term (sec. 7:667(1) CC).

** A termination of an employment contract by operation of law may imply the expiry of a fixed term contract or the
death of an employee.

% Section 7:610 (1) (CC) states that the employment contract is an agreement under which one party, the employee,
is employed by the other party, the employer, in return for remuneration for a certain period of time.

*® Unless a) personal labor is performed for at least three other persons, b) the employee is not assisted by at least
three other persons other than the registered partner/husband/wife/family member/foster children, c) this personal
labor is incidental.
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corporate; 4) employees only or predominantly performing domestic work in private households
for less than three days a week (sec. 2 ELRD); and 5) statutory directors (Stcrt 1872, 234).

100 4

80 1

number of requests x 1000

40 ~

20 A

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011

Civil court

Figure 1 Dismissal requests at the PES and the civil court.
Sources: CPB 135 — Employment Protection Legislation (2006) , Ontslagstatistieken, 2006-2009, Raad voor de
Rechtspraak (2012), UWV (2012)

Table 1 The minimal information required in the dismissal application.

Information required

Employer related information
The name and the address of the employer
The date

An indication that the request concerns a dismissal permission

Employee related information

The name of the employee concerned

Address, postal code and place of residence of the employee
Date of birth of the employee, date first day of employment
Job description, gross wage

Social security number

Reason for termination of the contract of employment

Source: UWV (2011)

Table 2 Statutory minimum period of notice.

Tenure Section 7:672(4) CC: approval of PES  Section 7:672(2) CC
Less than 5 year 1 month 1 month

5to 10 years 1 month 2 months

10 to 15 years 2 months 3 months

More than 15 years 3 months 4 months

Source: UWV (2011)
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The PES operates under close supervision of the government. The minister of Social Affairs and
Employment is authorized to grant dismissal approval and has delegated this authority to the
PES. The PES is supposed to report to the Minister on how the authority to grant dismissal
approval is practiced. Rules governing the dismissal approval are set by the Minister (sec. 6(7)
ELRD).

The dismissal procedure commences with a written application that is send by the
employer to the PES. The application must contain the reason for dismissal and should be
substantiated by evidence. The subsidiary of the PES that is situated in the area in which the
concerned employee is employed is responsible for handling the request.37 Table 1 presents the
minimum information the application is required to contain. If on receipt of the appeal
information is missing, the employer has eight more days to fulfill all requirements. As soon as
the PES has received a complete appeal, the involved employee is notified and given the
possibility to submit a written defense within two weeks after notification (sec. 2:2 (DD)). In a
next step, the dismissal file including the employer’s application and the employee’s defense, is
send to a Redundancy Committee (sec. 6(4) ELRD, sec. 2:5 DD). This committee is composed of
representatives of the workers’ and the employers’ associations. Its task is to advise the PES. On
the basis of this advice, the PES reaches a decision. Permission is given if dismissal is judged to
be fair (sec. 3:10 DD). Fair dismissals are dismissals based on economic grounds (e.g
redundancy), dysfunctional behavior, a disturbed employment relationship, illness and
misconduct.?® The dismissal permission is time-limited and valid for a maximum period of eight
weeks. The employer is not obliged use the permission; he may also let it expire.39’40

A standard PES dismissal procedure takes four to six weeks. Complicated cases and cases in
which the employer fails to provide sufficient information may take longer.

Under Dutch law, termination of an employment relationship is unlawful when the
statutory notice period is not observed 7:672(2) (CC). With permission from the PES, statutory
notice periods are reduced by one month (sec. 7:672(4) cC)™ (See Table 2).

It is not possible to make an appeal to the decision of the PES (sec. 6(10) ELRD). The
employee, however, may file a request at the civil court because of being manifestly
unreasonably dismissed (sec. 7:682 CC). Civil court may compensate the employee for being
unreasonably dismissed or it may recover the employment relationship.

Route II: Dismissal via civil court

Rules and regulations regarding the rescission of the employment contract by court are
recorded in the Civil Code (CC). The Civil Code applies to all employment contracts and cases in
which one party, the employee, is working for the other party, the employer, in return

¥ Multiple subsidiaries of the PES are located throughout the Netherlands, each covering a different, multiply
exclusive, area. See Chapter 3 of this dissertation.

8 We refer to the Dismissal Decree, section 4 and section 5 for a complete overview of all grounds for dismissal

% The PES determines the term for expiration, the maximum is eight weeks (sec. 2:7 DD).

“° The PES does not terminate the employment contract. It only permits the employer to terminate the employment
contract.

“LIn order to resign, employees need to give notice one month in advance (sec. 7:672(3) CC).
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4344 The civil court that is located in the

remuneration for a certain period of time 7:610(1) (CC).
area in which the employee lives or works is responsible for handling the request (sec. 7:685(3)
CC).”® The procedure commences with a written appeal (sec. 7:685(1) CC) that is send to court
and that motivates the employer’s intention to terminate an employment contract. No specific
rules regarding the content of the appeal exist. Shortly after, the employee concerned is notified
and is given the opportunity to submit a written defense.

We can distinguish between two types of dismissal cases. The first type of case is the pro-
forma case. It is a non-contradiction case, which implies that the outcome is mutually agreed
upon by the employer and employee involved. Preceding the court procedure, agreements are
made about the date of termination and the severance payment that will be awarded to the
dismissed employee. The court generally follows the agreements made. As such, an oral court
session in which the employer and the employee are heard is generally not held. The second
type of case is the contradiction case. In these cases, employer and employee disagree about
the terms of dismissal. When the civil court receives a request of the second type, both parties
are heard in front of court.*® The court’s decision is presented shortly after this court hearing.
When the court decides to rescind the employment contract it is allowed to ignore the statutory
minimum notice period as recorded in section 7:672(2) CC (See Table 2). A standard
contradiction procedure takes three to four weeks. The duration of a pro-forma procedure is
shorter.

The civil court will rescind an employment contract if a substantial reason exists (sec. 7:685
(2) CC). A substantial reason is a circumstance that would have also allowed for an immediate
dismissal. Examples are fraud, incompetence, drunkenness, theft and reckless behavior. A
substantial reason also refers to a circumstantial change that justifies the termination of an
employment relationship. Examples are economic circumstances, a disturbed employment
relationship and illness.

Unlike the PES, the civil court may award a severance pay (sec. 7:685(8) CC). This only holds
true when the employment contract is rescinded because of a change in circumstances. In
calculating the severance pay the Civil Court Formula is used as a guideline. The formula
multiplies the number of years of service (A) by the gross monthly salary (B) and by a correction
factor expressing the special circumstances of the case (C). The years of service up to the age of
35 are counted as half a month’s salary, from 35 to 45 as 1, from 45 to 55 as 1,5 and after 55 as
2. With the correction factor, the civil court takes into account the culpability of the parties. The
factor is equal to 1 if none of the parties are culpable. It is larger than 1 if mainly the employer is
culpable and smaller than 1 if mainly the employee is culpable. The civil court may also take into
account the financial situation of the employer and the job market position of the employee. It
is not possible to make an appeal to the court’s decision.

3 Unless agreed-upon otherwise by both parties, before or on initiation of the employment relationship, either by
law or by ordinance, the provisions of the Civil Code do not apply to persons employed by the State, the District
Council, the City Council, the Water Board or any other public body (sec. 7:615 CC).

* This route of termination via judicial decision is predominantly used by employers, but employees may also follow
this procedure.

“® Civil courts are located throughout the Netherlands, each covering a different area, see Chapter 3.

6 Section 7:685(6) (CC) stipulates that this oral session is supposed to be held within four weeks after the appeal
date.
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2.2.2 Prohibitions of dismissal
In addition to the general protection against dismissal as mentioned above, special protection is
provided for employees in certain situations. This protection prohibits employers to dismiss
employees during the first two years of illness, during pregnancy and maternity leave and
because of membership of the works council, a works council committee or a safety
committee.”” If an employer contravenes a prohibition, the employee concerned may invoke the
invalidity of such dismissal within a time limit of two months. In such case, the dismissal is
declared annul and the employee is reemployed. If an employer intends to dismiss a worker for
whom a dismissal prohibition exists, he may follow the civil court route as civil courts may
dissolve a contract in the presence of such a prohibition. The reason for dismissal, however, may
not be related to the dismissal prohibition. For example, the civil court will not resolve the
contract of an employee that is sick for less than two years due to the fact that the employee is
ill. The contract of the concerned employee can be dissolved on the basis of economic grounds.
When an employer requests for a dismissal approval of at the PES, he is notified by the PES
about the existence of a prohibition of dismissal. The employer may decide to proceed with the
procedure or to withdraw the request. In deciding whether or not to grant dismissal permission,
the PES does not take into account the existence of a dismissal prohibition. It only checks
whether the dismissal meets all the criteria of a reasonable dismissal. If all criteria are met,
dismissal permission is given. The employer may decide to use the permission and dismiss the
employee before it expires. Dismissal, however, even is the presence of a permit of the PES, is
invalid when a dismissal prohibition exists.

2.2.3 A schematic overview of the comparison of both routes

Table 3 below shows a schematic summary of both routes and their characteristics. Table 4
presents a summary of the options for both the employer and the employee, after the employer
has initiated a procedure via either the PES or the civil court.

" The law records more prohibitions of dismissal. For a complete over view see sec. 7:670, Civil Code of Law.
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Table 3 The two different routes compared.

PES

Civil Court

System of a-priori control

Who can commence the
procedure?

Section of law

What determines which
district is responsible for
handling the appeal?

Range

Duration of procedure

Statutory notice period
applies?

Severance pay awarded

Appeal possible?

Possible to dismiss an
employee for whom a

dismissal prohibition applies?

The permission to terminate an employment

contract.

The employer only.

Section 6 ELRD.

The place of employment.

All employees covered by section 7:610 (1)
(CC) with the exception of 1) employees of a
public body; 2) persons in an ecclesiastical
position; 3) the teaching staff of educational
institutes led by a natural person or body

corporate; 4) employees only or

predominantly performing domestic work in
private households for less than three days a
week (sec. 2 ELRD); and 5) statutory directors

(Stcrt 1872, 234). Workers who perform
personal labor without a contract of
employment are covered.

75% of all requests is handled within four to

six weeks.

Yes, however, after dismissal approval of the
PES, the applicable notice period described

by law may be reduced with one month,

provided that the notice period will not be

less than one month (sec. 7:672(4) CC).

The PES is not entitled to award severance

pay.

No.

No.

The rescission of the employment
contract by the judge.

Both parties, although it is
predominantly used by the employer.

Section 7:685 CC

The place of residence of the
employee or the place of
employment.

All employees covered by section
7:610 (1) (CC) with the exception of
persons employed by the State, the
District Council, the City Council, the
Water Board or any other public body
(sec. 7:615 CC).

Three to four weeks in case of a
contradiction case. Pro-forma cases
can be closed within a week.

No. The judge decides when the
employment contract is rescinded.

Severance pay is awarded. The Civil
Court Formula is used as a guideline.

No.

Yes, if the reason for dismissal is
unrelated to the reason for the
existence of the dismissal prohibition.
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Table 4 Different options to follow after each dismissal procedure.

Dismissal via PES Dismissal via the civil court

PES checks if dismissal is fair. Civil court checks for the existence of a substantial reason
to dissolve the employment relationship.

It is not possible to make an appeal against the decision It is not possible to make an appeal against the decision
of the PES. of the civil court

Option employer: If dismissal permission is not granted, = Option employer: If the contract is not dissolved, the
the employer may initiate a dismissal procedure at the employer may initiate a dismissal procedure at the PES.
civil court.

Option employee: If dismissal permission is granted the ~ Option employee: The employee does not have any
employee may file a request at the civil court because of options.

his dismissal being manifestly unreasonable. Civil court

may compensate the employee according to the civil

court formula (A x B x C).

2.3 History of Dutch EPL*

This section describes the history of Dutch EPL. An overview of history is important to
understand the Dutch system as it exists today.

2.3.1 The first protective measures

The introduction of the Civil Code of Law

The introduction of the old Civil Code of Law (old CC)49 in 1838 can be regarded as a milestone in
the history of Dutch EPL. Inspired by the French Code Civil of 1804, the Dutch Civil Code
introduced a new national civil law. Even though the Civil Code did not encompass labor law in
its strictest sense, it did contain three sections regarding the ‘lease and letting of servants and
workers.*® First, section 1637 (old CC) recorded that a person could only work for one specific
organization. Second, section 1638 (old CC) stipulated that the master, under oath, should
always be taken at his word in case of disputes about the amount of wage paid, the terms of
payment and the length of the employment relationship. Finally, in section 1639 (old CC) it was
stipulated that servants and workers, unless hired for a predetermined period, were not allowed
to leave their master without a lawful reason. If, for any reason, servants or workers did leave
unlawfully, they were fined.

8 When writing this historical overview, main sources of information used were Naber (1981), Nyfer (2000), Heerma
Van Voss (1992), Pennings (2007), CPB (2006), Loonstra and Zondag (2008) and Van Drongelen, and Van Rijs, (2008).
9 In 1992 the new Civil Code of Law was introduced. It replaced the old Civil Code of Law. All articles received a new
number.

*® Rules and regulations regarding the employment relationship where stipulated in General Agreements Law (In
Dutch: Algemene Overeenkomstenrecht).
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Even though these three sections might seem of marginal importance in our 21st century
perspective, they were quite revolutionary at their time. Since the introduction of the Civil Code
in 1838, regulations regarding the employment relationship were recorded in General
Agreements Law®'. This law applied the concept of contractual freedom. Before 1838 this
freedom was unheard of. In the old guild system the employment relationship between the
master and the apprentice was fixed: the apprentice could not just leave and work for another
master. Nevertheless, it must be noted that despite of the transition from fixed employment
relationships to contracts and contractual freedom, the servant remained inferior to the master.
After 1838 it was still the master who determined the content of the contract. This inferiority of
the servant is also evident from section 1638 described above: “under oath, the master should
always be taken at his word”. In modern eyes, this article seems ridiculously unfair. However,
the legislator of 1838 believed that master was the most sophisticated one, not the worker.
Therefore, it was ‘obvious’ to trust the former one at forehand.

The industrial revolution

As a result of the rise of the Industrial Revolution at the second half of the 19th century, labor
conditions changed drastically. To keep the production process in factories going, many
(uneducated) workers were needed and even children were put into use. Labor became
concentrated around the bigger cities. Hoping for a better life, families were drawn from the
countryside towards this concentration of work. Living conditions in these cities were far from
pleasant. Housing was poor, the overall educational level was low and circumstances in factories
were dreadful. Not occasionally, working shifts took longer than 20 hours. Furthermore, workers
earned minimum wages and were often forced to spend a huge part of what they earned at the
shop or factory of the employer, regularly against too high prices. In the event of death or
sickness of the wage earner, families struggled to survive. Poverty care existed but was little
developed.

This social unjustness led to the development of (worker) unions. In general, however, the
impact of these movements was minimal. One of the few unions that did have some impact was
the ‘Comité ter bespreking van de sociale quaestie’ (1870-1880). This committee was formed by
politicians, intellectuals and members of worker unions and was concerned about the arising
social unrest and the need for better conditions for workers. Especially the position of women
and children was perceived as worrisome. Public awareness arose that conditions would not
improve without governmental interference. Even though the government remained little
involved in improving social matters, child labor was soon tackled. In 1873, the first, but still
modest labor law was introduced: de Child Law Van Houten®2. It arose as the consequence of a
parliamentary inquiry about labor conditions in factories and workshops, held in 1866. The law
forbad paid employment of children under 12, except for domestic services and fieldwork.
Sixteen years later, the Labor Law™ of 1889 stipulated the working hours of children under 16
and of women. Furthermore, the new law introduced the Labor Inspection. In that same year
night shifts for women were forbidden. The Security Law®* of 1895 offered adult men some

> In Dutch: Algemene Overeenkomstenrecht.
*2 |n Dutch: Kinderwet Van Houten.

>3 In Dutch: Arbeidswet.

**In Dutch: Veiligheidswet.
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protection against the hazards in the industry. It imposed employers to protect their workers
against health and safety danger in factories and workshops.55

Law on employment contracts

In 1907, the Law on Employment Contracts®® was passed. This law introduced the first legal
measures that aimed for the protection of the employee. The institution charged with the
enforcement of this protection was the civil court. The 1907 law recorded approximately 20
articles about the termination of the employment contract (articles 1639e till 1639x (old CC)).
Together, these articles introduced three different options to terminate an employment
contract. The first option was the termination of an employment contract by operation of law.
Examples are the expiry of a fixed term contract and death of one of the two parties. The
second route was the termination of the employment contract by mutual consent. The third
route was the termination of the employment contract via the civil court.”” A very important
article in this third route is article 1639w, which enabled the civil court to dissolve a contract
only in extraordinary circumstances.*® The possibility to award severance pay did not exist yet.
After some modifications that broadened the possibilities of the civil court to dissolve an
employment contract, article 1639w (old CC) would later become article 7:685 (CC), the article
described in the first paragraph of this chapter and the article on which the civil court route is
based.

The 1907 law was characterized by its strong emphasis on wages. Protection was found in
regulations imposing the form in which the wage should be paid. For example, wages in the
form of vouchers to be exchanged for goods that were sold by the employer were no longer
allowed. Article 1638c recorded that the employee was entitled to receive his wage in times of
sickness. Furthermore, the law regulated medical treatment for resident employees (article
1638jj (old CC)). Additionally, the new law dealt with regulations about the collective labor
agreement (article 1937n (old CC)), a competition clause (article 1637w (old CC)) and
stipulations imposing safety regulations within the organization (article 1638x (old CC)). This last
article 1638x obliged the employer to safeguard the working environment. If safety regulations
were not met and damage occurred, the employee was entitled to receive a damage pay
(Heerma van Voss, 1992; Keirse, 2003; Pennings, 2007).59 Another crucial element in the 1907
law was the introduction of the notice period. A permanent employment contract could not be
terminated without notification in advance. The notice period equaled the period in between
two sequential payments. The maximum was six weeks.

Even though the Law on Employment Contracts broke drastically with its past, the
protection provided by the law was still minimal. In practice, the notice period never took longer
than a week, regardless of the duration of employment (Naber, 1981). Furthermore, disputes
between employee and employer were often not resolved. For example, workers still received
their pay in an unlawful form or did not receive it in time. (Pennings, 2007). Another downturn

** In all industries except for agriculture, horticulture, forestry, cattle farms, fishing and shipping.

*® |n Dutch: Wet op de Arbeidsovereenkomst.

*” For a more detailed description of these articles see Heerma Van Voss (1992), p35.

*% Such a circumstance applied when e.g. the employer lost his fortune. Over one hundred years ago it was quite
regular that employers and employees formed temporary employment relationship for e.g. three years. If an
employer fired the employee after 2 years, the employer was obliged to pay the employee the remaining year loan.
*° This damage pay was only received if the employee could proof the employer was to blame.
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of the 1907 law was that both employers and employees did not have to state a valid reason to
terminate a contract, or in other words, the underlying reason for termination was irrelevant.®
Even though dismissal needed to be declared legitimate by the court — that is, consistent with
the legal notice period — any check on reasonableness by the court was lacking. In most cases
this was more harrowing for the employee than for the employer.

Following 1907 is a period of continuous discussion about the minimal level of employment
protection. Both the lack of a reasonableness check on dismissal by the court and the minimum
notice period were debated. Even though in the 1910’s and 20’s the rising power of labor unions
led to the naissance of an additional number of collective labor agreements in which rules
related to the dismissal procedure were recorded, each attempt to bring about a more
protective national EPL failed.®

2.3.2 The period during and following the Second World War

The impact of the German occupation of 1940-1945

The core of Dutch EPL remained unaltered until the Germans enacted the First Enforcement
Decision®® on June 11" 1940. This Decision recorded a unilateral dismissal prohibition, imposing
that an employer could not dismiss an employee without the approval of the Labor
Inspectorate. For dismissal a reasonable cause was required. If the Labor Inspectorate judged
dismissal to be unreasonable, permission to terminate the employment contract was not given.
Violations of the prohibition were sanctioned with a fine of maximum €3.000 or three months of
detention. As of the 1% of March 1943 not only the employer but also the employee needed
permission to terminate an employment contract. The unilateral prohibition became a bilateral
prohibition.

Why did the Germans introduce the dismissal prohibition? Actually, the main purpose of
the introduction of the prohibition was to regulate the labor market, the protection of
employees was of minor importance. Especially the modification of the prohibition into a
bilateral one was more driven by need to regulate the labor market than by socio-economic
considerations. During the war many workers were needed for the war industry in the German
homeland. Hence, the Germans intended to prohibit workers to resign.

The Extraordinary Labor Relations Decree 1945

In 1945, when the defeat of the Germans became apparent, the Dutch government upheld the
German procedures in the Extraordinary Labor Relations Decree®®®* (ELRD). The role of the
Labor Inspectorate was taken over by the Regional Employment Exchange(’s. (From 1991 until

% Unless summary dismissal (In Dutch: ontslag op staande voet) had occurred (Peeters, 2006).

®' In the 1930’s only workers in the graphical industry, in the beer breweries in the three largest cities in the
Netherlands and in a few brick producing companies received special employment protection (Heerma Van Voss,
1992).

%2 |n Dutch: Eerste Uitvaardigingsbesluit.

% |n Dutch: Buitengewoon Besluit Arbeidsverhoudingen.

% The Dutch government in exile had introduced and earlier version of the Decision at July 17" 1944. Because a
chosen parliament did not exist, this decision could not be checked by a parliament. As such, the ELRD is a decision
that received the status of a law by Royal Decision (In Dutch: Koninklijk Besluit).

% |n Dutch: Gewestelijke Arbeidsbureaus.
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2002 the Regional Director Labor Facilities®® was assigned to perform the check. In 2002, the
Centre for Work and Income (CWI) took over. Today, as of January 2009, the PES (UWV) is
responsible). For dismissal a reasonable cause was required. If the Regional Employment
Exchange judged dismissal to be unreasonable, permission to terminate the employment
contract was not given.

Before the introduction of the Extraordinary Labor relations Decree (ELRD), Dutch EPL was
very liberal. An employer could dismiss at will, he or she only needed to take into account the
notice period. When the employer had met the notification duty, the termination of the
employment contract was declared legitimate. In other words, before the introduction of the
ELRD no valid reason for dismissal was required. Additionally, before 1945, the civil court was
the only institution enforcing employment protection. The ELRD introduced a second, public
body responsible for this task.

The 1953 revision of Dutch EPL

In December 1953, Dutch EPL was revised. Due to this revision also the civil court became
entitled to perform a check on the fairness of dismissal (article 1639s (old CC)). Unlike the
reasonable check of the Regional Employment Exchange and the possibility of the civil court to
dissolve the employment contract (article 1639w (old CC), this check was performed after
dismissal had taken place. The Civil Code recorded that dismissal could not be manifestly
unreasonable. Manifestly unreasonable dismissals were sanctioned with a damage pay or with
the reestablishment of the employment contract (article 1639t (old CC)). Another consequence
of the revision in 1953 was the prolongation of the notice period and its link to the employment
duration (article 1639j (old CC)). The maximum notice period was set at a maximum of thirteen
weeks, the notice period for employees between 50 and 65 was set at a minimum of three
weeks. Moreover, article 1639w (old CC) was extended. This extension widened the power of
the civil court to dissolve an employment contract. Dissolution was no longer restricted to
extraordinary circumstances. Furthermore, the possibility to award severance pay was
introduced. Last, two prohibitions of dismissal came into being: one during the first two years of
sickness and one during military service. A violation of these prohibitions was sanctioned with a
damage pay.?’

The ELRD was introduced as an emergency plan to brave the post-war chaos on the labor
market. The most important discussion following the 1953 revision concerned the role of the
Director of the Regional Employment Exchange. The question arose whether he should still
proceed in his task in dismissal affairs. The check on dismissal by the Director of Employment
Exchange gradually gained a different character. Initially its main purpose was to regulate the
labor market. A few years after the war, the protection of individuals against unreasonable
dismissals had become more important. In 1953, the post war chaos on the labor market had
disappeared and according to some members of parliament the ELRD had become redundant.
Furthermore, since 1953 two checks on the reasonableness of dismissal existed. The first check
was the check on reasonableness by the Director of the Regional Employment Exchange as
recorded in the ERLD. The second check was the manifestly unreasonableness check by the civil
court as recorded in article 1639s (old CC). Nonetheless, the Dutch government rejected a

% |n Dutch: Regionaal Directeur voor de Arbeidsvoorziening.
%’ This paragraph only describes the most important and well-documented modifications of the law.
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motion in favor of the abolishment of article 6 ELRD with slight majority. The dual system in the
Netherlands remained.

2.3.3 After the post-war period

Prolongations of the notice period

In 1968, the notice period was again extended. The occasion for this extension was the closure
of several companies in the preceding period. Especially workers above a certain age needed
better protection. As a result, the notice period for employees above 45 years was lengthened
to a maximum of 26 weeks. This maximum could not be reached before the age of 58. The 1968
revision of law was in line with collective labor agreements® of that time in which longer notice
periods for older employees were recorded. In the situation of a summary dismissal the notice
period does not apply (Nyfer, 2000).

Wages

Before the Second World War, the government seldom interfered in employment conditions.
However, in 1945 the College of State Intermediaries® became entitled to approve a collective
labor agreement before such an agreement was enacted. In addition, the college was given the
power to set binding wage agreements. The Corporation of Employment’ was closely involved.
Directly after the war, interference in wage setting was generally accepted. The social partners
understood that wages should be moderated in order to stimulate the reconstruction of the
country. Nonetheless, a few years after 1945, the discussion arose whether the Dutch wage
setting system had not become too strict. In 1953 the Social Economic Council™ pled for a more
flexible system in which the social partners had more influence. However, compared to
neighboring countries, which had also introduced similar systems after the war, the Dutch
system survived relatively long (Pennings, 2007; Trommel, and Van der Veen, 1999 ).

With the initiation of the Law on Wage Setting72 of 1970 the existing system was modified.
Two unions, the NVV and the NKV expressed huge criticism towards the new law. They even
temporarily resigned from the Social Economic Council and the Corporation of Employment.”
Article 8 (old CC) was particularly criticized. Even though the law aimed for the principle of free
collective negotiations, this article entitled the minister of Social Affairs to declare one or more
articles in the collective labor agreements non-binding. This interference was only permitted
when socio-economic interests were at stake. The unions also disapproved of article 10 (old CC),
which allowed the minister to impose a wage regulation.74 On August 15th 1987, the
government revised the Law on Wage Setting as a reaction to a complaint that was filed by the
Dutch labor unions to the International Labor Organization (ILO). According to the labor unions,
Dutch wage policy conflicted with treaties 87 and 98 of the ILO regarding the freedom to found
labor unions and the right of collective negotiations. The ILO concluded that the Dutch system

% |n Dutch: Collectieve Arbeidsovereenkomst.

% In Dutch: College van Rijksbemiddelaars.

’®|n Dutch: Stichting van de Arbeid.

! In Dutch: Sociaal Economische Raad.

’? In Dutch: Wet op de Loonvorming.

B Later, the NVV and the NKV would merge into FNV.

™ Such a wage regulation could for instance impose a freeze of wages for a period of maximum six subsequent
months (Trommel, Van der Veen, 1999).

31



CHAPTER 2

was indeed in force with these treaties. As a result, Article 10 (old CC) was modified to restrict
the minister’s possibility to interfere.”

The Law Notification of Collective Dismissals

In the situation of a dismissal due to economic reasons, a specific issuing of rules applies. Often
in such situations the nature of dismissal is a collective one. The law that deals with these
collective dismissals is the Law Notification of Collective Dismissals’®. It was introduced in 1976
and applies when the employer intends to dismiss at least 20 employees that are working within
one district of the PES within a time frame of three months. The employer has the duty to notify
the PES about the collective dismissal.” This notification duty is one of the most important
elements in the law. Moreover, preceding notification, the involved labor union needs to be
informed and the works council has to be consulted. Together with the notification, the
employer has to request a permission of dismissal for each individual employee involved. The
PES reviews these requests a month after notification (further referred to as the waiting period).
During this waiting period it is examined whether political labor market measures (e.g.
governmental support, retraining) could prevent unemployment on the whole or to some
extent.”® In addition, a social plan is developed. The content of this plan is the result of the
deliberation between the labor union, the employer and the works council”’. Regulations that
are recorded are e.g. redundancy schemes, measures regarding outplacement and employment
mediation. The PES checks the reasonableness of dismissal.

In the situation of a collective dismissal, the Last In First Out system (LIFO-system) and the
principle of reflection apply. The principle of reflection describes that dismissals should reflect
the age proportions in an organization according to five age groups (15-24; 25-34; 35-44; 45-54;
55-64). Within these five age categories the LIFO-system is applied. A consequence of the LIFO
system is that employees with the shortest employment duration are the first ones to be
dismissed. If an employer does not properly fulfill the notification duty, the PES will not take into
account the dismissal request.

Prolongations of prohibitions of dismissal

As mention previously, the first prohibitions of dismissal were recorded in 1953. After 1953,
these prohibitions were prolonged. In 1976, prohibitions of dismissal for pregnant women,
during maternity leave and during the first six weeks after work is resumed are recorded in the
Civil Code. In that same year, a violation of a prohibition of dismissal is sanctioned with nullity
(Nyfer, 2000). Initially, such violation was a sanctioned with a damage pay. In 1999, new
prohibitions of dismissal are introduced for parental leave and performing worker union
activities.

’* Interference became allowed only in emergency situations (Van der Heijden, 1998).

’® In Dutch: Wet Melding Collectief Ontslag.

7 The employer needs to supply the PES with the following information: the motivation of dismissal; the number of
employees that is dismissed, divided into function, age and gender; the date of dismissal; the criteria for dismissal;
whether the works council is consulted and; if applicable, a report of the redundancy scheme.

78 This waiting period does not hold when a declaration is submitted in which all concerned involved parties declare
that they have been notified and that they agree with the situation.

7 The work council is not always involved in constructing the social plan.
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Equal treatment males and females

Regulations in the Netherlands regarding the equal treatment of men and women are to a large
extent based upon an equality program of the European Community that was initiated in 1974.
This program included several directives on the equal treatment of males and females. In 1975,
the Netherlands introduced the Law on Equal Remuneration of Males and Females®.

In connection with the Guideline of the Council of the European Community®® of 19
February 1976 concerning the equal treatment of men and women in labor market access,
promotion and employment conditions, the Social Economic Council was requested to revise all
Dutch legal regulations that might endanger the equal treatment of males and females in the
job process. These regulations were originally recorded to protect female employees but had
become outdated either due to technological or social developments. Following the Council’s
advice, the Law Equal Treatment of Males and Females® became effective the 1% of March
1980. In 1986, the Law on Equal Remuneration of Males and Females of 1975 was repealed. Its
regulations became classed under the Law Equal Treatment of Males and Females.

In September 1994, the General Law Equal Treatment®® is enacted. This law forbids
discrimination on the basis of religion, conviction, political opinions, race, gender, nationality,
sexuality or martial state (Grinten, van der, 2005).

2.3.4 The liberalization of Dutch EPL

Act on Flexibility and Security

Since 1907, Dutch employees received more and more legal protection due to EPL. One might
argue this to be a positive development. Over the years, however, the EPL system received
more and more criticism. As argued, Dutch EPL had become too rigid. In times of international
competition, employers needed more flexibility to dismiss their employees or to give them
different tasks.

As a result of the discussion on flexibility, the Act on Flexibility and Security®® came into
force in January 1999.%° This law was introduced to increase flexibility for employers and to
increase security for workers with a fixed term contract. Among other things, this law enabled
employers to offer the employee three successive fixed term contracts without the interference
of the PES or the court. Before the introduction of the 1999 law, a fixed term contract could only
be extended once. On the other hand, the law strengthened the legal position of temporary
workers because after more than 3 successive contracts, or 36 months (intervals of less than
three months included) these workers are supposed to be offered a permanent contract. It must
be noted, however, that such a permanent contract is not always offered. As Delsen (2002, p63)
describes: “As employers can react in different ways, the effect of the ‘flexicurity’ act is

% n Dutch: Wet Gelijk Loon voor Mannen en Vrouwen.

& |n Dutch: Richtlijn van de Raad van de Europese Gemeenschap.

8 |n Dutch: Wet Gelijke Behandeling van Mannen en Vrouwen.

& |n Dutch: Algemene Wet Gelijke Behandeling.

® |n Dutch: Wet Flexibiliteit en Zekerheid.

& An important milestone in the discussion on flexibility was the memorandum of Minister Ad Melkert in December
1995. In this note, the minister expressed the need for greater flexibility and to improve the position of temporary
workers. The Corporation of Employment was asked for advice on this matter and proposed that there should be
more possibilities to extent a temporary contract. Furthermore, the corporation proposed to improve the position of
temporary employees. The cabinet agreed and the Act on flexibility and security was enacted.
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uncertain. Either the temporary employee is hired for an indefinite period of time or the
employer starts looking for another temporary employee or another way to recruit flexible
personnel.”

Since 1999, EPL for employees with permanent contracts is also modified. The main
purpose of this modification was to shorten the duration of the PES procedure. As such, the
maximum notice period is shortened to 4 months.®®

The Commission Dual Employment Protection (Commission Rood).

Since 1953, the Dutch employment protection system survived repeated attempts of
modification. In 1999, the Commission Dual Employment Protection (also known as the
‘Commission Rood’) was installed. Under the leadership of Prof. M.G. Rood, the commission’s
purpose was to investigate the cohesiveness of the two dismissal procedures and to consult
whether or not this system should remain intact. Furthermore, the commission intended to
investigate whether certain dismissal procedures could be made more transparent and better
connected to the labor market. In the report, which was presented in November 2000, the
commission argued for the abolishment of the preventative dismissal procedure and for the
introduction of a civil repressive dismissal system.®” Together with this abolishment, the dual
protection system would disappear. In July 2003, after a long period of deliberation, the
Cooperation of Labor®® rejected the proposal of the Commission Rood.®® The recommendations
of the commission were not put into practice. Herewith, however, the discussion about Dutch
EPL would not come to an end.

Commission Labor Participation

The Participation Top Meeting90 of June 27 2007 was organized to elaborate on the issue of
labor participation. One of the most important subjects of this meeting was the liberalization of
EPL in the Netherlands. In a request for advice, dated July 3 2007, Minister Donner notifies the
Corporation of Labor®® about the plans for liberalization. At the first page of this document the
Minister describes the measures that are needed to increase labor participation; an
improvement of EPL is amongst those measures. Furthermore, the current EPL and its different
routes of dismissal is characterized as badly organized. As a result, dismissal procedures have
become complex, long and expensive. According to the Minister, this complicated employment
protection system inhibits employers from employing new employees. Furthermore, the
relatively high costs and burdens of Dutch EPL do not positively affect the functioning of the
labor market (AV/IR/2007/23064, p2). The cabinet is in favor of a simplification of the Dutch
system. One of the most important suggestions made is that prior approval from the PES and
the civil court is not needed. Without prior approval, however, a damage pay for the dismissed
employee is made obligatory. When dismissal is due to economic grounds, the employer is
relieved from the obligation to award the employee a damage pay, but only when the PES has

8 As a result of the 1968 prolongation of the notice period this maximum used to be 6 months.

¥ See Commissie Duaal Ontslagstelsel, “Afscheid van het duale ontslagrecht” Den Haag; november 2000

® |n Dutch: Stichting van de Arbeid.

¥ See Stichting van de Arbeid, Advies inzake het rapport van de adviescommissie duaal ontslagstelsel, Den Haag
2003, 7/03.

% |n Dutch: Participatietop.

°! |n Dutch: Stichting van de Arbeid.
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granted a priori approval. At the 30th of August the Corporation of Labor delivers its advice.
Employers agree to a great extent with the intentions of the cabinet. Employees are strictly
against. Despite of much critique received, during the CDA conference at the 10th of November
2007 Minister Donner indicates to carry though the quest for liberalization (www.nrc.nl).*?

This political impasse led to the establishment of the Commission Labor Participation93 in
December 2007. This Commission is requested to investigate which measures are needed to
structurally increase labor participation in the Netherlands to a level of 80% in 2016. The report,
which is delivered in June 2008, does not give a concrete advice about the modification of EPL.
The commission mainly focuses on which (work related) measures have to be taken in order to
bear the costs of the aging population. Liberalization of the employment protection system is
hardly touched upon. After the delivery of the report the discussion on EPL seems to have come
to an end. The reason why is not clear to outsiders.**

In October 2008, the cabinet, employers and FNV reach an agreement about the maximum
dismissal compensation. Employees earning more than € 75,000 gross per year receive
maximum one yearly salary when dismissed. In exchange for this modification, the current
cabinet has promised to leave employment protection untouched until the end of its period of
governance (www.nos.nl). Is this the end of the long debate?

New developments

After a relatively long period of minimal discussion about Dutch EPL and the installation of a
new cabinet, a new law to modify Dutch EPL was proposed in July 2011.**> This proposal is
closely related to the proposal made in 2007 by Minister Donner. The new proposal states that
prior approval of the PES or the civil court is not needed. If employees do not agree with being
dismissed they may file a lawsuit against their employer at the civil court, which may decide for
the reestablishment of the employment contract or for a damage pay that is awarded to the
dismissed employee.

In the Spring Agreement96 of May 2012, it is stated that Dutch EPL will be drastically revised
in 2014. The new proposal follows the trend that was set by Minister Donner in 2007. It states
that the a-priori check of dismissal of the PES and the civil court for permanent workers is
abolished. Instead, a hearing procedure at the place of employment is introduced. After being
dismissed, employees may reject against the dismissal at the civil court. Severance payments are
set to a maximum of 6 months and may only be spend for schooling- and work-to-work projects.

One month has passed and the new proposal to modify the Dutch EPL has already received
a considerable amount of criticism. In a letter to the Upper Chamber, a delegation of 16
scientists express their concerns about the new proposed EPL system.97 According to the
delegation, a more flexible EPL will not necessarily lead to a more competitive economy. They
argue that when labor becomes cheaper employers will be less willing to invest in innovation

%2 See also Van Drongelen and Van Rijs (2008).

% |n Dutch: Commissie Arbeidsparticipatie.

% see for instance Jan Hensius “Schaf preventieve toets ontslag af.” Het Financieele Dagblad, 3 juli 2008.
% The proposal was made by Fatma Koser Kaya, member of the political party Democrats 66 (D66).

% n Dutch: Lenteakkoord.

%’ For a more detailed description of this criticism see Chapter 7 of this dissertation.
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and training.98 Furthermore, the assumption that the proposed modification will increase job
security is rejected as underprivileged, as low skilled insider are more likely to be fired and
replaced by more flexible workers.

Meanwhile, (outgoing) Minster Kamp has drafted a new proposal that is related to proposal
of the Spring Agreement. It is not unlikely, however, that the newly elected government will
introduce its own vision on how to modify Dutch EPLY.

2.4 Dutch EPL in an international perspective

This section describes how the Netherlands performs internationally. How unique is our dual
system actually? Can our EPL system be characterized as fairly rigid, or is the Dutch dismissal
procedure amongst the most flexible ones?

2.4.1 Uniqueness of the system

The Dutch dual system, with its two routes of dismissal, is unique in the world. Some countries,
however, do apply a preventative check of dismissal. In Germany for instance, the preventative
check is executed by the works council (Betriebsrat) and not by a governmental institution such
as the PES. This works council is supposed to object to the dismissal within seven days after the
intention of dismissal is made known. The deadline is three days when dismissal due to urgent
reasons is intended. If the deadline is not met, it is automatically assumed that the council
agrees with the termination of the employment contract. Accompanied with a valid objection,
the employee can request for (re)employment. Companies that employ less than five workers
are not requested to have a works council at one’s disposal. In such circumstances the
preventative check is not executed. In Belgium the request for dismissal is not checked in
advance. However, for some ‘special employees’'® exceptional regulation exist and the
preventative check is applied. In France, the preventive check of dismissal was performed until
two decades ago. As from the Second World War dismissal was possible with the permission of
the Directeur départemental du travail. If permission was not given, the employer could appeal
to the Labor Inspectorate. A final appeal could be made to the federal government. The
preventative check is abolished in 1986. Ever since, France is only applying the repressive check
(Nyfer, 2000).

2.4.2 The EPL index

After publication of the studies “Regulation or deregulation of the labour market. Policy regimes
for the recruitment and dismissal of employees in industrialized countries” of Michael Emerson
(1988), “Job security provisions and employment” of Ed Lazear (1990), and “Job security,
employment and wages” of Guiseppe Bertola (1990) policymakers became widely interested in
examining the effect of EPL on labor market outcomes. In order to achieve this task, a measure
of the strictness of EPL became crucial. Updating the work of Grubb and Wells (1993), the OECD

% In their argument they refer to Naastepad and Storm (2012), Vergeer and Kleinknecht (2010) and Dekker and
Kleinknecht (2008).

% A general election was held in September 2012, resulting in a new government. In Chapter 8 of this dissertation
we present a short update of the new plans of this newly elected government.

1% Members of the works council or of a safety commission (Heerma Van Voss, 2006).
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has made itself responsible for accomplishing this task by calculating the OECD Employment
Protection Legislation Index (EPL-index) for a large number of its member states since the late
90’s. Summarized, the overall EPL index is composed out of three components. One component
is related to the protection of employees with a regular contract against individual dismissal. It
incorporates the i)difficulty of dismissal, which relates to the legal conditions under which
dismissal is characterized to be “fair”. It furthermore quantifies the ii)procedural inconveniences
of the dismissal process and iii)notice and severance payments. A second component is related
to specific regulations regarding collective dismissals. It only quantifies the cost which go
beyond the costs that are applicable to individual dismissals. A third component captures the
regulations dealing with temporary forms of work. This component measures the restrictions on
using flexible forms of work. It incorporates the type of work allowed and the duration of the
fixed term contracts. It also includes rules regarding temporary work agencies and requirements
for agency workers to receive an equal salary and/or conditions as workers in the user firm. The
constructed index intends to describe the costs of dismissal from an employer’s perspective.
Higher costs are interpreted as less flexible EPL.

Figure 2 shows the latest version (version 3, 2008)'*! of the overall EPL index for all OECD
member states. The overall EPL scores range from 0.85 for the United States — completely on
the right hand side of the axis — to 3.46 for Turkey, which is situated on the left hand side
extreme. The Netherlands has a score of 2.23 and finds itself just left from the middle and has
an almost similar score as the OECD average of 2.24. Figure 3 presents the separate component
related to regular working contracts of the total EPL. It shows that the Netherlands has very
stringent EPL for regular or permanent work. With a score of 2.73 the Netherlands exceeds the
OECD average of 2.15. The country with the most stringent EPL for regular workers is Portugal,
the least stringent is the United States. Figure 4 shows the component related to collective
dismissals. With a score of 3, the Netherlands exceeds the OECD average of 2.85. This score of 3
positions the Netherland directly next to the United Stated, the United Kingdom, Slovenia,
Norway and Hungary, which all score a 2.88. Italy scores the highest, Chile the lowest. With
respect to temporary forms of work the Netherlands is relatively flexible. Figure 5 shows that
the Dutch score of 1.42 is well below the OECD average of 2.08. Canada is the most flexible
country when it comes to temporary forms of work, Turkey is the most stringent.

191 version 3 of the overall EPL index is constructed as follows: 5/12 x component regarding the protection of regular

workers + 5/12 x component regarding the protection of flexible workers + 2/12 x collective dismissal component. It
is available for 30 OECD member countries and 10 emerging economies for 2008.
See www.oecd.org/employment/protection for a detailed description of the methodology.
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Figure 2 The overall OECD EPL index, 2008, version 3. Scale from O (least stringent) to 6 (most stringent).

Data extracted on June 20 2012 15:34 UTC (GMT) from OECD.Stat
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Figure 3 Component for regular workers, 2008, version 3. Scale from O (least stringent) to 6 (most stringent).

Data extracted on June 20 2012 15:34 UTC (GMT) from OECD.Stat
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Figure 4 Component for collective dismissals, 2008, version 3. Scale from 0 (least stringent) to 6 (most stringent).
Data extracted on June 20 2012 15:34 UTC (GMT) from OECD.Stat
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Figure 5 Component for temporary work, 2008, version 3. Scale from 0 (least stringent) to 6 (most stringent).
Data extracted on June 20 2012 15:34 UTC (GMT) from OECD.Stat

2.5 Discussion

Regarding the liberalization of EPL, a general discord exists between employees and employers.
Employers are in favor of a decrease in firing costs and promise to adopt more flexible hiring
policies if the government decides to enact the proposed modification. Worker unions would
rather increase the responsibilities of the employer and view the abolishment of the third-party
check as unacceptable. Moreover, the political parties cannot reach an agreement. In December
2007, the political impasse almost led to the fall of the cabinet.
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A huge part of the problem is created by the fact that we do not know whether the relatively
high firing costs of the current Dutch dismissal system lead to a decrease, or to an increase in
productivity and employment. Empirical research on the effect of EPL on employment,
participation and productivity has proven inconclusive. When reviewing the literature overviews
of Addison and Teixeira (2003) and the OECD (2004) one can clearly see how many different
conclusions are drawn. Reasons for divergence in results are differences in EPL measures across
studies. Moreover, methodologies used are not the same.

In line with the general idea that EPL negatively affects the functioning the labor market,
there exists a wide range of empirical studies that report a negative effect of EPL on
employment (Lazear, 1990; Grubb and Wells, 1993) and labor turnover (Nickell, 1997; Gomez-
Salvador, Messina and Vallanti (2004)). Additionally, empirical evidence exists that the effect of
EPL is different for different subgroups. Nickell (1997) finds a negative relation between overall
labor supply and EPL, but does not find this relation for males between 25 and 45. Scarpetta
(1996) finds a larger effect of EPL on unemployment for young workers than for the overall
population. An analysis of the OECD (2004) indicates that EPL significantly reduces the
employment rate of prime-age women, but not of prime-age men. In addition, some research
suggest that the effect of EPL cannot be analyzed in isolation, as it may be influenced by the
characteristics of other institutions existing in a country (Belot and Van Ours, 2004). Other
studies do not find a clear effect of EPL on employment and unemployment (e.g. Addison,
Teixeira and Grosso, 2000).

The above mentioned studies are all macro-studies that exploit cross-country variations to
identify the effect of EPL on specific labor market outcomes. A main problem with most macro-
economic studies is that they rely on a limited short time series for OECD countries and fail to
provide evidence on the robustness of their results. An additional challenge that emerges is to
prove causality. Does a significant correlation between EPL and employment imply a direct
effect of EPL on employment or may we not draw this conclusion? Another possibility is that
countries modify their EPL as a result of high unemployment. Micro studies that exploit within-
country variations are a more reliable source for understanding the effect of EPL, but are rare in
academic literature. Acemoglu and Angrist (2001) use a reference group to show that specific
protection legislation for disabled workers in the United States negatively impacts the hiring
probabilities of disabled workers. Autor, Donohue Ill and Schwab (2006) exploit cross-state
variation in the enforcement of the employment-at-will doctrine in the United States to show
that one wrongful-discharge doctrine reduced state employment rates by 0.8% to 1.7%. In a
European context, Bauer, Bender and Bonin (2007) estimate the effect of German employment
protection on worker flows. The authors exploit the fact that smaller firms were exempt from
employment protection in certain time periods. No significant effects on worker flows were
found. Similarly, Boeri and Jimeno (2005) exploit the fact that firms in Italy below a certain size-
threshold are not covered by the most restrictive EPL provisions. They find that employees with
permanent contracts in firms exposed to less restrictive EPL are more likely to be fired.

In a Dutch study, Pfann (2006) uses personnel files from Fokker Aircraft Manufactures to
show that workers who are the least costly to fire face the weakest employment protection in a
firm. In an earlier study, Pfann and Verspagen (1989) collected data from annual reports of
Dutch manufacturing firms for the period 1978-1986 to relate costs of firing and hiring to the
rate of workforce adjustments. Pfann and Verhagen find that when hirings exceed firings,
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employment levels will be lagged more behind the target level of employment than when firings
exceed hirings.

What we do know is that the Netherlands, when compared to the other 14 of all EU15
countries, shows the lowest unemployment level, the highest labor market participation and the
highest growth rate in employment. Moreover, worker productivity exceeds the European
average. Despite the rigid labor market for permanent workers we do not perform poorly after
all. We describe these findings in more detail in Chapter 5 of this dissertation.

2.6 Conclusion

In this chapter we present an overview of the current Dutch EPL, which is characterized by a
preventative check of dismissal and the existence of two institutes responsible for the
enforcement of labor law. In practice, this implies that, when intending to dismiss a worker with
a permanent contract, an employer has two options. One option is to ask the public
employment service (PES) for dismissal permission, the other option is to request the universal
civil court for a dismissal permission. Both institutes apply a different set of laws and have
different objectives. In an historical overview we present the most important modifications in
Dutch employment protection from 1838 until today. Milestones in history are the introduction
of the Dutch Civil Code in 1838, the enactment of the Law on Unemployment Contracts of 1907
and origin of the Dutch ‘dual’ system in 1945. Over time several attempts were made to abolish
the dual system. The high costs of dismissal, the two routes of dismissal and the procedural
inconveniences are the central themes in the most recent discussions on the Dutch EPL.

Seen from an international perspective, the Dutch dual EPL is unique. No other country in
the world applies a similar system. In terms of the overall strictness of EPL, the Dutch labor
market is an average performer. The very rigid EPL with respect to workers with a permanent
contract is offset by the relatively liberal regulations regarding temporary forms of work.

Often heard in the political arena is the argument that the relatively rigid EPL for workers
with a permanent contract does not positively affect the functioning of the labor market. A
more liberal and cheaper system — without ‘duality’ — should increase flexibility in hiring and
firing. We argue that the arguments used by the cabinet are based on untested premises. The
government is not per se right as in-depth knowledge on the effect of labor market liberalization
is lacking. We argue that too strong emphasis is placed on the modification of EPL as a medicine
that will stimulate economic recovery. Political parties focus on short-term effects and are
driven by sentiment. A modification of Dutch EPL should be based on a solid scientific
foundation, not on cross-country comparisons such as the one conducted by the OECD. We
propose an outlook for further research that uses micro-data in the line of Pfann (2006) to
predict the effect of a proposed modification and to provide insight into the decision making
process behind each individual dismissal case. Without such knowledge, it is impossible to
forecast whether a modification of EPL will have desired effects.
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3.1 Introduction

In Chapter 2, we have seen that the Netherlands applies relatively strict regulations in terms of
the protection of regular workers with a permanent contract. Measured by the OECD’s EPL
employment protection (EPL)'® index of 2008, only Portugal, Czech Republic, Slovenia and
Germany have more stringent dismissal regulations for workers with permanent contracts.
Moreover, we have concluded that the Dutch dual dismissal system is unique in the world. We
furthermore explained that unlike in most OECD countries, the Netherlands applies a
preventative check for dismissal. This preventative check entails that Dutch employers may
dismiss a worker by either requesting prior permission from the public employment service
(PES)™®, a public administrative body, or by requesting the civil court to dissolve the
employment contract. According to the Dutch former Minister of Social Affairs and Employment
Piet Hein Donner, the existence of two institutes enforcing labor law has created an
unnecessary stringent labor market in which high firing costs and overly complex dismissal
procedures discourage employers from hiring and firing (AV/IR/2007/23064). With the intention
of creating a less rigid employment EPL, different governments over time have proposed to
simplify the Dutch system by abolishing the dual system. The latest attempt is made in 2012.
None have caused a fundamental change to the system thus far.'®*

Before introducing a new system it is important to gain a deeper understanding of the
system as it exists today. The PES route and the civil court route are of equal importance in the
termination of a permanent employment contract, in the sense that both institutes handle an
approximately equal number of request per year."® We do not know the specifics behind the
choice between the PES route or the civil court route. What type of employer follows the civil
court route? Who will request for a dismissal permission via the PES? What type of employees
are involved? What are the reasons for dismissal that prevail in both routes? Academic nor
popular literature provides us with answers to these questions. Furthermore, the Dutch dual
system is unique. The advantages of the unique aspects of the Dutch system are not examined
in literature nor mentioned in the political debate about the modification of the Dutch labor
market. Another question that is left unanswered is: What are the current costs for both routes?
Although the studies of Hassink, Reitsma and Roorda (1998) and Knegt and Tros (2007) calculate
these costs, these studies are outdated and costs are only available for the average worker.'®
Moreover, both studies are based on self-reported measures.

Knowledge about the specifics behind both routes will help us to gain more insight into the
working of the Dutch labor market. In order to gain this knowledge, dismissal case specific

1921 this chapter we use EPL as an acronym for employment protection legislation.

PES is used an acronym for public employment service. The official Dutch name for the PES is Uitvoerings Instituut
Werknemersverzekering (UWV). In this dissertation, if we refer to the PES, we mean the UWV, and in particular the
legal department of UWV that is responsible for handling dismissal requests.

1% For a more detailed description of the different attempts to modify the system we refer to Chapter 2 of this
dissertation.

1% \With the exception of the years after 2008.

Hassink et al. used data gathered with the AVO-questionnaire (Arbeidsvoorwaarden Onderzoek), which contains
information on the tenure, age and salary of a sample of Dutch workers. Using this information and estimated
averages of procedural costs and the length of the procedure at both procedures, average dismissal costs for both
procedures are calculated. Actual costs via the civil court and the PES are, however, not observed. The same holds
true for the research conducted by Knegt and Tros.
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information is crucial. After an extensive search, we however realized that this information is
not easily accessible. The civil court keeps track of the number of dismissal cases filed each year,
but detailed case information is lacking. The PES, on the other hand, electronically stores most,
but not all employee - and employer specific information of a case. Hence, we collected the data
ourselves. This chapter describes how we manually collected data from 4,071 hard copy files
that document the specifics of a dismissal case at PES or civil court. First, Section 2 describes
how both institutes store their data. The civil court and the PES have multiple subsidiaries in the
Netherlands. Only the Maastricht district is selected to be included in our dataset. Section 3
explains the logic behind this choice. Section 4 describes our sampling method. Section 5
presents an overview of the variables collected. It furthermore describes the sample in terms of
missing variables. Last, conclusions are drawn.

3.2 Data storage at both institutes

3.2.1 Data storage at the PES.

For each dismissal request, case specific information is recorded in an Automation of Reports
and Consolidated Orders System (ARCOS) data base. This is done by an advisory expert,
responsible for handling that specific request. Table 1 lists the information the database holds.
As seen in Table 1, the national database of PES does not contain information about the salary
of the employee and the number of working hours per week. This information is kept in hard-
copy dismissal files that are stored in a national archive located in Almere. More specifically, this
information is found in the written defense of the employee.107 Next to the defense, each hard
copy dismissal file contains a letter in which the employer requests for termination of an
employment contract and a form stipulating the decision of the PES. The national archive at
which the files are kept is an independent operator providing its services to different institutes
in the Netherlands. At the time of our data gathering dismissal files for the years 2006 to 2009
were kept in the archive and were accessible. Dismissal files before 2006 were inaccessible and
the year 2010 had not finished yet.

3.2.2 Data storage at civil court.

Data on each individual dismissal case filed between 1997 and today is stored in a national
database. This database allows the civil court to keep track of the number of dismissal cases
filed each year. It does not contain any detailed information on the contents of a case. Detailed
information is stored in a paper folder containing a written appeal, a written defense and the
judge’s disposal. The appeal, which is written by a law firm operating under contract of the
involved employer, contains a concise description of the reason for dismissal and some
employee related characteristics such as job tenure, position, date of birth and wage. The
employee’s defense, as a reaction to the appeal, contains a concise description of objections to
the dismissal. It furthermore states the amount of severance pay demanded in case that
dismissal is inevitable. Additionally, employee and employer related characteristics are given.

197 As soon as the PES has received a complete appeal notifying the PES about an employer’s intention to terminate a

contract of employment with one or more of his employees, the employee about whom it is concerned is notified
and given to possibility to submit a written defense. This written defense is of a standard format.

45



CHAPTER 3

The judge’s verdict is recorded in the disposal. The disposal furthermore contains a description
of the date of termination of the contract and of the severance pay that is due. Shortly after a
case is closed the hardcopy file is moved to the archive and kept there for more than twenty five

years.

Table 1 Information stored in ARCOS. Only the variables relevant to our study are listed.

Variable

Remark

Region
File system number

Follow up number

Collective dismissal

Name employee

Date of birth employee

Age employee

Gender employee

Date of first day of employment
Name employer

Industry employer

Size employer

Duration

Identification of District
ARCOS assigns a unique number to each case

In case of collective dismissal, each individual within a case receives a
unique follow up number

This variable indicates whether dismissal is part of a collective dismissal.

SBI code
In categories: <10, 10-100 and >100

The duration of the procedure

Dismissal granted Yes or no or withdrawn

Reason The reason of dismissal

Source: UWV (2009)

Being allowed access to the data of PES and the civil court and to gather the data was not an
easy task. First of all, because of the privacy rights of both employers and employees involved in
these cases, allowing a researcher access to these files is more the exception than the rule.
Another issue is that the data is only partly digitalized. As mentioned above, the civil court
digitalizes none of its dismissal cases, the PES does this partly. As a consequence, a dataset is
collected by scanning and reading parts of more than 4,000 dismissal files and storing the
information retrieved electronically. With respect to the civil court data, all variables are
collected manually. With respect to the PES data, information about (amongst others) the wage
and working hours per week is merged to the national PES database via the unique file system
number of a case.

3.3 Selection of districts
Both the PES and the civil court operate on a national level and have different subsidiaries at

several locations in the Netherlands. The PES is subdivided into 11 different districts, distributed
among the 6 jurisdictions North, East, North-West, Mid-West, South-West and South-East (Table
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2).% There are 19 civil court districts. These 19 districts are distributed among the 5
jurisdictions Leeuwarden, Arnhem, Amsterdam, The Hague and Den Bosch. Each district has
multiple civil courts. For instance, district Groningen has courts located in Groningen and
Winschoten. District The Hague has courts located in Den Haag, Delft, Leiden, Gouda and Alphen
aan de Rijn (Table 3).

We are interested in the drivers behind the decision of employers to follow either the civil
court route or the PES route. We moreover want to compare the costs of both routes. The cost
of a particular route is dependent upon several characteristics such as the reason for dismissal,
the amount of severance pay due and the length of the period of notice. In order to avoid
regional differences in these costs a selection of civil courts and PES locations that cover similar
municipalities is a necessary condition. This necessary condition of complete overlap holds for
the Netherlands in total. However, as mentioned before, the civil court does not store specific
case information in a database. The information is kept, but recorded in hard copy dismissal files
that are stored in regional archives. Collecting data on a nationwide scale implies visiting all 19
civil court districts with courts located at 56 locations spread all over the Netherlands.'®®
terms of time and costs available this is not a feasible option.

In

Employers are not free to decide to file a request at any civil court or PES district. The PES
in the district in which the employee works is responsible for handling the request. For a civil
court to be responsible, an employee should live or work in the district of that respective civil
court.™® In other words, when deciding to select a civil court or a PES location an employer is
constrained by the region in which he is located. To give an example, an employer being located
in Maastricht and employing a worker that lives in Simpelveld, a small town close to the city of
Maastricht, can only file a request at the civil court in Maastricht or at the PES in Maastricht.
Figure 1 shows a map of the Netherlands and the different areas that are covered by both
institutes. The green lines represent the borders of the 19 civil court districts, the red lines those
of the 11 PES districts. It is seen that the PES and the civil court districts seldom have similar
borders. Only in the north and in the south of the Netherlands both institutes cover equal areas:
In the north, the civil court in Leeuwarden and the PES in Leeuwarden cover the exact same
municipalities (area 1 in Figure 1). Furthermore, the civil court districts Groningen and Assen
together have the same reach as the PES district Groningen (area 2 in Figure 1). In the south of
the Netherlands, the PES district Maastricht and the civil court district Maastricht (area 3 in
Figure 1) show an overlap of all borders, except for the northern border. The PES district covers
a larger area and reaches further north.

In order to decide which of these districts to include in our study we limited ourselves to
those areas in which the condition of overlap holds (area 1, area 2 and area 3 in Figure 1), As
such, a more thorough investigation of the regions Maastricht, Groningen and Assen and
Leeuwarden is conducted. For this purpose we conducted 5 analyses. First, we compared the
pattern of the number of dismissal request filed over time in the whole of the Netherlands to
that of the regions Maastricht, Groningen, Assen and Leeuwarden. Second, we checked if any of

108 Before, the PES was located at 15 different locations in the Netherlands, however the subsidiaries in Assen,

Apeldoorn, Den Bosch and Amsterdam were closed in 2007 due to overcapacity.

109 At PES, the storage of dismissal files is centralized. As mentioned earlier, all dismissal folders are stored in the
archive in Almere. The existence of 56 civil courts in the Netherlands was the largest obstacle to collecting data of all
different locations.

1% Ynless agreed upon otherwise by both parties.
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the before mentioned regions are representative regions in terms of size. Third, we checked if
these regions are representative regions in terms of other characteristics than size. Fourth, using
the PES national database, Chi-square tests are conducted to test on which characteristics the
PES districts Maastricht, Groningen and Leeuwarden deviate from the total of all districts. Last,
we examined the number of missing values on several key characteristics in the PES national
ARCOS database.

Table 2 All PES districts in the Netherlands.

PES: 11 districts

Jurisdiction North Jurisdiction Mid-West
1. Groningen 6. The Hague

2. Leeuwarden 7. Amersfoort
Jurisdiction East Jurisdiction South-West
3. Hengelo 8. Breda

4. Arnhem 9. Rotterdam
Jurisdiction North-West Jurisdiction South-East
5. Haarlem 10. Eindhoven

11. Maastricht

tThere used to be 16 PES districts. These were closed due to overcapacity. Assen, Apeldoorn, Zaandam and Den
Bosch were closed in 2007, Middelburg was closed in 2004.

Table 3 All civil court in the Netherlands (continued on the next page).

Civil court: 19 districts Courts in:

Jurisdiction Leeuwarden

1. Groningen Groningen, Winschoten
2. Leeuwarden Leeuwarden, Sneek, Heerenveen, Opsterland*
3. Assen Assen, Emmen, Meppel*

Jurisdiction Arnhem

4. Zwolle Zwolle, Lelystad, Deventer

5. Almelo Almelo, Enschede

6. Zutphen Zutphen, Apeldoorn, Oost Gelre, Harderwijk, Oude ljsselstreek
7. Arnhem Arnhem, Wageningen, Tiel, Nijmegen
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Civil court: 19 districts

Courts in:

Jurisdiction Amsterdam
8. Utrecht

9. Alkmaar

10. Haarlem

11. Amsterdam
Jurisdiction The Hague
12. The Hague

13. Rotterdam

14. Dordrecht

15. Middelburg
Jurisdiction Den Bosch
16. Breda

17. Den Bosch

18. Roermond

19. Maastricht

Utrecht, Amersfoort
Alkmaar, Hoorn, Den Helder
Haarlem, Zaandam

Amsterdam, Hilversum

Den Haag, Delft, Leiden, Gouda, Alphen a/d Rijn
Rotterdam, Schiedam, Brielle, Middelharnas
Dordrecht, Oud Beijerland, Gorinchem

Middelburg, Terneuzen, Tholen* ,Zierikzee*

Breda, Tilburg, Bergen op Zoom
Den Bosch, Eindhoven, Helmond, Boxmeer
Roermond, Venlo

Maastricht, Heerlen and Sittard

*This court is closed in 2008.

— Borders of the 19 Civil Court districts

= Borders of the PES 11 districts Area PES Groningen

Area PES Leeuwarden - - ) S A T Area Civil court Groningen

P AREA 2
il ‘r\.

Area Civil court Leeuwarden b AREA1 | -

e B
= — N I N W Area Civil court Assen
Area PES Maastricht

AREA 3 % Area Civil court Maastricht

Figure 1 Borders of the civil court districts and of the PES districts.
Source: Raad van Rechtspraak (2009), UWV (2009)
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Figure 2a Number of dismissal cases per PES district, displayed per jurisdiction.
Source: UWV (2009)
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APPENDICES

Table D4 Multinomial logit, dependent variable Size, civil court data (n=2.390, 2003-2009).

less than 10 between 10-100

B Std. Error Sig. B Std. Error Sig.
(Constant) 374 .899 .677 1.129 .657 .086
Time to end employment relationship in -.104 .096 .279 -.146 .063 .020
months
Tenure in months -.005 .001 .000 -.003 .001 .000
Age .020 .008 .013 .000 .006 977
Monthly wage .000 .000 .000 .000 .000 744
Contract dissolved -.027 315 933 .096 241 .691
Pro-forma -.893 .219 .000 -.476 172 .006
Reason: Economical .907 498 .069 .536 .330 .104
Reason: Disturned relationship .837 .480 .081 .069 .320 .830
Who asked for rescission -.557 .668 404 -1.062 .508 .037
Industry: Construction 406 .333 223 .082 .265 .756
Industry: Transport storage and -1.168 .305 .000 -.373 191 .050
communication
Industry: Health 1139 .348 .689 -1.132 .294 .000
Industry: Commercial services 317 .226 .161 -.068 .178 .703
Industry: Wholesale, trade and repairs .186 .238 434 -.010 .190 .959
Industry: Industry -1.349 272 .000 -.879 173 .000
Contract .220 331 .506 .256 273 .347
Male .036 .165 .827 132 119 .267
Severance pay .000 .000 324 .000 .000 .018
Limited liability (BV) -.514 191 .007 409 .168 .015
Foundation -2.163 422 .000 -.022 .289 .939
Sole trader (VOF) 2.794 517 .000 1.221 .576 .034
% predicted correctly 59
Number of observations 2,109

Note: The omitted category of the dependent variable is “more than 100 employees”.
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