
 

 

 

Review of: Jörn Ege, Michael W. Bauer & Stefan
Becker (Eds.), The European Commission in Turbulent
Times. Assessing Organizational Change and Policy
Impact, Baden-Baden: Nomos 2018 (254 p.)
Citation for published version (APA):

Chamon, M. (2020). Review of: Jörn Ege, Michael W. Bauer & Stefan Becker (Eds.), The European
Commission in Turbulent Times. Assessing Organizational Change and Policy Impact, Baden-Baden:
Nomos 2018 (254 p.). Common Market Law Review, 57(2), 600-602.
https://doi.org/10.54648/cola2020044

Document status and date:
Published: 01/01/2020

DOI:
10.54648/cola2020044

Please check the document version of this publication:

• A submitted manuscript is the version of the article upon submission and before peer-review. There can
be important differences between the submitted version and the official published version of record.
People interested in the research are advised to contact the author for the final version of the publication,
or visit the DOI to the publisher's website.
• The final author version and the galley proof are versions of the publication after peer review.
• The final published version features the final layout of the paper including the volume, issue and page
numbers.
Link to publication

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright
owners and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these
rights.

• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal.

If the publication is distributed under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license above,
please follow below link for the End User Agreement:
www.umlib.nl/taverne-license

Take down policy
If you believe that this document breaches copyright please contact us at:

repository@maastrichtuniversity.nl

providing details and we will investigate your claim.

Download date: 06 May. 2024

https://doi.org/10.54648/cola2020044
https://doi.org/10.54648/cola2020044
https://cris.maastrichtuniversity.nl/en/publications/d53c753d-3dc7-4434-b93a-78c6e3a64b4e


COMMON MARKET LAW REVIEW

CONTENTS Vol. 57 No. 2 April 2020

Common Market Law Review Prize for Young Academics 2020 313-314

Editorial comments: Special Advice on Competition Policy for the
Digital Era 315-330

Articles
D. Zetzsche, D. Arner, R. Buckley and R.H. Weber, The evolution and

future of data-driven finance in the EU 331-360

L.D. Spieker, Framing and managing constitutional identity conflicts:
How to stabilize the modus vivendi between the Court of
Justice and national constitutional courts 361-398

K. Hyltén-Cavallius, Who cares? Caregivers’ derived residence rights
from children in EU free movement law 399-432

J. Nowag and L. Tarkkila, How much effectiveness for the EU
Damages Directive? Contractual clauses and antitrust damages
actions 433-474

V. Fritz, Activism on and off the bench: Pierre Pescatore and the law
of integration 475-502

Case law
A. Court of Justice

The Danish tax avoidance cases: New milestones in the Court’s
anti-abuse doctrine, J. Englisch 503-538

Transferring a refugee to homelessness in another Member State:
Jawo and Ibrahim, M. den Heijer 539-556

The principle of primacy and the duty of national bodies appointed to
enforce EU law to disapply conflicting national law: An Garda
Síochána, S. Drake 557-568

Competition damages betwixt and between past and future: Cogeco,
M. Strand 569-590

Book reviews 591-618



Aims
The Common Market Law Review is designed to function as a medium for the understanding and
implementation of European Union Law within the Member States and elsewhere, and for the
dissemination of legal thinking on European Union Law matters. It thus aims to meet the needs of
both the academic and the practitioner. For practical reasons, English is used as the language of
communication.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or
otherwise, without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. More information can
be found at: lrus.wolterskluwer.com/policies/permissions-reprints-and-licensing

Common Market Law Review is published bimonthly.
Subscription prices 2020 [Volume 57, 6 issues] including postage and handling:
2020 Print Subscription Price Starting at EUR 868/ USD 1228/ GBP 619.
This journal is also available online. Online and individual subscription prices are available upon
request. Please contact our sales department for further information at +31(0)172 641562 or at
lnternational-sales@wolterskluwer.com.
Periodicals postage paid at Rahway, N.J. USPS no. 663–170.
U.S. Mailing Agent: Mercury Airfreight International Ltd., 365 Blair Road, Avenel, NJ 07001.
Published by Kluwer Law International B.V., P.O. Box 316, 2400 AH Alphen aan den Rijn,
The Netherlands

Printed on acid-free paper.



COMMON MARKET LAW REVIEW

Subscription information
2020 Print Subscription Price Starting at EUR 891/ USD 1260/ GBP 635.

Personal subscription prices at a substantially reduced rate as well as online subscription prices
are available upon request. Please contact our sales department for further information
at +31 172641562 or at International-sales@wolterskluwer.com.
 

.

Payments can be made by bank draft, personal cheque, international money order, or UNESCO 
coupons.

Subscription orders should be sent to: All requests for further information
 and specimen copies should be addressed to:

Air Business Subscriptions
Rockwood House
Haywards Heath
West Sussex
RH16 3DH
United Kingdom
Email: international-customerservice@wolterskluwer.com

Kluwer Law International
P.O. Box 316
2400 AH Alphen aan den Rijn
The Netherlands
fax: +31 172641515

or to any subscription agent

For Marketing Opportunities please contact International-marketing@wolterskluwer.com

Please visit the Common Market Law Review homepage at http://www.kluwerlawonline.com 
for up-to-date information, tables of contents and to view a FREE online sample copy.

Consent to publish in this journal entails the author’s irrevocable and exclusive authorization 
of the publisher to collect any sums or considerations for copying or reproduction payable by 
third parties (as mentioned in Article 17, paragraph 2, of the Dutch Copyright Act of 1912 and 
in the Royal Decree of 20 June 1974 (S.351) pursuant to Article 16b of the Dutch Copyright 
Act of 1912) and/or to act in or out of court in connection herewith.

Microfilm and Microfiche editions of this journal are available from University Microfilms 
International, 300 North Zeeb Road, Ann Arbor, MI 48106, USA.

The Common Market Law Review is indexed/abstracted in Current Contents/Social & 
Behavioral Sciences; Current Legal Sociology; Data Juridica; European Access; European 
Legal Journals Index; IBZ-CD-ROM: IBZ-Online; IBZ-lnternational Bibliography of Peri-
odical literature on the Humanities and Social Sciences; Index to Foreign Legal Periodicals; 
International Political Science Abstracts; The ISI Alerting Services; Legal Journals Index; 
RAVE; Social Sciences Citation Index; Social Scisearch.

 

COMMON MARKET LAW REVIEW
 

Editors: Thomas  Ackermann, Loïc Azoulai, Marise Cremona, Michael Dougan, Christophe
  Hillion, Giorgio Monti, Niamh Nic Shuibhne, Ben Smulders, Stefaan Van den Bogaert

Advisory Board:
Ulf Bernitz, Stockholm
Kieran Bradley, Luxembourg
Alan Dashwood, Cambridge
Jacqueline Dutheil de la Rochère, Paris
Claus-Dieter Ehlermann, Brussels
Giorgio Gaja, Florence
Roger Goebel†, New York
Daniel Halberstam, Ann Arbor
Gerard Hogan, Luxembourg
Laurence Idot, Paris
Francis Jacobs, London
Jean-Paul Jacqué, Brussels
Pieter Jan Kuijper, Amsterdam
Ole Lando†, Copenhagen
Miguel Poiares Maduro, Lisbon

                                          Ulla Neergaard, Copenhagen
Siofra O’Leary, Strasbourg
Sacha Prechal, Luxembourg
Gil Carlos Rodriguez Iglesias†, Madrid
Allan Rosas, Luxembourg
Wulf-Henning Roth, Bonn
Eleanor Sharpston, Luxembourg
Piet Jan Slot, Amsterdam
Christiaan W.A. Timmermans, Brussels
Ernö Várnáy, Debrecen
Armin von Bogdandy, Heidelberg
Joseph H.H. Weiler, New York
Jan A. Winter, Bloemendaal
Miroslaw Wyrzykowski, Warsaw

                         
                                  

                 
                         

  
  

                                       
                               

  
                                                

  
 

 

Managing Editor: Alison McDonnell
 Common Market Law Review
 Europa Instituut
 Steenschuur 25
 2311 ES Leiden
 The Netherlands tel.  + 31 71 5277549
 e-mail: a.m.mcdonnell@law.leidenuniv.nl fax: + 31 71 5277600
Establishment and Aims 

 
 

 

 
Editorial policy 

 
Submission of manuscripts 
Manuscripts should be submitted together with a covering letter to the Managing Editor. They 
must be accompanied by written assurance that the article has not been published, submitted 
or accepted elsewhere. The author will be notified of acceptance, rejection or need for revision 
within three to nine weeks. Digital submissions are welcomed. Articles should preferably be 
no longer than 28 pages (approx. 9,000 words). Annotations should be no longer than 10 pages 
(approx. 3,000 words). Details concerning submission and the review process can be found on 
the journal's website http://www.kluwerlawonline.com/toc.php?pubcode=COLA

© 2020 Kluwer Law International. Printed in the United Kingdom.

The editors will consider for publication manuscripts by contributors from any country. 
Articles will be subjected to a review procedure. The author should ensure that the 
significance of the contribution will be apparent also to readers outside the specific 
expertise. Special terms and abbreviations should be clearly defined in the text or notes. 
Accepted manuscripts will be edited, if necessary, to improve the general effectiveness of 

 
  

  

communication. If editing should be extensive, with a consequent danger of altering the 
meaning, the manuscript will be returned to the author for approval before type is set.

The Common Market Law Review was established in 1963 in cooperation with the British 
Institute of International and Comparative Law and the Europa Instituut of the University 
of Leyden.The Common Market Law Review is designed to function as a medium for the
understanding and analysis of European Union Law, and for the dissemination of legal
thinking on all matters of European Union Law. It aims to meet the needs of both the
academic and the practitioner. For practical reasons, English is used as the language of 
communication.



Jörn Ege, Michael W. Bauer and Stefan Becker (Eds.), The European Commission inTurbulent
Times. Assessing Organizational Change and Policy Impact. Baden-Baden: Nomos, 2018. 254
pages. ISBN: 9783848745142. EUR 59.

This edited volume presents a collection of political science papers (note: there is only one
chapter that presents a legal analysis) looking into the institutional position of the Commission,
both vis-à-vis other institutions or actors (Chs. 2–4), in terms of its internal organization (Chs.
5–6) and in terms of its capacity to shape policy (Chs. 7–9). Chapter 10 takes a step back, trying
to connect the dots between the chapters and presenting some further research.

The background to the volume is the conventional wisdom that the Commission is an
institution in decline, with the chapters looking into the question of how the Commission has
positioned itself or how it is trying to continue to fulfil an important role “in turbulent times”.
Overall, the volume presents interesting research strands that set themselves the ambitious aim
of going beyond merely scratching the surface of this complicated question. Most chapters
thereby present final or intermediate findings, but there are some that only seem to reflect
preliminary findings and which would have merited further work.

In Chapter 1, the editors present the different chapters and the background to the overarching
topic. Then Eckhart and Wessels (Ch. 2) try to answer the question of whether the Commission
is (i) an agent, (ii) a hidden principal or (iii) a partner to/of the European Council by looking into
how many times the European Council in its Conclusions either delegates a task to the
Commission or, alternatively, further builds on suggestions/initiatives of the Commission. This
measurement tool evidently has its restrictions, as it can only be used to falsify models (i) and
(ii), but not (iii). In addition, the authors may have jumped to conclusions when noting that the
Commission may “have the European Council act[ing] in its interest or impose policies against
the European Council’s will,” (p. 45) since this does not logically flow from the finding that the
Commission “has the competences to considerably influence the development of the Union and
may at some point succeed in pursuing own agendas” (p. 45). The authors acknowledge the
preliminary nature of their findings by noting that “overall conclusions” cannot be drawn
(p. 49), and they identify the further research steps that must be taken to answer their main
research question.

In Chapter 3, Maurer and Wolf turn to the Commission’s relations with the Parliament
and look into the latter’s agenda-setting power through its legislative and
non-legislative own-initiative reports. While the discussion of the legal framework governing
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these reports (pp. 59–63) is rather confusing, the quantitative and qualitative analyses of the
reports result in interesting findings and show how the Parliament indeed has an indirect
agenda-setting power since the Commission follows up on requests in 50% of the cases. In the
next chapter, Adam, Bauer and Hartlapp look into the frequency of annulment actions (under
Art. 263TFEU) brought against the Commission by the Member States.As the authors note, the
annulment procedure is understudied (in political science); but contrary to what Kassim and
Connolly claim in Chapter 10, it is not about “the relationship between the Commission and the
Court”, and “Member State v. Commission” cases do not “pit the Council as principal against
the Commission as an agent” (p. 237). Adam, Bauer and Hartlapp studied the whole population
of cases in the period spanning from 1996 and 2007 to try and determine which variables
explain the frequency with which Member States institute proceedings against the Commission.
Their findings are interesting but should be handled with caution because of the (inevitable)
difficulty of operationalizing key independent variables. For instance, when operationalizing
the variable “creative agency by the Commission” (i.e. whether the Commission follows a
maximalist interpretation of its own mandate, which in turn would trigger Member States in
launching proceedings against the Commission) they defensibly make the choice not to check
whether the Commission stayed within its mandate (which is almost impossible to verify) but to
operationalize “creative agency” by simply counting the number of times the Commission
adopts a decision addressed to the Member State concerned. The independent variables, having
a statistically significant relationship with the frequency of annulment litigation, are the
effectiveness of national governments (as measured by the World Bank’s governance indicators
– the lower the higher the incidence of proceedings) and the informal relations between the
government and Commission (if severed because of the appointment of a new
Commission/government the more likely proceedings are initiated) (p. 107). The authors
conclude by defining a research agenda in this specific field.

Chapters 5 and 6 focus on the internal organization of the Commission. First, Böttner looks
into Juncker’s decision to install project teams, beefing up the Commissioner Groups which
were already set up under Barroso. Following a properly reasoned legal analysis, Böttner finds
that the hierarchy between Commissioners introduced by the “President’s working methods for
the Commission” breaches the Commission’s rules of procedure and the principle of
collegiality; he suggests some tweaks to the system to ensure its conformity with EU primary
law (pp. 127–128). Trömmel looks (Ch. 6) into the political leadership of Juncker in the
unfavourable institutional and situational context in which he took up office. The leadership
performance of Juncker then clearly is the dependent variable and what is explained, even if the
chapter claims that the personal qualities of Juncker are taken as the dependent variable (p. 139).
The way in which Juncker subsequently tried to promote a certain agenda and how he reformed
decision-making within the Commission are then discussed, concluding that Juncker used his
agenda-setting and procedural powers “in a very strategic and at the same time cautious way”
(p. 154). However, the conclusion that Juncker therefore adopted a different style and approach
from that of Barroso (p. 155) is not supported by the discussion, as the chapter only focuses on
the Juncker Commission. The reader is left wanting a bit more since the chapter does not
address the most pertinent question, i.e. whether Juncker’s (different) leadership style also had
a concrete impact on EU policies.

The last three main chapters look at the way in which the Commission has (not) shaped EU
policy. Eckert’s chapter discusses the role of the Commission in negotiating with “third
partners”: the Swiss Republic, following the 2014 referendum on limiting mass immigration,
the UK on its new membership deal under Cameron and the UK in relation to its withdrawal
agreement. Eckert presents an interesting comparison of these three cases and the differentiated
role which the Commission plays. In Chapter 8, Knodt and Ringel present preliminary research
results on the Commission’s role of policy shaper, in its role of reviewing Member State
compliance through so called “harder soft governance”. They do so by focusing on the
Commission’s Governance Regulation for the Energy Union proposal of the 2016 Winter
Package (COM(2016)759). The authors present some key elements of this proposal and discuss
the prior evolutions in the EU’s climate policy showing how the Commission attempts, through
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“harder soft governance” to take a greater role in shaping policy. However, the idea that the
Commission might want to push the boundaries of the status quo to acquire a greater role seems
rather evident, the real question being whether and to which extent these attempts are
successful. To answer this question, the final Governance Regulation (2018/1999), which was
adopted after the publication of the volume, would indeed need to be studied. In Chapter 9,
Becker presents a very interesting narrative of how the Commission has linked its purely
soft-law powers under Europe 2020 with its beefed up powers under the revised Stability and
Growth Pact. His analysis of the country-specific recommendations shows how the
Commission’s focus under Juncker shifted from an emphasis on austerity in public finances to
more attention for structural reforms and social policies (p. 218). Applying statistical analysis
to the recommendations, Becker (counterintuitively) finds that higher deficits result in fewer
recommendations; higher GDP growth does not result in fewer guidance actions; being a big
Member State results in more guidance; and lower account imbalances result in more
recommendations. In contrast, lower unemployment rates indeed result in fewer guidance
actions; being a post-2004 Member State results in more guidance and being a Eurozone
Member State results in more guidance (p. 222). Becker concludes that the Commission’s
recommendations are therefore also informed by political considerations (p. 223). Chapter 10
by Kassim and Connolly briefly comments on the different chapters but also invites researchers
to study an aspect that has not received attention in the volume, i.e. the role played by the
backgrounds, beliefs and values of Commission civil servants. According to the authors,
cracking this “black box” is instrumental in better understanding the role played by the
Commission as an institution (in turbulent times).

The edited volume presents interesting European Studies research on the European
Commission. Readers of the Common Market Law Review who like to stay abreast of the
research in EU political science research will find this a worthwhile read.

Merijn Chamon
Maastricht
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