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3	 The	‘Unwilling	or	Unable’	Doctrine	
Unmasked
A Case Study of ISIL in Syria

Sarah McGibbon*

Abstract

The unwilling or unable doctrine has been extensively discussed in 
international law scholarship, particularly since the November 2015 Paris 
bombing by the Islamic State of Iraq and the Levant (ISIL). Its use by 
states to carry out air strikes within Syrian territory against militant ISIL 
forces has elicited much debate on the scope of the doctrine. However, 
existing scholarship has failed to interrogate adequately the underlying 
theoretical framework (or lack thereof) of the doctrine. Consequently, its 
inherently political nature and application has not been challenged. Nor 
has its implications for attribution in relation to nonstate armed groups 
(NSAGs).

This paper begins with a holistic exploration of the conceptual 
framework of the prohibition of the use of force in international law and 
the exceptions thereto. It is followed by a brief review of state practice 
as well as an examination the use of the unwilling or unable doctrine in 
relation to the ongoing military activity in Syria. It proceeds to attempt 
to classify the doctrine/identify its place in the legal framework of 
international law. 

Ultimately, the paper argues that the manipulation of the boundaries 
of the unwilling or unable doctrine is fundamentally premised on political 
will rather than legal theory which has, in turn, resulted in theoretical 
incoherence. It further argues that the unwilling or unable doctrine is, in 
fact, a policy rather than a legal doctrine and that the application of this 
policy results in the incorporation of the domestic law concept of strict 
liability in the public international law framework.

* PhD Researcher, Maastricht University, Faculty of Law.
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1 Introduction

The ‘unwilling or unable’ doctrine has been extensively discussed – in a 
variety of contexts – in international law scholarship, particularly since 
the November 2015 Paris attacks.1 Its use (and arguably abuse) by states 
to carry out air strikes in Syrian territory against the militant forces of the 
Islamic State of Iraq and the Levant (ISIL) have elicited much debate on 
the scope of the doctrine.2 However, existing scholarship has failed to ex-
plore adequately the underlying theoretical framework (or lack thereof) 
of the doctrine and, consequently, to reveal and challenge its true na-
ture.3

It is because the terms ‘unwilling’ and/or ‘unable’, and most particular-
ly their usage together as ‘unwilling or unable’, have become ubiquitous 
in political and legal discussions about global terrorism that it is crucial 
to subject the doctrine to more rigorous scrutiny. The use of force is an 
action with grave, extensive and often irreversible implications; it is not 
something that should be resorted to lightly or on questionable grounds.4 

1 See, for example, Ashley Deeks, ‘Unwilling or Unable: Toward a Normative 
Framework for ExtraTerritorial Self-Defense’ (2012) 52 Virginia Journal of 
International Law 483; Nicholas Tsagourias, ‘SelfDefence Against Non-State 
Actors: The Interaction Between Self-Defence as a Primary Rule and Self-Defence 
as a Secondary Rule’ (2016) 29 Leiden Journal of International Law 801; Olivia 
Flasch, ‘The Legality of the Air Strikes Against ISIL in Syria: New Insights on the 
Extraterritorial Use of Force Against Non-State Actors’ (2016) 3 Journal on the Use 
of Force and International Law 37; Olivier Corten, ‘The “Unwilling or Unable” Test: 
Has It Been, and Could It Be, Accepted?’ (2016) 29 Leiden Journal of International 
Law 777; Jutta Brunnée and Stephen J Toope, ‘Self-Defence Against Non-State 
Actors: Are Powerful States Willing But Unable to Change International Law?’ 
(2018) 67 International and Comparative Law Quarterly 263.

2 This is discussed extensively later in the paper, in particular in section 5.
3 For a brief but helpful consideration of the various theoretical underpinnings of 

the doctrine, see Donette Murray, ‘Flawed and Unnecessary: The “Unwilling or 
Unable” Doctrine Pertaining to States’ Use of Force in Self-Defence Against Non-
State Actors’ (2017) 30 Hague Yearbook of International Law 59. 

4 The architects of the UN Charter built this idea into article 2(4) of the Charter, 
which is discussed in further detail in the following section.
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The ‘Unwilling or Unable’ Doctrine Unmasked 71

The use of force by states against ISIL in Syria is a fitting case study for this 
topic for two reasons. First, although ISIL’s territorial presence in Syria has 
declined in recent years,5 at the time of the air strikes following the Paris 
attack in November 2015, ISIL factually controlled a considerable portion 
of de jure Syrian territory.6 It was (and may continue to be)7 a non-state 
armed group (NSAG) that bore a close resemblance to a state, traditional-
ly understood. This affords us a particularly interesting perspective from 
which to juxtapose the use of force directed at states against the use of 
force directed at NSAGs. Second, it is a (relatively) recent example of the 
invocation of the unwilling or unable doctrine, which allows us to assess 
the development of the doctrine over a longer period and in light of more 
recent developments in academic scholarship.

This paper begins the case study by examining the conceptual 
foundations of the prohibition of the use of force in international law 
(section 2). Following this, there is a brief review of state practice, 
including the use of the unwilling or unable doctrine in relation to the 
2014/2015 military activity in Syria (section 3). The paper then attempts a 
classification of the unwilling or unable doctrine, considering the themes 

5 See ‘Timeline: The Rise, Spread, and Fall of the Islamic State | Wilson Center’ <https://
www.wilsoncenter.org/article/timeline-the-rise-spread-and-fall-the-islamic 
-state> accessed 8 June 2021 for a concise but comprehensive overview of the de-
cline of ISIL.

6 In October 2016, for example, ISIL held 21  428m2 in Syrian territory. This figure 
was calculated using the Institute for the Study of War’s (ISW) map showing ISIL’s 
territorial control (as at 13 October 2016), <http://understandingwar.org/sites/de-
fault/files/Oct13%20EDITS%20COT_0.pdf> accessed 6 June 2021) and Population 
Explorer <https://populationexplorer.com/> accessed 6 June 2021. This amounts 
to approximately 1 829 210 people under the rule of ISIL in Syria alone. This fig-
ure has been calculated using the ISW territorial control map above recreated in 
the Population Explorer tool referenced directly above. The population figures are 
obtained by Population Explorer from Landscan (more information: <http://web 
.ornl.gov/sci/landscan/>), which algorithm uses spatial data and imagery analy-
sis technologies to disaggregate census counts within an administrative boundary. 
The Population Explorer tool is configured to use the 2014 Landscan dataset, there-
fore, these numbers are approximate only and some allowance should be made for 
internal displacement and exiting refugees.

7 This complex issue is beyond the scope of this paper. For further information 
on ISIL’s state-like attributes, and the continuing reaction to it, see for example 
Seth Jones and others, ‘Rolling Back the Islamic State’ (RAND Corporation 2017); 
Benjamin Nussberger, ‘“Sustainable Self-Defense”? How the German Govern-
ment Justifies Continuing Its Fight against ISIL in Syria’ <https://www.ejiltalk.org/
sustainable-self-defense-how-the-german-government-justifies-continuing-its 
-fight-against-isil-in-syria/> accessed 8 June 2021.
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of consent, authorisation and self-defence (section  4). Thereafter, it 
enunciates the conceptual challenges posed by the use of the doctrine 
(section  5). In this section of the paper, it is argued that the unwilling 
or unable doctrine is, in fact, a policy masquerading as a legal doctrine 
and that the application of this policy results in the incorporation of 
the domestic law concept of strict liability in the public international 
law framework (i.e. there is a shift in the standard of attribution in state 
responsibility). It is further argued that this has, in turn, resulted in 
theoretical incoherence. Finally, the paper closes with some concluding 
remarks (section 6).

2 Conceptual	Foundations	of	the	Prohibition	of	the	Use	
of Force

As a starting point, it is necessary to situate the use of the unwilling or 
unable doctrine within the greater scheme of the prohibition on the use of 
force in international law. This allows us to have a greater comprehension 
of the problems identified later in this paper.

Article 2(4) of the UN Charter contains the general prohibition on the 
use of force: 

All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent 
with the Purposes of the United Nations.

This article has been called ‘a cornerstone of the United Nations Charter’,8 
with the International Court of Justice (ICJ),9 the International Law Com-
mission (ILC)10 and the majority of scholars even accepting that it is an 

8 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda) ICJ Reports 2005 p 167 at 223. 

9 See Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v 
United States) [1986] ICJ Rep 14 (Nicaragua) at para. 190, as well as the separate 
opinion of President Singh at para. 153 and the separate opinion of Judge Sette-
Camara at para. 199.

10 In its commentary on the draft Vienna Convention, the ILC identified article 2(4) 
of the UN Charter as ‘a conspicuous example’ of ius cogens. Again, in 2001, it stated 
that ‘it is generally agreed that the prohibition of aggression is to be regarded as 
peremptory’ (see the final text with commentary in James Crawford, The Inter-
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The ‘Unwilling or Unable’ Doctrine Unmasked 73

ius cogens norm.11 It is not necessary to take a firm stand on this question 
for the purpose of this paper.

The UN Charter itself, however, contains two justifications for the 
use of force that would otherwise be prohibited by this article, namely 
self-defence (article 51) and authorisation by the United Nations Secu-
rity Council (UNSC) (Chapter 7).12 Some scholars call these justifications 
‘exceptions’ to the rule contained in article 2(4).13 Regardless of the no-
menclature, these are the recognised ‘grounds on which the use of armed 
force by a [s]tate can be justified today on the basis of a norm in interna-
tional law’.14

It goes without saying that both of the justifications represent situa-
tions where consent has not been obtained from the state against which 
force is being used. The more pertinent question in contemporary public 
international law debates is the effect of consent on the prohibition.15 It 
is necessary to highlight at this point that there is some debate whether 
consent to use force/intervene (for example, to offer humanitarian as-

national Law Commission’s Articles on State Responsibility: Introduction, Text, and 
Commentaries (Cambridge University Press 2002).

11 See, for example, Olivier Corten and Bruno Simma, The Law Against War: The 
Prohibition on the Use of Force in Contemporary International Law (Hart Publishing 
2012) at 199 et seq and Yoram Dinstein, War, Aggression and Self-Defence (6th edn, 
Cambridge University Press 2017) at 110 as two prominent examples from this 
majority. However, there are scholars questioning this status. See, for example, 
James A Green, ‘Questioning the Peremptory Status of the Prohibition of the Use 
of Force’ (2010) 32 Michigan Journal of International Law 215; U Linderfalk, ‘The 
Effect of Jus Cogens Norms: Whoever Opened Pandora’s Box, Did You Ever Think 
About the Consequences?’ (2007) 18 European Journal of International Law 853.

12 There is, strictly theoretically-speaking, a third justification contained in the UN 
Charter, namely measures against former enemy states (article 107 read with arti-
cle 53). However, it is largely accepted that this justification is obsolete given that 
the former enemy states are now UN member states and, as such, have become 
peace-loving states in accordance with article 4(1) of the Charter. The opposite 
conclusion would also result in a violation of those states’ sovereignty under arti-
cle 2(1). (In this regard, see Oliver Dӧrr and Albrecht Randelzhofer, ‘Ch.1 Purposes 
and Principles, Article 2(4)’ in Bruno Simma, Hermann Mosler and Andreas Paulus 
(eds), The Charter of the United Nations: A Commentary (3rd edn, Oxford University 
Press 2012) at 219.) This conclusion is confirmed by the ICJ’s failure to include this 
as a lawful use of force in its advisory opinion on the Legality of the Threat or Use of 
Nuclear Weapons ICJ Reports 1996, p 226 at para. 38.

13 See, for example, Crawford Brownlie’s Principles of International Law (8th edn, 
Oxford University Press 2012) at 747. 

14 Dӧrr and Randelzhofer (n 12) at 218.
15 The importance of understanding this effect will become apparent when 

considering the legal framework of the unwilling or unable doctrine itself.
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74 3 – McGibbon

sistance) renders the UN Charter prohibition inapplicable, or whether it 
falls under one of the justifications named above.

In the former case, scholars argue that valid consent implies that the 
use of force is not against the political independence or territorial in-
tegrity of the requesting state and, therefore, the force falls outside the 
scope of the prohibition contained in article 2(4).16 Alternatively, there 
is no use of force in the attacking state’s international relations because 
the consent means that the situation is instead one where two states are 
co-operating together within an internal strife.17 Under either approach, 
the military action would thus not amount to a ‘justification’ or ‘excep-
tion’ per se to article 2(4), as these terms connote that the type of force 
contemplated would, in principle, be covered by the prohibition on the 
use of force.18

Conversely, following the latter line of debate, both Erika De Wet and 
John Perkins submit that consent does not automatically mean that mili-
tary action is not ‘against the territorial integrity or political independ-
ence’ of the state.19 If this approach is taken, consensual use of force in 
fact constitutes an exception to article 2(4).20 However, the legal basis for 
the existence of such an exception outside the scope of the two set out 
in the UN Charter itself is unclear. It is beyond the scope of this paper to 
conduct a state practice review to determine whether this exception ex-
ists in customary international law, but it is doubtful.21 

Regardless of the school of argument, it is worth noting that in Nica-
ragua the ICJ stated that ‘it is difficult to see what would remain of the 
principle of non-intervention in international law if intervention, which 

16 Erika de Wet, ‘The Modern Practice of Intervention by Invitation in Africa and Its 
Implications for the Prohibition of the Use of Force’ (2015) 26 European Journal of 
International Law 979 at 980. 

17 Karine Bannelier and Theodore Christakis, ‘Under the UN Security Council’s 
Watchful Eyes: Military Intervention by Invitation in the Malian Conflict’ (2013) 26 
Leiden Journal of International Law 855France launched Operation Serval against 
several terrorist armed groups in January 2013. The French troops were assisted 
by a Chadian contingent and by forces progressively deployed by other African 
countries within a UNSC authorized African force (Resolution 2085 at 860.

18 De Wet (n 16).
19 Ibid. and John Perkins, ‘The Right of Counterintervention’ (1987) 17 Georgia Journal 

of International and Comparative Law 171.
20 De Wet (n 16).
21 It is worth noting that the ICJ has held that even where an attack does not breach 

article 2(4), it may nonetheless violate the non-intervention norm or the norm in 
respect of sovereignty. See Nicaragua (n 9) at para. 205 and Corfu Channel Case (UK 
v Albania) (Merits) [1949] ICJ Rep 4 (Corfu Channel) at 35.
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The ‘Unwilling or Unable’ Doctrine Unmasked 75

is already allowable at the request of the government of a State, were also 
to be allowed at the request of the opposition’.22 Unfortunately, the ICJ 
failed to elaborate on its reasoning in this regard, but it is support for the 
argument that consent, in one way or another, negates the prohibition 
on the use of force. I am therefore of the view that validlygranted consent 
renders article 2(4) of the UN Charter inapplicable for the reasons set out 
above.23 

Once it is established that consent in any form is absent, it is then 
necessary to interrogate whether the unwilling or unable doctrine falls 
into one of the justifications outlined in the UN Charter, namely self-
defence (article 51) or UNSC authorisation (Chapter 7). However, before 
delving into the theoretical difficulties surrounding the doctrine, it is 
prudent to conduct a brief historical survey of its use.

3 Historical	Use	of	the	Unwilling	or	Unable	Doctrine	against	
Non-State	Actors

The first appearance of the unwilling or unable doctrine appears to be 
in relation to Israel’s incursions into Lebanon from the 1970s onwards.24 
Previously, Israel had justified its attacks directed at terrorist bases on the 
ground that Lebanon deliberately harboured these groups on its territory. 
However, the argument was broadened in the 1970s to provide that even 
if Lebanon did not actively support or deliberately harbour these groups, 
Israel could act in selfdefence if Lebanon was either unwilling or unable 
to prevent cross-border attacks.25 

22 Nicaragua (n 9) at para. 246. Emphasis added.
23 It is also interesting to note that, in the context of international humanitarian law, 

the International Committee of the Red Cross (ICRC) has recognised that consent 
to the use of armed force by one state on the territory of another state rules out 
the classification of that use of force as an international armed conflict (ICRC 2016 
Commentary on Geneva Convention I for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field, Geneva, 12 August 1949 available 
at <https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDo
cument&documentId=BE2D518CF5DE54EAC1257F7D0036B518#96_B> (accessed 
31 March 2021) at para. 259).

24 Kinga Tibori-Szabó, ‘The “Unwilling or Unable” Test and the Law of Self-Defence’ 
in Christophe Paulussen and others (eds), Fundamental Rights in International and 
European Law: Public and Private Law Perspectives (Asser Press 2016) at 76. 

25 Ibid. at 77. See, for example, Israel’s statement in 1972 from UN Yearbook 1972, p 158. 
See also SCOR, 33rd Session, 2071st meeting (17 March 1978) UN Doc. S/PV.2071 at 
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This approach continued to be followed by Israel into the 1980s. In July 
1981 Israel argued before the UNSC that ‘[m]embers of the Council need 
scarcely be reminded that under international law, if a state is unwilling 
or unable to prevent the use of its territory to attack another state, the 
latter state is entitled to take all necessary measures in its own defence’.26 
These arguments were largely met with strong opposition, and the vast 
majority of UNSC resolutions at the time condemned Israeli conduct.27

The US also developed a similar line of reasoning in the 1980s.28 In 
1985 (where it abstained from voting for a resolution condemning Israel’s 
raid against Palestinian Liberation Organisation headquarters) it stated 
that ‘it is the responsibility of each state to take appropriate steps to pre-
vent persons or groups within its sovereign territory from perpetrating 
such acts’.29 

The unwilling or unable argument was further invoked by a small 
number of states in the 1990s. However, there was a noticeable shift in 
the reaction to the use of this reasoning in 1998 when the US bombed Al-
Qaeda targets in Sudan and Afghanistan in response to the bombing of 
the US embassies in Kenya and Tanzania.30 The reaction to the bombing 
was mixed, with traditional US allies mostly supporting it, and Russia, 
China, Pakistan, Libya and Iraq condemning the action.31 This shift could 
have been due to the fact that an increasing number of governments was 

para. 53; UN Yearbook 1979, p 332: ‘Israel said it was exercising its inherent right of 
self-defence. If states were unwilling or unable to prevent terrorists from operating 
out of their countries, they should be prepared for reprisals.’

26 SCOR, 36th Sess., 2292nd meeting (17 July 1981) U.N. Doc. S/PV.2292 at 54.
27 See SC Res 280 (1970); SC Res 316 (1972); SC Res 332 (1973); SC Res 450 (1979); SC 

Res 467 (1980). However, also see SCOR, 30th Session, 1860th meeting (5 December 
1975) UN Doc S/PV.1860 at paras. 3-5 (where the United States (US) vetoed a resolu-
tion condemning Israel on the basis that progress could not be achieved with one-
sided resolutions that left Israel believing that it was the victim of discrimination 
and bias on the part of the UN); and SCOR, 40th Session, 2515th meeting (4 October 
1985) UN Doc S/PV.2615 at para. 252 (where the US argued that a state subjected 
to terrorist attacks had the right to defend itself and states had a responsibility to 
prevent their territory from being used by terrorists).

28 Tibori-Szabó (n 24) at 78.
29 SCOR, 40th Session, 2615th meeting (4 October 1985) UN Doc S/PV. 2615 at para. 

252.
30 Tibori-Szabó (n 24) at 78-79.
31 ‘US allies back missile strikes, Yeltsin sides with Muslims’ (The Irish Times, 22 August 

1998) <https://www.irishtimes.com/news/us-allies-back-missile-strikes-yeltsin 
-sides-with-muslims-1.185482> accessed 29 March 2021 and 1998 UN Yearbook, 
p 185.
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The ‘Unwilling or Unable’ Doctrine Unmasked 77

realising the growing threat caused by the greater independence and 
danger of terrorist organisations. However, this particular instance is not 
necessarily helpful in determining this given that the reasoning adopted 
by the US for the bombings more closely follows the previous argument 
of harbouring than that of the unwilling or unable argument.32 

In tandem with these developments before the UNSC, the ICJ was pre-
sented with the opportunity to consider the responsibility of states for 
the acts of apparent non-state actors in the landmark Nicaragua case.33 
After the Court found that US participation in the activities of the contras 
(even if decisive) was not sufficient for the purpose of attributing their 
conduct to the US,34 it laid down what would become known as the ef-
fective control test:

For this conduct to give rise to legal responsibility of the United 
States, it would in principle have to be proved that that State had 
effective control of the military or paramilitary operations in the 
course of which the alleged violations were committed.35

This test would go on to be incorporated in the articles on the Responsi-
bility of States for Internationally Wrongful Acts (ARSIWA)36 as article 8, 
which provided that ‘[t]he conduct of a person or group of persons shall 
be considered an act of a state under international law if the person or 
group of persons is in fact acting on the instructions of, or under the di-
rection or control of, that state in carrying out the conduct’.

However, the International Criminal Tribunal for the former Yugosla-
via (ICTY) deemed the effective control test too restrictive. The ICTY in-
stead differentiated between private persons performing specific acts on 
behalf of a state on the territory of another, and individuals forming a 
structured and organised group to carry out acts for the purpose of es-
tablishing individual criminal responsibility. It found (in relation to the 

32 Tibori-Szabó (n 24) at 80.
33 Nicaragua (n 9).
34 Ibid. at para. 115. At para. 109, the Court found that there was no basis on which it 

could be said that the US ‘actually exercised’ a degree of control over the contras 
such that they would be considered an organ of the US government or acting on its 
behalf. The Court continued in para. 110 to find that, for legal purposes, the contras 
could not be equated with the US government.

35 Ibid. at para. 115.
36 Responsibility of States for Internationally Wrongful Acts, G.A. Res. 56/83, U.N. 

GAOR, 56th Sess. (12 December 2001) U.N. Doc. A/RES/56/83.
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latter) that a test of ‘overall control’ was more suitable than the ‘effective 
control’ test.37 This entails that a state had a role in organising, coordi-
nating or planning the military action, in addition to financing, training, 
equipping or providing operational support for the group. By compari-
son, the ICJ subsequently found this test unpersuasive.38

Therefore, in short, prior to the events of 11 September 2001 (9/11) the 
underlying assumption was that acts of NSAGs had to be imputed to a 
state in order for self-defence to be available. Selfdefence against non-
state actors was always exercised as part of selfdefence against the state 
that controlled or sent them. The unwilling or unable doctrine was large-
ly rejected, except by the states that invoked it.39 

Post 9/11, UNSC Resolutions 1368 and 1373 have been interpreted by 
many as unequivocally acknowledging the right of self-defence against 
terrorist attacks as such.40 However, questions regarding imputing the 
attacks to a state deliberately harbouring the NSAG remained widely 
debated.41 The US focus on the Taliban as being linked to Al-Qaeda and 

37 Prosecutor v Duško Tadic, Appeals Chamber, Appeals Judgment, ICTY, Case No. IT-
94-1-A, 15 July 1999 at paras. 118-120, 137 and 145.

38 Application of the Convention on the Prevention and Punishment of the Crime of Gen-
ocide (Bosnia and Herzegovina v. Serbia and Montenegro) ICJ Reports 2007 p. 43 at 
paras. 403-404.

39 Tibori-Szabó (n 24) at 82. Later in this paper it will become apparent that the 
contemporary position – whereby states rely on the unwilling or unable doctrine to 
invoke the right to self-defence in cases where there is neither effective nor overall 
state control of NSAGs – is not a great departure from the pre-9/11 position. This is 
due to the fact that by invoking this dubious doctrine, victim states and third-party 
states still impute liability for the actions of NSAGs to the state in whose de jure 
territory they operate.

40 Ibid. See also Jack Beard, ‘America’s New War on Terror: The Case for Self-Defense 
under International Law and the War on Terrorism: Military Action Against Ter-
rorists Under International Law’ (2001) 25 Harvard Journal of Law & Public Policy 
559. For a contrasting view, see Antonio Cassese, ‘Terrorism Is Also Disrupting 
Some Crucial Legal Categories of International Law’ (2001) 12 European Jour-
nal of International Law 993”container-title”:”European Journal of International 
Law”,”DOI”:”10.1093/ejil/12.5.993”,”ISSN”:”0938-5428”,”issue”:”5”,”journalAbbrevia
tion”:”European Journal of International Law”,”page”:”993-1001”,”source”:”Silverc
hair”,”title”:”Terrorism is Also Disrupting Some Crucial Legal Categories of Inter-
national Law”,”volume”:”12”,”author”:[{“family”:”Cassese”,”given”:”Antonio”}],”iss
ued”:{“date-parts”:[[“2001”,12,1]]}}}],”schema”:”https://github.com/citation-style 
-language/schema/raw/master/csl-citation.json”} at 996-97.

41 See, for example, Thomas Franck, ‘Terrorism and the Right of Self-Defense’ 
(2001) 95 American Journal of International Law 839; Christopher Greenwood, 
‘International Law and the Pre-Emptive Use of Force: Afghanistan, Al-Qaida, and 
Iraq’ (2003) 4 San Diego International Law Journal 7 at 25. 
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allowing them to operate in Afghanistan still shows the importance of 
linking the host state and the NSAG. Operation ‘Enduring Freedom’ re-
ceived almost unanimous support. Kinga Tibori-Szabó argues that this 
could be seen as evidence of a shift towards accepting the argument that 
NSAG attacks could be imputed to host states,42 but that still allocates 
importance to a nexus between the NSAG and the host state.

Russia has also used this doctrine to justify its incursions into Georgia 
to prevent further crossborder attacks by Chechen rebels. However, in-
stead of alleging a link between the Georgian government and Chechen 
rebels, it suggested an unwillingness on the part of the territorial govern-
ment to stop attacks on Russian territory.43 It stated:

If the Georgian leadership is unable to establish a security zone in 
the area of the Georgian-Russian border, continues to ignore UNSC 
resolution 1373 (2001) of 28 September 2001, and does not put an end 
to the bandit sorties and attacks on adjoining areas in the Russian 
Federation, we reserve the right to act in accordance with Article 51 
of the Charter of the United Nations, which lays down every mem-
ber State’s inalienable right of individual or collective self-defence.44

This argument is similar to the approach taken by Israel in respect of 
Lebanon’s inability to prevent Hezbollah from launching cross-border at-
tacks against Israel.45 Israel continued to rely on its previous arguments 
and, in 2006, justified its incursion into Lebanese territory on the basis of 
‘[t]he ineptitude and inaction of the Government of Lebanon [that] has 
led to a situation in which it has not exercised jurisdiction over its own 
territory for many years’. It further claimed that ‘[r]esponsibility for this 
belligerent act of war lies with the Government of Lebanon, from whose 
territory these acts have been launched into Israel’. It further claimed that 
responsibility lay with Iran and Syria, ‘which support and embrace those 
who carried out this attack’.46

42 Tibori-Szabó (n 24) at 83.
43 Letter dated 11 September 2002 from the Permanent Representative of the Russian 

Federation to the United Nations addressed to the Secretary-General (11 September 
2002) UN Doc S/2002/1012.

44 Ibid., Annex at p 3.
45 Tibori-Szabó (n 24) at 83.
46 Identical Letters dated 12 July 2006 from the Permanent Representative of Israel 

to the United Nations addressed to the Secretary-General and the President of the 
Security Council (12 July 2006) UN Doc S/2006/515.
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It is striking that although Israel relies on Lebanon’s inability to con-
trol the Hezbollah-occupied territory, it also imputes the attacks to the 
Lebanese government due to its inaction.47 In this instance, several UNSC 
members, including Argentina, Australia, Brazil, Canada, Denmark, 
Greece, Guatemala, Peru, Slovakia, Turkey, the United Kingdom (UK) and 
the US, acknowledged Israel’s right of self-defence against Hezbollah.48 
Although there were some condemnations, there was general support for 
Israel’s actions in the UNSC debates. This is potentially indicative of a 
growing acceptance of the view that the right of self-defence could be 
invoked against NSAGs.49 

In 2007 and 2008 Turkey offered no justification for its use of force in 
Iraq against PKK elements. However, the general reaction of states fo-
cused on the proportionality of the use of force rather than the right to 
use it.50 

It is possible to argue that these actions are indicative of a more per-
missive approach being adopted towards the argument that states may 
defend themselves against armed attacks by NSAGs in the territory of an-
other state even where there is no link between the ‘host’ state and the 
NSAG concerned. The key factor is that the state is unwilling or unable to 
prevent the attacks itself.51 However, this may be called into question by 
Ecuador’s condemnation of Colombia’s use of force against FARC rebels 
on Ecuador’s territory in March 2008. It was only the US that expressed 
its support for Colombian action, while the Organization of American 
States also condemned it.52 

The value of an historical survey in determining where the unwilling 
or unable doctrine fits into the greater scheme of public international 
law is not to be underestimated. It usefully illustrates that although it has 
existed in some form or another for decades, it is only really since 2012, 
when Ashley Deeks published her seminal article on the subject,53 that 

47 Tibori-Szabó (n 24) at 84.
48 SCOR, 61st session, 5489th meeting (14 July 2006) UN Doc S/PV.5489 at pp 12, 14, 15 

and 17; SCOR, 61st session, 5493rd meeting (21 July 2006) UN Doc S/PV.5493 at pp 
17 and 19; and SCOR, 61st session, 5493rd meeting (21 July 2006) UN Doc S/PV.5493 
(Resumption1) at pp 9, 19, 27, 28, 39 and 41.

49 Tibori-Szabó (n 24) at 84.
50 Ibid.
51 Ibid. at 85. 
52 Tom Ruys, ‘Armed Attack’ and Article 51 of the UN Charter: Evolutions in Customary 

Law and Practice (Cambridge University Press 2010).
53 Ashley Deeks, ‘Unwilling or Unable: Toward a Normative Framework for 

Extraterritorial Self-Defense’ (2012) 52 Virginia Journal of International Law 483.
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we have seen it play a more prominent role in international affairs. This is 
especially so in the collective reaction to the attacks in Paris in November 
2015.

The position of the US was made clear in a speech by the contemporary 
US State Department Legal Advisor Brian Egan’s keynote address for the 
American Society of International Law on 4 April 2016, where he stated:

[I]n the case of ISIL in Syria, as indicated in our Article 51 letter, we 
could act in selfdefense without Syrian consent because we had de-
termined that the Syrian regime was unable or unwilling to prevent 
the use of its territory for armed attacks by ISIL.54

The article 51 letter to which he refers is the one submitted to the Sec-
retary-General in 2014, which also makes express reference to the right 
of self-defence being available to states when a host state is unwilling or 
unable to stop terrorist attacks.55 It states that ‘[t]he Syrian regime has 
shown that it cannot and will not confront these safe havens effectively 
itself ’. It is worth noting, however, that US involvement initially began in 
2014 in response to the allegation that chemical weapons had been used 
by (now former) President Assad, and the action was directed against 
Syria and its ruling party. Although this was the starting point for their air 
strikes, subsequent action falls firmly within the response to ISIL attacks.

The UK similarly tried to link its participation in airstrikes to Assad’s 
alleged use of chemical weapons (and the Syrian civil war), and to use 
this as an attempt to target both threats simultaneously. Although the 
UK article 51 letters make no express mention of the unwilling or unable 
doctrine,56 it was included in the statement to Parliament by (now for-

54 Brian Egan, ‘International Law, Legal Diplomacy, and the Counter-ISIL Campaign’ 
(Keynote Address for the American Society of International Law, 4 April 2016) 
<https://www.youtube.com/watch?v=4ol8Fz-ShaY> accessed 29 March 2021.

55 Letter dated 23 September 2014 from the Permanent Representative of the United 
States of America to the United Nations addressed to the Secretary-General (23 
September 2014) UN Doc S/2014/695.

56 Identical Letters dated 25 November 2014 from the Permanent Representative 
of the United Kingdom of Great Britain and Northern Ireland to the United Na-
tions addressed to the Secretary-General and the President of the Security-Council 
(25 November 2014) UN Doc S/2014/851; Letter dated 8 September 2015 from the 
Permanent Representative of the United Kingdom of Great Britain and Northern 
Ireland to the United Nations addressed to the President of the Security-Council 
(8 September 2015) UN Doc S/2015/688; Letter dated 3 December 2015 from the 
Permanent Representative of the United Kingdom of Great Britain and Northern 
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mer) Prime Minster David Cameron with the Prime Minister on 26 No-
vember 2015.57 In its article 51 letter, Germany makes express mention of 
the loss of effective control by Syria and notes that states attacked by ISIL 
from this territory are justified in acting under article 51’s self-defence 
exception. It purported to act under the right to collective self-defence in 
supporting states attacked by ISIL.58 Of course, Russia also participated 
in the airstrikes, but the key difference is that it was done with the con-
sent of the Syrian government.59

The 2015 language, although indicating that the use of force was directed 
at ISIL and not Syria per se, places the use of force (in the mind of the states 
invoking the unwilling or unable doctrine) squarely within the article 51 
right of self-defence, and attempts were made at a proportionality and 
necessity assessment. However, in these cases, the fact that Russia was 
acting in Syria with the consent of the Syrian government, casts serious 
doubt on the veracity of any such purported reliance on the doctrine, and 
illustrates that Western action is probably politically motivated rather 
than strictly necessary from a legal perspective.

Despite its more frequent appearance in the dialogue around col-
lective security, it is readily apparent that the theoretical origins of the 
doctrine and the scope of its application remain unsettled. Although 
there is growing support for harsher responses to terrorist activities, state 
practice does not support the use of the unwilling or unable doctrine.60 
It is unclear from a theoretical perspective, however, what exactly state 
practice should be supporting. It is at this point that the analysis of the 
article 2(4) framework set out earlier becomes relevant. Those issues will 
be pertinent in determining a possible classification of the doctrine.

Ireland to the United Nations addressed to the President of the Security-Council (3 
December 2015) UN Doc S/2015/928.

57 David Cameron, ‘PM Statement Responding to FAC Report on Military Operations 
in Syria’ (Oral Statement to Parliament, 26 November 2015) <https://www.gov 
.uk/government/speeches/pm-statement-responding-to-fac-report-on-military-
operations-in-syria> accessed 29 March 2021.

58 Letter dated 10 December 2015 from the Chargé d’affaires a.i. of the Permanent 
Mission of Germany to the United Nations addressed to the President of the 
Security-Council (10 December 2015) UN Doc S/2015/946.

59 Letter dated 15 October 2015 from the Permanent Representative of the Russian 
Federation to the United Nations addressed to the President of the Security 
Council (15 October 2015) UN Doc S/2015/792. See the discussion on consent that 
follows later in this paper for a deeper exploration of this issue.

60 Corten (n 1) at 786.
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4 Classification	of	the	Unwilling	or	Unable	Doctrine:	Consent,	
Authorisation,	Self-defence	or	Strict	Liability?

It should be evident by now that the conceptual waters surrounding the 
unwilling or unable doctrine are muddy (at best). The historical survey 
shows the way in which it has been raised and manipulated for decades; 
and reveals that state practice and opinio iuris is lacking. However, state 
practice is only essential if it is argued that the doctrine forms part of 
customary international law; but, it is only necessary to go this far if the 
legal foundation for the use of the unwilling or unable test cannot be 
located in the UN Charter itself,61 or if it is determined that it is not a 
consent issue.

In order to attempt to classify the doctrine, this section proceeds to 
answer the following question: When could a victim state or third-party 
state have used force in Syria? The starting point in answering this will 
be examining consent. The reason for this will be apparent from the 
discussion that follows.

4.1 Implied Consent
There is a school of thought that, by implication, posits that in the case 
of unwilling or unable states, there is implied consent to use force which 
means the UN Charter does not find application.62 It is necessary to high-
light at this point that there is some debate in public international law 
whether consent to use of force/intervention renders the UN Charter 
inapplicable, or whether it falls under one of the justifications. A brief 
overview of this debate has already been set out in section 2 above.63 

61 Charter of the United Nations, 24 October 1945, 1 UNTS XVI.
62 See, for example, Kenneth Watkin, ‘Letter to the Editor: “Lines in the Sand” – A Re-

ply to Professor Haque’ (Just Security, 24 October 2016) <https://www.justsecurity 
.org/33792/letter-editor-lines-sand-a-reply-professor-haque/> accessed 6 June 
2021; Chris Ford, ‘Implicit Consent and the Use of Force in Syria’ (Just Security, 2 No-
vember 2016) <https://www.justsecurity.org/34072/implicit-consent-force-syria/> 
accessed 6 June 2021.

63 It is beyond the scope of this chapter to give a more comprehensive overview. For 
greater detail, see Laura Visser, ‘May the Force Be with You: The Legal Classifica-
tion of Intervention by Invitation’ (2019) 66 Netherlands International Law Review 
21.e.g. its name and its place within the rules of jus ad bellum. This article seeks 
to clarify and resolve these issues. First, an analysis is conducted into what the 
two terms intervention and invitation actually entail. The term intervention is con-
trasted with the use of force and the entire concept of intervention by invitation 
is differentiated from collective self-defence. It is concluded that the threshold of 
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However, it is necessary for the purpose of the arguments I make going 
forward to reiterate that my view is that consent means that article 2(4) 
of the UN Charter does not apply, so there is no need to delve into the 
justifications in the case where consent is obtained.64

However, this raises the further question of whether it is necessary for 
the consent to be explicit in order to be valid, or whether implicit consent 
suffices. In its commentary on draft article 29 of the 1996 version of AR-
SIWA65 (now article 20) dealing with consent as a circumstance preclud-
ing wrongfulness in state responsibility law, the ILC noted that in order 
to have the legal effect of precluding wrongfulness, the consent must be 
‘valid in international law, clearly established, really expressed (which 
precludes merely presumed consent), internationally attributable to the 
State and anterior to the commission of the act to which it refers’.66 It is 
worth noting that while this author acknowledges that there are those 
who firmly support a distinction between the so-called primary and sec-
ondary rules of international law who may suggest that reliance on this 
commentary conflates the primary and secondary rules by implying that 
consent is a circumstance precluding wrongfulness,67 there appears to 

force has been met and thus the focus should be placed on the rules regulating this 
field of law, rather than the rules of non-intervention. The concept would be more 
aptly labelled as the use of force by invitation. Second, this article examines where 
intervention by invitation finds its place in relation to the prohibition of the use of 
force. Alternative perspectives are investigated encompassing the scope of Article 
2(4

64 Once it is determined that consent is absent, it is then necessary to interrogate 
whether the unwilling or unable doctrine falls into one of the justifications 
outlined in the UN Charter, namely self-defence (article 51) or UNSC authorisation 
(Chapter 7).

65 Draft Articles on State Responsibility with Commentaries Thereto adopted by 
the International Law Commission on First Reading, January 1997 <https://legal 
.un.org/ilc/texts/instruments/english/commentaries/9_6_1996.pdf> accessed 29 
March 2021. 

66 International Law Commission, ‘Yearbook of the International Law Commission’ 
(1979) II part 2 at 112.

67 Consent as a circumstance precluding wrongfulness as contemplated in article 20 
of ARSIWA is arguably not directly applicable when considering whether article 
2(4) is rendered inoperative by consent (in one form or another) because this 
problem is not an issue of state responsibility (a ‘secondary’ rule question) but one 
concerning the scope of the ‘primary’ rule. See, for a more detailed explanation, 
Théodore Christakis and Karine Christakis Mollard-Bannelier, ‘Volenti non fit in-
juria ? Les effets du consentement à l’intervention militaire’ (2004) 50 Annuaire 
Français de Droit International 102 at 10411. See also James Crawford, State Re-
sponsibility : The General Part (Cambridge University Press 2013) at 64. However, 
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be no reason why this standard should not apply in understanding what 
consent means in this context and in respect of considering whether ar-
ticle 2(4) has been infringed at the primary law level.

The ICJ seems to confirm that implicit consent is indeed possible. In 
its Armed Activities judgment, the Court states:

The Court believes that both the absence of any objection to the 
presence of Ugandan troops in the DRC in the preceding months, 
and the practice subsequent to the signing of the Protocol, support 
the view that the continued presence as before of Ugandan troops 
would be permitted by the DRC by virtue of the Protocol.68

Importantly, it goes on to state:

While the co-operation envisaged in the Protocol may be reason-
ably understood as having its effect in a continued authorization of 
Ugandan troops in the border area, it was not the legal basis for such 
authorization or consent. The source of an authorization or consent to 
the crossing of the border by these troops antedated the Protocol and 
this prior authorization or consent could thus be withdrawn at any 
time by the Government of the DRC, without further formalities be-
ing necessary.69

Thus, although there was no written consent prior to the signature of the 
Protocol on Security along the Common Border (signed on 27 April 1998), 
the consent nevertheless existed. Consent may therefore be express or 
implied.

As already alluded to earlier in this chapter, the issue of consent has 
also been considered in the area of international humanitarian law, both 

there are many scholars who do not see the need to maintain such a distinction. 
In particular, Willem Riphagen warned that the distinction ‘should not be carried 
so far as to dissimulate the essential unity of the structure of international law as 
a whole’. Willem Riphagen, ‘Second Report on the Content, Forms and Degrees 
of International Responsibility (Part 2 of the Draft Articles)’ in International Law 
Commission, ‘Yearbook of the International Law Commission’ (1981) 2, part 1 at 82, 
para. 31. See also Daniel Bodansky and John Crook, ‘Symposium on the ILC’s State 
Responsibility Articles: Introduction and Overview’ (2002) 96 American Journal 
of International Law 773. at 780-1 where they note that this distinction is arbitrary. 

68 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda ICJ Reports 2005, p 168 at para. 46.

69 Ibid. at para. 47. Emphasis added.
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by scholars and the ICRC. In particular, in its 2016 Commentary on the 
Geneva Conventions, the ICRC considers consent in the context of clas-
sifying a conflict as an international armed conflict.70 The argument re-
lies on Dapo Akande’s scholarship on the same issue (among others) to 
indicate that consent by the host state in the case of the use of armed 
force against a NSAG operating in foreign territory precludes classifica-
tion as an international armed conflict, as the consenting host state is not 
engaged in the conflict with the other (foreign) state.71

As already discussed, article 20 of ARSIWA lists ‘valid consent’ as a cir-
cumstance precluding wrongfulness in the case of determining state re-
sponsibility. In its commentary, the ILC clarifies this concept as requiring 
that consent be ‘really expressed’.72 It later goes on to indicate that as long 
as consent is ‘clearly established’, it may be tacit or implicit (but never 
presumed).73 As set out, this seems to align with the ICJ’s interpretation 
of consent in the context of breaches of article 2(4) in Armed Activities.

Whether consent has been granted (in any form) is a factual matter 
to be determined on a casebycase basis. In the case of Syria, Chris Ford 
argues that there are ‘objective facts’ which point to Syria having granted 
tacit consent to the US and coalition forces to conduct airstrikes against 
ISIL on Syrian territory.74 These facts include that Syria has not formally 
objected to these airstrikes whereas, in the case of past incursions onto 
its territory for various reasons, it has placed its objections on record with 
the UNSC.75 He is of the view that these push the situation beyond the 
bounds of mere presumed consent.

70 ICRC Commentary (n 23) at paras. 257-64.
71 Ibid. at paras. 260 and 263. This view relies on Dapo Akande, ‘Classification of 

Armed Conflicts: Relevant Legal Concepts’ in Elizabeth Wilmshurst (ed), Interna-
tional Law and the Classification of Conflicts (Oxford University Press 2012).transna-
tional armed groups and organized criminal gangs, the need for clarity of the law 
is all-important. The case studies selected for analysis are Northern Ireland, DRC, 
Colombia, Afghanistan (from 2001, in particular, at 73.

72 International Law Commission (n 66). 
73 Ibid.
74 Ford (n 62).
75 See Letter dated 18 June 2014 from the Permanent Representative of the Syrian 

Arab Republic to the United Nations addressed to the Secretary-General (20 June 
2014) UN Doc S/2014/426; Identical letters dated 3 October 2014 from the Chargé 
d’affaires a.i. of the Permanent Mission of the Syrian Arab Republic to the Unit-
ed Nations addressed to the SecretaryGeneral and the President of the Security 
Council (8 October 2014) UN Doc A/69/2014-S/2014/719; Identical letters dated 11 
December 2014 from the Permanent Representative of the Syrian Arab Republic 
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However, Ford correctly raises the question of whether there is an ob-
ligation on Syria to express its lack of consent. He (again, correctly) ob-
serves that no such obligation appears to exist in international law and 
astutely notes that the fact that consent cannot be presumed militates 
against such an obligation.

The effort to identify the facts allegedly in support of Syria having 
granted tacit consent has failed to consider the facts indicative of the op-
posite conclusion. Given that there does not appear to be any obligation 
to take formal steps to object to the use of force in question, it is not 
enough simply to point to historical situations as evidence of a particu-
lar contemporary stance. There is no objective indication as to why its 
position on western involvement may have changed. This is especially 
so in a factual setting where Syria was faced with the task of suppressing 
an extreme terrorist network within its borders. This was also at a time 
when ISIL’s territorial possession was steadily increasing. In addition, 
Syria invited Russia to step in and assist with the fight against ISIL. It did 
not, however, see fit to invite the US or the coalition forces. This decision 
in itself suggests that tacit consent was never granted. As such, the UN 
Charter still finds application in this case.76

Given that consent was not a legal reason for the use of force in Syria, 
it is necessary to consider the options provided for in the UN Charter, 
namely authorisation by the UNSC and self-defence.

4.2 Authorisation to Use Force
There are others (scholars and states alike) who have attempted to justify 
third-party state intervention in Syria on the basis of UNSC authorisa-
tion.77 In relation to Syria, this is done by arguing that resolution 2249 

to the United Nations addressed to the Secretary-General and the President of the 
Security Council (15 December 2014) UN Doc S/2014/885.

76 Even if this conclusion is wrong, and consent was obtained, then the UN Charter 
does not apply and thus state practice and opinio iuris in support of the unwilling 
or unable doctrine is necessary in order for it to be considered customary 
international law. As has been illustrated, state support for the use of this doctrine 
in reality is lacking. Therefore, even on the tenuous basis that implied consent 
may have been granted and is sufficient to displace the article 2(4)-prohibition, 
proponents of this theory fall short when it comes to any steady ground for the 
application of the doctrine in real life.

77 See Germany’s article 51 letter (n 58) and Belgium’s article 51 letter: Letter dated 7 
June 2016 from the Permanent Representative of Belgium to the United Nations 
addressed to the President of the Security Council (7 June 2016) UN Doc S/2016/523. 
See also Nicholas Tsagourias, ‘Self-Defence Against Non-State Actors: The 
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authorised use of force by its reference to ‘all necessary measures’.78 
However, as Corten has pointed out, it is not the purpose of that article 
to determine the legal outcomes of the resolution, and it is striking that 
military action in selfdefence is not explicitly mentioned as has been the 
case in previous cases.79 He further states that ‘[i]n those circumstances, 
to deduce a general agreement consecrating the “unwilling or unable” 
standard from such a resolution would be misleading’.80 Christopher 
Greenwood also appears to be of the view that use of force must be ex-
pressly authorised by the UNSC.81 

4.3 Self-defence
If it cannot be said that use of force in Syria was authorised by the UNSC, 
it is necessary to turn to the next exception in the UN Charter: article 51. 
Many scholars attempt to situate the unwilling or unable doctrine within 
the right to selfdefence, as enshrined in article 51 of the Charter.82 As has 
been illustrated in section 3 of this paper, there are numerous states who 
argue the same. But it weighs heavily that there is no hint of this doctrine 
within the UN Charter itself, despite the other exceptions/justifications 
being expressly mentioned.83

Interaction Between Self-Defence as a Primary Rule and Self-Defence as a Secondary 
Rule’ (2016) 29 Leiden Journal of International Law 801”plainCitation”:”Nicholas 
Tsagourias, ‘Self-Defence Against Non-State Actors: The Interaction Between Self-
Defence as a Primary Rule and Self-Defence as a Secondary Rule’ (2016 at 824.

78 UNSC Resolution 2249 (2015), adopted at its 7565th meeting, UN Doc S/
Res/2249(2015) at para. 5.

79 Corten (n 1) at 791.
80 Ibid.
81 Clare Dyer, ‘Ousting Saddam Illegal, PM Told’ The Guardian (8 October 2002) 

<http://www.theguardian.com/politics/2002/oct/08/uk.iraq> accessed 6 June 
2021. Alex Bellamy, ‘International Law and the War with Iraq Feature - Legality of 
the Use of Force Against Iraq’ (2003) 4 Melbourne Journal of International Law 497 
at 500 also understood Greenwood’s statement to have this implication.

82 See, for example, Tibori-Szabó (n 24) at 94, Deeks (n 53) at 487; Georg Nolte 
and Albrecht Randelzhofer, ‘Ch.VII Action with Respect to Threats to the Peace, 
Breaches of the Peace, and Acts of Aggression, Article 51’ in Bruno Simma, 
Hermann Mosler and Andreas Paulus (eds), The Charter of the United Nations: A 
Commentary (3rd edn, Oxford University Press 2012) at 1418.

83 Tsagourias (n 77)it proposes an alternative framework which combines the 
primary rule of self-defence to justify the use of defensive force against non-
state actors, with the secondary rule of self-defence to excuse the incidental 
breach of the territorial state’s sovereignty.”,”container-title”:”Leiden Journal 
of International Law”,”DOI”:”10.1017/S0922156516000327”,”ISSN”:”0922-1565, 
1478-9698”,”issue”:”3”,”journalAbbreviation”:”Leiden Journal of International 
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States no longer appear to dispute that NSAGs can mount armed at-
tacks in the technical sense; instead the debate focuses on the degree of 
state involvement required in order to attribute that conduct of the NSAG 
to the host state in order to justify actions in self-defence.84 This is where 
the framework becomes even more complex. The conceptual difficulties 
that arise under the self-defence model are dealt with in detail in the next 
section. In short, the section argues that the unwilling or unable doctrine 
does not fall under article 51, and that article 51 was not a suitable basis 
for the use of force in Syria. Instead, it suggests that the unwilling or un-
able doctrine presents a fourth possibility to justify such force, namely, 
the introduction of strict liability for host states.

5 Self-defence,	Attribution	and	Politics:	Conceptual	Challenges	
Posed	by	the	Current	Status	of	the	Unwilling	or	Unable	
Doctrine

The true unwilling or unable test presupposes the absence of any link 
between the host state and the nonstate actor,85 which makes its con-
sideration under the rubric of attribution somewhat ironic. However, a 
state practice review demonstrates that reliance on the various grounds 
for invocation of the right to self-defence against NSAGs does not reveal 
any clear conceptual distinction between any harbouring arguments and 
reliance on the true unwilling or unable test. In addition, when unwill-
ingness or inability to deal with the threat has been invoked, it is often 
coupled with a reminder that all states are responsible for preventing ter-
rorist groups from operating on their territory, derived from Corfu Chan-
nel.86 

Where the true unwilling or unable test has been relied upon, the un-
willingness invoked is usually some form of inaction of the ruling govern-

Law”,”language”:”en”,”page”:”801-825”,”source”:”DOI.org (Crossref at 821 argues that 
in cases of self-defence against NSAGs conducted in the territory of a host state 
(such as the case in Syria) a so-called secondary rule of self-defence is implicated. 

84 Christine Gray, International Law and the Use of Force (3rd edn, Oxford University 
Press 2008) at 130.

85 Tibori-Szabó (n 24) at 87.
86 In Corfu Channel (n 21) at 22, the ICJ noted that every state has an ‘obligation not 

to allow knowingly its territory to be used for acts contrary to the rights of other 
states’.
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ment in the face of NSAGs operating in its territory.87 This can be a very 
subjective claim that is open to significant manipulation.88 Can a refusal 
of outside help (or at least, refusal of help from some third-party states) 
be construed as unwillingness? This is certainly what has happened in 
respect of the situation in Syria, where Russia was acting on Syria’s invi-
tation, but other parties persisted in intervening despite Syria’s refusal 
of consent. In particular, this is illustrated by Egan’s justification of the 
continuing US intervention in Syria in the wake of the November 2015 
Paris attack.89 

Inability, on the other hand, may appear to be a more objective meas-
ure, however the interpretation of this concept also presents difficul-
ties. In particular, the question of whether unsuccessful measures taken 
against non-state actors constitutes ‘unable’ for the purpose of the un-
willing or unable test.90 Closely linked to this is the question of territo-
rial control by the government of the host state. A number of states have 
also referred to the Syrian government’s loss of effective control of the 
territory held by ISIL as being an indication of unwillingness or inability 
to address the threat posed by the group. This issue is crucial to under-
standing the modern unwilling or unable test so this paper shall return 
to it shortly. For purposes of this discussion, it suffices to suggest that 
this particular reason falls more into the category of inability, rather than 
unwillingness. A pertinent example of this is the reasoning offered by 
Germany in its article 51 letter to the UNSC in December 2015:

ISIL has occupied a certain part of Syrian territory over which the 
Government of the Syrian Arab Republic does not at this time exercise 
effective control. States that have been subjected to armed attack by 
ISIL originating in this part of Syrian territory, are therefore justified 
under Article 51 of the Charter of the United Nations to take neces-
sary measures of self-defence, even without the consent of the Gov-
ernment of the Syrian Arab Republic. Exercising the right of collec-

87 See, from section 3 for example, Israel’s justifications for incursions into Lebanon 
in the 1970s (n 25) and the US justifications for the 2015 air strikes on Syria in the 
US article 51 letter (n 55).

88 Dawood Ahmed, ‘Defending Weak States Against the “Unwilling or Unable” 
Doctrine of Self-Defense’ (2013) 9 Journal of International Law and International 
Relations 1 at 14.

89 Egan (n 54).
90 Tibori-Szabó (n 24) at 89.
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tive selfdefence, Germany will now support the military measures 
of those States that have been subjected to attacks by ISIL.91

Tibori-Szabó has also questioned where an analysis of these elements fits 
in the context of selfdefence,92 which is – after all – when this doctrine is 
most-often invoked. He suggests that ‘assessing the necessity and propor-
tionality of the defensive action [under the analysis of selfdefence] may 
also need to encompass analysing the unwillingness or inability of the 
host state to tackle the terrorist threat itself ’.93 This includes the challeng-
ing task of evaluations the host state’s capacity and behaviour.94 There-
fore, he argues that express and valid consent should always be sought by 
the victim state before any assessment of the host state’s willingness or 
ability to neutralise any NSAG threat. If the host state does not consent, 
then its attitude may become part of the assessment.95

Importantly, lack of consent should not be equated to an unwilling-
ness to tackle the problem.96 A host state may refuse another (possibly 
victim) state’s request to use force within the host state’s borders for myr-
iad reasons, including concerns about the particular means and methods 
of force to be used and questions about the repercussions thereof.97 Simi-
larly, the scale of the measures taken by a host state with inferior military 
capabilities to the victim state should not be equated with inability.98 The 
analysis of the state’s ability or willingness must be more than a snapshot 
in an otherwise volatile context.99 

91 Germany’s article 51 letter (n 58). Emphasis added. This wording will also be 
considered again in this paper.

92 Tibori-Szabó (n 24) at 89. Deeks (n 53) at 495 previously suggested that the doctrine 
falls within the necessity evaluation, which has subsequently been supported by 
Brunnée and Toope (n 1) at 264. 

93 Ibid. at 90.
94 Douglas Cantwell, ‘“Unwilling or Unable” in the Legal Adviser’s ASIL Speech’ 

(Lawfare, 12 April 2016) <https://www.lawfareblog.com/unwilling-or-unable-legal 
-advisers-asil-speech> accessed 6 June 2021.

95 This mirrors the necessity characterisation adopted by Deeks (n 53) and Brunnée 
and Toope (n 1).

96 Tibori-Szabó (n 24) at 92.
97 Ntina Tzouvala, ‘TWAIL and the “Unwilling or Unable” Doctrine: Continuities and 

Ruptures’ (2015) 109 American Journal of International Law 266.
98 Ahmed above n 88 at 18. The maxim ultra posse nemo obligatur is relevant in this 

instance, and is discussed in more detail in Paulina Starski, ‘Right to Self-Defence, 
Attribution and Non-State Actor’ (2015) 75 ZaöRV 455 at 481.

99 Tibori-Szabó (n 24) at 92. 
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However, these problems – although important – tend to be more 
pragmatic than conceptual. What the preceding analysis has shown is 
that when dealing with attacks by NSAGs, a more onerous level of attri-
bution is used when determining whether the right of self-defence may 
be exercised against a thirdparty state (i.e. the host state), what this paper 
calls a shift to the standard of strict liability. In order to better understand 
this, the concept of control needs to be clarified. But first, it is prudent to 
consider (albeit briefly) the relevant provisions on state responsibility.

5.1 State Responsibility under ARSIWA
The issue of state responsibility is comprehensively dealt with in ARSI-
WA.100 Article 1 provides that ‘[e]very internationally wrongful act of a 
state entails the international responsibility of that state’. The natural 
question that follows upon reading this article is: what is an internation-
ally wrongful act? This question is conveniently answered in article 2 
which sets out the elements of an internationally wrongful act of a state: 
(1) conduct consisting of an act or omission; (2) that is attributable to the 
state under international law; and (3) which constitutes a breach of an 
international obligation of the state.

Following this clearly set out structure in ARSIWA, it is necessary to 
distinguish between the attribution of conduct to a state and the breach 
of an international obligation through that conduct. While that may seem 
to state the obvious, when discussing terrorism and counterterrorism, 
these two elements are easy to conflate, probably because of the emotive 
nature of these topics. 

However, Vidmar argues that we need to attach law to the matter of 
fact.101 This terse reminder is useful, but it is advice that can get lost when 

100 See above n 67 for a consideration of the distinction between primary and 
secondary rules of international law. Starski (n 98) at 468-69 addresses the use of 
ARSIWA as an interpretive aid for article 51 of the UN Charter.

101 Jure Vidmar, ‘Some Observations on Wrongfulness, Responsibility and Defences 
in International Law’ (2016) 63 Netherlands International Law Review 335I argue 
that international law has a major structural crack: the limited international legal 
capacity of non-states, and a high threshold of attribution to states. A great deal 
of international conduct thus remains unregulated. I further explain that this is 
not only a gap in responsibility but in fact a gap in international legal regulation. 
The law of international responsibility overlaps with the law of international le-
gal capacity. For the most part, it is thus only states and international organisa-
tions which are even conceptually able to violate international law directly. If a 
certain conduct is not attributable to them, it will not be internationally wrong-
ful. I also suggest that the division between the primary and secondary rules of 
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one considers the conceptual difficulties that come with this seemingly 
simple assessment. 

5.2 Obligations, Conduct and Breach102
Let us start by identifying the conduct in question in the Syrian example. 
Although it is trite that the conduct in question is an omission, the nature 
of the obligation to which that omission relates is less clear. As noted ear-
lier, the obligation most often called upon is the Corfu Channel obligation 
to prevent (in this case) terrorist attacks emanating from the host state’s 
territory.103 What exactly this obligation entails, and whether it is one of 
result or due diligence, is not settled which creates problems when con-
sidering possible breaches of this obligation. 

An alternative formulation has been suggested by Vincent-Joël Proulx 
and Bruno Simma: the host state has an obligation to control its territory 
and ‘harmful terrorist activities emanating from its soil’.104 The implica-

international law is confusing and arbitrary, and certainly should not be under-
stood as a sequential order. In the conclusion I argue that scholarship has been 
perhaps too preoccupied with addressing certain symptoms of the ‘great structural 
crack’ in international law, while the real problem lies in the unclear concept of 
international legal capacity.”,”container-title”:”Netherlands International Law 
Review”,”DOI”:”10.1007/s40802-016-0071-0”,”ISSN”:”1741-6191”,”issue”:”3”,”journalAb
breviation”:”Neth Int Law Rev”,”language”:”en”,”page”:”335-353”,”source”:”Springer 
Link”,”title”:”Some Observations on Wrongfulness, Responsibility and Defences 
in International Law”,”volume”:”63”,”author”:[{“family”:”Vidmar”,”given”:”Jure”}],”is
sued”:{“date-parts”:[[“2016”,10,1]]}}}],”schema”:”https://github.com/citation-style 
-language/schema/raw/master/csl-citation.json”} at 347.

102 As the primary focus of this paper is attribution, these elements are only dealt 
with briefly. However, these elements bring their own complexities that deserve 
attention. See Starski above n 98 at 474-83 for more information.

103 See above n 86. Although this paper mentions ‘terrorist attacks’ (and other 
iterations thereof) throughout, it should be noted that there may disagreement 
between scholars about what exactly this entails. This definitional issue is not the 
concern of this paper. For further reading on this, see Ben Saul, ‘Attempts to Define 
“Terrorism” in International Law’ (2005) 52 Netherlands International Law Review 
57. It is also not the aim of this paper to determine whether such attacks meet the 
gravity threshold for an ‘armed attack’ per the ICJ’s interpretation of article 51 in 
Nicaragua (n 9).

104 Vincent-Joël Proulx and Bruno Simma, Transnational Terrorism and State 
Accountability: A New Theory of Prevention (Hart Publishing 2012) at 172. This might 
stem from a representation by Israel at a UNSC meeting stating: ‘When sovereign 
States fail to govern responsibly according to their duties under international law, 
terrorists and other non-State actors seek to take advantage of the void. Similarly, 
when States support terrorist groups by providing safe haven, weapons, training 
and financing, they should bear responsibility for the actions of those groups and 
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tions of this reformulation are discussed in the section dealing with con-
trol below. It is worth noting at this point that this formulation appears 
to be one of result. Regardless of how the obligation is framed, it is crucial 
that the conduct (the omission in this case) is attributable to the host 
state. It is sensible to start by examining the concept of control.

5.3 Control and its Importance to Attribution
It is evident from the previous sections that control in some form or an-
other is integral to attribution. Indeed, Proulx and Simma also note that 
control is a ‘central component’ in triggering responsibility.105 However, it 
appears that there has been some conflation between the notions of con-
trol and attribution, which further contributes to the structural problems 
in the international legal framework for responsibility and non-state ac-
tors.

The cornerstone of the concept of control is the Namibia Advisory 
Opinion, from which it is apparent that physical control of the territory 
concerned is sufficient for establishing liability; that is, lack of legal title 
over a territory does not result in a lack of responsibility in respect there-
of.106 In particular, paragraph 118 states: 

[T]he fact that South Africa no longer has any title to administer 
the territory [of Namibia] does not release it from its obligations 
and responsibilities under international law towards other states 
in respect of the exercise of its powers in relation to this territory. 
Physical control of a territory, and not sovereignty or legitimacy of 
title, is the basis of state liability for acts affecting other states.107

Therefore, if physical control is the lowest common denominator for li-
ability, it is key to unlocking a significant part of public international law: 
responsibility. But this theory of control must be weighed against the 
iconic effective control test established in Nicaragua. It is evident (and 

be held accountable for violations of international law.’ See UNSC 5898th Meeting, 
27 May 2008 UN Doc S/PV.5898 (Resumption 1) at 7.

105 Proulx and Simma ibid. at 165. 
106 A correlative conclusion is that responsibility/liability does not result in legitimacy 

or de jure control, but that issue is beyond the scope of this paper.
107 Legal Consequences for States of the Continued Presence of South Africa in Namibia 

(South West Africa) Notwithstanding Security Council Resolution 276 (1970), Advisory 
opinion of 21 June, ICJ Reports (1971) 16 at para. 118. Emphasis added.

Sarah McGibbon - 9789004507975
Downloaded from Brill.com06/29/2022 10:54:44AM

via University Library Maastricht



The ‘Unwilling or Unable’ Doctrine Unmasked 95

seemingly unquestioned) that the Court considered control (as a concept 
distinct from dependence) to be decisive. 

The Court has taken the view (paragraph 110 above) that United 
States participation, even if preponderant or decisive, in the financ-
ing, organizing, training, supplying and equipping of the contras, 
the selection of its military or paramilitary targets, and the planning 
of the whole of its operation, is still insufficient in itself, on the basis 
of the evidence in the possession of the Court, for the purpose of 
attributing to the United States …. For this conduct to give rise to 
legal responsibility of the United States, it would in principle have to 
be proved that that State had effective control of the military or par-
amilitary operations in the course of which the alleged violations 
were committed.108

Thus, in terms of this judgment, it is effective control that leads to 
responsibility rather than physical control as per the Namibia Advisory 
Opinion. Effective control and physical control (as factual situations) may 
overlap in some cases, but this is not always so. For the time-being, it 
is therefore important to consider them as two distinct legal concepts/
standards. 

There does appear to be a subtle but important difference between the 
consequences of effective control and physical control that runs deeper 
than the nomenclature chosen by the court in each case. As a reminder, 
Namibia Advisory Opinion refers to ‘state liability’ (for acts affecting other 
states) while Nicaragua refers to ‘legal responsibility’ (of the state).

There has been some discussion on the interchangeable use of liability 
and responsibility in English international law texts (for example, their 
use in United Nations Convention on the Law of the Sea)109. Although 
ARSIWA makes no reference itself to ‘liability’, the use of this term in 
the case law around state responsibility and in the commentaries neces-
sitates this brief consideration. Civil lawyers view these as two distinct 
legal concepts. However, James Crawford rightly points out that this is 
not the case, and that these words – without the addition of an adjective 
– are used to mean the same thing in the common law and, as a result, 
the English texts.110

108 Nicaragua (n 9) at para. 115. Emphasis added.
109 10 December 1982, 1833 U.N.T.S. 397.
110 Crawford (n 67) at 61-3.
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Therefore, if the terms liability and responsibility can be equated 
for the purpose of reading Namibia Advisory Opinion and Nicaragua, 
what is the relationship (and distinction) between the physical control 
and effective control tests? Crucially, the words following ‘control’ in 
each instance reveal everything: the Namibia Advisory Opinion refers to 
physical control of territory, while Nicaragua refers to effective control of 
activities/conduct.

This distinction is particularly interesting when reflecting again on the 
language used by states in their justifications for using force against non-
state actors in host states. It is often raised that the host state has lost 
‘effective control of the territory’.111 This is a patent misuse of the effec-
tive control test; what we should be using is the physical control test. It 
conflates these two standards. 

Loss of physical (territorial) control is a vital pre-condition for the ap-
plication of the unwilling or unable doctrine. Because of this, there is no 
chance of grounding the unwilling or unable doctrine being in the physi-
cal control test, an easy road to attribution.112 Therefore, if states wished 
to use force within the framework of selfdefence, it would be necessary 
to attach the doctrine in some way to effective control. This has led to the 
conflation of the two tests, evinced in the language used by states. 

If the host state physically controls its territory, it may be responsible 
under article 1 of ARSIWA as physical control is the foundation for state 
liability at an international level.113 Nicaragua created the additional ef-
fective control test in order to broaden the scope for states to be held 
responsible,114 but it does not help facilitate responsibility for host states 
who have lost territorial control to NSAGs.

Therefore, if no ground for attribution can be found under either 
the physical or effective control rubrics, there is no attribution of ISIL’s 
conduct to Syria and thus no legal ground for the use of force in Syrian 
territory under article  51, and victim states have exhausted the extant 
legal justifications for use of force.

However, some commentators have over the years attempted to shift 
the narrative on control to the concept of indirect responsibility en-

111 See, for example, Germany’s article 51 letter (n 58) in relation to ISIL in Syria.
112 The physical control test could only have been helpful in the historical resorts to 

the doctrine, which in any event amounted to harbouring. See section 3 above.
113 Namibia Advisory Opinion (n 107).
114 Particularly for extraterritorial activities.
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shrined in article 12 of ARSIWA.115 By doing so, they purportedly sidestep 
the issues created by the application of the effective control test set out in 
Nicaragua. They do this by noting that paragraph 116 of Nicaragua states 
that ‘the United States may be responsible directly in connection with 
the activities of the contras’.116

At first glance, this may appear to be a neat solution grounded in the 
alleged need for a radical solution to the threat posed to the international 
order by terrorism (a convenient term that belies the more complex no-
tion of the spectrum of non-state actors). However, in order for this ap-
proach to be theoretically sound, it relies on a breach of the obligation 
to prevent terrorist activities from a state’s own territory (primarily by 
omission),117 which is only possible in cases where the state concerned 
retains physical control of its territory. Firstly, and as already discussed 
earlier, it is not clear what that obligation actually entails – that is, wheth-
er it is an obligation of result or an obligation of due diligence. This un-
certainty alone warrants a cautious approach to this proposed solution of 
indirect responsibility. Secondly, and more importantly for the purpose 
of this paper, this approach does not address the more realistic scenario 
where a state has lost physical control of the territory from which the 
terrorist threat emanates. It is not clear that the Corfu Channel obligation 
exists in such a case.

It has also been astutely noted that the concept of control seems ill-
suited to address scenarios where states have no control over NSAGs op-
erating within or from within their borders.118 However, they argue that 
instead of eschewing the notion of control entirely, the liability should 
stem from the state’s ‘failure to control its territory and harmful terrorist 
activities emanating from its soil’, rather than the traditional Corfu Chan-
nel obligation.119 This approach relies on the requirement of knowledge 
set out in Corfu Channel. Ian Brownlie notes that – 

115 This article reads: ‘There is a breach of an international obligation by a state 
when an act of that state is not in conformity with what is required of it by that 
obligation, regardless of its origin or character.’ 

116 Emphasis added. Proulx and Simma (n 104) at 166. Proulx considers indirect 
responsibility to be the same as what other scholars have called vicarious liability. 
See Vincent-Joel Proulx, ‘Babysitting Terrorists: Should States Be Strictly Liable for 
Failing to Prevent Transborder Attacks’ (2005) 23 Berkeley Journal of International 
Law 615 at 624.

117 See above n 86. 
118 Proulx and Simma (n 104) at 172. 
119 Ibid. Emphasis added.
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where the loss complained of results from acts of individuals not 
employed by the state, or from activities of licensees or trespassers 
on the territory of the state, the responsibility of the state will de-
pend on a failure to control. In this type of case questions of knowl-
edge may be relevant in establishing the omission or, more properly, 
responsibility for failure to act.120 

Thus, if one were to assess whether Syria has failed to control ‘its terri-
tory and harmful terrorist activities emanating from its soil’, one would 
have to assess Syria’s knowledge of the activities, which would presum-
ably relate to their nature and extent. Establishing the scope of Syria’s 
knowledge is in itself a challenging task. As Christine Chinkin notes, ‘the 
assertion of State responsibility for violations by non-State actors rests 
upon assumptions of knowledge and control that in many cases States 
simply do not possess’.121 But what makes this approach truly formidable 
is the incoherent framework for the assessment of that knowledge.122

There are other legal commentators who have questioned the broad 
notion of control in the response to terrorism.123 The arguments all 
center around the difficulty of attributing the conduct of these groups to 
states in order to perform counterterrorism measures within the confines 
of contemporary international law as they see it.124 However, as clarified 
earlier, control remains central to responsibility, and that is why it is es-
sential that a cogent account of its operation in the case of attacks by 
NSAGs is delineated.

120 Ian Brownlie, System of the Law of Nations: State Responsibility Part 1 (Clarendon 
Press 1983) at 45.

121 Christine Chinkin, ‘Human Rights and the Politics of Representation: Is There a 
Role for International Law?’ in Michael Byers (ed), The Role of Law in International 
Politics: Essays in International Relations and International Law (Oxford University 
Press 2000) at 146. See also Proulx and Simma (n 104) at 171 who note unequivocally 
that ‘evidence of State control is in many instances impossible to demonstrate 
following terrorist strikes’.

122 See the first paragraphs of section 5 dealing with these issues.
123 For example, see Karl Zemanek, ‘Does the Prospect of Incurring Responsibility 

Improve the Observance of International Law?’ in Maurizio Ragazzi (ed), 
International Responsibility Today: Essays in Memory of Oscar Schachter (Brill 2005) 
at 131. 

124 Proulx and Simma (n 104) at 174.
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5.4 Strict Liability
Due to the difficulties posed by the physical (territorial) and effective 
control tests, states and some scholars have found a neat way to bypass 
these tests and attribute conduct to host states (regardless of the manner 
in which the obligation is framed) – the unwilling or unable test. In this 
instance, it results in the introduction of an entirely new standard of 
liability to the equation: strict liability.

By circumventing the regular attribution tests and imposing liability 
on the host state (in this case, Syria) which only maintain de jure 
control over the territory, the unwilling or unable doctrine has (perhaps 
unwittingly) secreted this onerous form of liability into the international 
law discourse. The troubling implication of this is that where a state has 
lost physical control of its territory and has no links to the NSAG, it is 
nonsensically held to a higher standard of accountability. This may not 
have been so problematic if there was support for this shift in the UN 
Charter, ARSIWA, case law or customary international law; however, this 
is not the case. In relation to the latter, it is prudent to recall that state 
support for the unwilling or unable doctrine vacillates over time and is 
in any event not founded on a clear understanding of what the doctrine 
actually entails. It has, ultimately, been a political issue and is far from 
being a legal doctrine.

While this conclusion about the true nature of the unwilling or unable 
doctrine and the opportunities it could bring will undoubtedly delight 
many states, it may please some scholars too. Proulx first advocated for 
the incorporation of a strict liability standard to aid (legal) counterter-
rorism efforts in 2005.125 This extreme measure is justified, he argued, 
because of the importance of what is at stake: the ‘core of human dignity 
and security’.126 These same arguments and calls for change in the inter-
national legal order formed the basis of his 2012 publication with Simma, 
which is also referenced in this paper.127 

While the intention and aims behind the strict liability model pro-
posed by these authors are laudible, the question of the suitability of 
strict liability for this purpose is deeply concerning. It is beyond the 
scope of this paper to conduct a comprehensive analysis and rebuttal,128 

125 Proulx (n 116) at 643ff. 
126 Ibid. at 650. 
127 See above n 104 in its entirety. 
128 The aim of this paper was merely to clarify the nature of the unwilling or unable 

doctrine through examining the conceptual challenges it poses, not to pronounce 
on its ultimate suitability. To read more on a modified but not dissimilar approach 
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however, suffice it to say very briefly that this approach: firstly, seemingly 
upends article 2(4) of the UN Charter; secondly, raises unsettling and 
complex normative questions about the right to sovereignty for states 
with less economic and/or military power (which is often linked to and 
thus compounds a history of intrusion upon sovereignty through events 
such as, but not limited to, colonialism); thirdly, is open to significant po-
litical abuse; and, finally, goes strongly against the cautious approach to 
importing domestic law concepts into public international law.129

Even if one understands the unwilling or unable doctrine as introduc-
ing strict liability for dealing with attacks by NSAGs, it is worth noting 
that this conclusion would not necessarily justify the violation of the host 
state’s sovereignty in selfdefence.130 In fact, article 5(1) of the definition of 
aggression (adopted by the General Assembly) states: ‘No consideration 
of whatever nature, whether political, economic, military or otherwise, 
may serve as a justification for aggression.’ Article 1 defines aggression as 
‘the use of armed force by a State against the sovereignty, territorial integ-
rity or political independence of another State, or in any other manner 
inconsistent with the Charter of the United Nations’. 

The use of force by victim states on the territory of a host state on the 
basis of the unwilling or unable doctrine is, without a legitimate legal 
foundation, undoubtedly an act of aggression, despite statements by the 
aggressors that the attacks are directed at ISIL rather than Syria as a state: 
it is the effect, and not the intention, that is relevant.131

However, in terms of article 39 of the UN Charter, the UNSC retains the 
power to determine whether conduct amounts to an act of aggression. In 
practice, the UNSC has been reluctant to exercise this power.132 It does 

of ‘vicarious liability’ in these circumstances, see Starski (n 98). For more on the 
suitability of strict liability for international law more generally (although written 
in the context of environmental law), see Constance O’Keefe, ‘Transboundary 
Pollution and the Strict Liability Issue: The Work of the International Law 
Commission on the Topic of International Liability for Injuries Consequences 
Arising out of Acts Not Prohibited by International Law’ (2020) 18 Denver Journal 
of International Law & Policy 65.29, reprintedin [1986] I Y.B. INT’L L. COMM’N., 
U.N. Doc. A/CN.4/SER. A/1986 (Part 1

129 On this last point, see Brownlie (n 120) at 37-8 and 40-7.
130 Christian Tams, ‘The Use of Force Against Terrorists’ (2009) 20 European Journal of 

International Law 359.at 385.
131 This is apparent from a reading of the definition of aggression. This author is not 

aware of anything (scholarly or jurisprudentially) to contradict this.
132 Gérard Cohen-Jonathan, ‘Chapitre VII: Action En Cas De Menace Contre La Paix, 

De Rupture De La Paix et D’Acte D’Aggression’ in Jean-Pierre Cot and Alain Pellet 
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not appear that it has declared any conduct purportedly justified by the 
unwilling or unable doctrine as an act of aggression.

The possibility remains that even if the conduct does not amount to 
an act of aggression, it may still constitute a breach of, or threat to, the 
peace which would be open to condemnation by the UN.133 Gray notes 
that historically the UNSC condemned even minor uses of force under 
this power, but that this no longer appears to be the case.134

6 Concluding	Remarks

This paper set out to demonstrate that the unwilling or unable doctrine 
is nothing but a political policy in disguise and that its use results in the 
incorporation of strict liability in the public international law framework 
for dealing with armed attacks by NSAGs. Through examining its histori-
cal applications, and revisiting states’ more recent reliance on it in the 
Syrian case, it is evident that it is a doctrine lacking in legal pedigree. It 
has been manipulated for decades to evade the accepted principles of 
state responsibility and attribution, and it has the potential to further 
disrupt international law through its unchecked introduction of strict li-
ability.

Practically speaking, the current use of the unwilling or unable doc-
trine purports to allow victim states and third-party states to hold host 
states – who have lost physical control of (a part of) their territory – strict-
ly liable for attacks by NSAGs operating on their territory and, as such, au-
thorises those other states to use force on the territory of the liable host 
state. This approach grants considerable scope to further undermine the 
prohibition of the use of force and the principle of non-intervention, an 
outcome that ought to be considered with caution.

While it is evident that we need to find creative solutions to the chal-
lenges posed by NSAGs in the modern era, that is no reason to abandon 
the first principles of public international law, particularly not in favour 
of a political convenience. Even in her article which triggered a renewed 

(eds), La Charte des Nations Unies: Commentaire Article par Article (2. éd., rev et 
augm, Économica 1991) at 661.

133 Rosalyn Higgins, The Development of International Law through the Political Organs 
of the United Nations (Oxford University Press 1963) at 181.

134 Gray (n 84) at 182 fn 76.
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commitment to the unwilling or unable doctrine, Deeks saw the need for 
legal certainty and theoretical coherence:

In a world in which nonstate actors continue actively to threaten 
states’ national security, and in which those nonstate actors know 
how to take advantage of failed or failing states and ungoverned 
spaces, it is critical that states responding to those threats proceed 
carefully in the face of clear, balanced rules.135

The purpose of this paper was not to displace the unwilling or unable 
doctrine and propose an alternative solution to the challenges of modern 
‘terrorism’, but merely to appraise the conceptual difficulties the use of 
this doctrine creates, hoping to give reason for pause before relying on 
the doctrine in future.136 The importance of the exercise conducted in 
this paper is in allowing the unwilling or unable doctrine to be confront-
ed for what it truly is: not implicit consent, not an exception to the pro-
hibition on the use of force located in the UN Charter, but an imposter; 
an unsubstantiated attempt to hold states who have lost control of part 
of their territory to a higher standard of responsibility, regardless of the 
costs. 

135 Deeks (n 53) at 538.
136 There are other legal commentators who have attempted to find solutions, both 

within and outside the scope of the doctrine. See, for example, Ibid.; Daniel 
Bethlehem, ‘Self-Defense Against an Imminent or Actual Armed Attack By 
Nonstate Actors’ (2012) 106 American Journal of International Law 770; Proulx and 
Simma (n 104); Murray (n 3). Donette Murray’s solution is particularly interesting 
because of its approach of considering unwilling and unable separately (at 96-101). 
That there is a difference between these two concepts shows through in section 5 
of this paper, although the potentially deeper consequences of this difference (and 
any implications relating to the operation of strict liability specifically) have not 
been discussed.
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