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4 The Power of Discourse
Doctrinal Implications of China’s Normative Aspirations

Wim Muller*

Abstract

International law fulfils an uneasy dual role. In the traditional, ‘Westphal-
ian’ approach, it merely regulates the coexistence of states. China has ex-
plicitly endorsed this role in the Five Principles of Peaceful Coexistence, 
which lie at the heart of its foreign policy. However, the liberal norms 
of the post-World War II international order have also been written into 
the framework of international law through the UN Charter, as well as 
‘post-Westphalian’ or ‘post-sovereign’ developments such as peremptory 
norms, broad interpretations of human rights, and the development of 
international institutions. In the wake of the 2014 Fourth Plenum of the 
Chinese Communist Party, the Chinese government announced its ambi-
tion to increase its ‘discourse power’ and become a maker and shaper of 
legal norms rather than just a ‘norm-taker’. This would be a logical next 
step for China to take but also a new one. China was socialized into the 
international legal order, but has often perceived both its framework and 
content as foreign and biased against it. This contribution explores what 
ramifications China’s new ambitions will have for the fabric and the con-
tent of international law based on an exploration of its previous practice 
as well as its recent initiatives. It attaches particular importance to the 
emergence of Xi Jinping Thought, which reintroduces the ideology of the 
Chinese Communist Party as a significant factor in China’s normative 
ambitions.
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1 Introduction

In the wake of the 2014 Fourth Plenum of the Chinese Communist 
Party (CCP), the government of the People’s Republic of China (PRC) 
announced its ambition to increase its ‘discourse power’ (话语权 or 
huayuquan) and become a maker and shaper of legal norms, rather than 
merely a ‘norm-taker’.1 Given its emergence as a predominant military 
and economic power and its established status as a major political power, 
this appeared a logical step for the PRC to take, but it is also a new one. 
Until then, it always seemed that the PRC was punching below its weight 
at the international level, taking reactive stances in the United Nations 
and adhering to Deng Xiaoping’s decades-old exhortation to maintain a 
low profile while building up its capabilities or continued to learn the 
tools of the trade.2 No longer. After some initiatives, such as in the area of 
cybersecurity and the Belt and Road plans, Xi Jinping’s China has made 
its ambition clear to become a shaper of global norms and for the PRC’s 
model to be seen as a global example. This was exemplified by Xi’s speech 
at the close of the 19th National Congress of the CCP where he explicitly 
presented a ‘China Model’ of development as an alternative to the west-
ern, liberal democratic model.3

In assessing the implications of the PRC’s aspirations for the interna-
tional order, we can conjure up a number of scenarios. Are we heading 
for a Pax Sinica to replace the Pax Americana established after World War 

1 Yi WANG, ‘China, a Staunch Defender and Builder of International Rule of Law’ 
(2014) 13 Chinese JIL 635; ‘CCP Central Committee Decision concerning Some 
Major Questions in Comprehensively Moving Governing the Country According 
to the law Forward’ (China Copyright and Media, 24 October 2014) <https://china-
copyrightandmedia.wordpress.com/2014/10/28/ccp-central-committee-decision-
concerning-some-major-questions-in-comprehensively-moving-governing-the-
country-according-to-the-law-forward/> accessed 14 January 2019.

2 Tao guang yang hui (韬光养晦), sometimes also translated as “biding our time 
while building up our capabilities”. See, e.g., M. Taylor Fravel, ‘Regime Insecurity 
and International Cooperation: Explaining China’s Compromises in Territorial 
Disputes’ (2005) 30 International Security 46, 75; WANG Jisi, ‘China’s Search for a 
Grand Strategy: A Rising Great Power Finds Its Way’ (2011) 90 Foreign Affairs 68, 
73. See also Sonya Sceats, ‘Guest Post: China As a Shaper of International Law?’ 
(Opinio Juris, 17 March 2015) <http://opiniojuris.org/2015/03/17/guest-post-china-
as-a-shaper-of-international-law> accessed 14 January 2019.

3 XI Jinping, ‘Secure a Decisive Victory in Building a Moderately Prosperous Society 
in All Respects and Strive for the Great Success of Socialism with Chinese Char-
acteristics for a New Era’ (18 October 2017) <http://www.xinhuanet.com/english/
special/2017-11/03/c_136725942.htm> accessed 14 January 2019.
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II and even more so after the Cold War? Does China’s emergence spell 
the end for the rules-based order and a return to the rule of power? Do 
China’s ambitions spell the end of the liberal post-World War II interna-
tional order and its institutions? Or has the international order become 
such a rules-based order, based on liberal norms, that as the PRC engages 
further with it, it will be shaped by its structure into a good international 
citizen? Each of these questions is somewhat western-centric, taking 
the status quo as the ideal situation and implicitly portraying China as a 
threat.4 From the PRC’s point of view, it seems that the current era signals 
the turn for ‘Chinese civilization’ to contribute to the improvement of 
humankind.5 From either perspective, these developments invite us to 
re-examine a number of assumptions about how the international order 
and international law work and which have to be understood in order to 
make a meaningful assessment.

This contribution argues that a better understanding of the role of law 
in international politics is crucial to understanding how China and the in-
ternational legal order are going to interact with and reshape each other. 
On the one hand, states use law to define and settle disputes, using dip-
lomatic and more judicial means. On the other hand, international law is 
a vehicle for politics by another means. Both through its substance and 
through its processes, it confers legitimacy on the actions of states and 
through this on their governments.6 The PRC’s emphasis on discursive 
power indicates that it understands this aspect of international law all 
too well. At the same time, the elevation of legal reform to a centrepiece 
of CCP policy in 2014 indicates that the government of Xi Jinping has also 
come to rely on the legitimacy conferred by law at the domestic level. It is 
as yet unclear how deep the understanding of the PRC government goes 

4 For a good overview, see also Shaun Breslin, ‘Global Reordering and China’s Rise: 
Adoption, Adaptation and Reform’ (2018) 53 The International Spectator 57.

5 See JIANG Shigong, ‘Philosophy and History: Interpreting the “Xi Jinping Era” 
through Xi’s Report to the Nineteenth National Congress of the CCP’ (tr David 
Ownby, The China Story, 11 May 2018) <www.thechinastory.org/cot/jiang-shigong-
on-philosophy-and-history-interpreting-the-xi-jinping-era-through-xis-report-to-
the-nineteenth-national-congress-of-the-ccp> accessed 11 May 2018.

6 See Christian Reus-Smit (ed.), The Politics of International Law (CUP 2004); Mar-
tti Koskenniemi, The Politics of International Law (Hart Publishing 2011); Michael 
Byers (ed.), The Role of Law in International Politics: Essays in International Rela-
tions and International Law (OUP 2000). See also Thomas Franck, ‘The Power of 
Legitimacy and the Legitimacy of Power: International Law in an Age of Power 
Disequilibrium’ (2006) 100 AJIL 88; Richard Falk, Power Shift: One the New Global 
Order (Zed Books 2016).
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in understanding those features of the law which confer legitimacy, and 
how willing it is to accommodate those aspects which go beyond the use 
of law as a tool for exercising power.

A related question is to what extent China seeks to change the struc-
tural features of international law: its understanding of its sources, prin-
ciples, how international law is made and how it is interpreted. In this re-
spect, this contribution argues that there is more continuity than change 
in the PRC’s approach to international law, in which the principle of state 
sovereignty takes a central place and acts as a useful and flexible marker 
to distinguish law from politics as well as to delineate the space interna-
tional law is allowed to take.7 States’ obligation to respect each other’s 
sovereignty is also central to the PRC’s discursive strategy, which often 
relies on the good faith acceptance of its facts and narratives.

Finally, focusing on the discursive power and the structural features 
of the international legal order allows us not only to examine the PRC’s 
ambitions to change these in its favour, but also to what extent the in-
ternational legal order really has become a liberal order since the end of 
the Second World War. In this respect, this contribution argues that for 
all its ambitions, the PRC has still not established what kind of power it 
wants to be. Secondly, it argues that the international legal order itself is 
in a permanent state of identity crisis despite regulating large swaths of 
global activity, due to its dual aspirational and regulatory nature. It is not 
as liberal as, for example, human rights activists would like, but depends 
more on liberal values than authoritarians believe. Thirdly, international 
norms operate at different levels. Because of its own political culture and 
structure, the PRC is well-equipped to engage with broad overarching 
norms which reflect consensus but are too indiscriminate for legal preci-
sion, while it still lacks the capacity to engage with more concrete norms 
laid down in legal rules and used in legal argument, as most notoriously 
seen in its response to the South China Sea arbitration. And fourthly, the 
incomplete embrace of the rule of or by law of the CCP at both the do-
mestic and international level has made Xi Jinping’s leadership depend-
ent for its legitimacy on a force it does not quite understand, since the 
law cannot be merely instrumentalized but relies on notions of justice 
and equity which are ultimately incompatible with its use as a tool to 
assert power.

7 For extended discussion, see Wim Muller, ‘China’s sovereignty in international law: 
from historical grievance to pragmatic tool’ (2013) 1:3-4 China-EU LJ 35.
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The following sections explore each of these assertions. The first two 
sections elaborate on the identity crises of China and the liberal inter-
national order, respectively. The PRC’s recent ambitions as a shaper of 
international norms are then discussed in relation to the changes in the 
international legal order. This leads to an assessment of how the interac-
tion between China and the international legal order may take shape in 
the next decade.

2 China’s Continuing Pursuit of Identity

Since its establishment on 1 October 1949, the People’s Republic of China 
has remained organized along the lines of a marxist-leninist state mod-
eled after the former Soviet Union, even though not all institutions of 
this state have been equally important throughout the seven decades 
of its existence. From 1949 until the end of the Cultural Revolution in 
1976, the PRC’s identity as an aspiring socialist state was not in doubt. 
The introduction of market reforms in the reform era from 1978 onwards 
has led to considerable confusion on the part of western observers, ques-
tioning whether the PRC has let go of its socialist principles by introduc-
ing China’s peculiar brand of state capitalism. Throughout this period, 
however, the CCP has remained steadfast in its ideological rhetoric. It has 
maintained a pretence of continuity by suggesting a continuing evolu-
tion, acknowledging at times minor mistakes but never questioning one-
party rule or the ideal of achieving socialism, even if the actual contents 
of socialism may have been redefined in the process.8

As such, each party leadership has added something to the canon of 
the CCP. Even so, under the leadership of Hu Jintao and Wen Jiabao ideol-
ogy seemed to have lost some of its importance outside the CCP. Under 
Xi Jinping, it has returned. In October 2017, The 19th National Congress 
of the CCP added Xi Jinping Thought on Socialism with Chinese Charac-
teristics for a New Era to supplement Marxism–Leninism, Mao Zedong 
Thought, Deng Xiaoping Theory, ‘the important thought of the Three 
Represents’ (coined by Jiang Zemin) and the Scientific Development Per-

8 See Xi, supra note 3. See also Kerry Brown, The World According to Xi: Everything 
You Need to Know about the New China (I.B. Tauris 2018) 115; Kerry Brown and Una 
Aleksandra Bērziņa-Čerenkova, ‘Ideology in the Era of Xi Jinping’ (2018) 23 Journal 
of Chinese Political Science 323; Manoranjan Mohanty, ‘CPC’s Fourth Generation 
Ideology’ (2003) 38 Economic and Political Weekly 1365.
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spective (developed by Hu Jintao).9 It has since become clear that in the 
Xi Jinping era the Party is reasserting its control over all activities within 
the PRC. In addition, it is looking to increase its influence abroad.10 CCP 
ideology is therefore a crucial factor in the PRC’s ambitions as an interna-
tional norm-shaper.11

2.1 The Relevance of Xi Jinping Thought
A brief and admittedly preliminary discussion of Xi Jinping Thought il-
lustrates how change and continuity are maintained in the ideology of 
the CCP. It is presented as “the latest achievement in adapting Marxism 
to the Chinese context and encapsulates the practical experience and col-
lective wisdom of the Communist Party of China (CPC) and the people”.12 
This seems to reflect the imperative of maintaining a continuity in the 
evolution of the Party’s ideology which does not necessarily exist. There 
are two ways in which this can be achieved: on the one hand, concepts 
and notions can be redefined, losing their original meaning and taking 
on a new one which at times can be very different or even the opposite 
of their original meaning. Secondly, concepts may be employed which 
have positive connotations and are generally seen as a good thing, such 
as development, good governance and rule of law, but are also so broad 
and open to interpretation that agreement on their importance masks 
disagreement on their content and implementation. The way in which 
CCP ideology is developing, by maintaining a semblance of continuity, 
thus potentially leads to hypocrisy, ambiguity and indeterminacy in the 
CCP’s discursive practice.

This does not mean that the ideology does not contain concrete point-
ers as to what we can expect. On the contrary, there are clear indications 
of CCP’s direction and priorities. For the purposes of the current discus-
sion, it is especially important to note some of the “eight fundamental 

9 See ‘Backgrounder: Xi Jinping Thought on Socialism with Chinese Characteris-
tics for a New Era’ (Xinhua, 17 March 2018) <www.xinhuanet.com/english/2018-
03/17/c_137046261.htm> accessed 11 January 2019.

10 See Julia Bowie and David Gitter (eds.), Party Watch Annual Report 2018 (Center for 
Advanced China Research 2018) <www.ccpwatch.org/single-post/2018/10/18/Party-
Watch-Annual-Report-2018> accessed 25 January 2019.

11 See e.g. Flora Sapio, What Do We Still Ignore About Chinese Constitutionalism? The 
United Front and the Chinese People’s Political Consultative Conference: Part 1 (Coa-
lition for Peace & Ethics Working Paper 4/1, April 2018) <http://www.thecpe.org/
wp-content/uploads/2018/04/political-consultative-conference-1.pdf> accessed 25 
January 2019.

12 ‘Backgrounder’, supra note 9.
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issues at the theoretical level”. These represent a holistic approach, in an 
odd combination of typical marxist vocabulary combined with interna-
tional buzzwords, towards “upholding and developing socialism” in order 
“to build China into a great modern socialist country that is prosperous, 
strong, democratic, culturally advanced, harmonious, and beautiful by 
the middle of the [twenty-first] century.” The ideology of socialism is 
therefore defined as an a priori in order to achieve this goal, not open to 
question. In a classical Hegelian fashion, “the principal contradiction fac-
ing Chinese society in the new era” is identified as “between unbalanced 
and inadequate development and the people’s ever-growing needs for a 
better life.” The key notion which is developed here is that of develop-
ment, and indeed the solution proposed is a “people-centered philoso-
phy of development, and well-rounded human development and com-
mon prosperity for everyone.”13 Here, it should be emphasised that in 
CCP ideology there is no difference between the people, the state, and 
the Party. Some prominent thinkers on the Chinese internal and external 
order have brought this under the banner of the ‘new tianxia’ (天下), 
reflecting the possible aspirations for such a Chinese world order.14

The next fundamental issue refers to the “five-sphere integrated plan” 
and the “four-pronged comprehensive strategy” to build socialism with 
Chinese characteristics and highlights the importance of “fostering 
stronger confidence in the path, theory, system, and culture of socialism 
with Chinese characteristics.” This confidence has subsequently been 
promoted domestically as well as through Xi Jinping’s first forays into 
promoting a Chinese model which could be of interest to the world, in 
contrast to his predecessors, who tended to reject the notion of ‘one size 
fits all’, mainly Western, models of development. Improving and devel-
oping this model is, in fact, defined as the goal of reform, as well as the 
modernization of “China’s system and capacity for governance”.15

Three areas are then mentioned in particular. First of all, the impor-
tance of law, framed as a tool for governance: “the overall goal of com-
prehensively advancing law-based governance is to establish a system of 
socialist rule of law with Chinese characteristics and build a country of 
socialist rule of law.” Secondly, strengthening the military into “world-

13 Ibid.
14 See e.g. XU Jilin, ‘The New Tianxia’ (tr Mark McConaghy, Tang Xiaobing and Da-

vid Ownby, Reading the China Dream, January 2019) <www.readingthechinadream.
com/xu-jilin-the-new-tianxia.html> accessed January 2019.

15 ‘Backgrounder’, supra note 10.
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class forces that obey the Party’s command” and “can fight and win”. This 
comes before China’s foreign policy, described as “major country diplo-
macy with Chinese characteristics” which “aims to foster a new type of 
international relations and build a community with a shared future for 
mankind.” Here, it is notable that there is call for change. In addition, 
and as will be elaborated upon below, the notion of a “community with a 
shared future for mankind” has become an important vehicle of Chinese 
normative aspirations within the United Nations. The final fundamental 
issue reiterates the centrality of CCP leadership.16

The “fundamental issues” are then captured in fourteen “fundamental 
principles”, which include ensuring Party leadership over all work, adopt-
ing a new vision for development, ensuring every dimension of govern-
ance is law-based, upholding “core socialist values”, “upholding absolute 
Party leadership over the people’s forces”, and “promoting the building of 
a community with a shared future for humanity”.17

The language of Xi Jinping Thought, as reflected in his speeches, is 
not a radical break from the rhetoric of his predecessors. On the con-
trary, many phrases will be familiar to long time observers of the CCP and 
readers of PRC foreign policy statements.18 While Xi Jinping has added 
distinct elements, from his early introduction of the ‘Chinese Dream’ to 
a more comprehensive vision of ‘socialism with Chinese characteristics’ 
for a ‘new era’, equally important is the real power which under his lead-
ership has been added to these words.19 In this regard, the inclusion of 
concrete aims such as the reunification of China with Taiwan, seems of 
crucial importance.

As far as broader policy aims are concerned, however, the exact con-
tent of CCP ideology remains elusive. Key concepts and notions remain 
defined broadly and leave much to be filled in at lower levels or to be im-
plemented later. In terms of content, ‘socialism with Chinese characteris-
tics’ has taken on the shape of an authoritarian state which sees itself as a 
democracy, but not in the western sense. It claims to derive its legitimacy 
from the ‘Chinese people’ who, according to the official narrative of the 
CCP as reflected inter alia in the Constitution of the PRC, have achieved 
complete equality, even if in this supposedly classless society wealth dis-
parities have increased – although the CCP is not exaggerating when it 

16 Ibid.
17 Ibid.
18 Supra note 3.
19 See Breslin, supra note 5 and Brown, supra note 8.
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boasts that it has lifted hundreds of millions of people out of poverty. The 
source of the CCP’s legitimacy is not always equally clear. It has relied on 
its achievements in providing for subsistence and poverty alleviation, fol-
lowed by development.20 The party has also used nationalism and ideas 
which elsewhere would be called populist, and at least anti-pluralist, to 
support its continuing claim to be the legitimate representative and ruler 
of the ‘Chinese people’, defined as including all the 55 officially recog-
nized minorities.21 

The discourses which the CCP and the Chinese government employ 
in support of their legitimacy remain difficult to distinguish from propa-
ganda, as they rely on a dominant official narrative that is continually 
reshaped from the top down, and usually in general terms and emotive 
language. In recent years, the consolidation of power by Xi Jinping and 
the repression of the more liberal tendencies within Chinese society have 
pushed the more nationalist version of the narrative which is defined by 
China’s re-emergence as a major power following its ‘century of humilia-
tion’. The comprehensive worldview represented by Maoism has however 
not been refreshed, as the exact contents of Xi’s ‘Chinese dream’ remain 
elusive.

3 The Identity Crisis of International Law

At its most basic, international law is the body of rules which governs 
the relationships between states. However, when international lawyers 
refer to the international legal order, this order is usually understood to 
encompass a larger whole. In the parlance of states and international 
lawyers, the underlying assumption is that there is a normative consen-
sus about the international legal order; the underlying rules of the sys-
tem are clearly defined and international politics and diplomacy move 
within the boundaries delimited by this consensus, which is described 
as the ‘rules-based order’, or even a ‘liberal rules-based order’, of the ‘in-

20 See Wim Muller, ‘Subsistence, poverty alleviation and right to development: be-
tween discourse and practice’ in Sarah Biddulph and Joshua Rosenzweig (eds.), 
Handbook on China and Human Rights (Edward Elgar 2019).

21 PRC Constitution, Article 4. See also Information Office of the State Council, Na-
tional Minorities Policy and Its Practice in China (White Paper, December 1999) 
<www.china-un.ch/eng/bjzl/t176942.htm> accessed January 2019. 
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ternational community’.22 In international relations, this description is 
a natural fit for liberals, while it seems utopian to realists. The language 
of international institutions, particularly the UN, matches this idealized 
narrative of the international order created after the Second World War, 
underpinned by human rights, an international order defined by the 
Bretton Woods institutions and the security monopoly of the UN Secu-
rity Council.

This normative consensus still dominates the perception of the com-
munity of international lawyers, many of whom received their training 
in Western universities and have been part of an international establish-
ment which by and large subscribes to its norms, even though there is 
room for differences of opinion and different priorities. Although in-
ternational legal scholarship has started questioning the underlying as-
sumptions of this normative consensus, international law is – by neces-
sity and by habit – still mostly discussed and debated on this basis.23 It 
can be foreseen that this is going to change, as the balance in the inter-
national order shifts towards Asia, the most populous and economically 
dynamic part of the world.24 China’s emergence as a normative power is 
part of this shift.

3.1 Contents of this Normative Consensus
Since World War II, international law doctrine has been based on a le-
gal positivistic approach with the understanding that international law 
is only derived from the sources mentioned in Article 38(1) of the Stat-
ute of the International Court of Justice.25 These sources are treaty law, 
customary international law, and general principles, although the last 
source is of minor importance. Legal discourse further takes into account 
that treaty rules have to understood based on the rules of interpretation 
codified in the 1969 Vienna Convention on the Law of Treaties (VCLT).26 
Within these rules of interpretation, there is room for more conservative 

22 The notion of normative consensus is used by James Crawford, Brownlie’s Princi-
ples of Public International Law (8th edn, OUP 2012) 21. See also discussion by Erik 
Kok, Indirect Responsibility in the Contemporary Law of State Responsibility (Pru-
frock 2018) 18-19.

23 See Jean D’Aspremont, International Law as a Belief System (CUP 2017); Anthea 
Roberts, Is International Law International? (OUP 2017). See also Koskenniemi, su-
pra note 7.

24 Simon Chesterman, ‘Asia’s Ambivalence about International Law and Institutions: 
Past, Present and Futures’ (2016) 27 EJIL 945, 945.

25 Statute of the International Court of Justice (26 June 1945) 15 UNCIO 355.
26 Vienna Convention on the Law of Treaties (22 May 1969) 1155 UNTS 331, Art 31-33.
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and more flexible approaches, prioritising either the literal meaning of 
the text or accommodating more teleological interpretations based on 
‘object and purpose’ of treaties. Human rights oriented international law-
yers, for example, tend to favour a broader and more progressive interpre-
tation of human rights than governments.27

More controversies exist when it comes to finding and interpreting 
customary international law. Establishing whether a rule of customary 
law exists is an evidentiary process in which the existence of two ele-
ments needs to be demonstrated: opinio juris, the objectified subjective 
conviction on the part of a state that a rule of international law exists, 
and state practice, in which it is demonstrated that states actually, by and 
large, act in accordance with the alleged rule and treat breaches of such 
a rule as a violation of international law.28 More contentious is the no-
tion of an emerging hierarchy of rules within this international order. The 
UN Charter places itself above other treaties in Article 103. Conceptually, 
a notion of peremptory, non-derogable norms has made some headway 
through the inclusion of the term in Article 53 of the VCLT, the case-law 
of the International Court of Justice and the invocation of the notion of 
ius cogens by states and legal actors.29 However, there appears to be no 
consensus on the identification of norms which are peremptory, nor the 
legal consequences of this status.30 Liberal and constitutionalist-orient-
ed international legal scholars have however promoted the notion of an 
emerging international constitutionalist order with the UN Charter as an 

27 Criticised by, inter alia, Alain Pellet, ‘“Human rightism” and international law’ 
(2000) X Italian Yearbook of International Law 3. It has however been argued that 
the speciality of human rights has been exaggerated and the principles governing 
interpretation and application of human rights remain well within the boundaries 
of general international law. See Jonas Christoffersen, ‘Impact on General Princi-
ples of Treaty Interpretation’ in Menno T. Kamminga and Martin Scheinin (eds.), 
The Impact of Human Rights Law on General International Law (Oxford University 
Press) 37.

28 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United 
States of America) (Merits) [1986] ICJ Rep 14 [186]. 

29 Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic 
Republic of the Congo v Rwanda) (Jurisdiction and Admissibility) [2006] ICJ Rep 6.

30 ILC, ‘First report on jus cogens by Dire Tladi, Special Rapporteur’ (8 March 2016) 
UN Doc A/CN.4/693; ILC, ‘Second report on jus cogens by Dire Tladi, Special Rap-
porteur’ (16 March 2017) UN Doc A/CN.4/706; ILC, ‘Third report on peremptory 
norms of general international law (jus cogens) by Dire Tladi, Special Rapporteur’ 
(12 February 2018) UN Doc A/CN.4/714; ILC, ‘Fourth report on peremptory norms of 
general international law (jus cogens) by Dire Tladi, Special Rapporteur’ (31 January 
2019) UN Doc A/CN.4/727.
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embryonic constitution and human rights norms as primary candidates 
for the status of peremptory norms which reflect the underlying shared 
values of the entire international community.31 

3.2 A liberal International Order?
While the post-World War II international order clearly has liberal ele-
ments and has been used to a large extent to push for a liberal world 
order, this assertion should not remain unqualified. First, the nature of 
law as such and international law in particular, means that law is, by its 
nature, both conservative and progressive, depending on the actor who 
uses it. It codifies existing practices and norms, but can also be used as a 
tool for change. In international law, this is even reflected in the mandate 
of the UN International Law Commission (ILC), which is tasked both 
with codification and progressive development of international law.32 At 
a more basic level, settled law acts as a constraint, while societal actors 
can push for change by employing the law, either by pushing for legisla-
tive change or promoting novel interpretations.

In international relations, liberals of different stripes in particular 
have been pushing for change by employing international law and in-
stitutions. Realist international relations scholars and practitioners are 
sceptical about such attempts, but do consider that law and institutions 
can be used to exercise power, even if they feel comfortable with uneven 
application of the law. As a consequence, any liberal agenda has been 
tempered by considerations of realpolitik, although realists would be 
wrong to downplay the importance of rules and norms.

It should also be noted that there has not been one form of liberalism. 
Classical liberalism is rooted in the belief in economic liberalism under-
pinned by the rule of law and civil liberties, while the liberalism of the 
era immediately following the Second World War added a larger measure 
of social liberalism, which, together with the contribution of the social-
ist states, influenced the conception of human rights used in the Uni-
versal Declaration of Human Rights, in particular the equal importance 
attached to social, economic and cultural rights.33 In recent decades, ne-

31 For more on global constitutionalism, see Anthony F. Lang, Jr. and Antje Wiener, 
Handbook on Global Constitutionalism (Edward Elgar 2017). 

32 Charter of the United Nations (26 June 1945) 1 UNTS XVI, art 13(1).
33 Discussed in detail in Johannes Morsink, The Universal Declaration of Human 

Rights: Origins, Drafting, and Intent (University of Pennsylvania Press 1999); Mary 
Ann Glendon, A World Made New: Eleanor Roosevelt and the Universal Declaration 
of Human Rights (Random House 2001).
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oliberalism has come to dominate the understanding of liberalism in in-
ternational law as the importance of free trade outweighs concerns about 
the rule of law and human rights in the foreign policies of liberal democ-
racies. In addition, states often only pay lip service to human rights while 
eroding them in the ‘post-9/11 security environment’. In the meantime, 
trade agreements do not necessarily lead to genuine free trade, but may 
also serve to protect established economic players and interests and in-
clude those who are willing to play in accordance with these rules.34

The identity crisis of international law can be seen partially as an ex-
istential crisis: while it acts as a conservative force and sometimes stands 
in the way of achieving aims associated with broader notions of justice, 
some essential formal sources of international law explicitly put humani-
tarian ideals at the centre of the international legal system. The preamble 
of the Charter of the United Nations refers to the aim to “to save suc-
ceeding generations from the scourge of war”, “to reaffirm faith in funda-
mental human rights”, establishing “conditions under which justice and 
respect for the obligations arising from treaties and other sources of in-
ternational law can be maintained” and “to promote social progress and 
better standards of life in larger freedom”. The four Geneva Conventions 
of 1949 on the law of armed conflict, or international humanitarian law, 
are also universally ratified.35

34 William Krist, ‘Trade Agreements and Economic Theory’ (Wilson Center, Janu-
ary 2019) < www.wilsoncenter.org/chapter-3-trade-agreements-and-economic-
theory> accessed January 2019; Charlotte Sieber-Gasser, ‘Democracy in the age of 
mega-regional trade agreements’ (Sitra, 24 May 2017) < www.sitra.fi/en/articles/
democracy-age-mega-regional-trade-agreements> accessed January 2019; Ntina 
Tzouvala, ‘The academic debate about mega-regionals and international lawyers: 
legalism as critique?’ (2018) 6 London Review of International Law 189.

35 Geneva Convention (I) for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field (12 August 1949) 75 UNTS 31; Geneva Conven-
tion (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea (12 August 1949) 75 UNTS 85; Geneva Convention 
(III) relative to the Treatment of Prisoners of War (12 August 1949) 75 UNTS 135; 
Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of 
War) (12 August 1949), 75 UNTS 287. However, the incomplete ratification of its 
Additional Protocols of 1977 (Protocol additional to the Geneva Conventions of 
12 August 1949, and relating to the protection of victims of international armed 
conflicts (Protocol I) (8 June 1977) 1125 UNTS 3; Protocol Additional to the Geneva 
Conventions of 12 August 1949 and relating to the protection of victims of non-
international armed conflicts (Protocol II) (8 June 1977) 1125 UNTS 609) is due in 
part to the political divisions that run through the international community..
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When this system then fails to protect the vulnerable against blood-
shed, such as when the prohibition on the use of force in Article 2(4) of 
the UN Charter is violated, the perception of hypocrisy and inadequacy 
of the law is reinforced even though these violations rather represent the 
deficiencies of the wider international system. It also shows that it is easy 
for all states to agree on high ideals as long as they are sufficiently broad. 
This can already be seen in the subsequent history of human rights with-
in the UN system and in the development of international humanitarian 
law. The UN Charter was adopted in a world in which the majority of non-
Western states were under colonial rule, and this was still the case when 
the General Assembly adopted the Universal Declaration of Human 
Rights, even if the normative authority of that document has been ac-
cepted widely by states which became independent after it was adopted, 
including China. The international Bill of Rights which followed in the 
1960s, however, had to be split into two covenants, on civil and political 
rights and economic, social and cultural rights, respectively, for political 
reasons, allowing states to accede to the one and not to the other. In the 
meantime, the UN Commission on Human Rights and its successor the 
Human Rights Council have become hotbeds for controversy on human 
rights matters.

As for the law of armed conflict, the Additional Protocols to the Ge-
neva Conventions of 1949 are not universally ratified and some contro-
versy continues to surround some of their provisions, in part as a result 
of different views of states which gained their independence after 1949. 
However, both the ICRC and international criminal tribunals such as the 
ICTY and ICTR have since argued that many provisions of these Addi-
tional Protocols reflect or have passed into customary international law 
and are also applicable in armed conflicts between states and organised 
armed groups. Some of these more extensive interpretations have been 
challenged by states.36

3.3 International Lawyers as a Discursive Community
Although the international order is based on the principle of the sover-
eign equality of states, it has long been recognised that not all states in the 
international order are factually equal in terms of military and economic 

36 See e.g. John B. Bellinger, III and William J. Haynes II, ‘A US government response 
to the International Committee of the Red Cross study Customary International 
Humanitarian Law’ (2007) 89 IRRC 443. It should be noted that China is a party to 
all Geneva Conventions as well as both Additional Protocols.
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capacity. It is also clear that established states have a greater capacity 
to shape the international order in accordance with their preferences, 
given also that international lawyers have mainly been trained at a lim-
ited number of institutions, located in the West.37 Although nothing in 
the basic rules of the international system precludes states or alliances of 
states, including developing states or emerging powers like China, from 
helping to construct a rules-based international order in accordance with 
their preferences, this is a long and arduous process in which established 
players may invoke the rules of the order to argue that newcomers are 
violating them, while newcomers may argue that the system is rigged 
against them. This process of norm contestation, reaffirmation and rein-
terpretation can be highly technical when the scope of the legal question 
is narrow and specific, but it can also concern the fundamental features 
of the international order or the broader context in which it operates. 
However, all these processes take place within the established order, in 
which all actors act on the assumption that it confers legitimacy on their 
actions. The rules and processes of international law, and both the ap-
pearance of compliance and actual compliance with these rules, confer 
legitimacy on states and their governments.38 Ultimately, given the lack 
of a centralised authority with the final word on legal questions, this le-
gitimacy is obtained through discourse.

China’s push to increase its ‘discourse power’ therefore shows an 
awareness on the part of the Chinese leadership of the importance of its 
actions being perceived as legitimate by the wider international commu-
nity. At the same time, it can be expected that China will want to modify 
the parameters along which legitimacy is measured.39 The question is to 
what extent this will affect the underlying principles of the international 
order and whether how it will impact those features which have made 
the order ‘rules-based’ and ‘liberal’. 

37 Roberts, supra note 23. See also Gerry Simpson, Great Powers and Outlaw States: 
Unequal Sovereigns in the International Legal Order (CUP 2004).

38 See Reus-Smit, supra note 6, 38; Friedrich Kratochwil, Rules, Norms and Decisions: 
On the conditions of practical and legal reasoning in international relations and do-
mestic affairs (CUP 1989) 53-54; Thomas M. Franck, Fairness in International Law 
and Institutions (OUP 1995) 25-46. 

39 In this contribution, legitimacy in international law is understood to derive both 
from its processes as well as from its norms. The rules of international law derive 
their authority from the process in which they are made and applied by states and 
other actors. Adoption of and adherence to norms by the wider polity of states thus 
confers authority on the content of international norms. This approach conforms 
generally to that taken by the authors referred to in the previous note.
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3.4 Doctrine, Institutions and Discourse
The present contribution therefore treats the international legal order 
as a discursive community which operates on a number of ground rules 
consisting of agreement on the main actors, the sources of law, as well 
as some cardinal principles, most notably that of sovereign equality of 
states, and the way in which these rules are interpreted. The principles 
and purposes of the United Nations can also be included in a normative 
consensus which is shared between liberal and less liberal states, even if 
the exact scope of these principles and purposes may already be beyond 
the normative consensus. The same applies to the rules on state respon-
sibility.

Another feature which is often associated with liberal approaches to 
international order is multilateralism and the associated creation of mul-
tilateral organisations. While this is indeed an important way for liber-
als and constitutionalists to promote their normative agendas, the use 
of these methods is not exclusive to liberal democratic states. As will be 
seen in the next section, other actors such as China can also make use of 
them.

It can however be expected that liberals, and in particular constitu-
tionalists, will be less averse to attributing powers to international organ-
isations which may act as a constraint on their own freedom of action. 
As will be discussed in the next section, China is fiercely protective of its 
own sovereignty and resists most efforts to make it accept the decision-
making power of international organisations, and international dispute 
settlement mechanisms. It appears here that China is unwilling to grant 
any real power and prefers to enhance its discursive power first.

4 China’s Engagement with the International Rule of Law

4.1 The Shadow of History and the Importance of Culture
China’s transition from an outsider to a well-established and respected 
power within the United Nations took place within a relatively limited 
amount of time. The PRC was only allowed to join the United Nations in 
1971, 22 years after it was founded.40 In the preceding decades ‘China’ had 
been represented by the Republic of China (ROC), surviving on Taiwan, 
while the PRC had been kept outside due to the political dominance of 
the Western bloc within the UN in the early decades of the Cold War. The 

40 UNGA Res 2758 (XXVI) (25 October 1971).
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PRC had even been branded an aggressor state by the General Assem-
bly during the Korean War.41 During that time, the PRC had taken on a 
revolutionary attitude calling for respect for the principles and purposes 
expressed in the UN Charter, which two of its members had signed as 
members of the Chinese delegation in 1945, but denouncing the organi-
sation which had resulted from it.42 It finally let go of this attitude with 
the advent of the Reform and Opening Up era in 1978.

Even today, China’s diplomacy and approach to international law still 
bear the imprint of this history, as well as that of the century which pre-
ceded it. Leading Chinese international lawyers have emphasised the 
importance of history in understanding China’s approach to interna-
tional law, emphasizing the – to China – foreign origins of the interna-
tional legal order and the way in which international law was initially 
used by colonial powers as a tool of subjugation.43 China’s very different 
history with international law is intertwined with cultural factors which 
serve to further explain its approach.44 In this respect, the Chinese ap-
proach to international law is aligned with the body of, predominately 
non-Western, scholarship which draws attention to these factors and was 
discussed in the previous section.45

41 UNGA Res 498 (V) (1 February 1951).
42 See Jerome A. Cohen, ‘Law and Power in China’s International Relations’ (2019) 

52 NYU J Int L and Pol 123; see also Hungdah Chiu, ‘Communist China’s Attitude 
Toward International Law’ (1966) 60 AJIL 245; Hungdah Chiu and R. R. Edwards, 
‘Communist China’s Attitude Towards the United Nations: A Legal Analysis’ (1968) 
62 AJIL 20; Jerome Alan Cohen and Hungdah Chiu, People’s China and International 
Law: A Documentary Study (Princeton University Press 1974).

43 See WANG Tieya, ‘International Law in China: Historical and Contemporary Per-
spectives’ (199) 221 Recueil des Cours de l’Académie de Droit International 195 and 
XUE Hanqin, ‘Chinese Contemporary Perspectives on International Law – History, 
Culture and International Law’ (2012) 355 Recueil des Cours de l’Académie de Droit 
International 41.

44 See Xue, supra note 43 as well as XUE Hanqin, ‘Cultural Element in International 
Law’ (Melland Schill Lecture, Manchester International Law Centre, 5 May 2016) 
<www.library.manchester.ac.uk/media/services/library/usingthelibrary/service-
sweprovide/digitisation/Judge-Xue-speaker-notes.pdf> accessed 13 January 2019.

45 Notably Third World Approaches to International Law; see e.g. Makau Mutua, 
‘What is TWAIL?’ (2000) 94 Proceedings of the Annual Meeting (American Society 
of International Law) 31; Anthony Anghie, Imperialism, Sovereignty and the Mak-
ing of International Law (CUP 2005); Richard Falk, Balakrishnan Rajagopal and 
Jacqueline Stevens (eds.), International Law and the Third World: Reshaping Justice 
(Routledge-Cavendish 2008); Balakrishnan Rajagopal, International Law from Be-
low: Development, Social Movements and Third World Resistance (CUP 2003); B.S. 
Chimni, ‘Asian Civilizations and International Law: Some Reflections’ (2011) 1 Asian 
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The shadow of history is not only present in China’s approach to in-
ternational law as explaining the different experience of its officials and 
practitioners, but also in the form of the specific historical narrative es-
poused by the PRC. This narrative, laid down in the Preamble of its Con-
stitution, describes how after the long struggle following its ‘century of 
humiliation’ (a term not used in the Preamble but which summarizes the 
narrative well), have “taken control of state power and become masters 
of the country” in 1949.46 It is this narrative of victimization and struggle 
which explains the vehemence with which the Chinese government has 
tended to respond to perceived humiliations in more recent times.47 It 
also strikes a chord with states and people from the Global South with 
their own memories of empire and is therefore a factor in China’s exer-
cise of discursive power. It can influence the interpretation of norms as 
well as the perception of the ‘politics’ behind judicial positions and rul-
ings, irrespective of their basis in fact, and is not always understood by 
western international lawyers.

4.2 Sovereignty and the Five Principles of Peaceful Coexistence
Another legacy of China’s history is its preoccupation with the principle 
of state sovereignty. China’s victimization at the hands of western pow-
ers and Japan in the nineteenth and early twentieth centuries has been 
cast as infringements on its sovereignty, even though that western no-
tion was only imported into China in part as a result of those humilia-
tions. The perception is therefore that after its historic struggle, China 
finally won its sovereignty back in full with the establishment of the PRC. 
Since then, the principle of sovereignty has been seen by China as “a legal 
barrier protecting against foreign domination and aggression.”48 At the 
same time, China’s use of its sovereignty also has pragmatic dimensions, 
as the indeterminacy of the notion, with its attendant legal and political 

JIL 39. See also the transcivilisational approach proposed by ONUMA Yasuaki, ‘A 
Transcivilizational Perspective on International Law: Questioning Prevalent Cog-
nitive Frameworks in the Emerging Multi-Polar and Multi-Civilizational World 
of the Twenty-First Century’ (2009) 342 Recueil des Cours de l’Académie de Droit 
International 77. See also Wim Muller, ‘China an Illiberal, Non-Western State in a 
Western-centric, Liberal Order?’ (2015) 15 Baltic Yearbook of International Law 216.

46 Constitution of the People’s Republic of China, 4 December 1982, last amended 11 
March 2018, Preamble.

47 See discussion of Chinese human rights discourse and its response to the South 
China Sea arbitration, infra.

48 Wang Tieya, supra note 43, 290.
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dimensions, allows China to use it to widen or narrow the space between 
politics and law.49

China’s emphasis on sovereignty is not only rooted in its historical ex-
perience, but also in the Soviet approaches to international law which 
were influential in the early years of the PRC, as well as the ‘third world’ 
discourse which became more influential after the Sino-Soviet split. 
Sovereignty, especially its associated principles of non-interference and 
equality, is also the principle at the heart of what the PRC still considers 
its most significant contribution to international law: the Five Principles 
of Peaceful Coexistence. Although they emerged somewhat earlier, the 
first formal inclusion of these principles is in the preamble to the Sino-In-
dian treaty of 1954 and adopted in 1955 by the Asian-African Conference 
at Bandung which established the Non-Aligned Movement.50 The princi-
ples – mutual respect for each other’s territorial integrity and sovereign-
ty; mutual non-aggression; mutual non-interference in each other’s inter-
nal affairs; equality and mutual benefit, and peaceful coexistence – were 
dismissed by some contemporary observers as what can be paraphrased 
as old wine in new bottles.51 Although the purport of the principles does 
seem to be covered by those of the UN, notably in Article 2 of its Charter, 
such dismissal discounts their political and discursive importance. After 
they lost some significance in the 1960s and 1970s, they were included in 
the preamble of the 1982 Constitution and presented as the cornerstone 
of Chinese diplomacy as well as its position in international law.52 Since 
then, the Chinese government consistently reiterated their importance, 
most recently when they turned 60 in 2014.53 The PRC’s push for inclu-

49 For extended discussion, see Muller, supra note 7.
50 Agreement (with exchange of notes) on trade and intercourse between Tibet Re-

gion of China and India (29 April 1954) 299 UNTS 57. They had originally been 
presented in the Common Program of the Chinese People’s Political Consultative 
Conference on 29 September 1949. See Eric Yong-Joong Lee, ‘Early Development of 
Modern International Law in East Asia – With Special Reference to China, Japan 
and Korea’ (2002) 4 J of the History of Int Law 42, 70.

51 Wolfgang Friedmann, The Changing Structure of International Law (Stevens & Sons 
1964) 323.

52 Samuel S. Kim, ‘Sovereignty in the Chinese Image of World Order’ in Ronald St. 
John Macdonald (ed.), Essays in Honour of Wang Tieya (Martinus Nijhoff 1994) 425, 
431-432.

53 See, e.g., XI Jinping, ‘Carry forward the Five Principles of Peaceful Coexistence to 
build a better world through win-win cooperation’ (28 June 2014) <www.china.org.
cn/world/2014-07/07/content_32876905.htm> accessed 13 January 2019 and WEN 
Jiabao, ‘Carrying Forward the Five Principles of Peaceful Coexistence in the Pro-
motion of Peace and Development’ (28 June 2004), <www.fmprc.gov.cn/mfa_eng/
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sion of the Five Principles in treaties and communiqués in its early years 
can be seen as an early exercise in exerting discursive power and is ech-
oed in present-day efforts to insert Xi Jinping’s catchphrase of a “com-
munity with a shared future for mankind” within the United Nations.54

4.3 Developing a Defensive Human Rights Discourse
The PRC’s first real exercise of discursive power came in the wake of the 
Tiananmen tragedy of 4 June 1989. In response to the widespread con-
demnation of its actions by other states and within the United Nations, 
which threatened the diplomatic gains which had been made in the pre-
vious decade, the PRC first withdrew into the militant anti-imperialist 
rhetoric it had been abandoning, and then formulated an alternative 
discourse to human rights first laid down in its White Paper on Human 
Rights in China, published in 1991.55 This paper has served as the blue-
print for the PRC’s human rights discourse and diplomacy since then, 
containing a number of substantive points which it continues to pro-
mote and differ from the mainstream human rights discourse which has 
developed since 1945. This discourse is characterized by a state-centred 
approach to human rights rather than one focused on individuals. It pro-
motes subsistence and developmental rights and prioritizes these over 
civil and political rights, while the realization of human rights is treated 
in a programmatic manner in its entirety. Although it accepts the body of 
international human rights law as well as their universality, indivisibility 
and interdependence, it emphasizes the role of the state as the guaran-
tor of human rights and employs cultural relativistic notions in the in-
terpretation of rights, both in content and scope.56 These positions have 
become the core of China’s normative statements on human rights in the 
next three decades, as found in its subsequent White Papers, in its reports 

topics_665678/seminaronfiveprinciples_665898/t140777.shtml> accessed 13 Janu-
ary 2019.

54 Hungdah CHIU, The People’s Republic of China and the Law of Treaties (Harvard 
University Press 1972) 3-4.

55 Information Office of the State Council, Human Rights in China (White Paper, 1991) 
< http://chinahumanrights.org/html/2014/WP_0724/36.html> accessed January 
2019.

56 For detailed discussion see Ann Kent, China, the United Nations, and Human Rights 
(University of Pennsylvania Press 1999); Eva Pils, Human Rights in China (Polity 
2017); Muller, supra note 20 and Wim Muller, ‘Chinese Practice in UN Treaty Moni-
toring Bodies: Principled Sovereignty and Slow Appreciation’ in Hitoshi Nasu and 
Ben Saul (eds.), Human Rights in the Asia-Pacific Region: Towards Institution Build-
ing (Routledge 2011).
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to UN human rights treaty bodies and the UN Human Rights Council, and 
general statements on international law.57

Together with the promotion of this essentially defensive discourse, 
China took action in its international diplomacy to minimize the pos-
sibilities of being subjected to individualised criticism, reflecting a par-
ticular sensitivity to being seen as a law-breaker. When the Commission 
on Human Rights was succeeded by the Human Rights Council, the PRC’s 
priorities were therefore to limit the institutional possibilities for ‘naming 
and shaming’ states, particularly country-specific resolutions and man-
dates, and emphasizing ‘constructive dialogue’. These efforts were largely 
successful. Since then, China has ensured a more prominent position for 
itself in the Council, being elected whenever it could and, since around 
2012, taking initiatives with like-minded countries to introduce resolu-
tions reflecting its positions.58 An early foray was its co-sponsorship of 
a controversial resolution on the importance of ‘traditional values’.59 In 
2014, it co-sponsored a resolution on ‘Enhancement of international co-
operation in the field of human rights’ together with Iran and Russia.60 In 
2018, China introduced a resolution on ‘mutually beneficial cooperation 
in the field of human rights’ and hailed its adoption as a major diplomatic 
achievement and specifically Chinese contribution to global governance. 
It was noted in particular that the preamble of this resolution contained 
a reference to “the aim of building a community of shared future for hu-
man beings, in which human rights are enjoyed by all”, echoing the words 
of Xi Jinping.61 

57 Sonya Sceats and Shaun Breslin, China and the International Human Rights System 
(Chatham House 2012); Muller, supra note 56.

58 Ibid; Ted Piccone, China’s Long Game on Human Rights at the United Nations 
(Brookings Institution, September 2018) <www.brookings.edu/wp-content/up-
loads/2018/09/FP_20181009_china_human_rights.pdf> accessed January 2019. See 
also Sonya Sceats, ‘China’s Careful Shift on Human Rights at the UN’ (Chatham 
House Expert Comment, 2 December 2013) <https://www.chathamhouse.org/me-
dia/comment/view/195865> accessed January 2019.

59 UNHRC Res 21/3, ‘Promoting human rights and fundamental freedoms through a 
better understanding of traditional values of humankind: best practices’ (27 Sep-
tember 2012) UN Doc A/HRC/RES/21/3. See also ‘Why the fuss? Understanding the 
Human Rights Council’s Resolution on Traditional Values’ (International Justice 
Resource Center, 8 October 2012) <https://ijrcenter.org/2012/10/08/why-the-fuss-
understanding-the-human-rights-councils-resolution-on-traditional-values/> ac-
cessed 2019.

60 UNHRC Res 25/3 (27 March 2014) UN Doc A/HRC/RES/25/3.
61 UNHRC Res 37/23, ‘Promoting mutually beneficial cooperation in the field of hu-

man rights’ (23 March 2018) UN Doc A/HRC/RES/37/23. See also ‘UN adopts reso-
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What these resolutions have in common, is that they do not make a 
significant substantive contribution to human rights norms but by and 
large reiterate long accepted principles: the importance of mutual re-
spect and cooperation, fairness, multilateralism, capacity-building, and 
the role of United Nations mechanisms. Their significance lies rather in 
the emphasis on constructive dialogue, the importance of taking into 
account the various historical, cultural and religious backgrounds when 
promoting and promoting universal human rights, and ‘objectivity’, im-
partiality, and ‘non-selectivity’, which are all understood as discouraging 
strongly critical approaches or the focus on specific countries. In this re-
gard, even though the adoption of these resolutions shows both China’s 
increasing initiative and influence in the Council, it still remains at most 
a diplomatic rather than a normative realignment.62

It should also be noted that China’s attempts to influence interna-
tional human rights discourse are consistent with its approach to in-
ternational law. They rely heavily on state sovereignty, in particular on 
non-interference. They also rely on the good faith acceptance by states of 
each other’s truthfulness in international organizations. When China is 
confronted with allegations by international non-governmental organi-
zations of human rights violations against human rights defenders, or in 
Tibet and Xinjiang, it presents a counter-narrative of the events which 
denies any violations and casts doubt on the reliability of these organiza-
tions. However, it has also gone further and launched personal attacks 
against members of UN bodies which it viewed as overly critical, such 
as the UN Committee Against Torture.63 In these attacks, it takes care 
to cast them in language which reaffirms the rules and principles which 
are at stake, but challenges the credibility of the sources or the person 
in question. The risk which exists here, is that these attacks may end up 
damaging not only the person, but also the institution which this person 
represents, and conversely the Chinese government, if states would find 

lutions proposed by China’ (Chinahumanrights.cn) <www.chinahumanrights.org/
html/special/20180329/?pc_hash=0mLV8L> accessed 2019.

62 See also Ryan Mitchell, ‘Was the UN Human Rights Council Wrong to Back China’s 
“Shared Future” Resolution?’ (EJIL:Talk!, 10 April 2018) <www.ejiltalk.org/was-the-
un-human-rights-council-wrong-to-back-chinas-shared-future-resolution> acces-
sed January 2019.

63 Foreign Ministry spokesperson Qin Gang, quoted in ZHU Lijiang, ‘Chinese Practice 
in Public International Law: 2008’ (2009) 8 Chinese JIL 493, 520[49]; UNCAT, ‘Com-
ments by the Government of the People’s Republic of China to the concluding ob-
servations and recommendations of the Committee against Torture (CAT/C/CHN/
CO/4)’ (17 December 2008) UN Doc CAT/C/CHN/CO/4/Add.1.
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it to be less than credible. The voting patterns in the UN Human Rights 
Council and the interaction of China with other states during the Univer-
sal Periodic Review process, in which each member of the Human Rights 
Council opens itself up to scrutiny of its human rights record by all other 
UN member states, indicates that China is making headway in increasing 
its support base, but the Council remains more or less divided along the 
same lines as in the last few decades.64

Viewed through the lens of international legal doctrine and the nor-
mative consensus identified above, China’s human rights diplomacy has 
remained firmly within existing mainstream doctrinal approaches. Its 
reliance on sovereignty and non-interference sets it apart from Western 
states, but not from other Asian states nor from the developing world. It 
employs the basic tools of international law and diplomacy in its efforts 
to bring about change: introducing resolutions, inserting its preferred 
language into these resolutions, and trying to influence voting patterns 
in its favour.

4.4 New Initiatives from 2014
China’s forays into the exercise of discursive power in the field of human 
rights, as discussed in the previous section, started out as a way to defend 
the PRC’s reputation and image in international relations and to this day 
remain essentially defensive. In light of the ambition it voiced in 2014 to 
increase its discursive power and the ramping up of these efforts by Xi 
Jinping, it is worthwhile looking at areas in which China has taken more 
initiatives and to examine the tools it employs there.

The best known example is China’s introduction of the notion of ‘in-
ternet sovereignty’ in the context of cybersecurity.65 As a relatively un-
charted area in international law, this seemed like a good place to start, in 
particular because the protection of state interests in light of the security 
threats in cyberspace potentially provide for common ground between 
China and Western states.66 Western efforts at development of interna-
tional law and norms governing cyber governance, such as the Tallinn 
Manual, are unfolding but have limited support in state practice.67 Even 

64 Piccone, supra note 58; Sceats and Breslin, supra note 57.
65 See contribution by Li Bin in this issue.
66 Sonya Sceats, ‘China’s Cyber Diplomacy: a Taste of Law to Come?’ (The Diplomat, 14 

January 2015) <https://thediplomat.com/2015/01/chinas-cyber-diplomacy-a-taste-
of-law-to-come> accessed January 2019.

67 Michael N. Schmitt (ed.), Tallinn Manual on the International Law Applicable to Cy-
ber Operations (2nd ed, CUP 2017).
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so, Chinese, Western and other efforts in this regard are based on the no-
tion of cooperation between sovereign states. Any normative instrument 
resulting from this will need to be the outcome of a process in which the 
respective parties find common ground and consent to the emergence of 
international norms.

Other areas in which China can be expected to take an increasing in-
terest include the law of the sea, which will be discussed in the next sec-
tion, as well as space law, as China’s space programme is increasing its 
activities. China is expected to adopt a domestic space law in 2020, which 
implements the international treaties which it has already joined, lagging 
behind the other states active in space.68 This reflects an approach in 
which it still appears that within the PRC, policy is made before thought 
is given to necessary legislation at both domestic and international level, 
despite the prioritisation of law in the 2014 Fourth Plenum. It also ex-
plains the lingering lack of clarity about the legal dimensions of the Belt 
and Road initiative, which captures many activities across three conti-
nents. What is clear, however, is that China is investing in its institutional 
capacity to develop norms in these areas. China’s own expanding under-
standing of its interests predicts those areas where China is going to take 
more initiatives, even if the content of those initiatives is as yet unclear.69

Another indicator of China’s ambitions is in the multilateral institu-
tions which it has itself set up or in which it plays a major role. Promi-
nent examples of these are the Shanghai Cooperation Organisation 
(SCO), which has primarily acted in the area of security, and the Asian 
Infrastructure Investment Bank (AIIB).70 The practice of the SCO, which 
counts Russia and Central Asian states among its members, is heavily 
based on traditional notions of sovereignty. Its broad definition of ter-
rorism and other security threats has caused concern in human rights 
circles.71

68 Xiaodan WU, ‘China’s Space Law: Rushing to the Finish Line of its Marathon’ (2018) 
46 Space Policy 38.

69 Anthea Roberts, ‘China’s Strategic Use of Research Funding on International Law’ 
(Lawfare, 8 November 2017) <www.lawfareblog.com/chinas-strategic-use-research-
funding-international-law> accessed January 2019.

70 See also the contribution by Matthieu Burnay in this issue.
71 Counter-Terrorism and Human Rights: the Impact of the Shanghai Cooperation Or-

ganization (Human Rights in China, Whitepaper, 2011).
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4.5 Handing Power to Third Parties: International Dispute 
Settlement

In all areas of international law which have been discussed so far, the 
law may have discursive power, but decision-making power remains with 
states. To constitutionalists and liberals, especially those who favour a 
‘post-sovereign’ international order, progress in international law is also 
measured by the extent to which states are willing to grant decision-
making power to international, possibly supranational bodies. One way 
to do this is to accept the jurisdiction of international dispute settlement 
mechanisms. China has, however, been reluctant to do this due to a com-
bination of lack of familiarity with these mechanisms as well as a lack 
of trust, or at least a perception that these institutions are ‘rigged’ in fa-
vour of Western states and that China will always be at a disadvantage. 
It therefore prefers, as a matter of policy, more diplomatic ways of dis-
pute settlement such as negotiation and conciliation.72 This has not been 
changed by China’s entry into the World Trade Organisation and its par-
ticipation in its Dispute Settlement Body (DSB), even though its experi-
ence there proved that it could learn the rules quickly and use them to its 
own advantage.73 As the USA has started displaying a more ambivalent 
attitude towards the WTO, these gains in bringing China into the existing 
system have been put at more risk.74

Participation in international dispute settlement is however an im-
portant way to exercise discursive power. In this respect, it is significant 
that China has started participating in proceedings before the Interna-
tional Court of Justice, first by making written and oral submission in 
the advisory proceedings concerning the declaration of independence 
of Kosovo,75 and more recently making written submissions in the pro-

72 MA Xinmin, ‘China’s Mechanism and Practice of Treaty Dispute Settlement’ (2012) 
11 Chin JIL 387. See also Julian Ku, ‘China and the Future of International Adjudica-
tion’ (2012) 27 Maryland JIL 154.

73 Julia Ya Qin, ‘China and International Rule of Law: A Decade of WTO Membership’, 
keynote speech, 7th Annual Conference of the European China Law Studies As-
sociation, Helsinki, 24 September 2012 (unpublished conference paper on file with 
author).

74 Wim Muller, ‘China and the WTO: How US Unpredictability Jeopardizes a Decade 
and a Half of Success’ (Chatham House Expert Comment, 7 March 2017) <https://
www.chathamhouse.org/expert/comment/china-and-wto-how-us-unpredictabili-
ty-jeopardizes-decade-and-half-success> accessed January 2019.

75 Accordance with International Law of the Unilateral Declaration of Independence in 
Respect of Kosovo (Advisory Opinion) [2010] ICJ Rep 403. Written Statement of the 
People’s Republic of China to the International Court of Justice on the Issue of 
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ceedings concerning the separation of Chagos from Mauritius.76 It has 
also made submissions in advisory proceedings before the International 
Tribunal for the Law of the Sea (ITLOS).77 Its participation in the Kosovo 
case was the first appearance before the ICJ of the PRC. The legal issues 
there potentially touched on China’s core interests, as they concerned 
issues of secession, but this was also the case in the advisory proceed-
ings on the legality of the threat or use of nuclear weapons, in which the 
PRC did not make submissions despite being one of the few states in the 
possession of nuclear weapons and despite its tradition of opposition to 
their first use.78

Since advisory proceedings do not lead to a legally binding judgment, 
they are a relatively safe way for a state to test the waters in international 
litigation. As for binding settlement of other international disputes, apart 
from joining the WTO and a limited acceptance of international com-
mercial arbitration, China has remained unwilling to give up its sover-
eignty and continues to insist on “equality and voluntarism” for dispute 
settlement. In a speech in 2011, one of the Chinese government’s top in-
ternational lawyers stated that China tried to avoid involvement of third 
parties in dispute settlement because it “firmly believes that consensus 
between the relevant parties is the fundamental way to address the dis-
putes.” He claimed that this “carries forward the fine tradition of Chinese 
culture”, in which for “several thousands of years, the Chinese people 
have always cherished peace”. “We Chinese”, he added, “are reluctant to 
bring cases to courts and always prefer solving disputes through non-
confrontational means.”79

Kosovo (16 April 2009) <www.icj-cij.org/files/case-related/141/15611.pdf> accessed 
January 2019; Verbatim Record CR 2009/29 (Xue) (7 December 2009) <www.icj-cij.
org/files/case-related/141/141-20091207-ORA-01-00-BI.pdf> accessed January 2019.

76 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius 
in 1965 (Advisory Opinion) [2019] ICJ Rep 95. Written Statement of the People’s 
Republic of China (1 March 2018) <www.icj-cij.org/files/case-related/169/169-
20180301-WRI-03-00-EN.pdf> accessed January 2019. 

77 Responsibilities and obligations of States with respect to activities in the Area (Ad-
visory Opinion, 1 February 2011) ITLOS Reports 2011, 10. Written Statement of the 
People’s Republic of China (18 August 2010) <www.itlos.org/fileadmin/itlos/docu-
ments/cases/case_no_17/Statement_China.pdf> accessed January 2019.

78 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 
226 and Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advi-
sory Opinion) [1996] ICJ Rep 66. 

79 Ma, supra note 72, 392.
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4.5.1 Too Much, Too Soon: The South China Sea Arbitration
China is hardly the only country with a culture which favours non-con-
frontation over litigation. It is submitted here that most non-lawyers do, 
and often even when states have accepted some form of compulsory 
jurisdiction, they rarely engage in inter-state litigation. However, Ma’s 
statements do foreshadow the extreme response of the Chinese govern-
ment from the moment the Philippines initiated arbitration proceedings 
against it over maritime entitlements in the South China Sea, based on 
the compulsory dispute settlement procedure of the UN Convention on 
the Law of the Sea (UNCLOS) on 22 January 2013.80 The resulting case 
may turn out to be a turning point in the way China exercises its discur-
sive power and therefore warrants more detailed discussion.

The UNCLOS-III conference in the 1970s was an early venue at which 
the PRC, freshly allowed into the UN, could first engage with contempo-
rary international law. It led for example to the PRC’s acceptance of the 
notion of peremptory norms.81 The PRC may thus have felt constrained 
to accept the dispute settlement procedure laid down in Article 287 when 
it ratified the treaty in 1996. This obliges states parties to submit disputes 
to either ITLOS, the ICJ or arbitration based on Annex VII or VIII UNC-
LOS, where Annex VII arbitration is the default. UNCLOS provides for a 
limited scope of substantive reservations, which China all invoked in a 
declaration on 25 August 2006.82

Although the Philippines tailored the case to only cover maritime en-
titlements under UNCLOS rather than the underlying territorial dispute 
it has with China over certain features in the South China Sea, including 
the Nansha or Spratly islands, from the outset China maintained the posi-
tion that the arbitral tribunal lacked jurisdiction. This was based on both 
procedural and substantive considerations. In China’s view, a 2002 Decla-

80 The South China Sea Arbitration (The Republic of Philippines v The People’s Repub-
lic of China) PCA case 2013-19 <https://pca-cpa.org/en/cases/7> accessed January 
2019.

81 Kim, supra note 52, 432. A clear and concise essay on the concept of ius cogens was 
written by Li Haopei, one of the two ‘fathers’ (with Wang Tieya) of contemporary 
Chinese public international law. A translation of the original essay published in 
Chinese in the 1982 Chinese Yearbook of International Law can be found here: LI 
Haopei, ‘Jus cogens and international law’ in Sienho Yee and Wang Tieya (eds.), 
International Law in the Post-Cold War World: Essays in memory of Li Haopei (Rout-
ledge, 2011).

82 See declarations made regarding UNCLOS: <www.un.org/Depts/los/convention_
agreements/convention_declarations.htm#China%20Upon%20ratification> ac-
cessed January 2019.
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ration of Conduct concluded by the ASEAN member states and China as 
well as the provisions of UNCLOS themselves provided for an obligation 
to engage in diplomatic efforts to settle the dispute first. In the course of 
the proceedings, it also voiced the objection that rather than about mari-
time entitlements, the case was really about the underlying territorial 
dispute and maritime delimitation, both of which were excluded from 
the tribunal’s jurisdiction by China’s 2006 declaration.83 However, rather 
than present these objections before the tribunal, the Chinese govern-
ment made the fateful decision to abstain from formal participation in 
the proceedings. The tribunal was subsequently composed without Chi-
na’s cooperation, attempting to do its work even-handedly and continu-
ously inviting China to join the proceedings.84

Even though it disputed the legitimacy of the arbitral tribunal, China 
felt compelled to make its legal position known, resorting to the publi-
cation of a Position Paper on 7 December 2014 which could have been 
submitted as a pleading on preliminary objections.85 This set in motion a 
period of ‘non-participatory participation’, in which China was litigating 
the case outside the courtroom, but also tried to influence the members 
of the tribunal in an informal manner, including letters from the Chinese 
Ambassador to the Netherlands to the individual members of the Tribu-
nal. It continued doing this after the Tribunal decided to bifurcate the 
proceedings and deal with jurisdictional questions first; after the Tribu-
nal found that it did have jurisdiction and the case was admissible, more 
of these informal approaches were made.86

83 Declaration on the Conduct of Parties in the South China Sea (ASEAN, 4 Novem-
ber 2002) <https://asean.org/?static_post=declaration-on-the-conduct-of-parties-
in-the-south-china-sea-2> accessed January 2019. Xinhua, ‘China rejects Philip-
pines’ arbitral request’ (China Daily, 19 February 2013) <www.chinadaily.com.cn/
china/2013-02/19/content_16238133.htm> accessed January 2019.

84 Wim Muller, ‘China’s Missed Opportunity in South China Sea Arbitration’ 
(Chatham House Expert Comment, 19 March 2015) <www.chathamhouse.org/
expert/comment/china-s-missed-opportunity-south-china-sea-arbitration> ac-
cessed January 2019; Wim Muller, ‘A Return to Rule of Law in the South China Sea?’ 
(Chatham House Expert Comment, 11 November 2015) <www.chathamhouse.org/
expert/comment/return-rule-law-south-china-sea> accessed January 2019.

85 ‘Position Paper of the Government of the People’s Republic of China on the Mat-
ter of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of 
the Philippines’ (7 December 2014) <www.fmprc.gov.cn/mfa_eng/zxxx_662805/
t1217147.shtml> accessed January 2019.

86 See The South China Sea Arbitration (The Republic of the Philippines v The People’s 
Republic of China) (Award of 12 July 2016) [42], [51], [82], [96]-[97], [100], [102]-
[104]. 
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Regardless of the merits of China’s legal positions, none of this behav-
iour can have made the members of the Arbitral Tribunal more inclined 
to accept China’s positions, even if they were bound to consider it. Chi-
na’s initial objections to the Tribunal’s jurisdiction were not necessarily 
without merit. The decision on jurisdiction may well have turned out 
differently if China had cooperated with the establishment of the tribu-
nal and made submissions on jurisdiction and admissibility.87 The final 
award was a disaster for China’s claims in the South China Sea, even more 
than anticipated, and its initial public reaction was fierce.88 Even in the 
weeks leading up to the publication of the Award, when all indications 
were that it would not go China’s way, both official statements and edi-
torials and opinion articles in Chinese state media criticised not only the 
tribunal’s decision to accept jurisdiction and its findings on substance, 
but also perceived inconsistencies between the legal views of some of 
the arbiters and their earlier academic publications. Its official response 
dismissed the Award as “null and void” with “no binding force” and a sen-
ior former official dismissed it as “nothing more than a piece of paper”.89

After the initial heated reactions subsided, the Chinese government 
continued to mobilise its discursive power against the contents of the 
award. This was expressed in its public diplomacy, but also by enlisting 
the Chinese international law community. In this respect, the uniform-
ity of views of Chinese international lawyers has been noted and criti-

87 Julian Ku, ‘Goodbye UNCLOS Dispute Settlement? China Walks Away from UNC-
LOS Arbitration with the Philippines’ (Opinio Juris, 19 February 2013) <opiniojuris.
org/2013/02/19/goodbye-unclos-dispute-settlement-china-walks-away-from-un-
clos-arbitration-with-the-philippines> accessed January 2019; Wim Muller, Law of 
the Sea review essay (2018) 8 Asian JIL 296, 298.

88 The South China Sea Arbitration (The Republic of the Philippines v The People’s Re-
public of China) (Award of 12 July 2016). See, inter alia, Wim Muller, ‘South China 
Sea Decision Is “Legal Shock Therapy” for Beijing’ (Chatham House Expert Com-
ment, 15 July 2016) <www.chathamhouse.org/expert/comment/south-china-sea-
decision-legal-shock-therapy-beijing> accessed January 2019.

89 ‘Statement of the Ministry of Foreign Affairs of the People’s Republic of China on 
the Award of 12 July 2016 of the Arbitral Tribunal in the South China Sea Arbitra-
tion Established at the Request of the Republic of the Philippines’ (12 July 2016) 
<www.fmprc.gov.cn/nanhai/eng/snhwtlcwj_1/t1379492.htm> accessed January 
2019; ‘“Nothing more than a piece of paper”: former Chinese envoy dismisses up-
coming ruling on South China Sea claims’ South China Morning Post (Hong Kong, 
6 July 2016) <www.scmp.com/news/china/diplomacy-defence/article/1986029/
nothing-more-piece-paper-former-chinese-envoy-dismisses> accessed January 
2019.
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cised.90 Western observers expressed particular concern about the ‘criti-
cal study’ completed by the Chinese Society of International Law in 2017, 
which dissected the Awards in excruciating detail.91 Its re-publication in 
full by the Chinese Journal of International Law triggered a new round of 
controversy.92

4.5.2 China’s Posture in the South China Sea as Discursive Power
For the purposes of the present discussion, three striking features of the 
mobilisation of resources by the Chinese government to argue against 
the validity and the content of the awards rendered by the arbitral tri-
bunal in the South China Sea case can be noted. First, the proceedings in 
the award led both the Chinese government as well as the wider Chinese 
community of international lawyers to turn their attention to the law of 
the sea in unprecedented detail. Before the arbitration, China had spe-
cialists in the law of the sea, but most international lawyers concentrated 
their efforts on the study of international economic law. The case thus 
contributed to the realisation in China that more detailed engagement 
with the rules of international law cannot be postponed indefinitely. 
Chinese interest in the law of the sea has clearly skyrocketed.93 Unfortu-
nately, the uniformity of the response by Chinese international lawyers 
does raise the question to what extent it is realised that a uniformity of 
legal views may be detrimental to its interests.94

Secondly, just like the development of Chinese human rights dis-
course, the mobilisation of discursive power against the South China Sea 
arbitration has been primarily defensive. Arguments relating to the law 

90 Roberts, supra note 23, 240-255. See MA Xinmin, ‘Merits Award Relating to Historic 
Rights in the South China Sea: An Appraisal’ (2018) 8 Asian JIL 12.

91 Chinese Society of International Law, ‘The South China Sea Arbitration Awards: A 
Critical Study’ (2018) 17 Chinese JIL 207.

92 See Douglas Guilfoyle, ‘A new twist in the South China Sea Arbitration: The Chi-
nese Society of International Law’s Critical Study’ (EJIL:Talk!, 25 May 2018) <www.
ejiltalk.org/a-new-twist-in-the-south-china-sea-arbitration-the-chinese-society-
of-international-laws-critical-study> accessed 4 January 2019 and Douglas Guil-
foyle, ‘Taking the party line on the South China Sea Arbitration’ (EJIL:Talk!, 28 May 
2018) <www.ejiltalk.org/taking-the-party-line-on-the-south-china-sea-arbitration> 
acces sed 4 January 2019; Sienho YEE, ‘Editorial Comment: Attention to the Chinese 
Society’s Critical Study and Our Standing Invitation to Respond’ (2018) 17 Chinese 
JIL 757.

93 Roberts, supra note 69. This is also visible in the increase of Chinese PhD students 
studying the law of the sea and in the papers under discussion at the Annual Con-
ference of the Chinese Society of International Law.

94 Roberts, supra note 23, 254.
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of the sea are aimed at dismantling findings by the tribunal which are 
detrimental to Chinese interests, rather than based on reasoning derived 
from the identification of general rules. Although this may be arguable 
from the Chinese perspective based on the ‘historic rights’ which China 
claims to have in the South China Sea, it does not make the arguments it 
presents more appealing to other states or more persuasive to long time 
scholars and practitioners on the law of the sea.95 On the contrary, it rais-
es suspicions that China seeks to carve out exceptionalist treatment for 
itself, an impression which is strengthened by its refusal to participate 
in the proceedings, comparable to other great powers like Russia in the 
Arctic Sunrise arbitration and the United States in the Nicaragua case be-
fore the ICJ.96 Thirdly and related to this, the emotional intensity in the 
Chinese response to the rulings of the arbitral tribunal do not match a 
state which cannot be seen, globally, as a victim in light of its economic 
and military force.

4.6 China’s Future Exercise of Discursive Power: What to Expect
The discussion in this section has shown how China’s current ambition 
to be a normative power emerges from an essentially reactive posture, in 
which from the 1970s onwards it positioned itself as a newcomer. Major 
episodes of its engagement with the international legal system, engaging 
with human rights law after 1989, joining the WTO and responding to the 
unwanted South China Sea arbitration case, triggered a deeper engage-
ment with those respective fields of law. Even though China developed 
its own human rights discourse and has started promoting this in the 
UN’s human rights institutions, this discourse still shows its defensive 
origins. In the WTO, China was initially reluctant to participate in the 
DSB and tried to avoid litigation, even though after 2006 it let go of this 
reluctance.97 Its interest in the law of the sea was largely triggered by the 
South China Sea arbitration.

Other areas of interest, so far, have been dictated by China’s evolving 
views of its own interests. In cybersecurity, its concept of internet sover-
eignty is struggling to find traction. Another field of law in which China is 
taking increasing interest is that of cultural heritage, which is connected 

95 E.g. Guilfoyle, supra note 92.
96 The Arctic Sunrise Arbitration (The Kingdom of the Netherlands v the Russian Feder-

artion) PCA case 2014-02 < https://pca-cpa.org/en/cases/21> accessed January 2019. 
Nicaragua case, supra note 28.

97 Julia Ya Qin, ‘China, India and WTO law’ in Muthucumaraswamy Sornarajah and 
Jiangyu Wang, China, India and the International Economic Order (CUP 2010).
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with its hopes to retrieve Chinese cultural heritage which has been re-
moved from China in the last centuries. The notion of ‘common heritage 
of mankind’ seems like a good fit for Xi Jinping’s ‘shared common future 
of humankind’.

Like these notions, other notions which China is broadly supportive 
of have an indeterminate scope: international rule of law, sustainable 
development and global governance can be interpreted narrowly and 
widely and lend themselves easily to support by many states, which will 
not necessarily agree on the content of these notions. They share this in-
determinacy with key notions in CCP ideology. But beyond the language 
of policy, actual international legal rules and regimes do have content 
and detailed substance. It is unclear to which extent China has learned 
to engage with these more detailed rules beyond WTO litigation, given its 
reluctance to enter into international dispute settlement.

The main question which remains as yet unanswered is what the Chi-
nese model of development really consists of, especially at the normative 
level. In previous sections, it was shown how Party ideology has returned 
to the forefront of PRC decision-making, that the Party has identified law, 
both domestically and internationally, as a vessel through which to ex-
ercise power, and that it wishes to place China’s exercise of discursive 
power at its service. In the absence of a clearer or more detailed vision, 
elaborating on the general notions currently contained in Xi Jinping 
Thought, it is difficult to tell how this exercise of discursive power will 
play out beyond protection of China’s ‘core interests’.

4.7 Peremptory Norms and Community Interests
A specific feature of a liberal international order would be the accept-
ance of the existence of a notion of community interests. It was noted 
above that China has accepted and employed the concepts of ius cogens 
as well as of the common heritage of mankind.98 However, China has 
resisted the automatic possibility for states to invoke the responsibility of 
another state for a breach of peremptory norms if the state is not directly 
injured. Instead, it has proposed establishing “a collective authorization 
mechanism under which relevant States other than the injured State may 
invoke State responsibility and take legitimate measures.”99This mecha-
nism should obtain authorization from the UN or another body which 

98 Kim, supra note 52, 432.
99 MA Xinmin, ‘Statement on Responsibility of States for Internationally Wrongful 

Acts (2007)’ (2008) 7 Chinese JIL 563, 564.
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could represent the international community. The PRC has also contin-
ued to emphasize that there are still significant differences of opinion re-
garding the scope of peremptory norms and who possesses the authority 
to determine this in the context of the validity of treaty reservations.100 
It therefore seems that even though China has recognized the notion of 
peremptory norms, for the time being it is trying to restrict its use.

The most likely substantive candidates for peremptory norms are 
those concerning the prohibition of atrocity crimes: genocide, crimes 
against humanity and war crimes. China’s emphasis on sovereignty and 
non-intervention would suggest that it is reluctant to engage with no-
tions such as humanitarian intervention and the ‘responsibility to pro-
tect’, which potentially favour action by the international community 
which overrides the consent of the state where these crimes are taking 
place. China’s Security Council practice as well as its normative positions 
reveal a more nuanced approach, in line with the position it takes on 
peremptory norms at a more conceptual level. It has generally expressed 
support for the underlying principles of the responsibility to protect, but 
interpreted these in a more restrictive way than states which favour in-
ternational interventions, and strongly resisted any interventions with-
out the approval of the UN Security Council, of which it is a permanent 
member.101 Within the Council, it has been reluctant to agree to any in-
terventions with the exception of the 2011 intervention in Libya, which 
it allowed to proceed by abstaining from from voting.102 It soon came to 
regret this vote as in its view, NATO far exceeded the mandate given to it 
by the Council.103 Since then, China has consistently vetoed resolutions 
which may enable intervention in Syria.

4.8 Is China Challenging the Normative Consensus of International 
Law?

China’s approach to international law, rooted in sovereignty, seems to be 
a few steps away from the way it is approached in the west and particular-

100 ZHU Lijiang, ‘Chinese Practice in Public International Law: 2009’ (2010) 9 Chinese 
JIL 607, §4.

101 For detailed discussion, see Mauro Barelli, ‘Preventing and Responding to Atrocity 
Crimes: China, Sovereignty and the Responsibility to Protect’ (2018) 23 J of Conflict 
& Security L, 173. See also Muller, supra note 7, 51-55.

102 UNSC Res 1973 (27 March 2011) UN Doc S/RES/1973.
103 UNSC Verbatim Record (17 March 2011) UN Doc S/PV.6498, 10. See also Andrew 

Garwood-Gowers, ‘China and the ‘‘Responsibility to Protect’’: The Implications of 
the Libyan Intervention’ (2012) 2 Asian JIL 375.
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ly in Europe. To western international lawyers, international regulations 
which can have significant effects in the domestic legal orders or which 
tell states what to do, are more common. The current wave of ‘illiberal 
democracies’ and the motivations of some proponents of Brexit, which 
share a distaste for the transfer of sovereign powers to international insti-
tutions, demonstrate that this is not to be taken for granted and that the 
normative consensus underlying the international legal order may not 
contain as many elements of liberalism as has been assumed.

With this in mind, it cannot be said that China is challenging the 
framework of international law. Even if it had a more revolutionary at-
titude until the 1970s, since then it has accepted what it considers a ‘for-
eign’ framework, as it suits China’s ‘core interests’ and can be used to pro-
mote its wider interests. However, China has acted consistently as a brake 
on the development of a more liberal normative consensus, as evidenced 
in its human rights diplomacy and its reluctance to accept a wider ju-
risdiction for international dispute settlement mechanisms. Its wish to 
enhance its discursive power is the logical next step following its more 
prominent role on the world stage, but it has only just begun to develop 
the discourse that it wants to promote.

China has adapted to the liberal tendency to create institutions in in-
ternational law and is increasing its capacity to shape those institutions 
in accordance with its preferences. This may in turn reshape those insti-
tutions and dilute any ‘liberal’ content present in them. Currently, it looks 
more likely that China will make institutions less liberal than that those 
institutions will make China more liberal.

5 Concluding Remarks

International law is the product of a discursive practice, defined by an 
open community consisting of specialists as well as everyone else. To 
many of these practitioners, particularly in the West, in the 1990s the 
international order and with it the international legal order seemed to 
converge towards liberal democracy as a model for all states. Even then, 
this was premature, although liberalism was certainly the dominant 
discourse in international relations. Some critiques of the international 
order did not challenge liberal assumptions as much as the failure of lib-
eralism to live up to its own ideals and values, partially because there 
are different forms of liberalism with a different emphasis, and partially 
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because dominant approaches displayed insufficient awareness of the 
pluralism in international society.

In the first two decades of the twenty-first century, it has become 
clear that there are increasing challenges to various liberal elements in 
the international order. Illiberal states are gaining influence, including in 
the European Union and illiberal politicians have gained ground within 
liberal democratic states. In this international context, the power of dis-
course has become increasingly important. China is emerging as the first 
major power which, during the Cold War was closer to the side which 
allegedly ‘lost’. It also shares a common experience with the developing 
world, although its narrative of victimization still needs to be supple-
mented with a rediscovery of its own imperial past, beyond the restora-
tion of its ‘rightful place’.

Be that as it may, China is the state best placed to challenge liberal 
discourses in the international legal order and offer an alternative model. 
However, the discussion in this contribution demonstrates that it has not 
yet arrived at a coherent model to present. Its ambition to increase its 
‘discourse power’ still seems to be the product of a defensive attitude in 
which its actions and normative contributions are framed as a critique of 
established norms, which are perceived to be Western. No clear alterna-
tive model is emerging. Under Xi Jinping, CCP ideology has been returned 
to the centre of the efforts to construct one. The – admittedly preliminary 
– analysis offered in this contribution suggests that the CCP’s discourse 
remains broad, open-ended and indeterminate. In international law, this 
is reflected in China’s insecurity in dealing with specificity beyond WTO 
litigation, and its scramble to further build its capacity in other fields of 
interest such as the law of the sea. It is better equipped to deal with broad 
notions such as ‘global governance’, which it has now embraced, ‘rule of 
law’, and ‘sustainable development’. The lack of consensus on the exact 
content of these notions creates the space for China to exercise its dis-
course power.

As the future of the international legal order as well as the further evo-
lution of CCP ideology remain fraught with uncertainty, one thing is clear. 
International law continues to offer an irreplaceable way for states to as-
sert their legitimacy and that of their actions. This is why China is pursu-
ing ‘discourse power’. Its exercise of this power feeds into the discursive 
exercise which is the fabric of international law. When Xi Jinping moved 
to change the Chinese Constitution to abolish term limits, some observ-
ers remarked that he had no reason to do this as he could have contin-
ued to wield power behind the scenes after his formal terms ended. The 
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CCP’s embrace of the rule of law, domestically and internationally, shows 
however that the current Chinese leadership has a keen awareness of the 
power of the legitimacy conferred by the law. Its continued exercise of 
discursive power will show whether some of the law’s liberal elements 
are indispensable ingredients of this legitimacy.
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