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Summary of the thesis  

The concept of necessity has evolved since the 1st millennium BC. In the sphere of international 

law, the concept started to develop take shape in the 17th century and has since taken shape 

through philosophical discourses, bilateral and multilateral legal instruments, state practices and 

the decisions of international tribunals. With the proliferation of bilateral and international 

treaties in the 20th century, the concept of necessity – presented either as substantive obligation 

or affirmative defence, as an excuse or a justification – started to have different meanings in 

different fields of international law. The difference in the concepts of necessity in different fields 

of international law is not a separate development but in tandem with the fragmentation of 

international law which is the natural result of the expansion of the universe of international law. 

The International Law Commission has recommended that efforts be exerted to look for 

possibilities for coherence in international law with due regard given to the inherent differences 

in the substance and scope of the different fields of international law. This dissertation aims at 

examining the possibility for coherence in the concept of necessity in different fields of 

international law by centring on the concept of necessity in the law of the World Trade 

Organization (“WTO law”). 

In the area of WTO law, the ‘weighing and balancing’ test, first introduced in the Korea – Various 

Measures on Beef (2001), has been consistently used to interpret the concept of necessity. It has 

been applied not only in the General and Security Exceptions of the General Agreement on Tariffs 

and Trade (“GATT”) of 1994 and the General Agreement on Trade in Services but also in other 

WTO agreements where the concept of necessity is similarly contained. An argument has also 

been made to apply this test to interpret the concepts of necessity in provisions of other WTO 

agreements which have not yet been disputed yet. The ‘weighing and balancing’ test may thus be 

identified as the interpretation of the concept of necessity in WTO law. 

There is also a well-developed and now text-based customary international law (“CIL”) concept of 

necessity particularly Article 25 of the Articles on Responsibility of States for Internationally 

Wrongful Acts. The concept of necessity has also been evolving in other fields of in public 

international law (“PIL”) such as international investment law (particularly through the decisions 

of the International Centre for Settlement of Investment Disputes), international environmental 

law, international human rights and humanitarian laws as well as the international law on the use 

of force. Of the various definitions developed, or proposed, for the concept of necessity in 

different areas of international law, the concepts of necessity in WTO law and CIL stand out as 

the two most debated and practiced concepts that have also influenced the concepts of necessity 

in other fields of PIL.  

Scholarly work on the concept of necessity in WTO law has mainly focused on analyzing the 

concept as developed by GATT and WTO dispute settlement organs. International law scholars 

have not discussed in detail the relationship between the WTO law concept of necessity and the 

concepts of necessity in other fields of PIL. This dissertation examined mainly the relationship, 

and the potential for interinfluence, between the concepts of necessity in WTO law and the CIL 

with the latter concept taken as representative of the concepts of necessity in most other fields of 

PIL.  



The examination in this dissertation of the possibility for interinfluence between the concepts of 

necessity in WTO law and CIL becomes relevant in light of the ongoing debates on the 

fragmentation and coherence of international law. 

The possibility for interinfluence can strengthen the respective substances of the concepts of 

necessity and, hence, contribute to coherence in international law. This possibility of 

interinfluence between the concepts of necessity in WTO law and other fields of PIL shows, as the 

Appellate Body declared in the US – Gasoline (1996) dispute, that “the [WTO Agreement] is not to 

be read in clinical isolation from public international law.” 

 


