
 

 

 

Recht en humanisering van de arbeid

Citation for published version (APA):

Geers, A. J. C. M. (1988). Recht en humanisering van de arbeid. [Doctoral Thesis, Maastricht University].
Kluwer. https://doi.org/10.26481/dis.19881020ag

Document status and date:
Published: 01/01/1988

DOI:
10.26481/dis.19881020ag

Document Version:
Publisher's PDF, also known as Version of record

Please check the document version of this publication:

• A submitted manuscript is the version of the article upon submission and before peer-review. There can
be important differences between the submitted version and the official published version of record.
People interested in the research are advised to contact the author for the final version of the publication,
or visit the DOI to the publisher's website.
• The final author version and the galley proof are versions of the publication after peer review.
• The final published version features the final layout of the paper including the volume, issue and page
numbers.
Link to publication

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright
owners and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these
rights.

• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal.

If the publication is distributed under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license above,
please follow below link for the End User Agreement:
www.umlib.nl/taverne-license

Take down policy
If you believe that this document breaches copyright please contact us at:

repository@maastrichtuniversity.nl

providing details and we will investigate your claim.

Download date: 22 May. 2023

https://doi.org/10.26481/dis.19881020ag
https://doi.org/10.26481/dis.19881020ag
https://cris.maastrichtuniversity.nl/en/publications/bd937cca-d84d-44c2-8bab-46af0762a7a5


Summary 
Law and Humanization of Labour 

This is a book about humanization of labour and the law. More specifically the 
book will deal with the (legal) position of the employee. Although humaniza- 
tion of labour has for a long time been seen as a purpose of labour law, new 
interest for this concept was established by the approval, in 1980, of the 'Ar- 
beidsomstandighedenwet' (Labour Circumstances Act, to be coinpared wilth 
the Health and Safety at Work Act), hereafter referred to as Arbo-Act. le is in 
this Act that humanization of labour is explicitly put forward as a purpose to be 
achiclred through the Act. This purpose, however, should be realized within a 
certain context, namely that of the company, of dissimilar interests and of 
tradiltional power relationships. This means, for instance, that employees un- 
der  the Arbo-Act are no longer seen as objects of care, but as independent 
subjects of rights and duties. But this also implies that this indepe~~dence  is 
only a relative one; not only because the employer still has a primary position 
in the developing of a policy on labour circumstances, but also because many 
of the tights and powers created on behalf of the employees have been granted 
to collectives representing the employees. Therefore these rights and powers 
will have to be exercised and maintained through the existing collective struc- 
ture of consultation and decision-making within the company. Essential in this 
respect is the role of the 'ondernemingsraad' (works council). It can be argued 
that dealing with problems collectively has great advantages lCar the em- 
ployees, for instance with respect to the pursuit of power and influence. R u t  
doesn" this also imply that for the individual employee a new dependence has 
been created, namely the dependence upon the collective which represenls 
him o r  her. The  foregoing presents a source of tension, within which the prob- 
lem which is central to  this thesis is stated; partly this willl be done in the form of 
a hypothesis. Central to this thesis is a research into the legal develc~pments 
with respect to humanization of labour of the employee, as well as into the 
legal and practical meaning which these developments have: for the employee. 
The  relevant law in this respect cannot only be found in the Arbo-Act, but will 
also have to  be derived from other important sources of law. T o  ask what t h e  
meaning of this field of law is, is to ask to what extent it does justice: to the 
values - stated as its intrinsic and social-ethical purpose - which form the 
substance of the humanization of labour on behalf of the employees. Follow- 
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ing this line: of thought it is. important not only to put forward claim3, but also, 
and more particularliy, to establish an effective implementation of legal provi- 
sions which neutralize the factors which constitute an impediment to the 
achievement of the purpose mentioned above. 
Fuflhermore in Chapter I a definition will be given of same notions which 
frequently recur in this baok, followed by a description of the structure of the 
book. 
In Chapter IP a description will be given of the historical devellopments of the 
law of labour curcumstances from the nineteenth century onwards, and mare 
particularly of the effects of industrialization and economic growth in this re- 
spcn. The passive role of the government, urged by the appalling circum- 
stances in which many employees lived and worked, and by the activities of 
various pressure gmups and individuals pursuing various goals, changed into 
an active: one; active in the sense that the government started interfering with 
the relationship between employer and employee, a relationship which until 
then had been unregulated. 
Thc year of the approval of the Labour Act (1919), which has been valid until 
today, in more than one way represents the end of an era: principal issues have 
been settled, such as the need for legislative intervention by the government, 
and the acknowledgement of the need for control of the application of the law. 
Public law guarantees for employees are no longer restricted to women and 
children. The framework for a new era is outlined. The period between 1919 
and about 6975 is characterized by a gradual extension of legislatian o n  the 
protection o.f labour; great changes in the general policy on the subject do, 
however, not rake place in this period. Changes in policy do, however, occur 
from 1975 onwards. This process will be illustrated and analysed by reference 
to the Explanatory Papers to the Budgetary Laws of Ministry of Social Affairs 
and Employment for the years I973 to 1983. In the first half of the seventies the 
need for a greater participation and development of employees is emphasized. 
This results in some important legislation: the W e t  op de ondernerningsraden 
1979"the Works Council Act, hereafter referred to as OR-Act) and the Arbo- 
Act 1980, From now on most emphasis is laid upon tile need for a more re- 
strained position of the government. The pretence of an active, caring govern- 
ment, is beached upon the reality of the eighties, during which humanization is 
no longer seen as a purpose in itself, but more and more as an instrument to 
achieve other, mainly economic, goals. This tendency is heavily supported by 
the etnployers. The deliberate minimization of rulemaking and the stepwise 
inrplementation of the Arbo-Act represent some good examples of this chang- 
ing  attitude^ 
To give a good picture of the position of the employee with regard to the 
hu~nanization of labour, Chapter 111 describes the field of countervailing legal 
forces in which this position is settled. This is done by a description of the rolc 
which other itnportant actors play in this field. Attention will be given to the 
role of the employer, the works cou~~ci l  and the specialists in the company. 
Furthermore the role of the unions of employers and of employees and the 
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Labour Zruspection, which operate outside the company, will be discussed. 
From the Arbo-Act it appears that the employer mainly has general or mare 
specific duties, but that his most important fight, the power to make internal 
regulations, is self-evident. It is the encroachments upon ahis power which 
have to be formulated explicitly. 
Then the role d the employes in the OR-Act is examined. The legal obligation 
to establish a works council and to consullt with it about labour circumstances is 
discussed. In spite of the considerable differences between companies, it ap- 
pears from various studies that the contacts between the employes and the 
works council about labour circumstances are not only to be described as nega- 
tive. 
The position of the employer is also regulated in private law. The most impor- 
tant statutory provision In this respect is article 1 6 3 8 ~  of the Civil Code, which 
obliges the employer to provide good labour conditions. If he refrains from 
doing so and if this causes the employee to have an accident, then, im principle, 
the employer will be Iiable for damages. Considerable attention is given to the 
legal questions and answers which are connected with this article. Some re- 
marks about the application of article 1638x in the present time and about 
expectations for the future in this respect conclude this paragraph. Research 
shows that more and more employees appeal to article 1638x; over the last ten 
years the number of employees who apply for legal aid has doubled. However, 
this has not lead to an increase of the number of 1638x-cases before the %an- 
tonrechteryto be compared with the county court judge). It is to be expected, 
however, that in the future more emplloyees will appeal to the judge. Relevant 
in this respect are both the growing assertiveness of employees and recent 
caselaw advantageous to employees, which last can be explained by the iacor- 
poration of the public law rule of the Arbo-Act (rules with an administrative 
law character) in civil procedure, and by new legislation, in particular article 
7.10.4.2 of the New Civil Code. The role of the works council, on  the basis of 
powers and institutions granted in the OR-Act and the Arba-Act, is discussed. 
In connection with this the unintended coincidence of some provisions of these 
Acts is discussed, as well as the most desirable legal solution to this problem. A 
separate paragraph is devoted to the legal and practical meaning of Labour 
consultation as regulated -in terms which are too discretionary - in  the OR- 
Act as well as in thc Arbo-Act. Finally from various studies the conclusion is 
drawn that the works council makes (too) little usc ofthe Arbo-Act. The mann 
legal result to which the interest in the Arbo-Act has lead seems to have been 
an increase in the use of the institutions of the OR-Act. The position of the 
specialists in the company is illustrated, mainly by discussing the company 
health service and the position of the company physician. The conclusion is 
drawn that the company physician has acquired a firmly established indepen- 
dent position, but also that he is still too occupied with individual contacts - 
whilst he doesn't always enjoy the trust of the employee in these conllacas - 
instead of with his general preventative task. Furthermore, attention will be 
given in this paragraph ltcv the Safety Service, the Specialists on Safety, the 
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Arbo-service and the Arboi-institute. 
The Labo~ur Inspection Service is concerned with the enforcement of legisla- 
tion on labour conditions. Its tasks, powers, policy and ways of working are 
discussed extensively, followed by discussion of the criticism whlch it has at- 
tracted, partlculasly from the unions. Furthemore,  attention is given to the 
way in which the ldabour Inspection Service has reacted to this criticism. A1- 
though it seems that criticism is now abating, research shows rhat, in spite of 
the obligations which arise from the Arbo-Act in this respect, the majority of 
companies appear to have noticed little change in line ways of proceeding of the 
service. 
In various ways, unions of employers and employees are involved in the hu- 
manization of labour. At a national level they participate in advisory bodies- 
particularly in the Arbo Council - and in the concluding of collective agree- 
ments. A separate role within the company is attributed to  the employees' 
union which, in the abselvce of the works council, can replace the latter in the 
exercise sf a number of powers. 
A discussion about the results of research into the quantity and quality of 
collective agreement provisions concerning labour circumstances conclude 
this paragraph. The concllusion is drawn that in the past ten years there has 
been an increase of such provisions. probably under the influence of the Arbo- 
Act. The two main substantive differences between the new provisions and 
their predecessor are: the greater attention which is given to questions of wel- 
fare in labour, and the increase in the number of provisions concerned with 
consultation and information. J t  should be noted, however, rhat these new 
provisions have mainly been derived from the Arbo-Act; new substantial 
changes are scarce. 
Chapter IV deals entirely with the employee. His or her legall position is re- 
searched according to the possibilities for the employee to realize the hurnan- 
ization of his or her labour in the way that this has been expressed by the 
numerous regulations, i.e. the rights, powers and possibilities for Eegal aclions 
in the field. The conclusion is drawn that the Arbo-Act contains hardly any 
provisions exercisable by the individual employee. In sofar as he or  she has any 
rights, these rights nearly always have to be derived from the obligations of 
others, i n  particular the obligations of  the employer. The most distinct right of 
the employee is the right to interrupt work under specific conditions, Ample 
attention is given to the legal isnplications of this right. 111 spite of the criticism 
that can be expressed against this provision, it is argued that the provision 
represents a genuine means of protest and that as a logical conclusion of the 
Arbo-Act it deserves appreciation. 
In the paragraph concerned with the position of the individual employee under 
the Arbo-Act, attention is given to: the right to information and education; the 
righl to complain to  the Labour Inspection Service; the possibilities to influ- 
ence the employew>olicy about labour circumstaruces; and the relationship 
with the specialists in the company. In respect of all the provisions of the Arbo- 
Act which are discussed, it is concluded that the provisiolns are written on 
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behalf of the employee, but that it is equally true that the employee can hardly 
claim any directly enforcable Idghlts. This is followed by a discussion of the 
position of (the majority of) interested employees. According to the Arbo- 
Act, the interested employees have specific powers of there is no works council 
or  Arbo-wmmittee, which is comparable with the works council. It is consid- 
ered important that, in the absence of institutionalized forms of participation, 
(a majority of) interested employees have specific powers. Another concllusicmin 
which is drawn in this respect, however, is that, In a number of ways, their 
position is inferior to that or the Arbc3-committee. 
The paragraph dealing with the position of the ernployee under the Arbo-Act 
ends with a discussion of the employee's obiigations. The present Arbo-Act 
imposes more obligations upon the employee than did its predecessor. It is 
debated whether this increase is justified, considering the dependence of the 
employee upon the activities, particularly, of the employer. 
The position of the employee is also regulated by the rights and ol~ligatians 
which flow from the contract of employment. This contract, however, is gov- 
erned by the Civil Code and by the relevant collective labour agreement provi- 
sions. With respect to the regulations in Xhe Civil Code ample attention is given 
to article 116382, the 'good-employer-article'. I t  is argued that this article is 
particularly suitable to improve the position of the employee in the field of 
conditions of employment. This is because the employee can take direct legal 
action if article 16382 is violated; in such cases the Arbo-Act could be applied 
as 'lex specialls'. There are some indications in case law in this direction. Apart 
from the Civil Code the collective agreement is, in many cases, decisive for the 
contents of the employment contract. The earlier mentioned study into the 
quantity and quality of collective agreement provisions shows that such rights 
and duties of the employee which are concrete and which can apply to him as 
an individual, are, generally spoken, self-evident and hardly spectacular. 
To complete the picture. the position of the employee, as it appears in the OR- 
Act, is studied. The conclusion is drawn that, when it comes to the legal enfor- 
cement of participation in establishment of the policy on labour circurnslances 
by the works council, individual employees are almost powerless. The same is 
t rue for the legally enforceable control of the policy of the works council. But, 
in respect of the structure and the purpose of the OR-Act, this is understand- 
able. 
The end of Chapter 1V is about the employee's right of complaint within the 
company. It is argued that a statutory right of complaint is an important factor 
in. the endeavour to improve the position, of the employee with respect to the 
humanization of labour. The advice of the Sociaal Econornische Walird"(Social 
Economic Council) on this point is extensively discussed and found to be insuf- 
ficient. The striking inertia of consecutive governments in the drafting of legis- 
lation on this subject glaringly contrasts with its importance. 
Some concluding considerations form the substance of Chapter V. First, the 
development in policy and legislat-lon and the role of the persons involved in 
the humanization of labour are described. Then attention is focussed upon the 



position of the employee. The importance of the actual power-relationships in 
the oompany are rndicated, as well as the dependent position of thc employee 
withan the company. It remains difficult to  provide legal compemsatioin for this 
factual inequality. Two external institutions could play an imporlanl role in 
this respect: the L a h u r  Inspection. Service and the courts. It appears that the 
Labour Inspection Service is not an ally that can be taken for granted. %is is 
due to the existing law as well as to the way it is actually applied by the Service. 
'The courts present a bctter opportunity. In the end the conclusion is drawn 
that rhc great importance of the Arbo-Act for the employee is that the courts 
muld - and already appear to be doing so - apply provisions from this Act in 
order to grant a claim for humane labour circumstances; the same humane 
circumstances as the Arbo-Act purports to grant to the employee without, 
however, supplying the legal means to bring this claim individually and ande- 
pendently. 
Thc chapter explains the factual backgrounds, legal implications and legal pro- 
ceedings of a recent case which illustrates the relatively powerless position of 
the employee who strives for improvement of his conditions of employment. 
Humanization and the law is the subject of the paragraph mainly concerned 
with the effectivity of the Arbo-Act. Criteria derived from a number of theo- 
ries of sociology and the law are used to assess this effectivity. These criteria 
are: the contents and structure of the Act; the relationship between subsitan- 
live and procedural rules; the provisions for implementation and maintenance 
of the Act; the economic and socio-cultural climate; and the attitude of the 
employee in pursuing ]regal actions. 
The conclusion is drawn that the question whether an improvement of the 
employee's position with regard to the humanization of labour can be accom- 
plished through the Arbo-Act, has, in principle, to  be answered affirmatively. 
At the same time, however, it should be noted that this Act is more suitable far 
the fixing of minimum demands in the field of health and safety and for the 
establisl~rnent of organizational conditions - such as collective consultation - 
than for the giving of guarantees for individual claims to humane labour cir- 
cumstances. This is emphasized by socao-economic developments: generally 
speaking few opportunities remain for the employee to be actively engaged in 
a true realization of the right to humanization of labour. This is another reason 
why the legal position of the employee with respect to labour cjlrcumstances 
must not only be judged in the light of legislation on labour circumstances of a 
public law character, and the Arbo-Act in particular; mistakenly the applica- 
lion of private law is largely ignored in this field. Most of all, it is the courts 
which are capable of creating and developing new principles of law. The  legis- 
lator does not necessarily have to  be excluded; the rules Oaid down in the Arbo- 
Act could be an important guideline for the courts. From this p i n t  of view the 
function of the Arbo-Act is not limited to its guarantees for a minimum of 
health and safety; it performs another function which perhaps can be charac- 
terized as symbolic: it incorporates certain important social views about the 
meaning of labour and labour circumstances into the existing law. Due to the 
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Eact that these social views have acquired legal status the courts are more Likely 
to use them as a basis for their judgements. This function is too important to be 
taken over by the colllective agreement. Consensus between employer and 
employee about the fact that employment should not present a threat to the 
health and safety of the employee is to be expected. But the way in which tlnis 
consensus will be reached and the extent to which it will be reached- whereby 
the level of consensus will always be temporary - is dependent upon the 
pwm-relationships within the companies, and the state of the economy. It Is 
for this reason that legislation remains an irreplaceable ally for the more mar- 
ginal groups in society and, particularly, the employees in the companies. 




