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Staying at university to write a thesis on telecommunications law might seem
like a strange idea at a time when telecommunications lawyers are in demand in
the private sector. Nevertheless, I felt that this area of law deserved to be deult
with from a more academic perspective as well, since the numerous practicul
questions that were debated during the liberalization process in the 1990s gave
rise to a number of fundamental issues of great interest, as regards the scope and
the use of the various powers put at the disposal of the Community in the EC
Treaty. The prospect of those issues remaining unaddressed as the focus of
regulation would shift from liberalization to the management of a competitive
market also called for investigation. I have tried to remain close to practice by
relying on concrete examples to support my arguments whenever possible,
while adding some economic or comparative analysis where I thought that EC
law was lacking points of reference. , . . . . . . . : ," ,^ „, ,._. ...,-•

This doctorate thesis was written on the basis of experience gained since 1993
while in private practice (where I was involved in the /W/t« and
/Vi0e*n£x/G/ofra/0/ie" cases) and later on at the University of Maastricht.

Telecommunications are a fascinating field of study in no small part because
they are moving so fast. The accelerating rate of technological change since the
1980s is now accompanied by equally rapid commercial and economic evolu-
tion, with which the law is also striving to keep pace. Accordingly, it is fairly
difficult to keep abreast of all developments long enough to complete a larger
piece such as this. The present work is up to date until I September 1999, and I
have sought to incorporate a number of subsequent events.

The 1999 Communications Review' ended up falling within the set of subse-
quent events. This work was written with the 1999 Review in mind, with the
aim of contributing to the discussion on a number of issues which could be
expected to figure therein. As it turned out, the 1999 Review was released on 10
November 1999, as I was in the finishing stages of drafting. Instead of intro-
ducing references to the 1999 Review here and there, I thought that it would be
preferable to deal with it in a separate postscript.

By way of guidance to the reader, please note that the four chapters are
autonomous documents. Cross-references from one chapter to the other are

' Towards a new framework for Electronic Communications infrastructure and associated
- The 1999 Communications Review, COM(l999)539finaI (10 November 1999).
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indicated by mentioning the chapter number (eg Chapter One) before the
heading number (eg IV.D.l). References to heading numbers without chapter
numbers are to the same chapter. Similarly, footnotes are numbered for each
chapter separately; there are no cross-references to footnotes from another
chapter. A number of materials, essentially EC legislative instruments and
textbooks, are referred to in shorthand form throughout the text; a table of such
frequently cited materials is included right after this foreword. Moreover, the
meaning of abbreviations is usually set out in the text when they are first used; a
table of abbreviations has also been prepared for the convenience of the reader.
References to Internet addresses were accurate as of 1 September 1999. Since a
number of frequently accessed sites are redesigned regularly, I have chosen to
point the reader not to the actual address where a document appeared, but rather
to the welcome page of the site where it is found, trusting that from there it
would be possible to retrieve the document in question, even if its precise
location would have been modified in the meantime.

In closing, I wish to express my warm gratitude to all those who encouraged
me throughout the preparation of this thesis, including my two supervisors,

i^cnfessoE« .Walte.vanikouepj8nfiJlDjnn.de Witte,, who took care to kefp my
attention focussed on moving ahead rapidly and efficiently, as well as all my
colleagues at the Universiteit Maastricht, where I found a very friendly and
welcoming environment. Professor van Gerven, in particular, made it possible
for me to carry out this research by letting me join the Ius Commune Casebook
Project at the University. On the personal side, I want to thank my parents and
in-laws, and above all my wife Ruth, who trusted me with this foray into
academia and gave me her constant and unwavering support and understanding.
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INTRODUCTION
4f iTi'?ii"i

Without any doubt, the complete liberalization of the telecommunications sector
on 1 January 1998 will rank as one of the main achievements of the European
Union in the 1990s. The Commission was certainly the most dedicated propo-
nent of liberalization, and it used its powers with great skill to convince other
Community institutions to support this policy objective and further to ensure
that Member States follow suit with proper implementation of EC legislation.

Telecommunications liberalization took place against the background of
major changes to the sector, caused by a series of factors. Firstly, as the
economy is globalizing, demand for telecommunications is growing massively,
as firms and individuals increasingly need to communicate with other firms and
individuals in far-away locations. At the same time, that quantitative increase in
demand is matched by requirements for new and better services, including data
communications. Secondly, technological advances over the past thirty years
progressively enabled telecommunications suppliers to meet those customer
demands. Innovations such as fibre optics, digitalization and packet-switching
changed completely not only the technical, but also the economic environment
of telecommunications. Whereas most used to agree that telecommunications
was a natural monopoly, received wisdom now has it that they can be operated
under normal market conditions. Whether telecommunications liberalization
must be seen as a cause or a consequence of these factors can be left open for
the purposes of the present discussion.

Just as a modification in the law, such as the removal of monopoly rights,
brought about a fundamental change in the operation of the telecommunications
sector, so it would seem that the converse should also take place, namely that
the evolution of the sector in the wake of liberalization would in turn be
reflected in further changes in the law. The law must live up to the new
challenges arising from telecommunications liberalization, in particular ensuring
that the full potential for wealth and welfare creation deriving therefrom is
exhausted. The aim of the present work is to investigate if and how EC law is
changing or could change in order to adapt to the new realities of telecommuni-
cations.

In the run-up to liberalization, the notion of "EC telecommunications law" or
more broadly "EC telecommunications policy" appeared in the parlance of
interested observers.
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Normally, Community policies consist in the tasks assigned to the
Community in Articles 2 to 4 EC. In fact, there is quite a close relationship
between those tasks, the titles of Part III of the EC Treaty, dealing with
Community policies, and the internal organization of the Community institu-
tions, in particular the directorates-general (DGs) of the Commission. Yet the
Information Society DG (formerly DG XIII) — responsible for EC telecommu-
nications law and policy' — is the only DG dealing with a substantive policy
area that is not designated as such in the EC Treaty.* Already this superficial
observation indicates that there might be more to EC telecommunications law
and policy than meets the eye. Indeed the central assumption underlying this
work is that EC telecommunications law or policy must also be seen as a
distinct Community policy because it is driven by specific objectives, above and
beyond the general goals of the EC Treaty. In this respect, it would be much like
EC environmental policy, for instance, which is given a distinctive content and
significance through a set of fundamental principles defined at EC level and
anchored in the EC Treaty itself.-*

The aim of this work is to look at how those specific policy objectives of EC
teJeconuniwicaliony law have hrao iix>pJ?in£»ifd an the haids of ihe powers
granted to the Community under the EC Treaty.

From the 1987 Green Paper onwards until 1998, the liberalization of the
telecommunications sector appeared to be the prime policy objective behind EC
telecommunications law. Chapter One provides an overview of the various
regulatory models that were used in the run-up to full liberalization in 1998, and
the main concepts that underpinned those models.

Chapter Two investigates the use of Article 86 EC (ex 90) to give an impulse
to EC telecommunications law in the run-up to liberalization. The first section of
that Chapter examines the circumstances under which Article 86 EC came to be
used as a legal basis, and its relationship with other bases such as Article 95 EC
(ex 100a), with a view to show how Article 86 EC was employed to give an
impulse to EC telecommunications law, so that the liberalization objective could
be attained despite strong resistance. The second section of that Chapter is
dedicated to an analysis of whether and to what extent Article 86 EC could
continue to be used in such a fashion now that special and exclusive rights have
been removed in the telecommunications sector.

' The Information Society DG actually shares some of those responsibilities with the
Competition IXi (formerly DG IV), since the latter is generally in charge of overseeing the imple-
mentation and application of the directives based on Article 86 EC (ex 90).

' As will be seen i/i/ru. Chapter Four, HI.3., Title XV on trans-European networks (Articles 154-
156 EC (ex 129b-129d)) cannot truly be seen as the foundation of EC telecommunications policy as
it now exists.

' The basic principles of EC environmental law are set out in Article 174 EC (ex 130r), which
states at para. 2 that "Community policy on the environment shall aim at a high level of protection
taking into account the diversity of situations in the various regions of the Community. It shall be
based on the precautionary principle and on the principles that preventive action should be taken,
that environmental damage should as a priority be rectified at source and that the polluter should
pay."
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At this juncture, liberalization has been achieved, at least at the legal level,
with the opening of the whole telecommunications sector to competition.
Accordingly, the objectives and the means of EC telecommunications law and
policy might be up for reassessment. In this respect, a fairly widespread opinion
is that EC telecommunications law should essentially retain market opening as
its central aim, and thus focus on ensuring a quick and effective transition to a
competitive market in fact. Chapter Three is dedicated to a thorough and critical
examination of that opinion, according to which EC competition law for firms
would take over from Article 86 EC as the driving force behind EC telecommu-
nications law and policy. In that case, the distinctiveness of such law and policy
would recede with time, since EC competition law implements one of the
central objectives of the EC Treaty, the absence of distortions of competition in
the internal market, in a general fashion across the whole of the economy.
However, it could also be that competition law would take on a different flavour
when it is applied in the telecommunications sector. Chapter Three relies on a
discussion of EC competition law materials, as they are surveyed at the begin-
ning of that Chapter, coupled with references to US antitrust law as a point of
comparison when needed, as well as some elements of economic analysis.

Chapter Four deals with another possibility, namely that EC telecommunica-
tions law and policy would pursue other objectives besides the transition to a
competitive market, in which case reliance on EC competition law as a driver
would not be sufficient. In other words, achieving liberalization does not by any
means diminish the specificity of telecommunications, although it puts it in a
new perspective. The first section of Chapter Four explores the limits of reliance
on EC competition law. In the second section, a case is then be made for
rethinking sector-specific regulation and giving it a long-term role with a core
regulatory mandate. The last section attempts to see how that new vision of
sector-specific regulation would fit within EC law. Chapter Four is more specu-
lative than the previous chapters, and in this respect it relies less on examples
drawn from case-law or legislation, and more on case studies and basic legal
and economic analysis.
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THE SUCCESSIVE
REGULATORY MODELS

In this Chapter,' the various regulatory models put forward in EC telecommuni-
cations law since the Green Paper of 1987* are surveyed. Beyond its historical
value, such a survey is also important in order to know where certain elements
of the current regulatory framework are coming from, since the various regula-
tory models are not neatly separated, but rather overlap. Furthermore, they are
not implemented at the same time in all sectors of telecommunications policy.
Finally, they build upon one another, much like successive applications of painl
on a surface. Underneath the current image, it is often still possible to discern
the outlines of the previous ones.

The purpose of this Chapter is not to explain each of the successive regulatory
models in detail or to dissect them, but rather to set out the great lines of each
model as well as the main keywords or concepts which were used therein. At the
same time, the main Community documents where each model was set out will
be introduced, as well as the legislative instruments used to implement each of
them.

The dates given for each model are those of validity, and not those where it
was elaborated. As regards the transitional and the fully liberalized model, some
Member States with smaller or less developed networks were given additional
implementation periods which put them under a different timetable. The last
extension expires in 2 0 0 1 . ' - ? W ^ W J W ^ : , .< - - ••• •*.;.<••"-• - ^ • ^•>?x -.••«

I. THE STARTING MODEL (UNTIL 1990)

Before the 1987 Green Paper, telecommunications were conducted within the
EC much like elsewhere in the world at the time, namely with one monopoly

' A shortened version of this Chapter was published under the title •Telecommunication»" in D.
Geradin, ed., 77K /iiwaflzo/ion o/Sww Afo/iopo/i« in fne European £/mVwi and fleyonrf (Deventer:
Kluwer Law International, 1999) 15.

* Towards a dynamic European economy - Green Paper on the development of the common
market for telecommunications services and equipment, COM(87)290final (30 June 1987)
[hereinafter "1987 Green Paper"].

^ See the Decisions concerning Ireland [1997] OJ L 41/8. Portugal [1997] OJ L 133/19,
Luxembourg [1997] OJ L 234/7. Spain [1997] OJ L 243/48 and Greece |1997] OJ L 245/6.
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service and infrastructure provider (the public telecommunications operator or
PTO) in every Member State.* Furthermore, that PTO was in general wholly or
partly owned by the State, or even fully integrated within the administration of
the State, being an administrative department or agency. The only exception
among the then Member States was the UK.' Within each Member State,
telecommunications infrastructure and all kinds of telecommunications services
were provided by the local PTO (BT and Mercury in the case of the UK) exclu-
sively.

At the infrastructure level, each PTO covered its respective country. Cross-
border services within the EC were thus conducted under the traditional "corre-
spondent system", whereby services between two countries are ensured by the
PTOs from these two countries in cooperation with one another. On the
technical side, the two PTOs work together to ensure that their respective
national networks are linked * through facilities for which they are bilaterally
responsible.^ Each PTO acts as a "correspondent" for the other, taking responsi-
bility for the termination of cross-border traffic originating from the other PTO.
On the commercial side, the originating PTO collects all the charges for the call
from the originating customer ("collection rate"). In order to compensate the
terminating PTO for the costs of terminating the call, the two PTOs agree on an
"accounting rate" which is theoretically supposed to represent the cost of
carrying traffic between their two countries, usually on a per minute basis. The
"accounting rate" is split between the two PTOs, usually 50/50, to give the
"settlement rate", ie the amount which the terminating PTO should receive from
the originating PTO as a settlement for the costs of terminating traffic. On a
periodical basis, the two PTOs will offset the minutes of traffic in both direc-
tions and any remaining difference will be settled by a payment from the PTO
of the country where the excess traffic originates from.*

At that time, the only alternative to using the services provided by the PTO
was to self-provide those services, which was only possible for the largest
telecommunications customers (multinational corporations, banking and insur-
ance sector, government, etc.). Given that PTOs usually held a monopoly over
infrastructure as well, self-provision involved leasing capacity from the PTO
and putting one's own equipment (to the extent it was possible) on it in order to

•* It was generally assumed then that the telecommunications sector was an instance of natural
monopoly: see A. Ogus, /fcjgu/a/ion — £^#a/ form and £ro/iomic 77ieory (Oxford: Clarendon,
1994) at 30-3.

' See Colin D. Long. 7>/«-omm«nicalKwu Law asirf /Vacrice (London: Sweet & Maxwell, 1995)
U 26-28. para. 2-03 to 2-06.

* Sometimes transiting through one or more third countries, in which case agreements have to be
made with the PTO in these transit countries. Transit PTOs will provide to the two PTOs at the end
cither dedicated transit (setting aside dedicated capacity for the purposes of carrying transit traffic)
or switched transit (running transit traffic through the PSTN in the transit country).

* In theory, each PTO is responsible until its border.
" The correspondent system was developed within the International Telecommunications Union

(ITU), and it is set out in a series of ITU recommendations. The accounting rate system, in partic-
ular, is found in Recommendations ITU-T D.140, D.150 and D.155, available at the ITU Website at
<http://www.itu.int/iniietyitu-i>.



provide the desired telecommunications services. In practice, however, the cost
of leased lines, especially cross-border ones (which had to be purchased from
two or more PTOs), was too high in the EC when compared to the USA, which
made self-provision a very costly alternative.'

The EC regulatory model was accordingly very simple: Member States were in
charge of their respective telecommunications sector. This is not to say that no
difficult issues arose; these were usually solved within the respective monopoly
operators in each Member State, rather than through a regulatory process. Any
measure of coordination or harmonization between the Member States, be it at the
technical, commercial or regulatory level, could be enacted under Article 95 EC
(ex 100a). In fact, since Member States were in control of the whole sector, from
rule-making to service delivery to the final customer, it was not even necessary to
have recourse to a legislative enactment. "Softer" instruments such as recommen-
dations could be used, as occurred for instance with the first real measure
attempting to give some kind of Community dimension to the telecommunica-
tions sector, the Recommendation 84/549 of 12 November 1984 concerning the
implementation of harmonization in the field of telecommunications.'"

Since the Ämü/i TWrcwn/nunira/ioru ruling from the ECJ in 1982," compe-
tition law was undoubtedly applicable to the telecommunications sector, but it
was only sporadically used, mostly as regards cross-border telecommunications
within the E C *

II. THE REGULATORY MODEL OF THE
1987 GREEN PAPER (1990-1996)

That peaceful and cosy regulatory model was going to be shattered with the
1987 Green Paper, where the Commission proposed to undertake a complete
overhaul of the sector.

1. History and legislative instruments

The reasons behind the Commission proposals are set out at the beginning of the
1987 Green Paper. They remain as valid today as they were over a decade ago.

' The high cost of leased lines has been one of the main practical reasons behind the whole liberal-
ization drive in the EC. It still remains a problem: see "Commission launches first phase of sectoral
inquiry into telecommunications: leased line tariffs". Press Release IP/99/786 (22 October 1999).

'" [1984] OJ L 298/49. Incidentally, this Recommendation was adopted on the basis of Article
308 EC (ex 235). a sign that there was some uncertainty as to how telecommunications policy could
be tackled under the EC Treaty. In all fairness. Article 95 was not available as a legal basis at the
time, but the Member States could just as well have used Article 94 EC (ex 100), which follows the
same procedure as Article 308 (unanimity and consultation of the EP).

'' ECJ, Judgment of 20 March 1985, Case 41/83, //a/y v. Commusion (19841 ECR 873.
" See for instance the C£7T Zvaj«/ tin« /ferom/nfw&irforu case, Press Release IP/90/188 (6

March 1990), the cases concerning G/ofa/ Motofc Sa/W/i/e Syj/«ru, Press Release IP/95/549 (7 June
1995), /n/noT-io/-/». Article 19(3) Notice of 15 November 1995 [1995] OJ C 304/6, and of course
firiruA 7W«-ommurtJca/K>/u. Decision of 10 December 1982 [1982) OJ L 360/36 (confirmed by the
ECJ, ibid.)
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Essentially, technological developments (including convergence) and rising
demand for telecommunications contribute to give increased significance to the
telecommunications sector, both economically and socially, and Europe cannot
afford to be left behind in view of the efforts made by its trading partners to change
their regulatory framework to support the development of telecommunications.'^

In the 1987 Green Paper, the Commission proposed a series of Community
positions, which would be the core principles of EC telecommunications
policy.'* Following a consultation, the Commission put forward an action
programme for the period until 1992," to which the Council agreed by a
Resolution of 30 June 1988.'* Each of the positions put forward in the Green
Paper is briefly set out below, with a mention of the instruments which have
carried it out in practice: »t

A. Member States may leave telecommunications in/raj/ruc/ur« wufer
monopc>/)>, and must preserve network integrity in any event;

B. Amongst services, on/y puMc voice /e/ep/tony may be left under
mo/iopo/y;

C. Of for 5<rrv/V«

These three positions were translated into Community law through Directive
90/388, adopted by the Commission alone on the basis of Article 86 (3) EC (ex
90(3)).

D. Community-wide «nferoperaft/Wr)' must be achieved through harmonized

In pursuance of that objective, Directive 91/263 on the approximation of the
laws of the Member States concerning telecommunications terminal equipment,
including the mutual recognition of their conformity, was enacted on 29 April
1991 on the basis of Article 95 EC (ex 100a) to provide a framework for the
adoption of so-called "common technical regulations" concerning terminal
equipment, and a series of Commission decisions have been taken pursuant to
i t ." Action was also taken (or had already been taken) to ensure the coordinated

'•' See the 1987 Green Paper. Presentation at 1-3.
'* 1987 Green Paper at Figure 13 (between pp. 184 and 185), Figure 3 of the Summary Report

(between pp. 16 and 17).
" See the Communication of the Commission on the implementation of the Green Paper up to

1992.COM(88)48tinal (9 February 1988).
'* Council Resolution of 30 June 1988 on the development of the common market for telecom-

munications services and equipment up to 1992 (1988] OJ C 257/1.
" {1991 ] OJ L 128/1, replacing Directive 86/361 of 24 July 1986 [ 1986] OJ I. 217/21. Directive

91/263 itself was consolidated through Directive 98/13 of 12 February 1998 relating to telecommu-
nications terminal equipment and satellite earth station equipment, including the mutual recognition
of their conformity [1998] OJ L 74/1. Under Directives 91/263 and 98/13, over 30 common
technical regulations (CTRs) were adopted to harmonize the specifications of various types of
terminal equipment. That system has proven too slow and heavy, and it is now being overhauled and
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introduction of Integrated Services Digital Network (ISDN).'* pan-European
digital mobile communications (GSM)," pan-European paging (ERMES)™ and
Digital European Cordless Telecommunications (DECT).*' on the basis of
Article 95 and 308 EC (ex 100a and 235). In addition, two Decisions were taken
on a Community-wide emergency call number (112), on the basis of Article 308
EC,** and on a Community-wide international access code (00), on the basis of
Article 95 EC." More recently, in line with these developments, a Decision was
taken on the introduction of third-generation mobile communications
(UMTS)."

E. An O/wi Wefwork /YOVI'SMMI (0/VPJ framework must be put in place to
regulate the relationship between monopoly infrastructure providers and
competitive service providers (including trans-border interconnect and J
access); ''<*

Given that part of the telecommunications sector is liberalized and part left
under monopoly, a regulatory framework is needed to ensure (hat the operation
of the part under monopoly does not affect the competitive part. Thut frame-
work, called Open Network Provision (ONP) relates in particular to the set of
monopoly services and infrastructure to be offered, terms and conditions
imposed on the providers of liberalized services for access to and use of
monopoly services and infrastructure, the tarification of these monopoly
services and infrastructure, e tc ." On the basis of Article 95 EC (ex l(X)a),
Directive 90/387 was enacted on 28 June 1990. It was only a framework
Directive, and the precise content of ONP was set out in a series of imple-
menting instruments:

- Directive 92/44; ^ i»i«i«»iöO *ff

- Recommendation 92/382 of 5 June 1992 on the harmonised provision of a

replaced by a mutual recognition framework, in line with that of Directive 89/336 and other such
directives. See Directive 99/5 of 9 March 1999 on radio equipment and telecommunications terminal
equipment and the mutual recognition of their conformity [19991 OJ '- 91/10. See R. Wainwnghl,
"La reconnaissance mutuelle des equipements, specialement dans le domaine des telecommunica-
tions" [1998] RMCUE 380.

'" Recommendation 86/659 of 22 December 1986 (1986) OJ L 382/36, Resolution of 18 July
1989 |1989] OJC 196/4, Resolution of 5 June 1992 [1992] OJC 158/1.

" Recommendation 87/371 of 25 June 1987 [1987] OJ L 196/81, Directive 87/372 of 25 June
1987 [1987] OJ L 196/85. Resolution of 14 December 1990 [1990] OJ C 329/25.

» Recommendation 90/543 of 9 October 1990 [1990] OJ L 310/23. Directive 90/544 of 9
October 1990 [1990] OJ L 310/28.

'̂ Recommendation 91/288 of 3 June 1991 [1991] OJ L 144/47. Directive 91/287 of 3 June 1991
[1991 ]OJL 144/45.

" Decision 91/396 of 29 July 1991 [1991] OJ L 217/31.
" Decision 92/264 of 11 May 1992 [1992] OJ L 137/21.
" Decision 128/1999 of 14 December 1998 [1999] OJL 17/1.
" On the original ONP framework, see V. Hatzopouk», "L'«Open Network Provision» (ONP)

moyen de la deregulation" (1994) 30 RTD eur 63.
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minimum set of packet-switched data services (PSDS) in accordance with
open network provision (ONP) principles;**

- Recommendation 92/383 of 5 June 1992 on the provision of harmonised
integrated services digital network (ISDN) access arrangements and a
minimum set of ISDN offerings in accordance with open network provision
(ONP) principles;"

- Directive 95/62 of 13 December 1995 on the application of open network
provision (ONP) to voice telephony.**

F. 7ermi/ia/ n/uipnun/ must be liberalized;

On 16 May 1988, the Commission adopted, on the basis of Article 86 (3) EC (ex
90 (3)), Directive 88/301, which completely opened the terminal equipment
market to competition. Directive 91/263, mentioned above, provided a frame-
work for the mutual recognition of terminal equipment throughout the
Community.

0. /tegwtotory and operar/ona/ functions of the PTOs must be separated;

Article 6 of Directive 88/301 as well as Article 7 of Directive 90/388 were
enacted in pursuance ofthat goal.

H. Comper/'fi'on /otv must be applied to PTOs, in particular as regards cross-
subsidization;

1. Comp«rirjon /<w must be applied to new service providers as well;

The Commission sought to clarify the application of competition law to the
telecommunications sector with the 1991 Guidelines. Many significant decisions
on the application of competition law to individual cases were also taken, which
will form the basis for discussion in Chapter Three.

In a related development, the Community public procurement rules were also
extended to the telecommunications sector.**

J. The Comwion Com/wrc/a/ Po/i'cy must be applied to telecommunications,
and competition law must be applied to international telecommunications.

The Member States were represented by the Community in the Uruguay Round

* 11992] OJL 200/1. " [1992] OJL 200/10.
" (1995] OJ L 321/6. This directive was later on repealed and replaced by Directive 98/10.
** Directive 90/531 of 17 September 1990 on the procurement procedures of entities operating in

the water, energy, transport and telecommunications sectors [1990] OJ I. 297/1, replaced by
Directive 93/38 of 14 June 1993 coordinating the procurement procedures of entities operating in the
water.energy, transport and telecommunications sectors [1993] OJ L 199/84.
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and in the subsequent round of negotiations on telecommunications under the
WTO framework, within the NGBT and GBT.™ Furthermore, the Member
States increasingly co-ordinated their position within international organization!!
dealing with telecommunications, the main one being the ITU.

2. Key concepts and distinctions

The main elements of the regulatory model contained in the 1987 Green Paper
were thus implemented through the twin directives of 30 June 1990, Directives
90/387 and 90/388. That regulatory model relied on a number of key concepts,
which must be explained here, since they are essential for a proper under-
standing of that model and of subsequent changes made to it: the separation of
regulatory and operational functions as well as the distinctions between services
and infrastructure, between reserved and non-reserved services and between
access and interconnection.

a. /tegu/afory am/ 0/vrafi7

Even if Directives 88/301 and 90/388 stand for the principle that regulatory and
operational functions must be separated, they do not actually attempt to define
these concepts. Rather, they provide a list of — presumably — regulatory
functions which must be taken away from the PTO and entrusted to an indepen-
dent body:

- drawing up the technical specifications for terminal equipment;
- monitoring the application of these specifications;
- grant of type-approval to terminal equipment;
- grant of operating licenses to service providers;
- control of type-approval and mandatory specifications;
- allocation of frequencies;
- surveillance of usage conditions.

b. Services amf in/rasfrucfnre

The distinction between services and infrastructure took a central place in the
regulatory model of the 1987 Green Paper, since there was no obligation to liber-
alize infrastructure, while services must in principle be opened to competition. Of
course the most important service, public voice telephony, could remain under a
monopoly, but that was not seen as a permanent measure; in contrast, the recitals
of Directive 90/388 did not appear to question that special or exclusive rights
could be granted for the provision of telecommunications infrastructure.-"

" See M.C£J . Bronken and P. Larouche, 'Telecommunication» service« and the WTO" (1997)
31:3 Journal of World Trade 5. See also in/ra. Chapter Four, I.B.3.

3' See Recital S, where it is stated that "[t|he granting of special or exclusive rights to one or
more undertakings to operate the network derives from the discretionary power of the State", while
at Recital 18. the conclusion is less definitive: "(T)he opening-up of voice telephony to competition
could threaten the financial stability of the [PTOs]"
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For the purposes of Directives 90/387 and 90/388, telecommunications infra-
structure meant essentially the "public telecommunications network".^ That
latter expression was to be contrasted with "telecommunications services", both
of which were defined in the same terms in Directives 90/387 and 90/388:"

'public telecommunications network' means the public telecommunications
infrastructure which permits the conveyance of signals between defined
network termination points by wire, by microwave, by optical means or by
other electromagnetic means;

'telecommunications services' means services whose provision consists
wholly or partly in the transmission and routing of signals on the public
telecommunications network by means of telecommunications processes, with
the exception of radio broadcasting and television;

The distinction introduced by these definitions appears clear at first: infrastruc-
ture is the physical plant which enables the transmission of telecommunication
signals, while the action of transmitting and routing signals on that plant consti-
tutes a telecommunications service. It will be noted that the definition of
"telecommunications services" was couched in such broad terms that it was
necessary to specify that it does not extend to radio and television broadcasting.

The case of leased lines shows that the distinction is far from being so clear.
Leased lines are a typical offering made by the owner of a telecommunications
network, whereby a unit of capacity (line, channel) between two points on a
network is sold on a separate and continuous basis.** According to Directive
92/44, a leased line was thus part of the telecommunications infrastructure, so
that if the infrastructure was under monopoly, only the monopolist could offer
leased lines: „ -.,« v

•" It is regrettable that the term "network" and not "infrastructure" is used in the expression
"public telecommunications network" in the liberalization and ONP directives, especially since the
definition makes it clear that that expression concerns infrastructure. Indeed, while "infrastructure"
undeniably refers to a concrete element (wire, fibre, etc.), a "network" can also be build from leased
capacity which does not properly belong to the person offering services therewith. Such is the case
for instance for private networks used by large corporations, which are put together using capacity
leased from telecommunications operators and switching equipment owned by the corporation in
question. Within the framework of Directive 90/388, even if there are exclusive rights over the
"public telecommunications network", building "private networks" on such a basis is allowable,
since there is no question that the infrastructure underlying the private network remains in the hands
of the holder of the exclusive rights (it is merely leased by the corporation). While it is proper to
speak of a private network in this case, it would not make sense to speak of a private infrastructure.
Since "network" can be used for both the public telecommunications network and a private network,
terminological difficulties could have been avoided by using the expression "public telecommunica-
tions infrastructure" in the liberalization and ONP directives. Accordingly, in this work, the term
"infrastructure" will be used whenever a reference is made to the ownership of the actual physical
elements used for the transmission of telecommunications signals.

" Directive 90/387. Art. 2, Directive 90/388, Art. 1.
** As the name indicates, the service initially consisted in renting an actual line between two

points. Nowadays it rather involves a software reconfiguration of the network to create a clear
channel between two points, without there actually being a physical connection dedicated for that
purpose. For the user, it still appears as if a physical line was leased, hence the name has survived
until now.
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<,>:•; 'leased lines' shall mean the telecommunications facilities provided in the •' "•
« context of the establishment, development and operation of the public

telecommunications network'"' which provide for transparent transmission , ^
capacity between network termination points... •

Yet, once a line has been leased, it is possible to resell its capacity to thin!
parties, with minimal changes to the actual service offering."" This is known as
.w/np/e reja/e, and was considered as a telecommunications service under the
model of the 1987 Green Paper. Thus the same offering of cupacity could be
characterized as infrastructure if leased directly from the owner and as a service
if procured from a reseller."

c. /fcrerv«/ and non-rererv«/ jervic«

If the boundary between services and infrastructure is at best fluid, the distinc-
tion between reserved and non-reserved (i.e\ liberalized) services could be
branded abstruse. This is another key conceptual distinction in the regulatory
framework of the 1987 Green Paper, yet as the Commission itself acknowledged
in that document," ^ " * • ' ***•' " '"' = . M C . . ..-•

[a] stable "natural" boundary line between a "reserved services" sector and a

*-'' » "competitive services" sector (including in particular "value-added services")

h^i> is not possible. ...[A]ny definition (and reservation) of a service can only be

3iin temporary and must be subject to review if it is not to impede the overall

i . development of telecommunications services. ;;« ^ . - , , ; ; ?_.--. > ^ . . - .

It must be noted that, contrary to what is often assumed, it cannot be said in
general that "basic services" were reserved and "value-added services" were
non-reserved. In the 1987 Green Paper, the Commission demonstrated that this
distinction, which is modelled on the distinction between "basic" and
"enhanced" services in the USA/" was neither stable nor consistently made
throughout the Member States.

In fact, "non-reserved" or "liberalized" services were simply defined as all
services which are not reserved. Since the only reserved service in the regulatory

•" The words "provided in the context of the establishment, development and operation of the
public telecommunications network" were removed by Directive 97/51.

** This can be an attractive commercial proposition if capacity is bought "in bulk" and resold in
smaller units at prices above "bulk" price but below the "retail" price of the infrastructure owner.

•" In fact. Directive 90/388 allowed Member States to prohibit simple resale of capacity (/.«.
resale of leased lines) for data communications until 31 December 1992, in derogation of the obliga-
tion to abolish special or exclusive rights, because it was feared that it would upset the tariff scheme
whereby leased lines were expensively priced in order to try to bring data traffic onto the public
packet-switched data network: see Art. 3. first paragraph.

** At 12 of the Summary, see also 33-6,41-2.
*• That distinction was developed in order to delineate the scope of FCC jurisdiction as regards

telecommunications services which also relied on data processing (eg electronic mail): see FCC,
Second Compwer /rufuiry. Docket 20828. Final Decision, FCC 80-189. 77 FCC 2d 384, 7 April
1980 and TJiird Comparer /n<rmry, CC Docket 85-229, Report and Order, FCC 86-252, 104 FCC 2d
958.15 May 1986.
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model of the 1987 Green Paper was voice telephony, the matter boiled down to
defining that service. Directive 90/388 contained the following definition:

'voice telephony' means the co/wn«rc«ii provision/or r/ie /JM/J/IC of the direcf
and jtWrc/ung of ipeecn in rda/-/ime between public switched

{ermimi//'on po»>i/5, enabling any user to use equipment connected to
such a network termination point in order to communicate with another termi-
nation point [emphasis added]

These few lines were central to the whole regulatory model of the 1987 Green
Paper. The Commission published a Communication dealing in great part with
that definition.'**' As an interpretation guide, the Commission suggested that the
definition of public voice telephony'" be construed narrowly, since it is an
exception to the rule that telecommunications services are liberalized;"^ while
this may appear to be an obvious application of the general principle that excep-
tions are to be interpreted restrictively, in practice it was quite a bold step to
assert that the largest and most established telecommunications service by far
must be seen as the exception to the rule. In the following paragraphs, the key
elements of the definition are briefly surveyed.

voice telephony is obviously concerned with speech as opposed to
data or images, for instance. Already, on that basis alone, it can be concluded
that the whole data communications sector was not reserved, and that without
recourse to any notion of added value or enhancement. The case of mixed
services is more difficult: videoconferencing, for instance, comprises both
speech and images. To the extent these services are new and voice is only part
of a larger whole, it may be considered that they also fell outside of the defin-
ition of public voice telephony .*•*

- cortimerda/: the mere fact of pooling or sharing resources on a non-profit
basis, even if these resources are used for voice communications, did not as
such constitute the offering of public voice telephony.

- t/irecr /ransporf and sw/fc/iing in rea/ rime: this element of the definition was
rather technical. "Real time" meant that all services where voice is stored,
such as voice mail, were excluded from public voice telephony. Similarly,
calling card services or credit card telephony also fell outside of public voice
telephony, since these services more often than not do not necessarily involve
"direct transport and switching", but rather the transport of voice signals
along certain routes (which may or may not be the most direct) as part of a
larger service.**

*' Communication of 20 October 1995 on the status and implementation of Directive 90/388 on
competition in the markets for telecommunications services (1995] OJ C 275/2. See at 4-8.

•" For the purposes of this work, and in order to avoid confusion, the term "public voice
telephony" will be used to designate voice telephony within the meaning of Directive 90/388.

•" Communication of 20 October 1995. jupra. note 40. at 6.
** This appears to be the Commission's position, ibid, at 6.
«* Ibid, at 6.
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puW/c iw/7c/ted n f̂H'orü: /ermj/ujfio/i pomf.v: while this element may
seem technical, it worked so as to exclude a fair amount of voice traffic from
the definition of public voice telephony. Any voice call which «fArr did not
originate or did not terminate on the public switched network (?.#. PSTN or
ISDN) fell outside of reserved services.

- ybr f/ie-puMic: this was by far the most controversial element of the definition
of public voice telephony. In its Communication, the Commission proposed
to give "for the public" its common sense meaning of "available to ull
members of the public on the same basis".'*' No further elaboration was
made, but two examples of services which are not for the public were given,
namely corporate networks and closed user groups (CUGs). The former are**

those networks generally established by a single organization encompassing
distinct legal entities, such as a company and its subsidiaries or its branches in
other Member States incorporated under the relevant domestic company law

while the latter are

those entities, not necessarily bound by economic links, but which can be
identified as being part of a group on the basis of a lasting professional
relationship among themselves, or with another entity of the group, and whose
internal communications needs result from the common interest underlying
this relationship. In general, the link between the members of the group is a
common business activity.

The Commission considered that both corporate networks and the offer of
voice communications to CUGs are not "for the public"; therefore they fell
outside of the definition of voice telephony in Directive 90/388 and were not
reserved services.'"

The workings of the last two elements can be explained with the help of Figure 1.1
On this figure, Corpj, Corp2, Corp3 and Corp4 are four business locations of

company Corp. Home Worker is an employee of Corp and Supplier is a supplier
of Corp. Corp does business with a telecommunications service provider (SP).
The full lines indicate the network of the service provider, whereas the clouds
represent public networks (PSTN, ISDN) and the dotted lines connections made
to or from a public network termination point.

A call between Corpj and Corp2 does not fall within the definition of voice
telephony, since it is not between public network termination points; the call is
entirely carried on the SP network. Moreover, a call from Corp, to C01P3 only
terminates on the public network at one end (Location 3), and thus it also falls
outside of the definition of voice telephony. The same can be said of any call

*» Ibid, at 5. «* Ibid, at 8.
** Some Member States, including Germany, were of the opinion that only corporate network»

were "not for the public" and that CUGs still fell within the scope of the monopoly: ibid, at 16.
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Corpj
Corp«

Home Worker

Anyonej

Anyone,

Figure 1.1 The definition of public voice telephony

from Corp] or C01P2 to any of C01P3, Corp4, Supplier, Home Worker or for that
matter Anyone (these are so-called "dial-out" communications). Conversely, if
C01P3 calls Corp2, the call originates from the public network, but does not
terminate on it (C01P2 is served by the SP network): it also does not constitute
voice telephony either. The same goes for any call from Supplier, Home Worker
or Anyone to Corpi or Corp2 (these are so-called "dial-in" communications).
Accordingly, SP may provide a service whereby anyone can call a given
number, access the SP network and then be routed through to Corpj or Corp2
(suitable for inquiries or customer service).

All the communications studied so far have fallen outside of the definition of
voice telephony in Directive 90/388 because they were not between two public
network termination points. If someone at C01P3 calls someone at Corp4 through
the SP network, however, the call originates am/ terminates at a network termi-
nation point. This is where the "for the public" element, and the concepts of
corporate network and CUG, come in. Coq>3 and Corp4 are two Corp locations,
however; the call involves two Corp employees and not two members of the
general public. More precisely, it can be said that, in linking Corp3 and Corp4,
SP is providing a Corporate Network service to Corp, and that accordingly this
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is not a service "for the public".** The limitations of the Corporate Network
concept are shown in the case of Home Worker calling a colleague at Corp»
over the SP network. Here it can hardly be said that such a call is part of a
Corporate Network, since Home Worker is at home. Yet Home Worker and the
colleague at Corpj are all Corp employees, and they are no strangers to one
another. They can be seen as members of a Closed User Group (CUG) as
defined above.*' As shown by this example, the CUG concept covers a broader
range of communications than the Corporate Network concept. The outer
bounds of the CUG concept are reached in a case where Supplier would call an
employee of Corp at Corp4, for instance, using the SP network. Supplier is not
legally part of Corp, but that would not prevent Supplier from being in a CUG
with Corp; however, the links between Supplier and Corp must form "a lusting
professional relationship" with a "common interest". This would probably be
the case if Supplier was making bi-weekly deliveries to Corp of a product essen-
tial to Corp's business, which Corp and Supplier have developed jointly, for
instance; on the other hand, if Supplier sold office supplies to Corp three times a
year, it would likely not form a CUG with Corp.

Even on the most liberal interpretation of the CUG concept, calls from any of
Corp3, Corp4, Supplier or Home Worker over the SP network to Anyone (even
if motivated by Corp's business interests) would constitute public voice
telephony within the meaning of Directive 90/388, since the call originates and
terminates on the public network and there is no special relationship between
the parties to the call that would put them in a CUG (even less in a Corporate
Network). /4/o/t/oran, a call between Anyone] and Anyone2 which would pass
through the SP network would constitute public voice telephony.

If any one phrase can sum up the complex scheme created by the interplay of
all the elements of the definition of public voice telephony, as laid out in the
previous paragraphs, it is "corporate services". Indeed, most if not all of the
services used by multinational corporations and large corporate users fell
outside of the scope of public voice telephony for one reason or the other: data
communications and video-conferencing do not constitute voice communica-
tions, other services such as voice mail or calls made using corporate credit calls
or calling cards do not involve primarily direct transport and switching in real
time and finally most voice communications required by a corporation to do
business will fall outside of public voice telephony either because they do not
involve two termination points of the public network (dial-in, dial-out) or
because they are within a Corporate Network or CUG. In contrast, the small
business or residential users could not expect as much from the regulatory
model of the 1987 Green Paper: while data communications were liberalized
(but at that time, few providers catered to the needs of this customer segment),

** Alternatively, it can be said that the users at C01P3 and Con?4 are part of a closed user group
(CUG).

** This example shows why the Commission was not prepared to accept Germany's position that
"for the public" only meant that Corporate Networks were liberalized, but not services to CUG*.
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in all likelihood the voice communications made by these customers remained
within the definition of public voice telephony in Directive 90/388 and could
thus be left under the monopoly of the local TO.

d. .Access am/ />irerco«/iec//o/j

One of the finer points of the regulatory model of the 1987 Green Paper
concerned the relationships between the various actors, in particular the relation-
ship between service providers and the local TO. From a technical perspective,
there are two main types of relationships to the public telecommunications infra-
structure:

is what users receive as a rule. Access occurs at a network termination
point, and enables the user to use the public infrastructure. For residential
users, this means connecting a telephone, a fax or a modem to a wall outlet
(network termination point) and being able to obtain a connection when
dialling a number. Larger users will connect a more sophisticated piece of
equipment (a private branch exchange (PBX), for instance) and may be able
ir> .cWiw mnre functionality from the network, hut the basic principle is the
same.'" A substantial number of telecommunications services, in particular
the so-called "value-added services" can be provided on that basis. An
Internet Service Provider (ISP), for one, is connected to the public network
through a number of modems, which its subscribers can call under a given
telephone number. Technically, the ISP is in the same position as a user, and
it simply has access to the public telecommunications infrastructure. While
access may be technically sufficient to provide some services, the access
tariffs can often be too high;
//ifmonnec/io/i can be conceived as a special form of access, but it is usually
seen as technically different. It is "the physical and logical linking of telecom-
munications networks used by the same or a different organization in order to
allow the users of one organization to communicate with users of the same or
another organization, or to access services provided by another organiza-
tion."" The connection of the two networks does not take place at network
termination points, but rather at a higher level (eg switching nodes).
Furthermore, as the definition indicates, it is in the essence of interconnection
that user I (connected to the network of provider A) can call user 2 (connected
to the network of provider B), something which in principle cannot automati-
cally be achieved with access. Interconnection thus takes place not between a
network provider and a user, but between two "equals", i.e. two network
providers. Accordingly, interconnection can be seen as a form of "wholesale"
business, and the tariffs for interconnection are much less than for access.

** Direct dial-in (DDI), for example, when someone from the outside can call directly a particular
extension through the PBX.

'' Directive 97/33. Art. 2( 1 )(a).
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The legal impact of that technical distinction may not be so considerable,
especially when a concept such as "special network access" is introduced in
Directive 95/62." "Special network access" is to be granted at other network
termination points than those offered in the standard conditions; it may involve
creating new accesses closer to the core of the network, which can contribute to
alleviating the technical limitations of the access regime for providers of liberal-
ized services. In the end, the sole remaining difference may lie on the commer-
cial side, in the pricing range.

Although the use of terms is not always consistent," the regulatory model of
the 1987 Green Paper is framed in terms of access and not interconnection. As is
clearly set out in Directive 95/62, only a fairly limited class of service providers
can obtain interconnection to the public network infrastructure, namely TOs
from other countries or providers of mobile telephony.™ Others, more specifi-
cally the providers of liberalized services, must be content with mere access to
the public infrastructure. Figure 1.2 illustrates the nature of the relationships
between the various actors under the regulatory model of the 79Ä7 G/ren Pa/x?r,
as appears from Directive 95/62 in particular.

Provider of
liberalized -
services

Interconnection

Provider of
• - liberalized — — -

services

I
Access

Provider of
•- liberalized
s services

— — — - Not specified

Figure 1.2 Access/interconnection - Model of the 1987 Green Paper

" Directive 95/62, lupra, note 28, Art. 10. A similar provision is now found in Directive 98/10,
Art. 16.

" Directive 92/44, in particular, mentions at Recital 6 the "interconnection of leased lines among
each other or... the interconnection of leased lines and public telecommunications networks", while
the second paragraph of Article 6 provides that "No restriction shall be introduced or maintained for
the intercommunication [!] of leased lines and public telecommunications networks".

*• Directive 95/62, jupra, note 28, Art. 10-11. As regards interconnection, Article 11 makes a
distinction between mobile telephony operators from the same Member State as the TO and from
other Member States; the latter enjoy weaker interconnection rights.
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Voice service^. ' y " " ^ j ) a t a and advanced services

Services

Infmstruciiire

Liberalized or non-reserved services

I I Infrastructure and reserved services (not liberalized), ONP regime applicable

Figure 1J The regulatory model of the 1987 Green Paper

On the basis of the foregoing discussion, the resulting model can be illus-
trated as shown in Figure 1.3.

This table attempts to take into account the proportion of the total telecommu-
nications sector represented by the liberalized services, in order to convey some
impression of how much (or how little) was liberalized." As was seen before,
data and advanced services (j.e. voice-mail, video conferencing, etc.) can
relatively clearly be delineated, as shown by the dotted lines. Furthermore, a
significant part of voice communications falls outside of the definition of public
voice telephony and is thus also liberalized, although there the borderline is
rather fuzzy.

The regulatory model of the 1987 Green Paper, as implemented by the

" At the time of the Green Paper and until the mid-90s, data and advanced services represented
no more than 20% of PTO turnover. Since no figures were available on the split in turnover between
infrastructure provision and service provision, it was assumed that half of total telecom turnover was
attributable to infrastructure activities. Furthermore, as is explained above in the main text, an
unknown proportion of voice services, essentially the services used by multinational corporations
and large corporate clients, must be accounted for on the liberalized side, since they could be
provided without necessarily falling within the definition of voice telephony given in Directive
90/388.
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measures described above, was by and large valid until the adoption of Directive
96/19, which started to produce effects on 1 July 1996.

3. Modifications between 1990 and 19%

Between 1990 and 1996. two sectors were added to the regulatory model,
namely satellite and mobile communications. Since both of them presented
some difficulties over and above other parts of telecommunications, they hud
been expressly left out of the regulatory model of the 1987 Green Puper us it hud
been implemented by Directives 90/387 and 90/388 in 1990. ie they were not
included in any of the categories discussed above — infrastructure, reserved
services or liberalized services.

Satellite communications involve the use of earth stations and satellites. A
satellite communication can be broken down into segments: an earth segment
from the originator of the communication to an earth station, a satellite segment
from the earth station to a satellite (uplink), which then relays the signals
coming on the uplink to another earth station (downlink) and finally a second
earth segment from the receiving earth station to the addressee of the communi-
cation. The most thorny political issue is the space segment, since it has tradi-
tionally been offered by a number of international organizations (Eutelsat,
Intelsat, etc.) whose services were distributed in each country by the PTO. The
Commission produced a Green Paper on a common approach in the field of
satellite communications in the EC,** which contained proposals for action that
were approved by the Council in a Resolution of 19 December 1991." Directive
94/46 was subsequently enacted by the Commission on the basis of Article 86
EC (ex 90) to bring the requisite changes to Directives 88/301 and 90/388 in
order to:

- liberalize the market for earth station equipment by bringing it under the
definition of "terminal equipment" in Directive 88/301 ;'*

- liberalize the use of satellite networks for the provision of telecommunica-
tions services (with the exception of public voice telephony) by ensuring that
telecommunications services provided over satellite networks are comprised
in the definition of "telecommunications services", where according to
Directive 90/388 no special or exclusive rights can be maintained (with the
exception of public voice telephony)." However, the practical impact of that
first breach of the infrastructure monopoly in favour of satellite networks was
limited, because of technical and economical considerations (satellites are

* COM(90)490flnal (20 November 1990). On EC policy regarding satellite services, see S. Le
Goueff, "Satellite Services: The European Regulatory Framework", in Union europeenne de*
avocats, 77ie Law o/dn? /nforma/ion Super-Wig/way* ami Mu/fmwdia (Brussels: Bruytent, 1997),
67.

" Resolution of 19 December 1991 on the development of the common market for satellite
communications services and equipment [1992] OJ C 8/1.

*» Directive 94/46, Art. 1(3).
» Directive 94/46, Art. 2(lXaXiv).2(lXb). «-* ' * £^ * - » %S-» a-.
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expensive and cannot support every telecommunications application) and
because the TOs controlled most of the available capacity on the space
segment in any event;

- subject space segment provision to competition law principles, by abolishing
restrictions to the provision of space segment capacity to authorized earth
station operators,'* and by requiring the Member States to collaborate with
the Commission in the investigation of possible anti-competitive practices by
international satellite organizations.*'

Mobile communications dispense with fixed network termination points and
the resulting loss of mobility for the user. Instead, the user is connected by a
radio link to a base station, which in turn is linked to (i) a network of base
stations, which can often carry the communication in case the user wants to
reach another mobile user and (ii) the PSTN, on which the call can be termi-
nated (if the user wants to reach a user of the fixed network) or originated (if a
user of the fixed network wants to reach a mobile user). The precise reasons
why they were not included in the scope of Directive 90/388 are not known: it
seems that they were seen as a direct substitute to public voice telephony and
hence that Member States should be left free to leave them under exclusive or
special rights." In any event, mobile communications had not yet "boomed" at
the time, and in fact the Community was attempting to bring about the co-
ordinated introduction of GSM throughout the EC, a first which could have been
disrupted by the opening-up of the sector.*-' The Commission published a Green
Paper on mobile communications in 1994,** where it made a series of proposals
which were agreed by the Council in June 1995."

Mobile communications were integrated into the current regulatory framework
essentially through Directive 96/2. In fact, however, mobile communications
were pushed directly into the next regulatory model, since Directive 96/2
comprised provisions dealing with interconnection, licensing of mobile networks
as well as the use of alternative infrastructure. Given that Directive 96/19, the
Full Competition Directive, was going to be adopted only two months later, it
made sense to try to insert mobile communications directly into the new model

"" Directive 94/46. Art. 2(3)(b).
»' Ibid, Art. 3.
" See Towards the Personal Communications Environment: Green Paper on a common approach

in the Helds of mobile and personal communications in the European Union, COM(94)145final (27
April 1994) at 20. That argument should have led to mobile services being classified as "reserved
services" and not being left out of Directive 90/388 altogether. On the other hand, since many
Member States were introducing new digital cellular mobile services (GSM) on a duopoly basis, it
might have been odd to place mobile services in the same category as public voice telephony, which
some Member States steadfastly wanted to keep under monopoly.

*•' See Communication on the co-ordinated introduction of public pan-European cellular land-
based mobile communications in the Community, COM(90)565final (23 November 1990) at 5.

** Towards the Personal Communications Environment: Green Paper on a common approach in
the fields of mobile and personal communications in the European Union, supra, note 62.

•* Resolution of 29 June 1995 on the further development of mobile and personal communica-
tions in the European Union [1995] OJ C 188/3.
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resulting from that Directive. Nevertheless, that insertion was not completely
successful: the interplay between Directives 96/2 and 96/19 is far from perfect.**
Even the new ONP regime elaborated in 1996-98, while it was conceived to
cover all telecommunications networks and services, does not appear to follow
any guiding principle in its treatment of mobile communications services."'
Accordingly, the new regulatory model as described below generally also applies
to mobile communications, but not always very consistently; mobile telephony is
generally considered as a public (or publicly available) telecommunications
service, and the underlying network as a public network.

I I I . T H E T R A N S I T I O N A L M O D E L O F T H E 1992 R E V I E W
A N D T H E 1994 G R E E N PAPER ( 1 9 9 6 - 1 9 9 7 )

1. History

Directive 90/388 provided for a review of EC telecommunications policy in
1992.*" In addition, the Commission had undertaken to review telecommunica-
tions pricing within the Community at the start of 1992 to see if and how much
progress had been made towards the objective of cost-orientation of tariffs.'"''

At the end of 1992, following these reviews, the Commission published a
Communication as a basis for discussion, in which it laid out a series of options,
including the full liberalization of voice communications, from which it
favoured the incremental option of opening intra-Community cross-border voice
communications to competition.™ In the subsequent consultation process, the
Commission was faced with massive pressure — mostly by users and providers
of liberalized telecommunications services — to go further in the liberalization
process; in particular, the participants brought the Commission to consider a
possible liberalization of telecommunications infrastructure, which had not been
mentioned in the Communication. As a consequence, the Commission recom-
mended to Council an ambitious timetable, comprising among others:'"

** Both directives amended Directive 90/388. In general, a self-contained regime regarding
mobile communications was introduced through 96/2, while 96/19 dealt with fixed communications.
In the end. Directive 90/388 thus contains two parallel sets of provisions dealing with similar
themes, one of which deals more specifically with mobile (cf Art. 3a to 3d), and the other, with fixed
communications (cf Art. 4 to 4d); compare for instance the provisions on mobile-mobile and
mobile-fixed interconnection at Art. 3d and those on fixed-fixed interconnection at Art. 4a.

" Directive 98/10 does not indicate why some of its provisions would apply to mobile communi-
cations but not others: see Rec. 3 and Art. 1(2). See also Directive 97/33, Art. 5(1), whereby
providers of mobile telecommunications services and networks and services cannot receive any
financing via universal service mechanisms but yet can be called upon to contribute to the financing
of universal service provided over fixed networks.

** Directive 90/388, Art. 10(1).
" Towards Cost Orientation and the Adjustment of Pricing Structures - Telecommunications

Tariffs in the Community, SEC(92)1050final (15 July 1992).
™ 1992 Review of the situation in the telecommunications services sector, SEC(92)l048final (21

October 1992).
" Communication on the consultation on the review of the situation in the telecommunications

services sector, COM(93)159final (28 April 1993).
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ty 7996:
- liberalization of alternative infrastructure for self-provision of services as well

as provision of services to Corporate Networks and CUGs;
- liberalization of cable TV network for the provision of liberalized services;
- review of the policy concerning public telecommunications infrastructure

with a Green Paper by 1995.

By /99S:
- full liberalization of telecommunications services (i.e. liberalization of public

voice telephony, the only remaining reserved service) by 1 January 1998;
- a new framework for public telecommunications infrastructure.

The Council only agreed in part in its subsequent Resolution. It accepted the full
liberalization of telecommunications services by 1 January 1998, but it left any
consideration of infrastructure liberalization to the discussion which would arise
following the upcoming Green Paper on infrastructure."

In the Green Paper on the liberalisation of telecommunications infrastructure
and cable television networks of 19947' the Commission put forward the
principle that liberalization of infrastructure and services should go hand in
hand, which led it to propose a two-stage liberalization timetable, whereby the
provision of infrastructure for liberalized telecommunications services (ie all
services with the exception of public voice telephony) would be liberalized
immediately (for 1995), and the provision of infrastructure for public voice
telephony would be liberalized at the same time as public voice telephony itself,
ieon 1 January 1998.

2. Alternative infrastructure

A new concept was introduced in the regulatory model by the 1994 Green Paper
to designate the infrastructure which should be liberalized immediately: a/terna-
five in^-ajfrucrure. That term is somewhat of a misnomer, since on its face it
refers to any telecommunications infrastructure owned by some other party than
the local TO, which then constitutes an alternative to the public telecommunica-
tions infrastructure.™ Nevertheless, "alternative infrastructure" has emerged
through the discussions as a convenient short-hand for "the provision of infra-
structure for liberalized telecommunications services".

The 1994 Green Paper created some confusion by seeming to restrict alterna-
tive infrastructure to already existing infrastructure (networks built by utilities,

" Resolution of 22 July 1993 on the review of the situation in the telecommunications sector and
the need for further development in that market [ 19931 OJ C 213/1.

" For lime reasons (in order to meet the deadline of 1 January 1995 set by the Council), the
Green Paper was published in two parts: Part I - Principles and timetable, COM(94W40rinal (25
(X-tober 1994) and Part II - A common approach to the provision of infrastructure for telecommuni-
cations in the European Union. COM(94X>82nnal (25 January 1995). Both parts will hereinafter be
collectively referred to as the 1994 Green Paper.

'* Ibid..Partial lS .Note l l .



77»* Successive /tegu/a/ory A/ode/s 21

railways, cable TV operators, etc.)-™ As was made clear in Directive 96/19,
however, the "early liberalization of alternative infrastructure", as it would
come to be called, applied both to existing and to new infrastructure. - •; • •, ;„

3. Legislative instruments

Despite objections by the Council, the Commission nonetheless imposed the
early liberalization of alternative infrastructure in a series of Directives adopted
under Article 86(3) EC (ex 90(3)), and the last restrictions had to be removed by
1 July 19% at the latest.™ /

In addition, the transitional model departs from the regulatory model of the
1987 Green Paper in a second fashion, by providing for interconnection rights
(instead of mere access) for the networks based on alternative infrastructure."

In sum, as of 1 July 19%, all categories of alternative infrastructure
envisioned by the Commission in the 1994 Green Paper had been liberalized, or
to put it in the right order, the use of infrastructure for telecommunications
services was liberalized to the extent these services themselves were liberalized.
The transitional model thus looked as shown in Figure 1.4.

The lifetime of the transitory model was rather short, since Directive %/19
also contained the provisions leading to full liberalization (and to the current
regulatory model) on 1 January 1998. It will be recalled that the Commission
had proposed early liberalization of alternative infrastructure in early 1993 as a
result of the consultation process on the 1992 Review, in order to alleviate the
high cost and scarcity of leased lines and allow the model of the 1987 Green
Paper to bear fruit in practice. It took more than three years for it to be realized,
and with early liberalization of alternative infrastructure a mere 18 months
ahead of full liberalization, it was unlikely to have any significant impact.

" Ibid., Part I at 38 ("...lifting of restrictions on the more general use of available infrastruc-
tures...") and most of all in the Schedule given at 41 ("...lifting constraints on the use of existing
alternative infrastructure...").

'* Directive 95/51, Art. 1(2), adding a third paragraph to Directive 90/388, Art. 4. Directive 96/2,
Article 1(3), adding an Article 3c to Directive 90/388. Directive 96/19. Art. 1(2), replacing Directive
90/388, Art. 2. This episode in the liberalization process is discussed in greater detail (n/ro, Chapter
Two, I.D.

" For Cable TV networks: Directive 90/388, Art. 4, new third paragraph, second dash, as
inserted by Directive 95/51, Art. 1(2). For mobile telephony networks: Directive 90/388, Art. 3d, as
inserted by Directive 96/2, Art. 1(3). For other alternative infrastructure: Directive 90/388, Art.
4a(3),as inserted by Directive 96/19. Art. 1(6). The ambiguity of the distinction between access and
interconnection is brought to the fore, by these provisions, which give interconnection rights to
service providers that use alternative infrastructure, whereas they only had access to the public
telecommunications infrastructure when they operated on the basis of leased lines from the local
TO.
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,, , IV. THE FULLY LIBERALIZED MODEL (1998-)

A . H I S T O R Y A N D L E G I S L A T I V E I N S T R U M E N T S • :> . - , . . ; • . > . , ^ ; - „ ; > , - : • ,! •:•-,.••

As mentioned above, in the wake of the 1992 Review, the Council agreed to
liberalize public voice telephony by 1 January 1998, and on the basis of the
1994 Green Paper, the Council accepted the Commission's proposal to align the
liberalization of telecommunications infrastructure with that timetable. Full
liberalization involves a thorough change in the regulatory model, especially
since the last areas to be liberalized are those where the most "public interest"
concerns come to bear.'* AJ.* '*T

• " - %

** For a presentation of the fully liberalized model, see P. Nihoul. Pro» ?urop/i?n <fej fW/rommu-
rtii'u/iortj (Brussels: Larcier, 1999), J.-E. de Cockborne, "La liberalisation du marche des telecom-
munications en Europe" (1997) 5 JTDE 217 and M. Geus and C. Hocepied, "Het Europeesrechtelijk
kader voor de nationale telecom-regelgeving: de blik op 1 januari 1998" [ 1997) Mediaforum 81. See
also the regularly updated Status Report put together by the Commission, at
<http://w w w .ispo .cec .be/i nfosoc/te lecompolicy >.
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Following a consultation process on the 1994 Green Paper,™ the Council
adopted a Resolution in September 1995 in which it outlined the basic principles
applicable to the main regulatory issues to be settled."" In addition, the
Resolution listed the main legislative measures that still had to be adopted until
1 January 1998, on the following topics (the actual measures which were
adopted are mentioned):

Liberalization of all telecommunications services and infrastructures

As mentioned before. Directive 96/19, adopted by the Commission on the basis
of Article 86(3) EC (ex 90(3)). realized that objective. At the same time.
Directive 96/19 contained the core elements of a regulatory model for the liber-
alized telecommunications market (including provisions dealing with the topics
discussed hereafter).

w . . . - -ij .- . '-MU».;'
Adaptation to the future competitive environment of ONP measures •.> • •' -tf > *,'

Significantly later than originally planned, two Directives were finally adopted
by the Council and the European Parliament on the basis of Article 95 EC (ex
100a) in order to revise the O N P framework. Directive 97/51 of 6 October 1997
and Directive 98 /10 of 26 February 1998. ^ ^ : •,

Maintenance and development of a minimum supply of services throughout
the Union and the definition of common principles for financing the universal
service

The action of the Community in the area of universal service is more difficult to
account for. The Commiss ion outlined its vision of universal service in telecom-
munications in a Communication released in early 1996.*' Both Directive 98 /10
and Directive 97 /33 contain provisions regarding universal service: while
Directive 98 /10 defines a basket of services which can be funded through
universal service funding mechanisms. Directive 97 /33 specifies how the costs
of universal service can be recovered from certain market participants. In a
further Communication, the Commiss ion indicated how it intended to review the
universal service financing mechanisms which could be put in place by Member
S t a t e s . "

Establishment of a common framework for the interconnection of networks
and services

" The consultation on the Green Paper on the liberalisation of telecommunications infrastructure
and cable television networks, COM(95)158final (3 May 1995).

*° Resolution of 18 September 199S on the implementation of the future regulatory framework
for telecommunications 11995] OJ C 258/1.

•' Universal Service for Telecommunications in the Perspective of a Fully Liberalised
Environment. COM(96)73final (13 March 1996).

" Communication on Assessment Criteria for National Schemes for the Costing and Financing
of Universal Service in telecommunications and Guidelines for the Member States on Operation of
such Schemes.COM(96)608final (27 November 19%).
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With some measure of lateness here as well, a new ONP directive. Directive
97/33, was enacted for this purpose by the Council and the European Parliament
on the basis of Article 95 EC (ex 100a).

Approximation of the general authorization and individual licensing regimes
in the Member States

The Community always tried to act on the authorization and licensing regimes
of the Member States, without ever obtaining much success. With the telecom-
munications sector being fully opened to competition, it was imperative to reach
some measure of harmonization in that respect, which was done through
Directive 97/13, adopted by the Council and the European Parliament on the
basis of Articles 47(2), 55 and 95 EC (ex 57(2), 66 and 100a).

Among the difficulties which the new regulatory model presents, one of most
daunting comes from the existence of two parallel legislative sets, that of
Directive 90/388 (as amended by Directive 96/19) and the more elaborate ONP
framework of Directives 90/387 (as amended), 92/44 (as amended), 97/33 and
98/10 and Directive 97/13 on licensing.*' While the two sets are broadly consis-
tent in substance,** the main regulatory concepts differ. Accordingly, it is neces-
sary to discuss each of them separately, before touching upon three central
substantive elements in the fully liberalized model, namely universal service,
interconnection and licensing.

B. THE MODEL OF DIRECTIVE 96/19

The regulatory model of Directive 96/19 shows some continuity with the previous
regulatory models, in that some pre-liberalization concepts are "recycled" in the
post-liberalization context. For instance, the definition of public voice telephony,
which becomes pointless inasmuch as it served to delineate reserved and liberal-
ized services, nonetheless remains central to the regulatory model.

Indeed, pursuant to Directive 90/388 as amended by Directive 96/19, Member
States must impose many specific obligations — as well as some specific rights
— on certain actors (in practice the former monopoly holders) in order to ensure
that competition takes root on liberalized markets. The main ones are:

- TOs must provide interconnection to the puM/c vo/ce fe/ep/iony service as
well as the puW/c sw/fc/i«/ tefccommKm'cafionj nertvori to other providers
authorized to provide the same services or networks'** and publish standard
interconnection offers;**"

** The relationship between these two sets is discussed in detail Jupra, Chapter Two, I.E. and IP.
** Sec on this point the assessment made by P. Nihoul, "EC Telecommunications: Towards a

New Regulatory Paradigm" (1998) 17:2 Brit Telecom Engineering 43 and "Convergence in
European Telecommunications: A case study on the relationship between regulation and competi-
tion (law)" 1JCI.P Web-Doc 1-2-1999, available on the IJCLP Website at <http://wwwdigital-
law.net/lJCLP/index.himl>.

" Direcüve90/388,Ait.4a(l).asinsertedbyDirecüve96/19,Art.l(6).
•* Ibid., Art. 4«(2), as inserted by Directive 96/19, Art. 1(6).
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- TOs must implement accounting systems for /JKWIC voirr fr/<y>/io«v and
puW/c te/erommK/iica/io/w ne-nvorib in order to be able to assess the cost of
interconnection." s-v;.:rs i w

Similarly, Member States may impose an individual licensing process only for
puMi'c voice* «/«pAo/iy, puWic te/rcom/numranoru ne-rnwilcj and other networks
using radio frequencies."" In addition, contributions to a universal service fund
can only be required from providers of pwWi'f rW«Ywi/MM/t/V<;f/V>/u nrfwwJLv.*''
Providers of /JUMIC »/«wwnun/carions wrnvorib are entitled to non-discrimina-
tory treatment as regards the grant of rights of way.*'

The concept of public voice telephony therefore retains a central role under
the regulatory model of Directive 96/19, since it triggers the application of a
heavier regulatory framework.

As for "public telecommunications network", it is redefined by Directive
96/19 as "a telecommunications network used inter alia for the provision of
public telecommunications services". The latter term in turn means "a telecom-
munications service available to the public". Directive 96/19 does not further
define what is meant by "available to the public". It could be that it is defined
along the same lines as the phrase "for the public" in the definition of public
voice telephony, in which case at least some guidance could be derived from the
Corporate Network and CUG concepts. Yet the definition of public voice
telephony comprises other elements besides the phrase "for the public"," which
are not included in the definition of "telecommunications services". As a conse-
quence, public packet-switched data services (which were liberalized in 1990 by
Directive 90/388), for instance, could be considered as "public telecommunica-
tions services", since they are available to the public. The public packet-
switched data network would then be a "public telecommunications network"
and accordingly subject to the provision mentioned above, which could actually
put it under a heavier regulatory burden than before liberalization. The concept
of "public telecommunications network" may thus be somewhat inconsistent
with the previous regulatory models. ' • • " • • f e s " ' • • • • ; > ' • » . - • • > '

The regulatory model of Directive 96/19 therefore relies on the concepts of
"public voice telephony" and "public telecommunications network" in order to
draw the line between the lighter regulatory framework generally applicable and
the heavier framework applicable to services where concerns related to the
public interest or to possible restrictions of competition arise, with some extra
obligations being imposed on TOs only. The regulatory model of Directive
96/19 could be presented as Figure 1.5.

The whole of the telecommunications sector is now liberalized, as shown by

" Ibid., Art. 4a(4), as inserted by Directive 96/19, Art. 1(6).
« Ibid., Art. 2(3) and 3, as replaced by Directive 96/19, Art. l(2)and(3). ' " " ' " / " '
« Ibid, Art. 4c(l). as inserted by Directive 96/19, Art. 1(6). ' * -*>••' ' ^
•° Ibid., Art. 4d, as inserted by Directive 96/19. Art. 1(6).
" Namely the elements "speech", "commercial", "direct switching and transport in real time"

and "between network termination points".
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(special rights and obligations, some applying only to TOs)

Figure 1.5 The regulatory model of Directive 96/19

the grey shading. Furthermore, specific rights and obligations apply to "public
voice telephony" and "public networks". As mentioned above, the definition of
"public networks" is such that it could also encompass networks used to provide
data and advanced services.

C . THE MODEL OF THE NEW O N P FRAMEWORK

The new ONP framework results in a more complex regulatory model than that
of Directive 96/19.

Under the old ONP framework, ONP directives applied to infrastructure and
reserved services, ie leased lines and voice telephony.'* Member States were
thus bound by the ONP Directive to impose certain obligations on their respec-
tive TOs, which held exclusive rights for the provision of infrastructure and

** With Recommendations for sectors which were liberalized but where concerns arose regarding
access, such as public packet-switched data services or ISDN.
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reserved services. As regards the scope of application. Article 1 of Directive
90/387 appears not to have been changed: the ONP framework concerns "public
telecommunications networks" and "public telecommunications services". The
definition of "public telecommunications networks" was modified in Directive
90/387 in the same way as in Directive 90/388, thus giving rise, as discussed
above, to some uncertainty as regards the meaning of "publicly available". No
definition of "public telecommunications services" is given, although the other
two ONP Directives and Directive 97/13 use the term "publicly uvuilable
telecommunications services" instead.

Now that exclusive rights were going to be removed, the future of the ONP
framework was for a time under intense discussion. While the outright termina-
tion of ONP was never seriously envisaged, the class of ultimate addressees of
the ONP obligations'-' had to be redefined in a liberalized context. The solution
retained in Directive 96/19 — imposing certain extra obligations on TOs in their
quality as former monopoly holders — was not sustainable in the long run, since
it relied on historical facts only. During the consultations which were held by
the Commission, TOs argued for the use of more technical concepts such as
control over bottleneck facilities, while new entrants claimed that the ONP
obligations should apply according to market-oriented concepts such as
dominance.''* The Community institutions went in the direction requested by
new entrants, although they did not retain the dominance criteria as it is under-
stood under EC competition law. Under the new ONP framework, the ultimate
addressees of ONP obligations are "organizations which have significant market
power", which are defined through an apparently "bright line" rule, namely a
market share of more than 25% of the relevant market;" it will be noted that
none of the new ONP Directives gives any further details on what the relevant
market could be or even how it could be defined for the purposes of the ONP
framework. The application of this definition is in the hands of the national
regulatory authorities (NRAs), which must decide which telecommunications
operators meet that rule-of-thumb criterion and notify them to the Commission
and other NRAs.*> NRAs are free, however, to stray from the 25% criterion and
make a determination based on an "organization's ability to influence market
conditions, its turnover relative to the size of the market, its control of the means
of access to end-users, its access to financial resources and its experience in

" The ONP Directives themselves are addressed at the Member States, but many of the provi-
sions actually oblige Member State to grant certain rights and/or impose certain obligations on
actors in the telecommunications sector (the ultimate addressees).

** As evidenced in The consultation on the Green Paper on the liberalisation of telecommunica-
tions infrastructure and cable television networks, COM(95)158final (3 May 1995)at 10-1,24.

" See E. Doing, "Volledige mededinging in de telecommunicatiesector? Grenzen aan
reguliering" [1998] SEW 42 at 47-8.

" Directive 92/44, Art. 1 l(la), as added by Directive 97/51, Art. 2(11); Directive 98/10, Art.
25(2). Directive 97/33 is not so explicit, but it can be derived from Art. 5(2) and (3) that it is up to
toe NRA to decide whether an organization has significant market power any other result would not
be consistent with the other ONP Directives.
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providing products and services in the market."" In the end, therefore the
ultimate addressees are determined by NRAs, on the basis of criteria defined in
Community legislation.

The new Licensing Directive, Directive 97/13, follows by and large the same
regulatory model, where the central element is the distinction between "public
telecommunications networks" and "publicly available telecommunications
services", on the one hand, and other networks and services, on the other hand.

The new regulatory model as resulting from the ONP directives affected the
distinctions which were at the core of the model of the 1987 Green Paper and,
with a few modifications, of the transitional model (and were "recycled" to
some extent in the model of Directive 96/19):

- The distinction between regulatory and operational functions, which under-
pinned Directive 90/388, is given a new dimension by the inclusion of general
provisions on the independence of the NRA towards both the TO and the
State;'*

- The distinction between services and infrastructure has not expressly been
repudiated, but the new regulatory model uses the terms "network"" and
"service" in parallel, so that every category in the new model encompasses
both networks and services, which would indicate that the distinction between
networks and services is not very useful anymore. Nonetheless, that distinc-
tion retains a role, among others in the rules relating to interconnection and
licensing;

- The distinction between reserved services (and public infrastructure), on the
one hand, and liberalized services (and alternative infrastructure), on the other
hand, disappears, since it serves no purpose anymore. The new regulatory
model replaces it with a new cardinal distinction, between public or publicly-
available networks and services, on the one hand, and other networks and
services on the other hand. As was mentioned before, the meaning of the
terms "public" and "publicly-available" has not yet been elaborated, and the
only guidance now available concerns the interpretation of the phrase "for the
public" in the definition of "public voice telephony" under the regulatory
model of the 1987 Green Paper. However, each of the new ONP Directives,
as well as the Licensing Directive, adds its own enumerations or explanations
of "public" or "publicly-available" services, so that in the end these terms
may become no more than empty labels to cover a series of specific
categories defined in the context of each legislative measure;

- The distinction between access and interconnection, even if it is not very
solid, as explained above, retains some significance, since the new ONP

"" Directive 92/44. Art. 2(3), as replaced by Directive 97/51. Art. 2(3); Directive 97/33, Art. 4(3);
Directive 98/10, Art. 2(2)(i).

"" Directive 90/387. Art. 5a, as added by Directive 97/51. Art. 1(6). On the significance of this
change, see W.H. Melody, "On the meaning and importance of 'independence' in telecom reform"
(1997) 21 Telecommunications Policy 195.

" As discussed supra, note 32, "network" and "infrastructure" are not necessarily co-teiminous.
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Figure 1.6 The regulatory model of the new ONP framework

framework does not extend interconnection rights under EC law beyond the
sphere of organizations providing public networks or services.'™

The regulatory model of the new ONP framework could thus be pictured as
shown in Figure 1.6

In comparison with the model of Directive 96/19, it can be seen that the
concept of "public or publicly-available services" has replaced that of "public
voice telephony". Much like in the case of public networks, there is no further
explanation of the terms "public" or "publicly-available", which could mean
that some data or advanced services would be brought into the category of
public or publicly-available services and thus potentially subject to a heavier
regulatory framework under the new ONP framework than under Directive
96/19.

The overall picture, as depicted in Figure 1.7, is thus a three-tiered frame-
work:

•°° Directive97/33,Art.3(1).4(1).
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Figure 1.7 The three-tiered structure of the new ONP model

- At the top, subject to the heaviest regulatory framework, are organizations
with significant market power (as determined by NRAs) which are the
ultimate addressees of ONP obligations (taking into account that, for the time
being, the organizations entrusted with the provision of universal service are
likely to have significant market power as well);

- In the middle, subject to some regulatory constraints, including the need to
obtain an individual license, but also benefiting from certain privileges, such
as the right to obtain interconnection,"" are public/"publicly available"
telecommunications services and public telecommunications networks. Since
in all likelihood, organizations having significant market power will also
provide such services and networks, they will also be subject to this tier of
regulation;

- At the bottom is the general regulatory framework applicable to all actors on
the market and to the provision of all kinds of services or networks.

D . MAIN SUBSTANTIVE ELEMENTS

While public voice telephony and infrastructure were under legal monopolies,
public policy concerns translated in a number of constraints imposed on the TO

"" Directive97/33,Art.4(l).
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through various instruments ranging from regulations to administrative cirru-
to/r^j, including license conditions or ca/iier <fe c/iarg«. These made up a
relatively opaque regulatory framework, which under the fully liberalized model
had to be adapted to a competitive environment and articulated in open terms.
Furthermore, a number of new issues arose (or took on new dimensions) as a
result of liberalization.

1. Universal service

In the fully liberalized model, universal service rests on the three principles of
continuity (a specified quality must be offered all the time), equality (access
must be offered independently of location) and affordability."" Member States
are in principle free to decide on the scope of universal service obligations
(USOs) which they impose on certain telecommunications service providers,
provided they respect Community law."" Pursuant to Directive 98/10, Member
States are however bound to include a defined set of services within their USO,
namely access to the PSTN for the purposes of voice, fax and data communica-
tions — on a narrowband scale"* —, directory services, public payphones and
specific measures for disabled users or users with special social needs."" In
addition, the ONP framework requires Member States to ensure the availability
of a range of services and features, but not necessarily according to the princi-
ples of universal service.'^ Obviously, the imposition of USOs aims to compel
service providers to offer certain services everywhere, irrespective of geograph-
ical location, and to everyone at a given price, irrespective of the economic

"** These three principles were identified as far back as 1993, in the Communication on the
consultation on the Review of the situation in the telecommunications sector, ,tu/?ra, note 71 at 21.
They have been re-affirmed ever since and are now found in the definition of universal service in
Directive 97/33, Art. 2(1 )(g) and Directive 98/10, Art. 2(2)(f).

"" le Member States are free to extend the scope of universal service beyond the services to be
included therein pursuant to EC law, as long as that is done in line with competition law and general
principles of transparency, proportionality and non-discrimination: see Directive 98/10, Art. 4(3)
and the Communication "Universal service for telecommunications in the perspective of a fully
liberalized environment", supra, note 81 at 5. However, industry-wide financing mechanisms for
universal service are available only for access to the PSTN and certain services closely related to it,
as explained in the main text.

"** If it can be assumed that Annex I of Directive 97/33 (which outlines the scope of services that
can be financed through a universal service financing mechanism) provides an indication of the kind
of service which the Community institutions had in mind, fax transmission is meant to be ensured
according to Group III specifications and the PSTN must support data transmission at a minimum of
2400 baud (a speed which is not suitable for more advanced Internet applications such as WWW
browsing).

•°* These services are set out in Directive 98/10, Art. 5-8.
"* These are: (i) a range of leased lines, according to Directive 92/44 (as amended by Directive

97/51), Art. 1(2), 7, 1 l(la) and Annex II, (ii) emergency services, itemised billing, tone dialling,
selective call barring, according to Directive 98/10, Art. 9(c) and 14. In addition, Recommendations
92/382 and 92/383 encourage Member States to ensure the availability of packet-switched data
services (PSDS) and Integrated Services Digital Networks (ISDN) on their territory as well.
Furthermore, Directive 97/66 of 15 December 1997 concerning the processing of personal data and
the protection of privacy in the telecommunications sector [ 1998] OJ L 24/1 requires Member State«
to ensure that users can take advantage of features concerning itemised billing, calling line informa-
tion and call forwarding which safeguard their privacy rights: Art. 7,8 and 10.
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situation. The very existence of an USO therefore implies that in many cases the
services in question would not be offered under normal market conditions since
they would not be profit-making. The service provider subject to an USO"" is
therefore bound to incur losses as regards the services covered by the USO in
certain cases.'"*

In counterpart to the imposition of an USO and in order not to put the service
provider subject to it at too great a competitive disadvantage, the service
provider could conceivably be relieved from all or part of the losses linked to
the USO. A first possibility would be for the State to assume these losses
directly by way of a subsidy to the service provider subject to an USO, subject
to Community State aid rules;"" however, in the current budgetary context, this
appears unrealistic. Accordingly, the Community regulatory framework has
focussed more on the possibility of spreading the costs of USOs over the
industry. Directives 96/19 and 97/33 provide for two mechanisms, namely
supplementary charges for interconnection with the service provider subject to
the USO or a universal service fund, fed by contributions from the industry in
proportion to market activity, in order to compensate that service provider for
losses related to the USO."" Pursuant to Directives 97/33 and 98/10, supple-
mentary charges or universal service funds can only be used in relation to USOs
which Member States are bound to impose under Community law, as listed
above (access to PSTN, directory services, public payphones, disability/social
programmes).'" Beyond that limited range of services, no USO may be
financed through an industry-wide cost-sharing mechanism.

The practical impact of these measures has so far been limited, given that
fewer Member States than expected decided to put in place universal service
funding mechanisms."*

" " For the sake of simplicity, this passage is drafted as if only one service provider was subject
to an USO for the whole of a territory of a Member State, but it is of course possible to impose
USOs on many providers, on a region per region basis. The financing mechanisms described in the
text must then be adapted accordingly.

"* How these losses are actually assessed and measured is in itself a controversial subject. The
position of the Commission on this issue is set out in the Communication on Assessment Criteria for
National Schemes for the Costing and Financing of Universal Service in telecommunications and
Guidelines for the Member States on Operation of such Schemes, supra, note 82.

" " As is recalled ibid, at 4.
" " See Directive 90/388, Art. 4c (as introduced by Directive 96/19, Art. 1(6)) and Directive

97/33. Art. 5(2).
" ' Directive 97/33, Art. 5(1) and Directive 98/10, Art. 4(3). It can be mentioned that the two

Directives do not refer to the same description for the range of services where an USO can be
tinanced through industry-wide cost sharing. Article 5( 1) of Directive 97/33 refers to Part I of Annex
I of that same Directive, while Article 4(3) of Directive 98/10 refers to the services listed in Chapter
II of Directive 98/10 itself (Articles 5-8). The two descriptions are substantially almost identical, and
it can be assumed that no discrepancy was intended.

' ' *' While nine Member States have provided for universal service funding mechanisms, only two
of them (France and Italy) have actually put them in operation: Fifth Report on the Implementation
of the Telecommunications Regulatory Package, COM( 1999)537 (11 November 1999) at 16.
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2. Interconnection

Interconnection agreements essentially aim to ensure that the networks of the
parties to the agreement are linked in such a way that the customers of one party
can both communicate with those of the other party and obtain services
provided on the other party's network by the other party or by a third party."'
Interconnection is an attractive proposition for telecommunications service
providers for a number of reasons. Firstly, the value of their respective networks
to actual and potential customers increases with the number of reachable users, a
phenomenon known in economics theory as "network effects"."* Secondly,
interconnection in and of itself can be a profitable business, since the provider
can ask for compensation in return for connecting one of its customers to a
customer of another provider. By the same token, it can readily be seen that the
incentives freely to conclude interconnection agreements will vary from one
provider to another: the incumbent, with almost complete dominance of the
market, gains little by having access to the few customers of a new provider,'"
whereas the new provider absolutely needs interconnection. The incumbent
therefore has a very strong bargaining position, and it could impose prohibitive
charges on the newcomers, so as to stifle market entry.

In the light of the above, interconnection is a key element of the fully liberal-
ized model. The general principles of the fully liberalized model are that inter-
connection between public networks and services must be ensured,"* and that
operators with significant market power must grant access to their networks"^
and respect the principles of non-discrimination, proportionality, transparency
and objectivity."*

It should be noted that, under the fully liberalized model, the interconnection
rules are meant to apply not only to interconnection between competing
providers within a given Member State, but also to cross-border interconnection.
Accordingly, it is intended that the traditional correspondent system for interna-
tional communications, as described earlier,"' with its shared facilities and its
accounting rates, will disappear as between the Member States.

' " See Directive 97/33. Art. 2(l)(a) as well as Directive 90/388, Art. 1(1).as added by Directive
96/19.

' '* Network effects are discussed in greater detail as a central plank of the long-term case for
sector-specific regulation 5upra, Chapter Four, II.B and II.C.

'" In addition, these customers are likely to have been lost by the incumbent to the other
provider, so that by granting interconnection, the incumbent is in fact making it easier for the other
provider to take customers away from it, since interconnection prevents these customers from being
faced with a loss of network effects when moving to the other provider.

"* Directive 97/33, Art. 3 and 4.
' " Directive 97/33, Art. 4(2), as well as Directive 90/388, Art. 4a (as introduced by Directive

96/19).
' " Directive 97/33. Art. 6 and 7, as well as Directive 90/388, Art. 4a (as introduced by Directive

96/19).
"»



34 European 7e/icom/nunica/(0/u Law

3. Licensing

Under EC telecommunications law, authorizations comprise general authoriza-
tions and individual licences. A general authorization procedure provides that
undertakings complying with certain conditions may offer a given service
without a prior and explicit authorization from the authority.'*° An individual
licensing procedure, in contrast, requires undertakings to obtain a prior and
explicit permission from the regulatory authority before offering a given
service.'*' It follows from that distinction that general authorizations will
contain a limited number of "off-the-shelf conditions that can be formulated ex
an/e to apply to all providers alike. In contrast, individual licences are "tailor-
made" to suit each licensee (within the limits of general principles such as
necessity, proportionality and non-discrimination); accordingly, the licensing
authority has more discretion in the formulation of individual licence conditions,
and furthermore it can use individual licences to impose on a given licensee
more exacting conditions than could justifiably be imposed through a general
authorization (eg conditions relating to market power or control over certain
facilities).

The fully liberalized model affects authorization procedures in two respects.
Firstly, the abolition of special and exclusive rights implies that entry in the
telecommunications sector should be free; in cases where conditions must be
imposed upon entrants, they must be objective, proportional, transparent and
non-discriminatory.'" In particular, if licences are required, their number
should not in principle be limited; if it is only possible to grant a limited number
of licenses (eg for lack of available frequencies), they must be awarded
according to the principles just mentioned.'" Secondly and more importantly
for the present discussion, authorization procedures must not prevent market

"" The term is defined at Directive 97/13, Art. 2(l)(a). Under Directive 97/13, general authoriza-
tion may be with or without a prior registration procedure, whereby an undertaking must notify the
regulatory authority that it intends to offer a given service before beginning to do so (without having
to obtain permission from the authority): see Art. 2(1 )(a), 5(2). In contrast. Art. 2(3) of Directive
90/388 distinguishes between "general authorization" and "declaration" procedures, which would
correspond to "general authorization without registration" and "general authorization with registra-
tion" respectively for the purposes of Directive 97/13. This slight terminological discrepancy
between the two directives is immaterial for the discussion here.

'-' See the definition at Directive 97/13, Art. 2(l)(a). There is no reason to believe that Directive
90/388 uses that term any differently.

'" Imposing entry conditions on any other basis would amount to the creation of a special right
within the meaning of Directive 90/388. Art. 1, as introduced by Directive 94/46. That definition of
"special right" has been upheld in substance by the ECJ in the context of litigation surrounding
Directives 90/387 and 92/44: Case C-302/94, Judgment of 12 December 19%, R. v. S«-r«ary o/
Sto/*/w 7><a<fe a/irf /rufctfry, ex p. 0 7 [19%] ECR 1-6417 at rec. 34. The creation of special rights
in the telecommunications sector is not allowed anymore, pursuant to Directive 90/388, Art. 2(1)
(see also Directive 97/13, rec. 3).

'" Art. 3 of Directive 90/388 (as replaced by Directive 96/19) provides that the number of
licenses may only be limited because of the lack of available radio frequencies. In addition. Art.
IO( 1) of Directive 97/13 also allows for the number of licenses to be limited if not enough numbers
are available; this discrepancy is not so significant, given that Directive 97/13 expressly states that
limitations for reasons of numbering may only apply "for the time necessary to make available suffi-
cient numbers".
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entry or distort competition; it follows therefrom that any authorization proce-
dures provided for in national law must be both necessary and proportionate.'"
These two conditions are reflected in the choice of authorization procedure:

- Authorization procedures should only be used where essential requirements
are at stake; '" these requirements have been harmonized in the EC regulatory
framework.'**

- Authorization procedures should intrude as little as possible on the freedom to
provide services and on competitive market forces. Hence, as a rule, the
authorization procedure should take the form of a general authorization.'"
Only in a few cases, where ONP obligations are involved or scarce resources
must be attributed, should Member States be able to require individuul
licences.'**

V. CONCLUSION

On the way to full liberalization, EC telecommunications law went through no
less than four regulatory models within 10 years, from the traditional model
(until 1990), through the model of the 1987 Green Paper (1990-1996) and the
short-lived transitional model of the 1992 Review and the 1994 Green Paper
(1996-1998) through to the fully liberalized model (in place since 1998). The
evolution was progressive, however, with each new model building on the
elements of its predecessor.

In the course of a cursory examination, this Chapter showed that the carefully
crafted political compromises that led to the full liberalization of telecommuni-
cations within the EC in 1998 translated into regulatory models that — perhaps
inevitably — echoed the vagueness inherent in such compromises. Central
concepts such as "regulatory" and "operational" functions, "telecommunications
services", "telecommunications networks", "public voice telephony", "access",
"interconnection", "public/publicly available telecommunications services",
"public telecommunications networks", "significant market power" are not
defined precisely. In fact, these is probably no agreement yet amongst decision-
makers and interested parties as to what these terms mean. Indeed the actual
shape of the fully liberalized model still remains to be defined in part through

'*• See Directive 96/19, rec. 9 and 10, as well as Directive 97/13, Art. 3(2).
' " Directive 90/388, Art. 2(3). See also Directive 97/13, Art. 3(3), 4 and 8.
'** For the telecommunications sector in general, essential requirements comprise network

security, network integrity, interoperability of services, data protection, environmental protection,
town and country planning as well as frequency management: see Directive 90/388, Art. 1 (as
modified by Directive 96/19), Directive 90/387, Art. 2(6) (as modified by Directive 97/51) and
Directive 97/13, Art. 2(d). Whether and how each of these requirements applies will depend on the
circumstances of the service in question: see Directive 92/44, Art. 6(3), Directive 97/33, Art. 10 and
Directive 98/10, Art. 13(2).

' " Directive 97/13, Art. 3(3).
' " See Directive 90/388, Art. 2(3) and Directive 97/13, Art. 7.



36 European 7<?/ecom/nHmca/io/w Law

the interpretation that will be given to those terms in the course of decision
practice.

Nevertheless, the magnitude of the achievements since the 1987 Green Paper
must be acknowledged. The following Chapter shows how Article 86(3) EC (ex
90(3)) was used as a legal basis, in combination with Article 95 EC (ex 100a), in
order to give an impulse to the liberalization process. Afterwards, the avail-
ability of that basis for the further development of EC telecommunications law
is investigated.



THE "HARD CORE" OF
REGULATION AND

ARTICLE 86 EC

This Chapter aims to show how Article 86(3) EC (ex 90(3)) was used to give an
impulse to EC telecommunications policy in the run-up to liberalization (I.), and
how its use is bound to diminish now that liberalization has taken place (II.).

I. THE INTEGRATION OF ARTICLES 86 AND 95 EC IN
THE RUN-UP TO LIBERALIZATION

This section surveys the use of Article 86(3) EC (ex 90(3)) in the run-up to
liberalization, with emphasis on its relationship with Article 95 EC (ex 100a). It
starts by recalling the position taken by the Community institutions involved in
the implementation of the 1987 Green Paper (A.) and the compromise reached
in December 1989 (B.). The ECJ added its legal assessment of the situation in
the course of the challenges to Directives 88/301 and 90/388 (C). Afterwards,
Article 86(3) EC was used as a basis for a number of subsequent directives
(D.), and in fact it was integrated with Article 95 in an original legislative proce-
dure (E.), whereby directives adopted under Article 86(3) EC form a regulatory
"hard core" that gives the impulse for the enactment, implementation and inter-
pretation of more detailed directives adopted pursuant to Article 95 EC. The
interaction of the two bases is illustrated with some concrete examples,
concerning specific issues relating to universal service, interconnection and
individual licenses (F.).

A. THE STARTING POSITIONS

In the run-up to the main Directives implementing the 1987 Green Paper,
namely Directive 88/301 concerning terminal equipment and Directives 90/387
and 90/388 concerning services, the appropriate legal basis proved to be a
vexing issue between the Commission and the Council. It will be recalled that
the regulatory model of the 1987 Green Paper foresaw the liberalization of
telecommunications terminal equipment and services (with the exception of
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reserved services, comprising public voice telephony), and the maintenance of
existing special or exclusive rights over telecommunications networks.'

While all actors agreed that Article 95 EC (ex 100a) could be used, disagree-
ment centred on the possible use of another legal basis, namely Article 86(3) EC
(ex 90(3)). It is useful to recall the text of Article 86 EC:

1. In the case of public undertakings and undertakings to which Member States
grant special or exclusive rights. Member States shall neither enact nor maintain in
force any measure contrary to the rules contained in this Treaty, in particular to
those rules provided for in Article 12 and Articles 81 to 89.

2. Undertakings entrusted with the operation of services of general economic
interest or having the character of a revenue-producing monopoly shall be subject
to the rules contained in this Treaty, in particular to the rules on competition, in so
far as the application of such rules does not obstruct the performance, in law or in
fact, of the particular tasks assigned to them. The development of trade must not be
affected to such an extent as would be contrary to the interests of the Community.

3. The Commission shall ensure the application of the provisions of this Article
and shall, where necessary, address appropriate directives or decisions to Member
States.

In addition to any substantial distinction between Articles 86(3) and 95 EC (ex
90(3) and 100a) as to their field of application, they involve different legislative
procedures.

At the time of the 1987 Green Paper, Article 95 EC (ex 100a) provided for
measures to be enacted pursuant to the cooperation procedure, whereby the
Council adopts the measure and the European Parliament is involved to a certain
extent;^ since the entry into force of the Treaty on European Union in 1993,
Article 95 EC now falls under the co-decision procedure, under which measures
are enacted jointly by the Council and the European Parliament.' In any event,
the power to enact measures under Article 95 EC has always been with the
Council, and is now shared with the European Parliament.

In contrast, Article 86(3) EC (ex 90(3)) is one of the rare instances in the EC
Treaty where the Commission is entrusted with the power to issue a generally
applicable instrument such as a directive.'' Neither the Council nor the
European Parliament has any explicit role in the law-making process under
Article 86(3) EC. Nevertheless, from a broader political standpoint, it would
not be desirable for the Commission to ignore the views of the Council or the

' Supra. Chapter One. IV.
* The cooperation procedure was set out at Article 149 EC Treaty, as it had been introduced by

the Single European Act in I486. That Article was subsequently repealed by the Treaty on European
Union in 1943. but its content was moved to Article 252 EC (ex 189c).

' The co-decision procedure is set out at Article 251 EC (ex 189b), to which Article 95 EC refers.
* See also Article 39 EC (ex 48), whereby the Commission is empowered to make regulations

concerning the conditions under which workers may remain in another Member State following the
termination of their employment there.
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European Parliament when acting under Article 86(3) EC, if only because these
two institutions have the final say under the other legal bases of the EC Treaty
and Member States will be in charge of implementing measures taken under
Article 86(3) EC. By exceptionally leaving the Commission with the last word.
Article 86(3) EC in fact tips the institutional balance in favour of the
Commission, and puts it in a stronger position to "convince" the other actors to
follow its view.

The choice of legal basis therefore has a significant institutional impact:
pursuant to Article 95 EC. the Council (now with the European Parliament) is in
the "driver seat", whereas the Commission assumes that role under Article 86(3)
EC.

In addition to these political considerations, fundamental differences between
Commission and Council as to the priorities and timetable of telecommunica-
tions reform also lurked behind the debate surrounding the legal basis, as will be
seen below.

1. The position of the Commission

In the 1987 Green Paper, the Commission proposed to change the Community
telecommunications policy. Whereas until then the focus had been on co-ordina-
tion between Member States as regards service offerings, in particular as regards
the introduction of new services,' the Commission advocated the increased
opening of the telecommunications sector to competition:*

There are now many service functions and features that can be performed wither by
the public network or by a private network or the terminal equipment attached to
the network.

This factor tends to make fradVf/ona/ regu/a/ory />ou/ufary /IHM o/ .tervice.v more
and* more wnjraMe. All countries are confronted with the option of either extending
the application of telecommunications regulation to the sector of data-processing
terminals and imposing more and more restrictions (many of which will be difficult
to control) on the growing capability of private installations in switching and intelli-
gent functions, such as digital PABXs or personal computers connected to the
network, or defining the telecommunications regulatory framework more narrowly,
allowing the full benefits of technical progress to be reaped.

The trend points world-wide towards the latter solution. The question facing Europe
is how to translate this trend into a step-by-step transformation of the regulatory
measures in force.

The above excerpt, among others/ announced the drive towards liberalization
that would become a central feature of Community telecommunications policy
after the 1987 Green Paper. For the Commission, liberalization is the most
appropriate response to the evolution of the telecommunications sector.
Harmonization and co-ordination of PTO service offerings, as had been done

' 5apra, Chapter One, I. ' 1987 Green Paper at 42. * See also ibid, at 177-8.
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before, would retain some significance, but not as the mainstay of telecommuni-
cations policy.

In legal terms, the above excerpt shows that the Commission anticipated that
it might be necessary to "roll back" the domain of monopoly rights granted by
Member States to their respective PTO. Even if prmuj/acie it should be possible
to do so within the context of a directive based on Article 95 EC (ex 100a),
choosing that legal basis would leave the final word with the Council, where
considerable resistance to any loosening of national monopolies could be
expected from a number of Member States. The chances of success were far
greater if the Commission could ultimately decide on the liberalization measures
pursuant to Article 86(3) EC (ex 90(3)). In the 1987 Green Paper, the
Commission already alluded to the possibility of using Article 86(3) EC as a
legal basis for measures in the telecommunications sector.* The clearest state-
ment came in the concluding section:''

In pursuing the implementation of these proposals, and the lifting of existing
restrictions, the Commission will take full account of the fact that the competition
rules of the Treaty apply to Telecommunications Administrations [PTOs], in partic-
ular to the extent they engage in commercial activities. It may use, as appropriate,
its mandate under Article 90(3) [now 86(3)] of the Treaty to promote, syndironz'je*
and accWmi/e fte o/i-going franj/ormamm.

:-.*-- - . ' - ' ' • • . . H r 5 > r . t V y ^ f ^ - i : ' I - .

According to the Commission, therefore, the implementation of the objectives
outlined in the Green Paper would rest on both legal bases.'" The Commission
did not define their respective realms very precisely, however. In one passage, it
seems to indicate that Article 86 EC (ex 90) would be used for "network
access", while Article 95 EC would provide the basis for the harmonization of
"technical specifications". For the Commission, both sets of measures would fall
under the broad heading "Open Network Provision" (ONP), which would
concern "access" in general. The Commission also states later that access
comprises "technical interfaces", "tariff principles" and "restrictions of use"."
There is no indication as to how these three categories relate to the two legal
bases put forward by the Commission.

For the Commission, Article 86(3) EC could therefore be used to spearhead
the implementation of the liberalization goals of the 1987 Green Paper. Still the
1987 Green Paper does not put forward any cogent explanation as to why
Community measures would be taken under Article 86(3) as opposed to Article
95 EC.

In all likelihood, the Commission waited for the reaction of the other institu-
tions and of the various actors in the telecommunications sector before being

* Ibid, at 62 and 69. * Ibid, at 186.
'" Both P. Ravaioli, "La Commurvaute europeenne et les telecommunications: developpements

rtcents en matiere de concurrence" [1991) RIDE 103 at 128-9 (Note 42) and V. HaUopoukx.
"l.'«Open Network Provision», moyen de la deregulation" (1994) 30 RTD eur. 63 at 70-1 note that
the 1987 Green Paper was not very clear as regards legal bases. , -

" 1987 Green Paper at 70. • . -^:- ,saf. i .s ,-«4 '
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more explicit. After having collected comments on the 1987 Green Paper, it
announced at the beginning of 1988, in its Communication on the
Implementation of the Green Paper up to 1992, that it would issue directives
based on Article 86(3) EC for (i) the liberalization of the market for terminal
equipment and (ii) the opening of telecommunications services and the separa-
tion of regulatory and operational functions."

In view of persisting controversy, the Commission saw fit to set out its
position in greater detail in the explanatory memorandum accompanying its
proposal for the ONP Framework Directive:" .1*-...j.

[T]he Commission has been guided by two basic considerations:

- On the one hand, its duty of surveillance and its obligation to end restrictions
which constitute infringements of the Treaty;

- On the other hand, the need to create the conditions for an open Community-
wide market, by progressive harmonization.

In this context, it seems useful to recall the respective roles of Article 100A (now
95] and the duties of the Commission under Article 90(3) |now 86(3)] of the Treaty.

On the one hand, Article 100A [now 95]... has... a_/i<ncrion 0/ /larmom'zafr'on, in
order to abolish barriers resulting from a divergence of national legislation or
regulations.

On the other hand, the Treaty, in particular Article 90 [now 86], entrusts to the
Commission a s/>eci/ic oM/gafi'on 0/ swrve/7/ance and a dury fo acr with regard to
Member States concerning their obligations under Article 90(1) [now 86(1)]...

The Commission therefore considers that Article 100A and Article 90 [now 95 and
86] are complementary and cannot be substituted for each other. Accordingly, the
Commission considers a two-pronged approach appropriate, emp/ta.n';i'/ig f/ie
comp/emen/ar/fy 0/progress/ye harmon/zaft'on ("Open AfefworJt /VoW.«'on -
via Council Directives (Article 100A [now 95]) and ac7/on under rne
oW/gof/on 0/ ,survei7/ance and dufv to acf vW/n regard Jo comp/iance wi/A 7V«i/y
rtttes (Article 90(3) [now 86(3)]) via a Commission Directive. '̂ HWî .t'-v »;:

In the above passage, the Commission presents for the first time an articulated
view of the relationship between Articles 86(3) and 95 EC: in its opinion, the
two legal bases are complementary and not interchangeable.'" The former
applies more precisely when the Commission acts in its function as guardian of

" Communication on the Implementation of the Green Paper up to 1992, COM(88)48final (9
February 1988).

" Proposal for a Council Directive on the establishment of the internal market for telecommuni-
cations services through the implementation of Open Network Provision (ONP), COM(88)825final
(9 January 1989) at 7a-8a.

'* The arguments presented by the Commission before the Court of Justice in defence of the first
liberalization directive based on Article 86(3) EC, Directive 88/301, were along the same lines: see
the Report for the Hearing in Case C-202/88, France v. Com/nu-tion (1991) ECR 1-1223 at 1-1234,
para. 46.
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the Treaty to put an end to violations of the provisions concerning the free
movement of services (Article 49 EC (ex 59)) or competition (Articles 81-82
EC (ex 85-86)). In that respect, the use of Article 86(3) can be seen as a "fast-
track" alternative to Article 226 EC (ex 169). Article 95 covers harmonization
measures in order to smooth out barriers resulting from national legislation.
According to the Commission, no other legal base than Article 86 EC (ex 90)
could be used for the purpose of removing special or exclusive rights or
mandating the separation of operational and regulatory functions.

2. The position of the Council

Some Member States agreed with the Commission. Yet for a majority,
Community telecommunications policy could evolve to meet the goals set out in
the 1987 Green Paper without breaking with the previous ways, as the
Commission appeared to propose. As shown in the Council Resolution of 30
June 1988, the Council envisaged a different path than the Commission, whereby
the organization of the telecommunications sector as it was in 1988 would not be
changed dramatically." The sector would blossom not so much by "rolling back"
exclusive or special rights, but rather by ensuring a high degree of harmonization
in the offerings of the respective PTOs, so that all users (and providers of liberal-
ized services, which count as users under that model'*) would find the same basic
offerings throughout the EC and would therefore be in a position to bring
forward the common market for telecommunications. As the Council underlines,
this implies not only that PTOs would be under certain obligations relating to
their special or exclusive rights, but also that users (including providers of
services to third parties) will suffer from certain restrictions with respect to
access to the public network. Amongst the "major policy goals" identified by the
Council, the first is indeed "Community-wide network integrity", based on "full
interconnectivity between all public networks". The creation of an "open,
common market for telecommunications services" comes in second place, and
even then it is to be done only "progressively" and in close connection with the
development of the framework for Open Network Provision (ONP). Furthermore,
cooperation between PTOs (and others as well) is to be encouraged as far as is
compatible with competition law. Liberalization of certain telecommunications
services is not openly mentioned in the Council Resolution; it would seem to
constitute more of a side-effect from harmonization than an explicit policy goal.
Furthermore, liberalization would in that context constitute the consequence of a
particular choice of Community policy (among a range of possible options under
the EC Treaty), and not a result directly mandated by the Treaty.

In light of the position outlined above, it can be understood that, contrary to the
Commission, the Council (or at least a majority thereof) did not seem to see a role
for Article 86(3) EC (ex 90(3)) in the development of the Community telecommu-
nications market; the measures to be taken to fulfil the objectives of the 1987

" 119881OJC 257/1.
'* See the discussion on access and interconnection »pra. Chapter One, II_2.d..
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Green Paper (and generally, to achieve the single market in the telecommunica-
tions sector) reflected policy choices as to telecommunications policy at the EC
level, and accordingly they should rest upon Article 95 EC. Moreover, any
questions of compatibility with the EC Treaty should be raised in infringement
proceedings before the ECJ pursuant to Article 226 EC (ex 169), and not under
Article 86(3) EC, which offers less procedural guarantees to the Member States."

3. The position of the European Parliament

As far as legal bases are concerned, the European Parliament agreed with the
Council that Article 95 EC (ex 100a) would be the appropriate legal basis for all
measures related to the achievement of the goals of the 1987 Green Paper. In a
Resolution of 23 November 1989, the EP expressly called upon the Commission
to modify the legal basis of its Directive on competition in the markets for
telecommunications services and bring it under Article 95 E C *

The substantive concerns of the EP were not the same as those of the Council,
however. The EP was worried that liberalization would be done at the expense
of services to the population in general. It considered that it is "important that
basic universal services be provided at reasonable prices for the entire popula-
tion" and that such services "should be provided exclusively by [PTOs], since
any break-up of this monopoly might engender an unbridled profit mentality,
thus jeopardizing the provision of certain services for marginal user
categories"." For the EP, accordingly, monopoly rights in the telecommunica-
tions sector were not necessarily incompatible with the EC Treaty, and their
abolition would reflect a policy choice on the way towards the realization of the
single market, hence the insistence on using Article 95 EC as a legal basis.

B. THE COMPROMISE OF DECEMBER 1989

In the meantime, the Commission had already enacted Directive 88/301, which
provided for the removal of special or exclusive rights concerning telecommuni-
cations terminal equipment, on the basis of Article 86(3) EC (ex 90(3)). A
significant number of Member States challenged the legal basis of Directive
before the ECJ;*> the judgment of the ECJ is discussed further below.*'

" For more details, see the position of the Member States as set out in the Report for the Hearing
in Case C- 202/88, fro/ice v. CommiMion [1991] ECJ 1-1223 at 1-1226 and ff.

" European Parliament Resolution of 23 November 1989 on competition in the telecommunica-
tions sector [ 1989] OJ C 323/118.

" European Parliament Resolution of 14 December 1989 on the need to overcome the fragmenta-
tion in telecommunications [1989] OJ C 12/66 at clauses 14 and 13 respectively.

*> Case C-202/88, Francs v. Commmion [1991] ECR 1-1223. France was supported by Italy,
Belgium, Germany and Greece. All of these Member States together tallied more than enough votes
to block a proposal under Article 95 EC, which would lead one to believe that Directive 88/301
might not have been enacted with the same content under Article 95 EC, if it is assumed that
Member States which went before the ECJ had reservations about the substance of the Directive as
well as its legal basis.

*' /n/ra.I-C-
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Figure 2.1 Disagreement on the scope of Directive 90/388

The Commission was bound to proceed in the same fashion for the liberaliza-
tion of telecommunications services. At the end of 1988, it had adopted a draft
Directive on competition in the markets for telecommunications services, based
on Article 86(3) EC;" at the same time, a draft Directive on Open Network
Provision (ONP), based on Article 95 EC (ex 100a), was tabled before the
Council." The Member States disagreed with the Commission not only on the
legal basis of the draft Directive based on Article 86(3) EC, but also on its
substance. The scope of the disagreement can be illustrated as shown in Figure
2.1.

The Council agreed with the Commission that, as regards voice telephony, the
basic voice telephony service (public voice telephony) could remain under
exclusive or special rights (thus excluding the possibility that the basic transport
of voice communications would be done on private networks, as reflected in the
above figure), while other voice services would be liberalized.^ As regards data

" Sec Bulletin EC 12-1988. pan. 2.1.72. ~" • - •>'•>>.«
- ' Proposal fur a Council Directive on the establishment of the internal market for telecommuni-

cations services through the implementation of Open Network Provision (ONP) [ 1989) OJ C 39/8.
'•* See iu/)r<i. Chapter One. II.2c. for a discussion of how public voice telephony was defined and

what scope was left for other voice services.
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communications, there was also agreement that any service going beyond basic
data communication, ie the mere carriage of data on the public packet-switched
network, would be liberalized.

Disagreement between the Commission and the Council centred on the regime
applicable to basic data services." At that point in time. Member States followed
different models for the regulation of the data communications sector.** In some
Member States, such as the UK, public data services were not very developed,
since the official policy had been to leave it to the users of data services (back
then mostly large corporations and multinationals) to arrange for these services,
usually by putting together their own data networks (self-provision) or — where
data services were not subject to exclusive rights — by purchasing such services
from a private service provider. Other Member States, however, had taken a
public service approach and entrusted the PTO with the rollout of national
packet-switched data networks, so as to make data communications available to a
large class of customers; that model usually implies the grant of exclusive rights,
in order to bring as much traffic as possible onto the data network so that the cost
of the public service obligations are minimized. Such was the case in France,
where in addition the deployment of a nationwide data network had gone hand in
hand with the Minitel programme." For the latter group of Member States, a
complete liberalization of basic data transport would upset the financial balance
of public packet-switched data communications, among others by allowing
"cream-skimming" by the new service providers .**

In its draft Directive, the Commission was apparently ready to allow Member
States until 31 December 1992 to liberalize basic data services, so as to leave
them time to adjust the financial regime of the public network. After that date,
basic data services would fall under the same regime as other liberalized
services, ie no other conditions than essential requirements (as defined in the
Directive) could be imposed on the authorization to provide the service. That
was not sufficient for the Member States concerned.

On 28 June 1989, a Directive on competition in the markets for telecommuni-

" See also A. Blandin-Obernesser, L* r/gim* ./urüfofu« communaura/r« d « jerWce* <fe r///com-
mumcariortj (Paris: Masson Armand Colin, 1996) at 97-8.

* The different models are explained in P.A. David and W.H. Steinmueller, "Economics of
compatibility standards and competition in telecommunication networks" (1994) 6 Info Econ & Pol
217 at 232-5. The UK followed what is described there as the US model. It is interesting to note that
the authors saw some potential advantages to the continental European method, which were appar-
ently not realized. With the Internet, the US approach (interconnection of private networks) was
retained, although the concentration taking place in the Internet industry means that in the end the
market could be dominated by a few players that would operate European-style "public" data
networks. See the analysis made in the Decision of 8 July 1998. Case IV/M.1069, WorWrom/MC/
[1999] OJL 116/1.

" Traffic generated by the use of the Minitel made up the largest part of the traffic on the French
national packet-switched data network, Transpac.

** It is apparent that the debate surrounding basic data services was but a preparatory round for
the debate on the liberalization of public voice telephony, where similar arguments about public
service obligations and their financing were raised. On universal service, see jupra. Chapter One,
IV.4.1. as well as in/ra, 11.2. and Chapter Four, II3.b.
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cations services was adopted, but it was not immediately notified to the Member
States." It appears that the Commission was anxious to avoid a conflict with the
Council over both the substance of that Directive and the use of Article 86(3)
EC as its legal basis, and chose instead to suspend the notification of the
Directive until some form of consensus could be reached with the Council,
which was also debating the draft ONP Directive. The Commission had
however indicated that, in the absence of agreement in the Council, that
Directive would be notified on 1 April 1990.** Discussions were held in the fall
of 1989,-*' and a compromise was reached at the Council meeting of 7
December 1989."

The "Compromise of December 1989", as it is often referred to, involved a
number of points, which were summed up by the Council as follows:" g nur;

The Council:

, - notes that a large majority of delegations express their agreement with the
^ content of the amendments made by the Commission to Articles 3 and 10 and the

recitals of its Directive on competition in markets in telecommunications services
enabling the Council to adopt the ONP Directive as part of an overall compro-
mise, while some delegations continue to have reservations on that content;

_ - welcomes the spirit of co-operation shown between the Commission and the
Member States, which has made possible a significant step forward in the
completion of the internal market in telecommunications services;

- notes that a large majority of Member States nevertheless dispute the legal basis
chosen by the Commission for its Directive and reaffirms that Article 100a [now
95] provides the appropriate basis for implementing the aims set out in the
Commission's Green Paper and the Council Resolution of 30 June 1988.

The first dash signals that the Commission has changed its Directive of 1989 in
order to accommodate the group of Member States that took a public service
approach to basic data services.^ As is reflected in Article 3 of Directive
90/388, while those services must be liberalized, Member States were allowed
to impose restrictions upon service providers going beyond essential require-
ments: these restrictions may pertain to the permanence, availability and quality
of service," or to the safeguard of the task of general economic interest imposed

*• See Blandin-Obernesser. .supra, note 25 at 93.
» See Bull. EC 6-1989. para. 2.1.95.
" See the account of the Council Meeting of 7 November 1989, Council Press Release 196/89.

Before that, an informal meeting had been devoted to the issue of telecommunications liberalization
and harmonization on 12 September 1989: see Blandin-Obernesser, supra, note 25 at 97.

" See Council Press Release 235/89 (7 December 1989).
" This summary is found in Council Press Release 235/89. ibid.. where it is included within

quotation marks, thus indicating that it is a direct excerpt from the records of the Council. See also
C. Hacker. "Ix: compromis du 7 decembre 1989" (1990) DIT73.

" See P. Ravakili, JU/V<I, note 4 at 135-8 and H. Ungerer, "Liberalization of European
Telecommunications" (1991] TDCR 17 at 18.

" These are the three characteristics of universal service, as it was defined later in Directive
97/33. See supra, Chapter One. IV.D.l.
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by the Member State upon its PTO. In addition, the Member States agreed to put
packet-switched data services high on the list of topics for which a specific ONP
instrument would be agreed.'* In the end, therefore, basic data services find
themselves in the awkward position of being liberalized on almost the same
footing as other liberalized services (but for the grace period and the additional
conditions provided for at Article 3 of Directive 90/388), while being covered
by ONP on the same basis as infrastructure or reserved services such as voice
telephony," thus reflecting the various regulatory approaches to these services.

The second dash has greater long-term significance, since it represents an
acknowledgement that the Commission had accepted to change the substance of
a Directive based on Article 86(3) EC (ex 90(3)) in order to obtain the support
of the Council (presumably the qualified majority which would have been
required for the same measure to be adopted pursuant to Article 95 EC (ex
100a)), and to delay the adoption of such a Directive until it had gained such
support. Some criticism was levelled at the Commission for compromising on
the use of Article 86(3) EC; others noted that the Commission had acted without
compulsion and merely delayed the entry into force of its Directive without
abandoning it.'" It is true that the Commission had not prejudiced its legal
position, but it had nonetheless recognized the practical and political limits of its
power to issue Directives pursuant to Article 86(3) EC, and created a precedent
in inter-institutional practice. In every subsequent resolution on telecommunica-
tions policy, the Council would recall the "Compromise of December 1989" in
order to remind the Commission that it should seek the support of the Member
States before enacting a Directive based on Article 86(3) EC.-"

Finally, the third dash in the account provided by the Council indicates that
there was still no agreement on the appropriate legal basis for the measures
presented by the Commission, since a "large majority" of Member States would
have favoured Article 95 EC. In any event, since the Commission had modified
the substance of its Directive in order to make it acceptable to the Council, the
dispute on the legal basis became pointless, at least from the point of view of the
Council. The views of the European Parliament, on the other hand, had not been
taken into account, and from its perspective the Compromise of December 1989
was probably not satisfactory.

, > . ^ s . c . r - i s - . . . v r - ' - „ ; • • . - • • > ' . ' • ' • • . . " ' • - • « . ' . • ; . J , ^ : , " «

* See Directive 90/387, Annex III under 2. and 3.
•" See Recommendation 92/382 of 5 June 1992 on the harmonized provision of a minimum set of

packet-switched data services (PSDS) in accordance with open network provision (ONP) principles,
[1992] OJ L200/1. See also P. Defraigne, "Les developpements recents en matiere de liberalisation
des services de telecommunication dans la reglementation europeenne" (1989) DIT 57 at 64.

'* See J.-E. de Cockborne, "Liberalisation communautaire des telecommunications: Faut-il
remettre en cause la politique de la Commission?" (1990) RDAI/1BU 287 at 297-8.

" See the Council Resolution of 17 December 1992 on the assessment of the situation in the
Community telecommunications sector [1993] OJ C 2/5, the Council Resolution of 22 July 1993 on
the review of the situation in the telecommunications sector and the need for further development in
that market [1993] OJ C 213/1, the Council Resolution of 22 December 1994 on the principles and
timetable for the liberalization of telecommunications infrastructures [1994] OJ C 379/4 and the
Council Resolution of 18 September 1995 on the implementation of the future regulatory framework
for telecommunications [1995] OJ C 258/1. See m/ra, I.D.
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C. THE LEGAL ASSESSMENT OF THE ECJ *

The "Compromise of December 1989" was very much a political compromise,
which did not rest on any firm legal basis. At that time, the legal situation was
not very clear, since Directive 88/301 on competition in the markets in telecom-
munications terminal equipment, the first directive adopted on the basis of
Article 86(3) EC (ex 90(3)) in the wake of the 1987 Green Paper, had been
challenged by a number of Member States before the ECJ, and the case was still
pending. Following the compromise, the Council proceeded quickly with the
adoption of Directive 90/387 on the establishment of the internal market for
telecommunications services through the implementation of Open Network
Provision (ONP), based on Article 95 EC, on 28 June 1990, and in order to
underscore its willingness to move in step with the other Community institu-
tions, the Commission adopted on the same day Directive 90/388 on competi-
tion in the markets for telecommunications services, as modified in view of the
compromise. Some Member States still contested the validity of Directive
90/388 before the ECJ.«

The ECJ ruled on Directive 88/301 on 19 March 1991 (7*?rmina/ EoK/pmen/
cusO,?' uiiii utiTOircCcitniR/iiAft vii V, Vwwntutn VWI?* ^ f t « v 'JW*, IIMM. t o t

of prime importance for the interpretation of Article 86 EC (ex 90); they have
been discussed by many authors.'" Since, on the issue of the proper legal basis,
the ruling on Directive 90/388 essentially followed the 7erm<na/ f^u/pminf
case, the following discussion will refer to 7Vrmma/ Zsouipmenf.

Perhaps the main breakthrough in Termina/ £anzpmenf is the statement by the
Court that "even though [Article 86(1) EC (ex 90(1))] presupposes the existence
of undertakings which have certain special or exclusive rights, it does not follow
that all the special or exclusive rights are necessarily compatible with the
Treaty."*' The Court thus found that the powers of the Commission under

«° Spain (supported by Prance), Belgium and Italy. Their caws were joined. See ECJ. Judgment
of 17 November 1992, Cases C-271,C-281 and C-289/90,Spain v. Commiuion [1992] ECR 1-5833.

*' Supra, note 21.
** Supra, note 40.
" See among others N. Emilkxi, Case comment [1993] ETJR 305,C. Esteva Mosso, "La compati-

bilitfc des monopoles de droit du secteur des telecommunications avec les normes de concurrence du
Traite CEE" [1993] 29 CDE 445 at 458-62, H.M. Gilliams, Case comment [1993] SEW 368. A.
Mattere, "L'arret «Terminaux de telecommunications» du 19 mars 1991: interpretation et mise en
oeuvre des articles 30/36 et 90 du traite CEE" [1991] RMUE 245-50, D. Nedjar, "Les competences
de la Commission des Communautes europeennes et la situation des entreprises publiqucs" [1992]
RFDA 291, K. Plalteau, "Article 90 EEC Treaty after the court judgment in the telecommunications
terminal equipment case" [1991] ECLR 105, P. Ravaioli. jupra, note 4 at 110-27. PJ. Slot, Case
Comment, (1991) 28 CMLR 964, S. M. Taylor. "Article 90 and Telecommunications Monopolies"
[1994] ECLR 322 at 325-8. F. Von Burchard. "Die Kompetenzen der EG-Kommission nach Artikel
90 111 EGV" [19911 EuZW 339, S. Wheeler, Case comment [1992] ELR 67. These two cases are
also discussed in F. Blum and A. Logue, State Afonopo/i« l/»ukr £C Law (Chichester: Wiley,
1998). including at 45-8. 106-9. 143-4.

*• Supra, note 21 at Rec. 22. In the Servira case, supra, note 40, the ECJ also dismissed die
argument that Ankle 86(3) EC did not extend so far as to allow the prohibition of special or exclu-
sive rights. It did not repeat the wording of 7>rmifuii E^uiprnfrt in its judgment, however. It even
recalled its traditional position that exclusive rights are "not as such incompatible" with the Treaty,
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Article 86(3) EC (ex 90(3)) were not limited to ensuring that exclusive or
special rights are exercised in compliance with the other rules of the Treaty. On
the basis of that Article, the Commission could go further and require Member
States to remove special or exclusive rights, if such rights were "not compat-
ible" with the Treaty. The holding of the Court in 7>rmina/ Ex/wj/wirm changed
the balance of Community law as regards the relationship between Member
State intervention in the economy and the rules concerning the internal market
or competition.'" According to Advocate-General Tesauro, Article 86 EC (ex
90) treated this "fundamental contradiction inherent in the entire Community
plan" with "clear obscurity".'** Before 7>rmma/ E</u/>m<7i/, it was thought, on
the basis of the Sacc/ij decision of 1974, that the grant of exclusive or special
rights was "not as such incompatible" with the EC Treaty.*' The Advocate-
General would have found that the grant of special or exclusive rights should at
least benefit from a presumption of validity;'"' the ECJ in the above statement
was even drier and did not allude to such a presumption.

In the context of the current Chapter, the 7'erni/na/ fou/pmcnr case is also
significant because of the dispute between the institutions as to the appropriate
legal basis for the liberalization measures was put before the ECJ. As it turned
out, the Court did not opt for either of the approaches put forward by the
Commission or the applicant Member States (which followed the Council
position as outlined above)."' The Court first dealt with the relationship between
Articles 226 and 86 EC (ex 169 and 90):»

It must be held in that regard that Article 90(3) [now 86(3)] of the Treaty empowers
the Commission to specify in general terms the obligations arising under Article
90(1) [now 86(1)] by adopting directives. The Commission exercises that power
where, without taking into consideration the particular situation existing in the
various Member States, it defines in concrete terms the obligations imposed on
them under the Treaty. In view of its very nature, such a power cannot be used to
make a finding that a Member State has failed to fulfil a particular obligation under
the Treaty.., ., ,,.^, . ^ ^ . ^ ^ ^ . , .^,„. , , , , « , . ^ . . ,.,„,*.,,,,.„„„ „ ^

referring to its judgment of 10 December 1991, Case C-179/90, Werci ConvenzionaH ftwto aV
Genova 5p4 v. Suferurgicti GafcrieZ/i Sp/t [1991 ] ECR 1-5889.

•" Blum and Logue, supra, note 43 at 1-4 speak of a "fundamental change" and divide the history
of the interpretation of Article 86 (ex 90) in the pre- and post-Terminaf figuipmenf periods.

** See Termina/ f^uipmenf, iu/wa, note 21, Conclusions of AG Tesauro at para. 11.
" ECJ, Case 155/73, Judgment of 30 April 1974. 5accW [1974] ECR 409 at Rec. 14. In SaccW,

the ECJ was concerned solely with the compatibility of special or exclusive rights with Articles 82
and 12 EC (ex 86 and 6), but commentators agreed that the holding was valid as regards compati-
bility with the Treaty in general, except in specific cases where the existence of a monopoly as such
might violate Article 31 EC (ex 37). See Blum and Logue, supra, note 43 at 1-4, referring to ECJ,
Case 59/75, Judgment of 3 February 1976. Mang/iera [1975] ECR 91.

** Ibid, at Rec. 29.
*' Contra P. Ravaioli, supra, note 4 at 118-9, who concludes that the ECJ has broadly supported

the Commission's position. Since the European Parliament did not intervene in the proceedings and
its views on the issue of legal basis corresponded to the Council's, it will not be mentioned in the
discussion here.

* S u p r a , n o t e 2 1 a t p a r a . 1 7 - 1 8 . - > > • ; , : : • • « « Ä v i : - : t i ' , : . , v . , :: '.:.-• ? > ' . i > - • --. • ; ? ? * •<: • -.-; ••*



50 European 7e7ecom/HMm'caf ions

However, it appears from the content of the directive at issue in this case that the
Commission merely determined in general terms obligations which are binding on
the Member States under the Treaty. The directive therefore cannot be interpreted
as making specific findings that particular Member States failed to fulfil their oblig-
ations under the Treaty, with the result that the plea in law relied upon by the
French Government must be rejected as unfounded.

On this point, the Court did not follow the argument of the Commission,
according to which Article 86(3) empowered the Commission to act against
infringements of the Treaty. For the ECJ, findings of infringement directed at a
Member State cannot be made through Article 86(3) directives." Having
refused the Commission's interpretation, the ECJ did not by the same token
adopt the applicants' view, which would have restricted the ambit of directives
under Article 86(3) EC to supervisory measures such as Directive 80/723 on the
transparency of financial relations between Member States and public undertak-
ings." Rather, the ECJ characterized in its own way the powers of the
Commission under Article 86(3) EC as "the specification in general terms of
obligations arising under Article 86".

ilik not'easy ib see rlow trie "specirfcHilbtr irr general' tfcrmirW/frrtcilf OVJTIT

(ex 90) fits within the general framework of Community law. On the one hand,
the ECJ in the excerpt above distinguishes it from a finding of infringement. Yet
the main provisions of the EC Treaty to which Article 86(1) EC could refer in
the telecommunications area, namely Articles 28, 31, 49, 81 and 82 (ex 30, 37,
59, 85 and 86), were all found to have direct effect,'-' meaning that they are
clear, unconditional and not requiring any implementing measures.** In theory,
Directive 88/301 could not add any normative value to the Articles it purported
to apply (Articles 28, 49 and 82) which was not already there." To the extent

" They should presumably be made either by the ECJ on the basis of an action under Article 226
EC (ex 169) or, in the specific case of infringements of Article 86(1) EC (ex 90(1)), through a
decision pursuant to Article 86(3) EC. The ECJ has later confirmed that the Commission could act
against infringements of Article 86 (ex 90) by way of decisions under Article 86(3) EC directed at
Member States: see Judgment of 12 February 1992, Cases C-48 and C-66/90, M?rti<r/an<& v.
Commiwiort 11992] ECR 1-565.

" (I98O| OJ I. 195/35. The power of the Commission to enact that directive had been challenged
by a number of Member States at the time: see Judgment of 6 July 1982, Cases 188 to 190/80,
France v. Commj»w/i 11982] ECR 2545.

" See for Article 28 EC (ex 30): Judgment of 22 March 1977, Case 74/76, /onW/i <* Vo/pt Sp/4 v.
Merwii (1977] ECR 557; for Article 49 EC (ex 59): Judgment of 3 December 1974, Case 33/74, Von
flios/xrj;rfi v. Aesfuur von de fledry/iverenifling voor de Mefaafai/veWteid [1974] ECR 1299; for
Articles 81(1) and 82 EC (ex 85(1) and 86): Judgment of 30 January 1974, Case 127/73, flffr v.
SAfiAM 11974] ECR 51, Judgment of 10 July 1980. Case 37/79, Anne Marty SA v. Ertee La<«fcr SA
[1980] ECR 2481 (among others).

*• The doctrine of direct effect was first set out in Judgment of 5 February 1963, Case 26/62, van
Gend en Loot [1963] ECR 1. On its subsequent evolution, see Groeben/G. Schmidt, Article 189 at
4/1030-2. para. 8-13.

" In practical terms. Directive 88/301 represented a break with past policy, since it sought to
extend the reach of Article 86 EC (ex 90) to require the abolition of exclusive or special rights.
Before the 1987 Green Paper and the ensuing discussion, it was certainly not accepted that Article
86 EC (ex 90) extended that far, and accordingly the applicants argued before the ECJ that Directive
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that the situation in a Member State did not correspond to the substance of
Directive 88/301, that Member State was thus infringing the EC Treaty. Such
was certainly the opinion of the Commission, since it explained in the recitals of
the Directive how the grant or maintenance of exclusive rights concerning
telecommunications equipment was "not compatible" with certain provisions of
the EC Treaty.** The ECJ agreed with that point of view in its review of
Directive 88/301." The interpretation given by the ECJ to Article 86(3) EC is
thus difficult to square with the doctrine of direct effect.

The key factor for the ECJ to conclude that Directive 88/301 does not amount
to a finding of infringement appears to be that this Directive is addressed to all
Member States and does not make any specific findings, ie does not identify any
individual Member State as having failed to fulfil its Treaty obligations.™ In the
end, thus, it would appear that Directive 90/388 was validly enacted as a direc-
tive pursuant to Article 86(3) EC because of rather formal considerations: it was
enacted in general terms and addressed to all Member States, ie in the format
usually associated with a directive."

Having found that Directive 88/301 constituted a valid "specification in
general terms" of the obligations of Article 86 EC, and thus could be enacted
under Article 86(3) EC, the ECJ then went on to consider how such "specifica-
tion" of Treaty obligations related to the harmonization of laws under Article 95
EC. Here as well, the ECJ did not follow any of the submissions made to it.
Both the applicant States and the Commission had argued that Articles 86(3)
and 95 EC were exclusive of one another, disagreeing only on which one was
the appropriate legal basis for Directive 88/301. The ECJ found that'*'

Article 100a [now 95] is concerned with the adoption of measures for the approxi-
mation of the provisions laid down by law, regulation or administrative action in
Member States which have as their object the establishment and functioning of the
internal market... As for Article 90 [now 86], it is concerned with measures adopted
by the Member States in relation to undertakings with which they have specific
links referred to in the provisions of that article. It is only with regard to such

88/301 reflected policy choices (to be made under Article 95 EC and not a mere application of
provisions from the Treaty. It is not easy to reconcile the possibility of changes in policy (other than
through the case-law of the ECJ itself, as in the Judgment of 24 November 1993, Cases C-267 and
268/91, AT«* [1993] ECR 1-6097) in the interpretation of central provisions of the Treaty with the
doctrine of direct effect.

** See Directive 88/301, Recitals 5 (for Article 31 (ex 37)) and 13 (for Article 82 (ex 86)).
" See 7ermi'/uj/ Equipment, supra, note 21 at Rec. 31-44, in particular Rec. 39 and 43, where the

Court also concluded that exclusive rights over the importation, connection, bringing into service
and maintenance of telecommunications terminal equipment were "incompatible" with Article 28
EC (ex 30).

** Even if the Commission had provided sufficient reasons for its conclusion that exclusive rights
were not compatible with the Treaty, as the Court stated in 7Vrmma/ E^u/pmem, ibid, at Rec. 59-62.

" Article 249 EC (ex 189) allows directives to be addressed to one, many or all Member States:
Groeben/G. Schmidt, Article 189 at 4/1048, para. 36. In practice, the vast majority of directives are
addressed to all Member States. . •.-,-.• ,.

at Rec.24-6. < > : = , , ; « ' ^ - i •: . « - > - > . . - > : , : ? ' ^ >



32 European 7e/ecom/nu/i<ca/i0n5 Law

measures that Article 90 [now 86] imposes on the Commission a duty of supervi-
sion which may, where necessary, be exercised through the adoption of directives
and decisions addressed to the Member States.

It must therefore be held that the subject-matter of the power conferred on the
Commission by Article 90(3) [now 86(3)) is different from, and more specific than,
that of the powers conferred on the Council by... Article 100a [now 95].

It should also be noted that... the possibility that rules containing provisions which
impinge upon the specific sphere of Article 90 [now 86] might be laid down by the
Council by virtue of its general power under other articles of the Treaty does not
preclude the exercise of the power which Article 90 [now 86] confers on the
Commission.

It appears from the above excerpt that, while Article 86(3) EC has a specific
scope, it is not exclusive of Article 95 EC. The ECJ refused to pick the "right"
legal basis among those proposed by the parties, although the two legal bases
put forward followed different decision-making procedures. In its case-law on
the choice of legal basis, the ECJ usually emphasizes that, when the choice has
an impact on the decision-making procedure, the correct basis must be found, so
that the rights of the institutions are safeguarded.*' In contrast, in 7erm/>ia/
£<7Mipmenf, it appears that for the ECJ Directive 88/301 (or at least parts
thereof) could have been enacted on the basis of Article 95 EC as well. The
Commission could not therefore argue, as it had, that it had to choose between
Articles 86(3) and 95 EC. The Council could not either contend that the
Commission made an incorrect choice.

The position of the Commission and of the Council, as well as the judgment
of the ECJ, is summarized in Figure 2.2.

In the end, the decision of the ECJ may have been politically sound, since
striking down Directive 88/301 (or Directive 90/388) would have been a major
setback for the liberalization of the EC telecommunications sector, but it suffers
from legal weaknesses. Firstly, the characterization of directives under Article
86(3) EC as the "specification in general terms" of obligations arising from the
Treaty (in order to distinguish them from actions under Article 226 (ex 169) or
decisions under Article 86(3) EC) is not fully consonent with the doctrine of
direct effect. Secondly, the ECJ does not bring the debate much further as far as
the relationship between Articles 86(3) and 95 EC is concerned, since it finds
that the two overlap.

*' A few weeks after 7>nni#io/ ^ u p w i u , ibid.. in a judgment of 11 June 1991. Case C-300/89,
Commiuion v. CounriV (Titanium Dioxide) [ 1991 ] ECR 1-2867. the ECJ found thai, where two legal
bases involving different procedures came in question (in (hat case Article 100a (now 95) and
130s(U (modified and now 175) EC Treaty, which at the time followed the cooperation and consul-
tation procedures respectively), a choice had to be made between the two bases if they could not be
combined without depriving their respective decision-making procedure of (heir substance. That
judgment has been consistently applied in the subsequent case-law on the choke of legal basis: for a
recent example, see Judgment of 25 February 1999. Cases C-164 and C-165/97.

t v. Coiutcii (Forest Protection), not yet reported.
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Figure 2.2 Interplay between Articles 86,95 and 226 EC

D. THE USE OF ARTICLE 86(3) EC AS A LEGAL BASIS AFTER 1990 ^ ' ,^' ^ , ,

The 7eTmma/ fow/pme«/ decision, confirmed and applied to telecommunica-
tions services in a subsequent decision bearing on Directive 90/388," strength-
ened the Compromise of December 1989. On the one hand, by acknowledging
the power of the Commission to proceed with the abolition of exclusive rights
on the basis of Article 86(3) EC (ex 90(3)), the ECJ preserved the position of
the Commission as the "driver" of the Community's liberalization effort. On the
other hand, by holding that Articles 86(3) and 95 EC (ex 90(3) and 100a) were
not exclusive of one another, the ECJ emphasized the narrow relationship
between these two legal bases in EC telecommunications policy. The ECJ there-
fore comforted the cooperative approach of the Council and the Commission, as
it was embodied in the Compromise of December 1989.

The Compromise of December 1989 seems to have been more or less
followed in the next instance where Article 86(3) was used, namely for the
liberalization of the satellite communications sector through Directive 94/46.
The content of Directive 94/46 was generally agreed to, since it had been
preceded by a Green Paper," a consultation, a Council Resolution^* and

•* Supra, note 40.
" Towards Europe-wide systems and services: Green Paper on a common approach in the field

of Satellite Communications in the European Community, COM(90)490nnal (22 November 1990).
** Council Resolution of 19 December 1991 on the development of the common market for satel-

lite communications services and equipment [1992] OJ C 8/1.



accompanied by a second round of discussions regarding space segment
capacity."

On the following three liberalization directives based on Article 86(3) EC,
however, the Compromise of December 1989 appeared to break down on one
common issue, known as the "early liberalization of alternative infrastructure"
(hereinafter ELAI).** It will be recalled that the term "alternative infrastructure"
refers to the use of other infrastructure providers than PTOs for the purpose of
providing liberalized services. As early as 1993, the Commission proposed
ELAI for 1996, while the future of telecommunications infrastructure in general
would still be discussed." The Council refused to endorse that objective in its
Resolution of 22 July 1993 and recalled the Compromise of December 1989, so
as to remind the Commission that it endeavoured to obtain the agreement of
Council before using Article 86(3) EC to abolish exclusive or special rights.** In
the 1994 Green Paper on the Liberalization of Telecommunications
Infrastructure and Cable Television Networks, the Commission put forward
once more its proposal for ELAI in 1996, ahead of full liberalization.*' Here as
well, the Council did not agree with the Commission on that point, and did not
mention ELAI in its Resolution of 22 December 1994; in that Resolution the
Council also recalled once more the Compromise of December 1989, implicitly
requesting the Commission not to move ahead on that issue.™ The position set
out in the Resolution of 22 December 1994 was reaffirmed in a subsequent
Resolution of 18 September 19957'

In essence, the Commission and the Council disagreed on the construction of
the Compromise of December 1989. For the Commission, the Compromise
meant that "liberalization" measures under Article 86(3) EC (ex 90(3)) would be
taken in step with "harmonization" measures under Article 95 EC (ex 100a), so
that the two sets of measures can be coordinated. The Commission saw no need
for specific harmonization measures for ELAI, given that it involved a relatively
small step" and the crucial issues of interconnection and universal service would

" Communication on Satellite Communications: the Provision of - and Access to - Space
Segment Capacity, COM(94)210tinal (10 June 1994) and Council Resolution of 22 December 1994
on further development of the Community's satellite communications policy, especially with regard
to the provision of. and access to, space segment capacity [1994] OJ C 379/5.

** For a general explanation of the issues, see supra. Chapter One, III.2.
" In the Communication on the Consultation on the Review of the Situation in the

Telecommunications Services Sector,COM(93)159final (28 April 1993).
** Supra, note 39.
** Green Paper on the Liberalization of Telecommunications Infrastructure and Cable Television

Networks. Part One. COM(94)440nnal (25 October 1994). Part Two was released on 25 January
1995,COM(94)682nnal.

™ Supra, mite 39.
" Supra, note 39. In addition, the Council also referred to the Resolution of 22 December 1994

when it voiced its opinion on the three draft Article 86(3) directives put forward by the Commission
in 1994-1995: see the conclusions of 13 June 1995. Council Press Release 95/175 (on the draft
directive on cable TV networks) and 27 November 1995. Council Press Release 95/340 (on the draft
directives on mobile and personal communications as well as full competition).

'• ELAI meant opening up the use of alternative infrastructure for already liberalized services,
which do not represent the bulk of telecommunications services, as seen supra. Chapter One, III-2.
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be dealt with in the run-up to full liberalization on 1 January 1998."
Accordingly, it could treat ELA1 as a simple exercise of its powers under Article
86(3) EC. The Council, in contrast, considered that, pursuant to the Compromise,
the Commission would not use its power to issue directives under Article 86(3)
EC unless the Council agreed with the substance of the directive in question.

Despite the opposition of the Council, the Commission imposed ELAI in
three directives based on Article 86(3) EC, namely: •

- Directive 95/51, which provided that the use of cable TV networks as "alter-
native infrastructure" for the provision of liberalized telecommunications
services had to be allowed as of 1 January 1996;™

- Directive 96/2, which provided that mobile communications operators could
have recourse to "alternative infrastructure" to build the networks used to
provide their services as of 15 February 1996;™

- Directive 96/19, which provided that the use of "alternative infrastructure" in
general for the provision of liberalized services had to be liberalized us of I
July 19% (six months later than the original proposal).™

Even if it the Commission considered that it could dispense with the
Compromise of December 1989, in fact it managed to remain more or less
within that Compromise (even as understood by the Council) by "convincing"
enough Member States not only to support ELAI, but also to carry through with
concrete implementation measures, including first and foremost the grant of
licenses to alternative infrastructure providers.

At the time of the debates surrounding the Council Resolution of 22
December 1994, six Member States had already broken ranks and issued a
separate declaration asking the Commission rapidly to present proposals
regarding the use of alternative infrastructure." Of those, three — the United
Kingdom, Sweden and Finland — had already liberalized the telecommunica-
tions sector or were in the process of doing so independently of developments at
Community level. They accordingly supported ELAI and had licensed or were
going to license alternative infrastructure providers.'* The other three — France,

Practically speaking, ELAI meant that providers of liberalized services could obtain leased lines
from third parties in order to build their networks, a change which did not compromise the financial
balance of PTOs or the security of their networks.

'•* See the Green Paper on the Liberalization of Telecommunications Infrastructure and Cable
Television Networks, Part One, supra, note 69 at 27-30.

™ Directive 95/51, Article 1(2), adding a third paragraph to Directive 90/388, Article 4, entry
into force as provided in Directive 95/51, Article 4.

" Directive 96/2, Article 1(3), adding an Article 3c to Directive 90/388, entry into force as
provided in Directive 96/2, Article 5.

" Directive 96/19, Article 1(2), replacing Directive 90/388, Article 2.
" That declaration was made by Germany, France, the Netherlands and the United Kingdom,

which were joined by Sweden and Finland (at the time about to accede the Community).
" For the UK, following the decision announced in the White Paper of March 1991 (Competition

and Choice: Telecommunications Policy for the 1990s, CM 1461) to end the BT/Mercury duopoly:
see Colin D. Long (ed.), 7e/ecom»iunica«'onj Law and fracfice, 2"̂  ed. (I-ondon: Sweet &
Maxwell, 1995 at 30-1, para. 2-11 and 2-12. In Sweden, there was never any legal monopoly over
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Germany and the Netherlands — had followed the first three in issuing a parallel
declaration to the Council Resolution of 22 December 1994, asking the
Commission to put forward proposals for the liberalization of alternative infra-
structure; that did not mean, however, that these Member States would neces-
sarily agree with the concrete ELAI proposals of the Commission and
implement them 7' A third group of Member States — comprising at least Italy,
Spain and Portugal — was opposed to ELAI as it was proposed by the
Commission.*° It can be assumed that the remaining Member States (Greece,
Ireland, Belgium, Luxembourg, Austria and Denmark) entertained some reser-
vations about ELAI at that point in time, since the matter was not included in
the main resolution.

The Commission ensured that ELAI was agreed to (including the licensing of
alternative infrastructure providers) by a sufficient number of Member States by
establishing links between individual cases examined under the competition
rules and ELAI, as shown in the following paragraphs.

As concerns France and Germany, the Commission used the Mas case,
where it had to rule on the request of France Telecom (FT) and Deutsche
Telekom (DTI for an exemption .pursuant to Article 81(3) EC (ex 85(3)) for
their joint venture Atlas. Atlas was meant to offer advanced telecommunications
services to corporate customers in Europe.*' The Commission argued that the
operation would only meet the conditions of 81(3) EC (ex 85(3)) — in partic-
ular the fourth condition, according to which the operation must not enable the
parties to eliminate competition — if and once France and Germany liberalized
alternative infrastructure.^ Since FT and DT at the relevant time were being
restructured in view of the liberalization of the telecommunications sector and in
order to prepare them for partial privatization,*-' the French and German govern-

telecommunications, and a liberalized regulatory framework was put in place with the
Telecommunications Act 1993 (SFS 1993:597): see ibid, at 632-3, para. 29-05 and 29-06. In
Finland, the telecommunications sector was progressively liberalized, and the Telecommunications
Act of 1996 completed the process: see Public Network Europe, /99S J>a/7x>o/k (London: The
Economist, 1997) at 71.
™ In fact, in the declaration mentioned supra, note 77, France had indicated that it considered that
the liberalization of alternative infrastructure should take place through a measure adopted by the
Council (presumably on the basis of Article 95 EC).

*" It is certain that these Member States opposed the Commission proposals, since they either
challenged Article 86(3) Directives imposing ELAI before the ECI (in the case of Portugal and
Spain) or needed to be "convinced" by the Commission through linkages with competition law
procedures (in the case of Italy).

" See Decision 96/546 of 17 July 1996, Arioj [1996] OJ L 239/23 at 24-26, Rec. 7-15. The
Commission also found that the operation concerned the market for packet-switched data communi-
cations services in France and Germany.

" See A/tos. ibid, at 46, Rec. 63.
•* DT was turned from an administrative entity into a public limited company pursuant to

German law (<44tn>nx?jfffor/ui/t or AG) through the Gf Jtä zur (/miva/utfung <fcr t/n«rnWun«n <fer
/VuMrA™ Aum/»pcur in die R«-A«/urm <fcr /Uji>rt£«W/sc/ia/r of 9 July 1994, being Art. 3 of the
GttfK zur Mruorrfnunjc <to Pcurvtwru um/ <fcr 7>fe*ommu/iiJka/ion of 9 July 1994. BGBI.I.2325, §
1. Its capital was first 100% owned by the German State, but it made its IPO in November 19%.
Similarly, FT was turned from a "public operator" («p/oi'/aiw puMic) into a public limited company
pursuant to French law (.sociVfl anonym* or SA) through the Loi 96-660 rWarive d On/rrpriie
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ments were keen to ensure their success and picked up the Commission's
suggestion. As a consequence, the French and German governments wens
brought to undertake towards the Commission that ELAI would take place on 1
July 1996, including the actual grant of licenses for alternative infrastructure.**
Moreover, in order to provide additional incentives for the fulfilment of these
undertakings, the entry into force of the exemption decision was set at the date
where two such licenses would be granted in each of France and Germany.**

With respect to the Netherlands, the same reasoning was used in the course
of the l/ni5ource- proceedings."* Unisource was a joint venture between
Koninglijke Post Nederland (KPN),*' Telia AB of Sweden"" and Swisscom."'
whose business scope was similar to Atlas', as described above. Mere as well the
Commission's position was that the liberalization of alternative infrastructures
was necessary to ensure that the fourth condition of Article 81(3) EC (ex 85(3))
was fulfilled.** That was already the case in Sweden, as mentioned before. Like
the French and German governments, the Dutch government was anxious to
support KPN in its international expansion, and in the course of the proceedings,
it confirmed that it was agreeing to ELAI by I July 1996, and that two licenses
for alternative infrastructure had been granted on that date."' As a fall-off of the
proceedings, the Commission was also able to obtain the agreement of the Swiss
government to follow the Commission's liberalization programme and
timetable.^ Since the decision in l/m'source was issued later than in /Was, the
required number of alternative infrastructure licenses had already been granted
at the time of the decision: accordingly, the decision came into effect as of 1
July 1996.^3

As far as Italy was concerned, the Commission made a link with another type
of competition law proceedings, this time an individual case under Article 86
EC.** In 1993, following prompting by the Commission, the Italian government

7V?/ecom of 26July 1996, JO, 27 July 1996, Art. 1,adding an Article 1-1 tothe/y>f
90-568 re/afive d /'organwarion rf« service pwMic de /a powe er de.t »eVecomrnKmeafions of 2 July
1990, JO, 8 July 1990. Its capital was first 100% owned by the French State, but it made its IPO in
October 1997.

** See /Was, supra, note 81 at 37-8, Rec. 31.
** Ibid, at 46 and 50-1, Rec. 63 and Art. 1. The entry into force of the exemption decision for the

closely related GlobalOne joint venture between FT, DT and Sprint was also set at the same date:
see Decision 96/547 of 17 July 1996, /7ioenü/Gfo/>a/O*e [1996] OJ L 239/57 at 75, Art. 1.
Following the issuance of alternative infrastructure licenses in France and Germany, the two
decisions entered into force on 1 December 1996,4'/2 months after they were adopted: see Notice of
15 February 1997 [1997] OJ C 47/8.1

»* See Decision 97/780 of 29 October 1997, t/nuource [1997] OJ L 318/1.
*̂  At the time PTT Telecom BV.
•• At the timeTeleverket.
" At the time Schweizerische PTT-Betriebe.
*> See t/nwource, supra, note 86 at 16-7, Rec. 94.
" Ibid, at 12, Rec. 70.
* Ibid, at 12-3, Rec. 71.
" Ibid, at 20, Art. 1. As the last of the three countries of the Unisource partners, the Netherlands

had granted alternative infrastructure licenses on 1 July 1996.
* See Decision 95/489 of 4 October 1995 (2"" GSM license in Italy) [ 1995] OJ L 280/49. ^ - <
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decided to grant a second GSM license, in addition to the one already given to
Telecom Italia." The granting process took place in the first half of 1994: one of
the selection criteria was how much the candidates were willing to disburse by
way of lump-sum payment in return for the licensed No such payment had been
required from Telecom Italia for its GSM license. The Commission took up the
case against Italy under Article 86 EC (ex 90), arguing that if the Italian govern-
ment imposed a lump-sum payment on Omnitel, the second GSM operator, but
not on Telecom Italia, it would further strengthen the already very advantageous
position of Telecom Italia as the first GSM operator and would enable Telecom
Italia to pursue commercial strategies that would run against Article 82 EC." In
Decision 95/489, the Commission required Italy to correct the impact of that
lump-sum payment by either imposing a similar payment on Telecom Italia or
adopting compensatory measures to be approved by the Commission.'*

Italy opted for the second alternative. Among the compensatory measures
suggested by the Commission in Decision 95/489" and discussed thereafter,
one finds ELAI, ie Italy's agreement with the Commission's timetable and
actual implementation through the grant of licenses for alternative infrastruc-
tures. There is some indication that ELAI was part of the final compromise over
the compensatory measures.'"" However, neither the text of Decision 95/489
nor subsequent documents indicate how ELAI would constitute an appropriate
measure to compensate Omnitel for the lump-sum payment.'"' It can be
presumed that the ability to use other infrastructure than Telecom Italia's may
reduce Omnitel's network costs, but it is difficult to quantify such reduction,
since the availability and pricing of alternative infrastructure depend on third
parties. Furthermore, any reduction in network costs brought about through
ELAI would presumably benefit Telecom Italia's GSM subsidiary as well, since
it could also use alternative infrastructure (at least if it behaves like a rational
economic operator). Nevertheless, the Commission was able to obtain Italy's
consent to ELAI through those proceedings.'"*

" At the time Societa Italiana per 1'Esercizio Telefonico (SIP).
* The winner was Omnitel Pronto Italia, a joint venture involving Olivetti SpA and Bell

Atlantic (among others).
"" Knowing that its competitor Omnitel Pronto was burdened with this lump-sum payment,

Telecom Italia could either seek to extend its dominant position to the GSM sector by lowering its
prices below what Omnitel Pronto can afford or slow down the introduction of its own GSM
offering to match the pace of Omnitel Pronto (hampered by the need to divert funds towards the
lump-sum payment), knowing that this could only benefit its analogue mobile services, where it held
a monopoly. See Decision 95/489, jupra,note94at 53-4,Rec. 15-8. R-

«« Ibid, at 57, Art. 1.
»• Ibid, at 56, Rec. 23.

"» See the speeches of K. Van Miert, "Preparing for 1998 and Beyond" (15 July 1996) and H.
Ungerer. "Telecommunications Competition & Strategic Partnerships" (8 September 19%), both
available at <http://europa.eu.int/«>miWdgO4/speech/index.hün>.

"" The Decision mentions Telecom Italia's monopoly over network infrastructure only to under-
line that it enables Telecom Italia to obtain information on the traffic flows of Omnitel by examining
Omnitel's requests for infrastructure (leased lines): tupra. note 94 at 53, para. 16.

'"- This did not prevent Italy. Telecom Italia and its GSM subsidiary Telecom Italia Mobile from
challenging Decision 95/489 before the ECJ and the CFl: see Cases C-406/95, /faVy v. Commi»ÜM



"Ward Cor« " o/ Ä^w/a"on and Arf irk «6 EC

The Commission almost achieved the same result with Spain. First of all, the
incumbent Spanish operator, Telefonica, was a party to the Unisource joint
venture discussed above, and in the course of the proceedings, it appears that the
Commission also obtained a commitment from the Spanish government to ELAI
according to the Commission's timetable.'"' However, in the spring of 1997,
Telefonica abandoned the Unisource joint venture,'"* and the commitments
became without object. Secondly, the case concerning the grant of u second
GSM license in Spain, where the factual background was almost identical with
the Italian case discussed above, came too late, since Spain had already lifted
the infrastructure monopoly and granted at least one license hy the titne the
decision was taken.'"* It should be noted that, in that case, the Commission
studied whether the availability of alternative infrastructure could compensate
for the disadvantage created by the lump-sum payment imposed on the second
GSM operator, and found that it did not, because in fact there was no real alter-
native to Telefonica's network infrastructure.'"* ' . " . . ! '

In the end, therefore, in addition to the support of the United Kingdom,
Sweden and Finland, which had already complied with the Commission's LI.AI
proposals, the Commission was able through linkages with competition law
proceedings to obtain the consent of France, Germany, the Netherlands and Italy
to ELAI by 1 July 1996 (including the grant of licenses). Other Member States
were less strongly opposed to ELAI, since they could obtain additional imple-
mentation periods:'"^ for Portugal, Ireland and Luxembourg, the deadline was
eventually pushed to 1 July 1997,'°* and for Greece to 1 October 1997."" As a
result, when the Commission actually imposed ELAI through Directives 95/51,
96/2 and 96/19, the Council as a whole did not further protest and only Spain,

[19%] OJ C 46/10,T- 215/95, Tetecom /fo/m Sp/1 v. CommrKion [19%] OJ C 46/15 and T-229/95.
7Wecom //a/ia MoM/<? SpA v. Committ/on [19%] OJ C 46/17. The latter two cases have been
withdrawn on 2 February 1998 and 16 June 1998 respectively. Telecom Italia has also challenged
Directive 96/19 before the CFI: Case T-96/96, 7e/ecom /fa/w Sp/t v. Commii.tio/1 [19%] OJ C
233/22.

"" This appears from the speech of H. lingerer, "Competition in the Information Society -
Multimedia" (19 November 1996), available at<http://europa.eu.int/comm/dg04/speech/indexJitm>.

'"* See f/ziuource,supra, note 86 at 2, Rec. 3.
"» See Decision 97/181 of 18 December 19% (2~" GSM license in Spain) [1997] OJ L 76/19 at

2O,Rec.3. - v,-', -v
'«• Ibid, at 22 and 25, Rec. 9 and 20.
"" See Directive %/2, Article 4 and Directive %/19, Article 1(2), replacing Article 2 of

Directive 90/388. An interesting issue arises as to whether, by allowing for differentiated deadlines
for implementation for Member States with small or less developed networks. Directives 96/2 and
96/19 do not run against the rationale of the ECJ in 7Vrmina/ fifuipmenr, supra, note 21. There the
ECJ concluded that a directive was validly enacted under Article 86(3) EC (see tupra, I.C.) if it
constituted a "specification in general terms" of obligations incumbent upon Member States under
Article 86 EC (ex 90), "without taking into consideration the particular situation existing in the
various Member States" (at Rec. 17).

'°* Decision 97/114 of 27 November 19% (Ireland) [1997] OJ L41/8, Art. 3, Decision 97/310 of
12 February 1997 (Portugal) [1997] OJ L 133/19, Art. 4 (Portugal was not allowed to postpone the
liberalization of alternative infrastructure for mobile communications, however: Art. 2), Decision
97/568 of 14 May 1997 (Luxembourg) [ 1997) OJ L 234/7, Art. 2.

•°» Decision 97/607 of 18 June 1997 (Greece) [1997] OJ L 245/6, Art. 2. K.v -*
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which did not get any deferment of ELAI,"° resolved to challenge those
Directives before the ECJ (Portugal also challenged Directive 95/51); those
cases have since been withdrawn.'"

E. THE INTEGRATION OF ARTICLES 86(9) AND 95 EC IN AN ORIGINAL LEGISLA-

'' * TIVE PROCEDURE *«** * «**««»''

It is common to speak of the relationship between directives based on Articles
86(3) and 95 EC (ex 90(3) and 100a) as one between "liberalization" and
"harmonization" respectively;"* many authors see them as distinctive but
complementary thrusts of EC telecommunications policy. "^

As was seen above in relation to the two legal bases, the reality is more
complex. In light of the ECJ decision in the 7erm/na/ Equipment case,"'* the

Table 2.3 "Liberalization" and "harmonization" directives

. . . . : . . . . Model of the 1987 Green Paper

Commission *Kberalteatkm" directives Council "hannonizattardlrectlvei'"

Directive 90/388 Directive 90/387
Directive 92/44
Directive 95/62

Folly Liberalized Model

Commission "liberalization" directives EP and Council '*hannoBliatioa"directivei

Directive 90/388, as amended by Directives ONP framework
94/46,95/51,96/2 and96/19 tit-; «e Directive90/387,as amended by Directive97/51

Directive 92/44, as amended by Directive 97/51
,:», Directive 97/33 Ü

jl„ Directive 98/10

'"'̂ *-*' • • • , . . - L i cens ing
TtO';(W«r:-*Jfe«f«^SH^ *'tfS«WV- Directive 97/13"» "*""' * " ' " " ' * ' " ' ' ^ " ' ' S * * ^

' ' " It should be noted that Spain did not come into consideration for an additional implementation
period, since it had already liberalized alternative infrastructure of its motion in 1996, probably to
honour commitments made in the Unisource proceedings, before Telefonica withdrew from that
joint venture. Spain still obtained additional implementation periods for the full liberalization of
infrastructure and public voice telephony: Decision 97/603 of 10 June 1997 (Spain) [1997] OJ L
243/48.

' " S e e Case C-l 1/96, Spain v. Commission (Directive 95/51) [19961 OJ C 95/5, removed from
the registry on 19 May 1998; Case C-12/96, Porfugo/ v. Commission (Directive 95/51) [1996] OJ C
95/5, removed from the registry on 26 June 1998; Case C-123/96, Spam v. CommiM/on (Directive
96/2) [1996] OJ C 180/19, removed from the registry on 19 May 1998; Case C-199/96, Spain v.
Cammujion (Directive 96/19) [1996] OJ C 269/2. removed from the registry on 19 May 1998.

"^ See for instance the presentation made by W. Sauter. Compertrion Laiv an«/ /ndus/ria/ />o/icy
in »n* £(/ (Oxford: OUP. 1997) at 186 ff. or D. Geradin, "L'ouverture a la concurrence des entre-
prises de reseau — Analyse des principal« enjeux du processus de liberalisation" (1999) 35 CDE
13.

"» See for instance A. Bartosch. "Europaisches Telekommunikationsrecht im Jahr 1998" [1999]
EuZW421 at 421 or Blandin-Obemesser, jupru.note 25 at 91 ff.

"* Supra. l.C.
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realm of Article 86(3) EC (ex 90(3)) is not clearly delineated vis-a-vis Articles
226 and 95 EC (ex 169 and 100a), and the Commission has been careful to
ensure that the exercise of its jurisdiction under Article 86(3) EC is coordinated
with the other institutions, at least with the Council (according to the
Compromise of December 1989).

1. The "Liberalization" and "harmonization" directives

When it comes to the substantive relationship between the "liberalization" direc-
tives adopted by the Commission pursuant to Article 86(3) EC (ex 90(3)) and
"harmonization" directives adopted by the European Parliament (after 1993) and
the Council pursuant to Article 95 EC (ex 100a), the situation is also less clear-
cut than might appear at first sight.

Two main phases can be distinguished, corresponding to the regulatory model
of the 1987 Green Paper and to the fully liberalized model. '" The Directives
concerned at each phase are briefly recalled in Table 2 3 •;

a.

In 1990, the two directives implementing the model of the 1987 Green Paper
were complementary, their co-ordination being insured through the discussions
that led to the Compromise of December 1989. Even if Commission Directive
90/388 had been conceived as an autonomous piece of legislation,"* it made
room for the ONP framework in the provisions dealing with the interface between
the competitive and reserved areas of the telecommunications sector. Article 4(1)
of Directive 90/388 required the conditions of access to telecommunications
networks (to the extent Member States chose to leave them under monopoly) to
be objective, non-discriminatory and public. Similarly, Article 6(2) stated that
there must be no discrimination between service providers (including TOs
themselves) as regards conditions of use or charges payable for use of the
network, subject to ONP rules. These two provisions thus indicate the role to be
played by the ONP framework within the model of the 1987 Green Paper: while
competition law principles dictate that, in each Member State, the conditions for
access to and use of network and services remaining under monopoly be objective
and non-discriminatory, the Member States may further proceed with the harmo-
nization of such conditions throughout the EC within the ONP framework. Article
1 of Directive 90/387, the ONP Framework Directive, echoes that division of

"* The two ONP Recommendations relating to ISDN (Recommendation 92/383 of 5 June 1992
on the provision of harmonised integrated services digital network (ISDN) access arrangements and
a minimum set of ISDN offerings in accordance with open network provision (ONP) principles
[1992] OJ L 200/10) and PSDS, supra, note 37 have been omitted from this table.

' " This directive was also based on Articles 47(2) and 55 EC (ex 57(2) and 66).
"'' See jupra.Chapter One,II. and IV.
"* As mentioned supra, I.B., a directive broadly similar to Directive 90/388 had already been

adopted by the Commission in June 1989, a year before Directive 90/388. The Commission chose to
delay its notification until it could have reached an agreement on its substance with the Council.
Following the Compromise of December 1989, that directive was modified slightly and became
Directive 90/388.
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work. Accordingly, ONP directives were elaborated for leased lines (ie access to
and use of the public network infrastructure) and public voice telephony.'" The
complementarity between the liberalization and ONP directives was further
underlined by their simultaneous adoption on 28 June 1990, reflecting their elabo-
ration in parallel and the care taken to ensure their consistency.

b. 7Vie .second />na$e * ' '

In the course of adopting the regulatory framework for the fully liberalized
model, between 1995 and 1998, the division of work between the Article 86(3)
and 95 (ex 90(3) and 100a) directives evolved, since the original purpose of the
ONP framework was vanishing with the removal of the remaining exclusive or
special rights over telecommunications infrastructure or public voice telephony.
As mentioned above, the ONP directives were turned into a general regulatory
framework for telecommunications, whereby rights were granted and obliga-
tions imposed — with varying intensity — upon three categories of players:
operators having significant market power, operators of public telecommunica-
tions networks or publicly available telecommunications services and telecom-
munications service providers in general.'^

In the second phase, the substantive relationship between Article 86(3) and 95
(ex 90(3) and 100a) directives moved from complementarity to overlap. There
was no more synchronization between the adoption of directives under the two
respective bases: rather, the Commission took care to introduce all its pro/wwa/i
for the new ONP framework before adopting, pursuant to Article 86(3) EC (ex
90(3)), Directive 96/19 on the full liberalization of the telecommunications
sector,'*' but it did not wait for the other Community institutions to complete
their legislative work pursuant to the co-decision procedure under Article 95
EC. Accordingly, Directive 96/19 was in force throughout the legislative
process leading to the adoption of the ONP and Licensing directives for the fully
liberalized model.

In Directive 96/19, the Commission expanded its interpretation of the scope of
Article 86(3) EC as a legal basis one step further. The traditional view was that
Article 86(3) EC enabled the Commission to enact directives concerning the
"management" of special or exclusive rights, as was done with Directive 80/723
of 25 June 1980 on the transparency of financial relations between member states
and public undertakings.'" With Directive 90/388 (and its predecessor Directive

"* As mentioned above, packet-switched data services and ISDN are placed in an odd position,
since they arc liberalized (at least as regards data in the case of ISDN) but yet they are subject to
ONP recommendations: this reflects the divergence between the Commission and a number of
Member States as regards the scope and pace of liberalization in basic data services: jupra, 12.

'*' Seeiupra.ChapterOne.IV.
'" The proposal for what would become Directive 97/33 was tabled on 19 Jury 1995: [19951 OJ

C 313/7. The proposals for what would become Directives 97/51 and 97/13 were both tabled on 14
November 1995: [19%) OJ C 62/3 and [19961 OJ C 90/5. The only missing element by the time
Directive 96/19 was adopted, on 13 March 1996. was the proposal for what would become Directive
98/10, which was only published on 11 September 1996: [1996] OJ C 371/22.

' " Supra, note 56. < -• '
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88/301), the scope of Article 86(3) EC was extended further to include the power
to mandate the outright abolition of special or exclusive rights, as was recognized
by the ECJ in 7>rmi>w/ E^u/p/wm.'" Directive 90/388 was used to force
Member States to (i) abolish exclusive rights on telecommunications services
other than voice telephony; (iii) regulate the access to and use of telecommunica-
tions infrastructure and voice telephony, since these services could be left under
monopoly; and (iii) separate the operational and regulatory functions of the
PTOs, since in a context where markets would be liberalized and PTOs were
going to compete on these markets, they could not exert regulatory powers
anymore. All of these obligations were closely related to exclusive rights within
the meaning of Article 86(1) EC. With Directive 96/19, the Commission goes
further and construes its powers under Article 86(3) EC as extending not only to
the "management" of exclusive rights (including their abolition), but also further
to the transition to a competitive environment following the abolition of exclu-
sive rights. Whether such extension is justified is discussed further below, in
connection with the scope for use of Article 86(3) EC in a liberalized environ-
ment.'^* In practice, it meant that the "liberalization" directives enacted by the
Commission pursuant to Article 86(3) EC were going to overlap in substance
with the "harmonization" directives enacted by the Council pursuant to Article
95 EC, all the more since the latter, as mentioned before, had evolved into a
general regulatory framework for the telecommunications sector.

2. Liberalization directives as the hard core of EC telecommunications law

Given the substantive overlap between liberalization and harmonization direc-
tives, it becomes interesting to examine whether the provisions of the two sets
of directives coincide and how possible conflicts between the two are solved.

A detailed comparative examination of the two sets of directives will not be
conducted here; it was done recently by P. Nihoul, who came to the conclusion
that the two sets of directives were by and large co-terminous in substance: the
"harmonization" directives enacted by the EP and Council pursuant to Article
95 EC (ex 100a) follow to a large extent the principles set out in the "liberaliza-
tion" directives adopted by the Commission on the basis of Article 86(3) EC (ex
90(3)).'^ indeed, as will be seen below when some discrepancies between the
two sets of directives are studied, the level of detailed description required to set
out the scope and significance of those discrepancies bears testimony to the
great convergence between the two sets of directives.' ^

»» Supra, I.C.
' * Seein/ra.II.A.
' " P. Nihoul, "EC Telecommunications: Towards a New Regulatory Paradigm" (1998) 17:2 Brit

Telecom Engineering 43 and "Convergence in European Telecommunications: A case study on the
relationship between regulation and competition (law)" UCLP Web-Doc 1-2-1999, available on the
UCLP Website at <http://www.digital-law.net/IJCLP/index.html>. These two articles echo the
analysis made in P. Nihoul's doctoral thesis, "Les telecommunications en Europe: concurrence ou
organisation de marche?" (Louvain-la-Neuve, 1997).

'** See infra, I f . ' -
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From that observation, one could conclude that the distinction between
"competition" — as it would be embodied in the "liberalization" directives —
and "regulation" — as it would be found in the "harmonization" directives —
does not stand.'" Indeed, at least in the EU context, it is not possible to make a
hard distinction between "competition" and "regulation", as seems to be done in
the USA.'^* Such a distinction rests on a very close association between a factual
state and the applicable regulatory regime. "Competition" means the supposedly
natural state of the market, "unencumbered" with regulatory mechanisms that
hamper the free play of market forces; at the legal level, "competition" would
thus correspond to "competition law", ie the only form of economic regulation
applicable in a such a context. By opposition, "regulation" would describe a state
of affairs where government intervention displaces some or all workings of
competition; at the legal level, "regulation" would refer to the legal apparatus
used thereby. Whether the distinctions between the two factual states have not
been over-emphasized and whether they are exclusive of one another might
remain open;'^* in any event, at the legal level it is often assumed in the USA
that regulation is inimical to competition law, so that either one or the other will
apply.'** The situation is different in the EU, where competition law and sector-
specific regulation are not seen as incompatible.'^' Both should rather be viewed

' " This is the conclusion reached in Nihoul's thesis, jupra, note 123, on the basis of a review of a
number of elements where competition law and regulation would allegedly be different. These are:
the time when the intervention takes place (<".t pas» for competition law, «r a/tf<? for regulation), the
form of obligations (negative for competition law, positive for regulation), the effect on the firm
(restrictive of freedom for regulation, protective of freedom for competition law), the scope and preci-
sion of intervention (narrow, detailed and complex for regulation, broad, general and simple for
competition law), the aims (efficiency for competition law, redistribution for regulation), the circum-
stance of intervention (specific events for competition law, no restrictions for regulation), the object
of intervention (market parameters for regulation, market power for competition law) and the direct-
ness of intervention in the functioning of firms (direct for regulation, indirect for competition law).

"• See for instance, one of the leading authors (now a judge of the Supreme Court), S. Breyer,
ffctfu/afion and IM /f<r/orm (Cambridge: Harvard University Press, 1982), in particular at 156-61.
The elements mentioned ibid, are indeed put forward mostly in US literature, and while they may
correspond to the state of affairs in the USA, they cannot withstand examination against the EU
experience, as shown by Nihoul. Accordingly, they are of limited direct relevance in the European
debate, and care must be taken to use them in the light of differences between the US and EU
experience.

"* It could certainly be argued that even the competitive market as described above is not a
"natural" state but rather the product of a number of legal constructs (property and contract law,
etc.), which are however designed to leave as much freedom as possible to individuals. Against that,
the regulated market as described above would be the product of a more restrictive legal framework,
so that the difference between the two would be one of degree rather than kind.

'•"' See Breyer, .vupra, note 128.
'•" Perhaps this is because sector-specific regulation in the EU used to be carried out not so much

through detailed regulatory schemes, but rather through direct public-sector provision or nationaliza-
tions. The clash was then not so much a "horizontal" legal collision between a stand-alone regulatory
scheme and competition law, but rather a "vertical" matter, between the State or a State-controlled
undertaking and competition law. Subject to some adjustments, it is quite conceivable that competi-
tion law would apply to the State and State-controlled undertakings, as is indeed reflected in Article
86 EC (ex 90). As liberalization (motivated in part by competition law) replaces direct State interven-
tion with sector-specific regulation, it does not appear unusual that competition law would continue
applying to the liberalized sector even in the presence of sector-speciric regulation.
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as species of economic regulation, which can be applied together. If only because
of the peculiar structure given by the EC Treaty to economic regulation in
Europe, competition law is bound to co-exist with sector-specific regulation. EC
competition law applies across the board to all economic sectors;"- since sector-
specific regulation tends to be found at the Member State level, it cannot exclude
the application of EC competition law. '" Yet the EC Treaty does not deny the
existence of sector-specific regulation; rather, such regulation must be designed
to avoid conflicts with the provisions of the Treaty, and harmonization mecha-
nisms such as Article 95 EC have been included to pmmote the recasting of
sector-specific regulation in the context of the EC Treaty.

If only because of that significant difference between the US and the EU, it
should be expected that, in the EU, "competition" and "regulation" meusures
would largely converge, especially if they are elaborated at the same time, since
they are meant to apply side-by-side. Nevertheless, that does not mean that it is
accurate to characterize directives adopted under Article 86(3) EC (ex 90(3)) as
"liberalization'7'competition" directives, as opposed to the "harmonization"/
"regulation" directives enacted pursuant to Article 95 EC (ex 100a). While
Article 86 EC is found in the chapter of the Treaty entitled "Rules on competi-
tion", more particularly in the section "Rules applying to undertakings" (Articles
81-86 EC), directives adopted pursuant to Article 86(3) are not necessarily akin
to other measures taken pursuant to the provisions of that section. As a matter of
construction, Article 86(1) and (2) EC refer to the whole of the EC Treaty, so that
measures taken thereunder can relate to other Community policies than competi-
tion; indeed, the telecommunications directives enacted under Article 86(3) EC
purport to apply not only Article 82 (ex 86), but also Articles 28 and 49 EC (ex
30 and 59). More importantly, directives adopted on the basis of Article 86(3) EC
are difficult to fit within the overall framework of EC competition law for under-
takings, as it is outlined in the following Chapter,'-''' because they are not

"* Amongst the various economic sectors, coal and steel are not subject to EC competition law,
but rather to the rules of competition found at Articles 65 and 66 of the ECSC Treaty. Within the EC
Treaty, exceptions are made only for agriculture at Art. 36 (ex 42) (EC competition law was made
applicable to agriculture, with certain modifications to take into account the common agricultural
policy, through Regulation 26/62 of 4 April 1962 [1962] OJ 993). The transport sector was
exempted from the procedural framework of Regulation 17/62, while remaining subject to the
competition rules of the EC Treaty, through Regulation 141/62 of 26 November 1962 (1962) OJ
2751 (specific procedural rules apply, as laid down in Regulation 1017/68 [1968] OJ L 175/1 for
rail, road and waterway transport. Regulation 4056/86 [1986] OJ L 378/4 for maritime transport and
Regulation 3975/87 [1987] OJ L 374/1 for air transport). As for other sectors, in the absence of
legislative intervention to that effect at EC level, the ECJ has steadfastly refused to recognise any
exception from the application of EC competition law: see the judgments of 14 July 1981, Case
172/80, ZOcAner v. fiayerwc/i* Vereinjfem* [1981] ECR 2021 (banking), 20 March 1985, Case
41/83, //afy v. CommiMion [1984] ECR 873 (telecommunications) and 27 January 1987, Case
45/85, Ve/*a/u/<ferSacAversic/u?rer v. CommK.v/on [1987] ECR 405 (insurance).

' " See in this respect the interesting Wrfowu/derSac/iversic/ierer case, ibid., where EC competi-
tion law was held to apply to the German insurance sector, which was governed by sector-specific
regulation and exempted from the application of German competition law.

'** See m/ra, Chapter Three, I.B. On the figure found there, they would therefore appear towards
the upper right corner, in an area which is otherwise relatively foreign to EC competition law.
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concrete and specific applications of Articles 81 or 82 in the context of an
individual case, nor are they derived from the experience gathered from these
concrete/specific determinations. Rather, they are based on relatively abstract
reasoning on the basis of the broad principles of the EC Treaty;"' as the ECJ
said, they are "specifications in general terms" of such principles."* They are
also meant to apply to a relatively large class of cases (the whole telecommunica-
tions sector). Moreover, the Article 86(3) directives in the telecommunications
sector are the product of a decision-making process than comes much closer to a
legislative than a judicial model, and in this respect also differ from EC competi-
tion law for undertakings. Accordingly, it would seem preferable to characterize
those directives as "sector-specific regulation", albeit coming from a different
angle than the Article 95 directives, namely the need to liberalize the telecommu-
nications sector (in view of the basic principles of the EC Treaty) rather than the
need to harmonize national laws.

The "liberalization" and "harmonization" directives would thus be but two
instances of sector-specific regulation, which still does not indicate how they
relate to one another. At first sight, the Article 86(3) directives, in particular
Directive 96/19, contain rules of precedence that seem to give priority to Article
95 directives. The last recital of Directive 96/19 sets out the general principle:"'

The establishment of procedures at national level concerning licensing, intercon-
nection, universal service, numbering and rights of way is without prejudice to the
harmonization of the latter by appropriate European Parliament and Council legisla-
tive instruments, in particular in the framework of open network provision (ONP).
The Commission should take whatever measures it considers appropriate to ensure
the consistency of these instruments and Directive 90/388/EEC.

More specific rules are contained in the amendments to Directive 90/388 which
are made through Directive 96/19. As regards interconnection, the new Article
4a of Directive 90/388 binds Member States to ensure that TOs provide inter-
connection to their competitors, "without prejudice to future harmonization of
the national interconnection regimes... in the framework of ONP";"* the
Commission undertook to review that Article in light of a harmonization direc-
tive on interconnection from the EP and Council. '" Similarly, as regards
universal service, the new Article 4c of Directive 90/388, whereby parameters
are imposed on universal service financing schemes, applies "without prejudice
to the harmonization... in the framework of ONP"; '^ here as well, the

" ' Even if those directives are accompanied by a large number of recitals setting out the
reasoning of the Commission in a fair amount of detail, it remains that they are not founded on
experience gathered in concrete cases, but rather on a set of observations about the industry in
general.

"* See iwpra, I.C.
>•" Directive 96/19, Rec. 30.
'*• Directive 90/388, Art. 4a( 1), as introduced by Directive 96/19, Art. 1(6). "-
"» Ibid., Art. 4a(5).
'*> Ibid.,Art.4c(l),asintroducedbyDirective96/19.Art. 1(6). <rj . *



77t* "War«/ Cor* " o/AfrgM/arion and Arne/* 86 EC 6?

Commission undertook to review its directive for consistency within three
months of the adoption of a harmonization directive on interconnection and
universal service.'*' Since the adoption of Directive 96/19, the renewal of the
ONP framework has been completed, ending with Directive 98/10; the
Commission has not given any indication that it would modify its Article 86(3)
directives in light of the new ONP framework.

These rules of precedence not only confirm the substantive overlap between
the "liberalization" and "harmonization" directives, they also show once more
how artificial the boundary between Articles 86(3) and 95 EC can become, in
light of the ECJ ruling in 7"frm/na/ £oui/>menf.'** Assuming that Directive
96/19 constitutes a valid exercise of the Commission's powers under Article
86(3) EC, the "specification in general terms" of the obligations derived from
Articles 86 in conjunction with 49 and 82 EC (ex 59 and 86) contained therein
would thus be liable to change according to the content of "harmonization"
measures taken under Article 95 EC. Yet one of the premises of the distinction
between these two articles is that measures taken under Article 86(3) are meant
to be more or less unequivocal deductions from the basic principles of the
Treaty, while measures taken under Article 95 would reflect policy choices. In
theory, measures taken pursuant to Article 86(3) should thus remain unaffected
by policy choices made by the Council acting under Article 95 EC.

In practice, one should not exaggerate the ambit of these rules of precedence:
without doubt, measures taken under Article 95 EC cannot squarely contradict
those taken under Article 86(3) EC. Any adjustment should thus be more of an
incidental nature.

Furthermore, these rules of precedence belie the true relationship, which is
rather the other way around. When the temporal dimension (Directive 96/19 was
enacted at the time the new ONP directives were proposed by the Commission)
is taken into account, it can be seen that many provisions of Directive 90/388, as
amended by Directive 96/19, were used as a sword of Damocles hanging over
the legislative process of the new ONP directives under Article 95 EC.'"" Since
a "hard core" of key principles concerning interconnection, universal service,
tariff re-balancing, licensing, etc. were already enacted in Directive 96/19 and
Member States were thus already bound to abide by them, there was little point
in trying to reverse or alter the course during the discussion of ONP directives.
The ONP directives were essentially going to expand upon the principles set out
in Directive 96/19 and integrate them within a larger framework. The three
concrete examples given below confirm that conclusion.'^ :

'*' Ibid., Art. 4c(5).
'** Reviewed supra, I.C.
'•" It could be argued that the same was done in the first phase, since, as outlined above, in June

1989, the Commission adopted on the basis of Article 86(3) EC a directive substantially similar to
Directive 90/388. There the directive was not notified to the Member States immediately, but it
nevertheless pushed them to move ahead with the legislative process concerning the implementation
of the 1987 Green Paper, leading to the Compromise of December 1989.

' " Seem/ra.I.F.



Table 2 4 Overviewoflbclegislaüve procedures 1987-1998'**

Step

1

2

3

4

5a)

5b)

6

7

Initial stage

1987 Green Paper,
30 June 1987

Communication of
9 February 1988

Resolutions of
14 December 1988

Resolution of 30
June 1988

Draft of 14
December 1988'**

Proposals of
14 December 1988
(Dir. 90/387),
14 February 1992
{Dir. 92/44) and
15 July 1992
(Dir. 95/62)

Directive 90/388

Directives 90/387,

92/44 and 95/62

Voice telephony

Communication of
21 October 1992

Communication of
28 April 1993

Resolution of
20 April 1993

Resolution of
22 July 1993

Combined with the
liberalization of
infrastructure
(full liberalization)

Satellite
communications

Green Paper of
20 November 1990

Resolution of
9 January 1993

Resolution of
19 December 1991

Draft of
2 December 1993

Directive 9448

-

Mobile
communications

Green Paper of
27 April 1994

Communication of
23 November 1994

Resolution of
19 May 1995

Resolution of
29 June 1995

Draft of
21 June 1995

Directive 96«

-

Cable TV networks
Alternative

infrastructure Infrastructure in general

Green Paper of 25 October 1994 (Pt 0 « d 25 January 1995 (Pt U)

Communication of 3 May 1995

Resolutions of 7 April 1995 and 19 May 1995

Resolutions of 22 December 1994 and 18 September IMS

Draft of
21 December 1994

Directive 95/31

-

Draft of 19 July 1995

Directive 9019

-

Proposals of 19 July 1995
(Dir. 97/33), 14 November 1995
(Dir. 97/13,97/51) and
11 September 19%
(Dir. 98/10)

Directives 97/13,97/33,

97/51 and 98/10
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In the end, therefore, it may not be quite accurate to refer to the recent evolu-
tion of EC telecommunications policy as liberalization and harmonization going
hand in hand. These two facets of EC telecommunications policy are not
complementary or co-existing besides one another; they would rather be
overlapping, whereby "liberalization" measures taken by the Commission alone
give the impetus and serve as a reference for "harmonization" measures later
enacted by the Council and the European Parliament. Such a description
certainly fits the more recent period, where the fully liberalized regulatory
framework was put in place, and it may also apply to the implementation of the
1987 Green Paper as well. In any event, the ECJ, in its decisions on Directives
88/301 and 90/388, did not support the point of view of the Commission on the
relationship between Articles 86(3) and 95 EC; it rather emphasized the overlap
between the two legal bases.

3. Resulting procedure

Putting all the pieces together, an original legislative procedure takes shape,
where Articles 86(3) and 95 EC (ex 90(3) and 100a) are integrated:

1. The Commission publishes a policy document, usually a Green Paper, in
which it proposes a set of objectives to be achieved (liberalization, universal
service, interconnection, etc.) and announces its willingness to act alone on
the basis of Article 86(3) EC in order to realize these aims at least in part (in
addition to the use of Article 95 EC as the legal basis for the more elaborate
measures to develop a harmonized regulatory framework).

2. A round of public consultations is launched, involving, beyond other
Community institutions and the Member States, representatives of the
telecommunications industry (incumbents, new entrants, equipment
manufacturers, industry associations), user groups, large EC umbrella organi-
zations (UNICE, ETUC, etc.), among others.

3. While the consultation is taking place, the European Parliament undertakes
its own examination and adopts a Resolution on the policy document.

4. On the basis of the above, the Commission prepares a Communication on the
results of the consultation, with a proposal for a Council Resolution. At this
point in time, the Commission tries to rally the Council around its objectives
(as they may have been modified in the light of the consultation), among
others in order to ensure that any measures under Article 86(3) EC are
supported, in substance at least, by the Member States. At the same time,
agreement is also reached on the need for measures under Article 95 EC
(including the timetable and the broad outline).

In the course of implementing the 1987 Green Paper, in 1989-1990, the
threat of a directive under Article 86(3) EC brought Member States to reach

'** In the interest of space, only the dates of the various documents have been given. References
can be found in the text of the directives that were ultimately adopted.

'** A directive was adopted but not notified on 28 June 1989.



an agreement on the first stage of liberalization of the telecommunications
:•;• sector (all services besides public voice telephony), leading to the
»Compromise of December 1989. In that Compromise, the Commission
•K acknowledged the need to obtain support from Member States before
si enacting Article 86(3) directives. The same approach was taken for the
*%. agreement (in June 1993) on the liberalization of public voice telephony on 1
ni January 1998 and for the agreement (in December 1994) on the liberalization
f, of telecommunications infrastructure by the same date. The Commission
TJ, experienced more difficulties in convincing Member States to agree to the

early liberalization of alternative infrastructure for 1996: there it had to
establish links with individual procedures under Articles 81 and 86 EC (ex
85 and 90) in order to "convince" a substantial number of Member States. .

5. a) As the consent of Member States in substance is obtained, the
Commission releases a draft Commission directive under Article 86(3) EC,
reflecting the core principles on which agreement has been obtained. In some

,* cases (liberalization of satellite communications, mobile communications,
cable TV networks), no further measures are proposed.

* b) In the more significant cases (implementation of 1987 Green Paper, full
it liberalization), the Commission also tables proposals for EP and Council
It directives under Article 95 EC, whereby the core principles are developed
-< into a full-fledged framework.

6. Following a short consultation period, the Commission adopts a Directive
under Article 86(3) EC, thereby "setting in stone" the core principles of the
regulatory framework.

7. Where applicable, the legislative procedure pursuant to Article 95 EC
.., follows its course, using the directive adopted under Article 86(3) EC as a
t; reference point, as described above.

The procedure described above has proven very successful in the run-up to full
liberalization of the telecommunications sector. Table 2.4 above gave an
overview of the instances where that procedure was used. oewL'tisiif jr#f> a}*

F. CONCRETE EXAMPLES

It has been shown elsewhere that, in the fully liberalized model, the substance of
the "liberalization" directives adopted by the Commission under Article 86(3)
EC (ex 90(3)) (especially Directive 96/19) has been taken over in the "harmo-
nization" directives adopted by the Council and the EP under Article 95 EC (ex
100a), thus evidencing that the former did fulfil their role as the "hard core" of
the new EC telecommunications regulatory framework.''" Such an examination
will not be repeated here; instead, three concrete examples will illustrate the
overlap and the interplay between the liberalization and the harmonization
directives:

% . - • » : ; « • > • " „ . . • " • '

*- * IP' , / "*->
u, note 125. * •> * *
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- the set of market players called upon to contribute to universal service mecha-
nisms (1.);

- the differentiation between service and infrastructure providers in the inter-
connection regime (2.);

- the range of services for which an individual license can be required by
Member States (3.). v y-**-

1. Universal service

This section does not aim to deal with universal service in general,'** but rather
more precisely to show the interplay between measures taken on the basis of
Article 86(3) and 95 EC (ex 90(3) and 100a) as regards a specific but significant
aspect of universal service, namely the range of market players which can be
called upon to contribute to the financing of universal service (contributors).

Assuming for the sake of discussion that costs are shared through a universal
service fund,''" the formula for calculating the contributions of contributor n to
the fund is:

where TM is the total activity on the market whose players are bound to
contribute to the fund and MA is the measurement of contributor n's activity on
TM. The service provider subject to the USO accordingly must itself bear a
proportion of the net costs of the USO equal to its activity on the market. Hence
the significance of "market definition""° in the context of the USO cost-
sharing scheme: enlarging TM may very well result in reducing the value of
MA/TM and thus the share of the net costs to be bome by the service provider
subject to the USO itself.»"

In 1996, when it amended Directive 90/388 with Directive 96/19, the
Commission defined the range of contributors narrowly. Pursuant to Article 4c
of Directive 90/388, only "undertakings providing public telecommunications
networks" can be either subject to an USO or forced to contribute to a universal
service fund. Consequently the following are not included among the range of
contributors:

'** The broad lines of universal service provision under the fully liberalized model are explained
fupra. Chapter One, IV.D.I. The theoretical foundations for universal service obligations (at least
from an economic perspective) are reviewed i/i^-a. Chapter Four, H.B.

'•" The results are the same if cost sharing is done through a system of supplementary charges,
but the description is more complex. In any event, all Member States which have decided to provide
for a universal service financing mechanism have opted for the creation of a universal service fund
(France has also introduced temporary supplementary charges, but they are linked to tariff re-
balancing and not USOs): see the First Monitoring Report on Universal Service in
Telecommunications in the European Union, COM(1998)101 final (25 February 1998) at 19.

'*> The expression is included in brackets since it is not a case of relevant market definition
within the meaning of competition law.
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- service providers which do not operate their own infrastructure, even if they
offer public services. In fact, these providers must purchase capacity (leased
lines) from an operator of public infrastructure that will itself be a contributor
to universal service. It can be expected that leased line prices would reflect
that contribution, and that the service provider would thus contribute
indirectly to the financing of universal service, while being freed from admin-
istrative burdens relating thereto;

- providers of infrastructure used for mobile networks, since the general
scheme of Directive 90/388 probably implies that "public telecommunica-
tions networks" is limited to network infrastructure used for fixed communi-
cations;'"

- providers of so-called "alternative infrastructure", since that infrastructure is
not used for the provision of public services.'"

While the practical significance of the last two exclusions is limited,"'' the first
one is crucial: the development of competition in the provision of public
network infrastructure usually will lag behind that of competition in service
provision (given the costs involved in building out infrastructure), so that trie
service provider subject to the USO (as a rule the incumbent TO) would in all
likelihood account for most of the activity as regards the provision of public
telecommunications infrastructure for some time. In sum, Article 4c of Directive
90/388 means that the incumbent would be left to bear a very large share of the
net cost of USO for the foreseeable future (even if that burden may be reflected
in the infrastructure price and thus partly shifted onto others).

In the recitals to Directive 96/19, the Commission did not explain at length
why it had defined the range of contributors so narrowly. In Recital 19, it is
stated that only network operators should be called upon "to contribute to the
provision and/or financing of universal service". Indeed, it is difficult to
conceive from a technical perspective how a service provider without a network
could be required to participate in the provision of universal service; hence it
would be sensible to limit the range of contributors to those which are in a

'" Unless the service provider which is subject to the USO has an even larger share of the sector
which is added to TM than its share (MA) of TM before the addition. As will become clear with the
illustrations below, this case is unlikely.

"* Even if there is no explicit statement to that effect in Directive 90/388, as amended, the provi-
sions relating to mobile communications have been introduced in a self-contained fashion by
Directive 96/2 (ie Article 3a deals with licensing for mobile services, 3c with infrastructure for
mobile communications and 3d with interconnection as regards mobile communications). These
provisions were not affected by Directive 96/19, and a good argument can thus be made that the
provisions introduced by Directive 96/19 relating to interconnection (Article 4a) and universal
service (Article 4c) do not apply to mobile communications. See supra. Chapter One, IIJ.

' " See jupru. Chapter One, 111.2. for a discussion of the notion of "alternative infrastructure".
'*• Indeed, on economic grounds (unless licensing regulations induce artificial barriers), few

operators of telecommunications infrastructure would not use it, or allow it to be used, for the provi-
sion of public telecommunications services, given that these services represent the bulk of the
telecommunications sector. As soon as public telecommunications services are provided with it, the
infrastructure in question becomes a public telecommunications network according to the definitions
found in the liberalization and harmonization directives.
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position to be obliged to provide universal service themselves. Furthermore,
from an economic perspective, if tariffs have been re-balanced, it can be
assumed that usage-based costs (eg the cost of carrying out a telephone call) are
covered by usage-dependent tariffs (eg the tariff for the call). The net cost of
providing universal service then would originate mostly from the cost involved
with giving certain remote or other customers access to the network. In the case
of a customer in a remote region, for instance, the costs of laying a line to the
customer may exceed any rental and call revenues to be derived from that
customer.'" Here as well, since the costs mostly originate in the provision of
network access, it seems appropriate to extend the cost-sharing mechanism to all
public network providers only, so that the extra cost related to giving network
access to unprofitable customers is borne by all those in the business of
providing networks.

When it came to laying out a harmonized interconnection framework in
Directive 97/33, the Commission accordingly proposed that, in line with Article
4c of Directive 90/388, the range of contributors be limited to providers of
public telecommunications networks.'** The EP made no changes to that

element of the propo§al; but tlie Council modified it in it§ Common position of
18 June 1996, extending the range of contributors to providers of public
telecommunications services.'" The common position was not further touched
on this issue, and accordingly Directive 97/33 states that costs can be shared
"with other organizations operating public telecommunications networks and/or
publicly available telecommunications services"."* Directive 97/33 is also
broader than Directive 90/388 in another way: whereas "public telecommunica-
tions networks" within the context of Directive 90/388 probably does not extend
to mobile networks, as outlined above, Directive 97/33 does not make a distinc-
tion between fixed and mobile, and includes both in its definitions of "public
telecommunications networks" and "publicly available telecommunications

' " Given that PSTN use is generally tariffed on a sender-pays-all basis, call revenues may be
direct (ie sums paid by the customer for calls) or indirect (sums paid by others to call that customer).
According to the Commission, all these revenues must be taken into account when determining the
net cost of USOs: Communication on Assessment Criteria for National Schemes for the Costing and
Financing of Universal Service in telecommunications and Guidelines for the Member States on
Operation of such Schemes, COM(1996)608final (27 November 1996) at 15. See also J. Michie,
"Network Externalities — the economics of universal access" (1997) 6 Utilities Policy 317, as well
as m/ra. Chapter Four, H.B.

'** See the Commission Proposal, supra, note 121, Art. 5(1).
' " Common position of 18 June 1996 [1996] OJ C 220/13, Art. 5(1).
"* Directive 97/33, Art. 5(1).
" ' This conclusion is supported first and foremost by the absence of any specific ONP directive

dealing with mobile communications, in contrast with the situation in the Art. 86 (ex 90) directives.
Many provisions in Directive 97/33 indicate that it applies to mobile and fixed communications as
well, including Art. 3(2), 20(1) and Rec. 5, 22 (obligation to ensure interconnection extends to
mobile and fixed networks). Under the heading "specific public telecommunications networks and
publicly available telecommunications services", Annex I regroups both fixed and mobile networks
and services, indicating that the two definitions found in the heading do extend to both fixed and
mobile.
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The practical implications of the broader range of contributors under Directive
97/33 are as follows. Providers of publicly available telecommunications
services (for all intents and purposes, voice telephony'*") which do not operate a
public network are drawn into the range of contributors. This touches first of all
resellers of voice telephony, whose business consists in setting up a relatively
limited overlay network (sometimes even only switching functions) and then
reselling capacity bought at wholesale rates from the incumbent or another
provider. Secondly, providers of mobile telephony are also added to the range of
contributors, since they offer "publicly available telecommunications services"
within the meaning of Directive 97/33.'*' This could influence the calculation of
contributions (as set out in the equation above) as follows: the total market
volume (TM) would be increased by the turnover realized by voice telephony
resellers and by mobile telephony providers, without the measurement of market
activity (MA) of the incumbent being proportionately increased, since the
incumbent's activity on the resale market is normally negligible and the incum-
bent's share of mobile communications is usually lower than its share of fixed
communications.'" As a result, the incumbent's share of universal service
funding would be significantly reduced, and voice telephony resellers and
mobile telephony providers would be burdened with universal service contribu-
tions. Since voice telephony resale is usually the door for newcomers to enter
the telecommunications sector, imposing universal service contributions on
them could also create a barrier to entry.

The Council did not provide much explanation for the change it introduced in
the Common position, saying merely that it was "appropriate" to include the
providers of publicly available telecommunications services amongst the range
of contributors.'" The rationale for such an extension could be that service
providers also incur net costs from providing universal service due to loss-
making usage-related tariffs (ie the cost of making a call as opposed to the cost
of giving access to the network). However, this could well be a consequence of
incomplete tariff re-balancing rather than the USO; if all costs related to the
access to the network are indeed assigned to access, the actual cost of carrying
out a telephone call should not be such that a service provider would incur a
loss. Some Member States would even have gone further and imposed universal
service contributions on all participants in the telecommunications sector, on the

"* As mentioned jupra. Chapter One, IV.C, the definition of "public/publicly available telecom-
munications services" in the fully liberalized environment may extend to non-voice services as well,
such as public packet-switched data services.

'*' By the same token, providers of mobile communications networks are also included in the
range of contributors. However, as mentioned above, significant infrastructure operators will for
economic reasons most likely qualify as providers of public telecommunications networks.

'"- GSM-based (GSM 900 and GSM 1800) services have now become the mainstay of the
mobile communications market, and these services have been introduced on a competitive basis, so
that there are always competitors to the incumbent with significant market shares: see the survey in
(1999) 9:2 Public Network Europe 38.

'** Common position of 18 June 1996, tupra. note 137 at 34.
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questionable rationale that they all benefit from liberalization and should
accordingly bear part of the burden of providing universal service."* ' '"'""

As regards the range of contributors to the universal service funding mecha-
nism, the EP and Council, with Directive 97/33, thus strayed from the principles
set out by the Commission in Directive 90/388 (as amended by Directive 96/19).
In the whole regulatory corpus concerning universal service, this is the main
point where the two directives differ,'" which already shows how much influ-
ence the Commission could exert by enacting its Article 86(3) directive at the
start of the legislative process, even on a very sensitive issue such as universal
service, where some Member States and part of public opinion were strongly
opposed to the Commission's proposals. Even on that point where Directive
97/33 diverged from Directive 90/388, the Commission was able to use
Directive 90/388 as a basis to put forward a restrictive interpretation of Article
5(1) of Directive 97/33, in a declaration which it issued when the Council
agreed on the common position:'**

P*lhc Commission recalls that Article 4c of [Directive 90/388] states that, where
Member States set up mechanisms for sharing the net cost of universal service
obligations, they should apply these mechanisms to undertakings providing public
telecommunications networks. The Directive further states that the respective
burden must be allocated according to objective and non-discriminatory criteria and
in accordance with the principle of proportionality. According to the latter principle
contributions should, as emphasised in recital !9 of the... Directive, seek only to
ensure that market participants contribute to the financing of universal service...
[T}he principle of non-discrimination opposes financing mechanisms for the
universal service obligations which lead either to double contributions to the cost of
universal service in the same Member State or to all undertakings in the telecom-
munications markets subsidising the voice telephony operators. Consequently
contributions should be limited to services within the scope of the universal service
definition.

The Commission will therefore interpret both Article 4c of [Directive 90/388] and
5(1) of [Directive 97/33] as allowing contributions only to be imposed on voice
telephony providers in proportion to their usage of public telecommunications
networks.

By relying on Directive 90/388 as an interpretive tool, the Commission could
therefore diminish the potential scope of the "deviation" introduced by Directive
97/33. The Commission recalls the principles set out in Article 4c(b) of

*** See the declaration made by Belgium to explain its vote against the common position, in
Council Press Release 96/66 (2i March 1996).

•** See NihouUapra, note 125.
'** The declaration was made at the Council meeting of 27 March 1996 where a political agree-

ment was reached on what would become the Common position of !8 June 1996, tupra, note 157. It
is found in Annex C to the Communication on Assessment Criteria for National Schemes for the
Costing and Financing of Universal Service in telecommunications and Guidelines for the Member
States on Operation of such Schemes, supra, note 155.
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Directive 90/388, namely objectivity, non-discrimination and proportionality, in
order to conclude that contributions should be limited to those services coming
within the USO under EC law (now found in Directive 98/10), the main being
access to the PSTN.'** In terms of the equation mentioned above, this means
that TM should correspond to the total market for network access, and should
not include additional revenues from the provision of public services such as
fixed or mobile voice telephony; increasing TM with those revenues (so as to
dilute the share of the incumbent) would not be permissible, according to the
Commission. Faced with the undeniable fact that the providers of public
telecommunications services had been included in the range of contributors in
Directive 97/33,'*" the Commission went on to limit their participation to a
proportion corresponding to their usage of public telecommunications networks;
it used its Article 86(3) directive (Art. 4c of Directive 90/388, as introduced by
Directive 96/19) in order to limit the effect of the extension of the range of
contributors to the financing of universal service in Article 5(1) of Directive
97/33, although it was not able to revert to the original position set out in Article
4c of Directive 90/388.

The practical impact of this whole debate remains limited, since in the end
not all Member States chose to set up universal service financing mechanisms,
and in only two Member States are such mechanisms operational.'"' The issue
surveyed next is of more immediate practical relevance, since it involves the
differentiation between general classes of market players in the terms and condi-
tions for interconnection with the incumbent's network.

2. Interconnection

With respect to interconnection, in line with the results observed for universal
service, Directive 97/33 follows by and large the core elements contained in
Article 4a of Directive 90/388, as introduced by Directive 96/19.'™ On one
small but significant point, however. Directive 97/33 differs slightly in
substance: the possibility of introducing a differentiation in interconnection
charges between broad categories of operators (defined a prior/).

'*' Together with directory services, public payphones and special programmes for disabled users
or users with social needs: Directive 98/10, Art. 5-8.

IMI Even on the assumption that the Commission acting under Article 86(3) EC could have bound
the EP and Council acting under Article 95 EC, Article 4c of Directive 90/388 did not prevent the
Council from enlarging the range of contributors in Directive 97/33, since it was enacted "without
prejudice to the harmonization... in the framework of ONP".

'** While nine Member States have provided for universal service funding mechanisms, only two
of them (France and Italy) have actually put them in operation: Fifth Report on the Implementation
of the Telecommunications Regulatory Package. COM(1999)537 (11 November 1999) at 16. The
Commission has initiated proceedings against France under Article 226 EC (ex 169) on the grounds
that certain elements of its universal service financing mechanism (not related to the ones considered
here) do not comply with EC law: see "Commission takes issue with the methods of calculation and
financing of the net charges for universal service provision in telecommunications fixed by the
French government" Press Release IP/99/494 (13 July 1999).

"™ See here as well Nihoul. supra, note 125. ,-. ,^^ .&,>:..-;•,/: <.;.».,',; V.
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a. A priori cafrgon'zafioru m Dirwfiv* 97/J.?

In Article 4a of Directive 90/388, as introduced by Directive 96/19, the
Commission set out the basic principles applicable to interconnection to the
networks and services of the incumbent TO:

, ...Member States shall ensure that the [incumbent TOsl provide interconnection to
-,. their voice telephony service and their public switched telecommunications network
. to other undertakings authorized to provide such services or networks, on non-
. discriminatory, proportional and transparent terms, which are based on objective

criteria.

Such general principles, in particular non-discrimination, are generally difficult
to apply without more detailed indications.'"

At Article 6 of its proposal for a directive on interconnection, the
Commission restated and developed those principles, including the non-discrim-
ination principle at Article 6<a):'"

[Member States shall ensure that the operators with significant market power, ie the
- incumbent TO] adhere to the principle of non-discrimination with regards to intercon-

nection offered to [other operators of public telecommunications networks or
services]. They shall apply similar conditions in similar circumstances to intercon-
nected organizations providing similar services, and shall provide interconnection
facilities and information to others under the same conditions and of the same quality
as they provide for their own services, or those of their subsidiaries or partners;

That provision was kept through to Directive 97/33. ' " le ,?.fV*:;
Furthermore, in Article 7(3) of the proposal, a provision dealing more specifi-

cally with interconnection charges, the Commission proposed to include a
description of the items to be found in such charges and to allow bulk discounts,
especially to those organizations which have the right and the obligation to
negotiate interconnection agreements, provided that the discounts are based on
objective criteria and applied without discrimination."'* The Commission
proposal therefore broadly took over the principles found in Directive 90/388,
and elaborated on them from the perspective of an incumbent acting under
market conditions.

Indeed, for an incumbent operating as a private organization, the starting
point for the determination of interconnection charges is bound to be costs:"*
higher costs must be reflected in higher charges."* Costs will be greatly influ-

" ' On non-discrimination in the context of EC competition law, see i/i/ra, Chapter Three, III.B.
' " 5«pra, note 121. ' " Directive 97/33, Art. 6(a). " " Supra, note 121, Art. 7(3).
' " Trie various methods for assessing costs are described in greater detail m/ra, Chapter Three,

III.C.3.
' " Dir. 97/33, Annex IV contains an illustrative list of the main costs involved in providing inter-

connection, namely (i) costs related to the initial setup of the interconnection (equipment, etc.), (ii)
rental charges related to the physical equipment used (lines, etc.), (iii) variable charges for ancillary
and supplementary services (directory services, assistance, billing, etc.), and (iv) tariff-related
charges (the actual costs of carrying out a particular communication). ' * - -'•-
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enced by the network configuration of the operator asking for interconnection,
eg a simple reseller of voice telephony without its own infrastructure and with
perhaps only one point of interconnection (ie one single switch) or a larger-scale
operator, with a well-developed network of its own (either leased or built). '" In
the end, each operator asking for interconnection is bound to generate a specific
set of costs for the incumbent: there is a continuum of possibilities between the
two examples just given, and it is difficult to make any a pr/ori differentiation.
Furthermore, the incumbent would probably also take into account the volume
of traffic generated by the interconnection agreement with its counterpart: since
interconnection can be seen as a form of wholesale telecommunications
business, the incumbent might be prepared to grant better conditions to those
that provide it with a larger traffic volume.'™

Still from the perspective of the incumbent, it could also be that other, less
objective, considerations come into play in order to induce a priori distinctions
between categories of operators in the terms and conditions of interconnection
to the incumbent's network. For one, strategic considerations'™ would dictate
that resellers be offered less favourable terms and conditions, since they are the
most immediate competitors. Resellers, which have little equipment of their
own (perhaps only a switch) make a cut in the incumbent's own flesh, so to say,
by arbitraging between the incumbent's wholesale and retail tariffs. They make
the first break at the end-user level in the incumbent's inherited monopoly, and
force the incumbent to bring its retail prices down.'®° In contrast, competitors
that choose to build their own infrastructure are burdened with heavy start-up
costs, and as such present less of an immediate threat, although their long-term
impact may be greater than that of resellers. :•;'?;•• > .'..*.' s^inA m 3i<- S T ; H - r ;

In addition, from the perspective of a Member State, some public policy
considerations can also have a bearing on the regulation of interconnection
terms and conditions."" In short, if a Member State wants to favour service-
based competition (resale), resellers should be handled on the same footing as

' " The operator with the smaller network may require less by way of investment in facilities
required to carry out the interconnection, but the traffic it will take from or hand over to the incum-
bent is likely to cost more to originate or terminate, respectively. On this point, see the discussion
i'H/ra, Chapter Three, II.B .2.

'™ On the other hand, it could be argued that the volume of traffic exchanged (ie turnover) with
one provider should not be relevant, since there is no general incentive to attract business: the
customer base of the incumbent (which can be seen as a series of telephone numbers), in considera-
tion of which the other provider is seeking interconnection, cannot technically be served by another
provider, since these customers (and their numbers) "belong" to the incumbent. There would thus be
no general need to grant a form of fidelity rebate for higher traffic volumes.

'™ It would normally be permissible for an operator to act on the basis of such "subjective"
strategic considerations having to do with the advancement of the operator's own interests. The
incumbent is in a dominant position, however, and it is thus generally held to objective considera-
tions only.

'*> As a good example of how a reseller can make quick inroads into the incumbent's market and
inflict severe losses upon it, see the case of Mobilcom, the German reseller that reportedly took 10%
of the German long-distance market within 9 months of liberalization and drove DT to lower its
prices by up to 60%. _ , . _.,...,.

' " These policy considerations are discussed in greater detail supra, Chapter Four. I A J . ••-•
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other operators. If on the other hand a Member State would like to foster the
deployment of telecommunications infrastructure, it would make sense to give
more favourable interconnection conditions to those competitors that build out
infrastructure, so as to give actual and potential competitors an incentive to
move beyond service-based towards infrastructure-based competition (which
entails higher costs and a longer-term commitment). It will be noted thai, in that
latter case, the Member State would by the same token support the incumbent's
immediate strategic interests by putting resellers in a less favourable position.

The European Parliament did not put forward any substantial changes to the
provisions of the Commission proposal outlined above.'** In the Common
position, however, the Council removed Article 7(3), the provision dealing with
the details of interconnection charges. Instead, it added additional paragraphs,
concerning interconnection tariffs, terms and conditions, to the provision
dealing with the reference interconnection offer. These paragraphs found their
way unchanged in Directive 97/33."" One of them opens the door for a differ-
entiated approach based on categories of operators defined a priori: '**

> Different tariffs, terms and conditions for interconnection may be set for different
i categories of organizations which are authorized to provide networks and services,
i where such differences can be objectively justified on the basis of the type of inter-

connection provided and/or the relevant national licensing conditions. National
: regulatory authorities shall ensure that such differences do not result in distortion of

competition, and in particular that the organization applies the appropriate intcrcon-
. nection tariffs, terms and conditions when providing interconnection for its own

services or those of its subsidiaries or partners, in accordance with Article 6(a).

On its face, the above provision is in line with the rest of Directive 97/33
(especially since it refers to Article 6(a)) and with Article 4a of Directive
90/388, given that it emphasizes the need for any differences to be objectively
justified. Yet it marks a break with the Commission's approach outlined above.
Firstly, from the point of view of legislative technique, it almost begs for a
priori categorizations, since it permits discrimination under certain conditions,
rather than prohibiting it save under limited circumstances. Secondly, it deals
with reference interconnection offers, and thereby introduces the idea that refer-
ence offers, which are conceived a priori for all operators, can make distinctions
between categories of operators, whereas as seen above it is difficult from a
strictly commercial perspective to make any categorizations between operators
as to how much interconnection may cost. Thirdly, it lists two instances of
objective justification: the "type of interconnection provided", which could be a
valid but obscure justification, and the "relevant national licensing conditions",
which should normally not affect the commercial perspective of the incumbent
operator. If two operators require the same service, from a technical perspective,

"* EP Resolution - 1« reading [19%] OJ C 65/69. '•» Directive 97/33, Art. 7(3).
'** Ibid., second paragraph.
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it should make no difference that they might fall into different licensing
categories. The Council did not give a detailed explanation for adding such a
provision in the Common position, merely confirming in its statement of reasons
that the provision "allows a number of different tariffs, terms and conditions for
interconnection to be set for different categories of organizations".'**

The Commission has acknowledged that, on the basis of that provision,
Member States may seek to link the conditions of interconnection to public
policy objectives regarding the deployment of new telecommunications infra-
structure, but it has reaffirmed that such linkage must be done on a non-discrim-
inatory basis.'**

In order to see how this divergence between Directives 90/388 and 97/33 has
worked out in practice, it is interesting to examine the case of France and
Germany.

b. /mp/eme/i/arion /'n France

In France, the distinction between operators of public infrastructure
de re"sea«Jt ouvertt au puM/c) and providers of public telephony

re7epnom'one a« puMc) has apparently always been seen as self-evident. In the
discussion paper launching the revision of French telecommunications law in
1995, that distinction is made at the very start as an assumption and not an
issue for discussion, and it is taken for granted that these two categories of
operators would have different interconnection conditions.'®^ In France, the
relevant provisions are found in the Code des pos/es e/ feYecom/nM/z/cafio/w
(CPT).'®® The CPT draws a clear distinction, as regards licensing, between
operators of public infrastructure and providers of public telephony.'*' In
practice, the main difference between the two categories is that the operators of
public infrastructure are bound to build their own infrastructure (or lease dark
fibre) and, in certain cases, must deploy such infrastructure within a set

'»' Supra, note 163 at 34.
""> See the Communication on interconnection pricing in a liberalized market [1998] OJ C 84/3

at 8-9.
"" See Ministere des technologies de l'information et de la poste, A/en* Ground ftu/« /or

re/ecommuniraficMU in /•Vance (October 1995) at 8 [original version: /)< nouvW/w r£g/« dujVu
pour / « f/MrommiMira/üwu en Franc« at 6-7.]

'*• The C()d> d>.c po.w.5 « r^rommunica/ioai regroups all the sector-specific statutes, regula-
tions and decrees. The provisions discussed here were introduced therein by the Loi 96-659 a> r^g/<-
mcnru/ion <i« rfWcom/nu/iica/ioni of 26 July 1996, JO, 27 July 1996. An English version of that Act
is available at the site of the Autorite de regulation des t61ecommunications (ART) at
<http://w w w .art-telecom ,fr>.

'** The former are dealt with at Art. L.33-1 CPT, while the latter are covered by Art. L.34-1
CPT. The legal framework of their licensing respective regime is however fairly similar. As regards
the conditions which can be imposed on a voice telephony license, Art. L34-1 CPT simply refers to
the list of conditions applicable to public infrastructure licenses at Art. L J3-1 CPT, except for the
conditions relating to environment, land-use planning and the use of frequencies. On telecommuni-
cations licensing in France, see R. Follie and C. Arribes, "Analysing the French Licensing Regime
to Determine what will be Required from New Entrants" (1998) 4 CTLR 94.
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timetable.'* In accordance with the provisions on licensing, the provisions
concerning the establishment of a reference offer for interconnection bind
operators with significant market power (here France Telecom) to prepare two
different reference offers, one for operators of public infrastructure and one for
providers of public telephony:"'

The... interconnection offering shall be composed of distinct conditions designed (u
meet, on the one hand, the interconnection requirements of public infrastructure
operators and on the other hand, the network access requirements of public
telephony providers, taking into account the rights and obligations of each of these

*• categories of operators.

FT's reference offers for 1999, as they have been approved by the Autorit6
reglementaire des telecommunications (ART), provide for interconnection
charges that are on average 33% higher in the case of public telephony providers
(without their own infrastructure) than public infrastructure operators.'" . ^ g

The French regulatory framework is thus designed to confer an advantage
upon providers that undertake to build telecommunications infrastructure, as
opposed to those that concentrate on resale (service-based competition), for
reasons of public policy (support for the construction of new telecommunica-
tions infrastructure). By the same token, resellers, which usually account for the
first wave of competition, are faced with a supplementary hurdle in the form of
higher interconnection charges for the same service. It is not easy to see how
such higher charges would be objectively justifiable under Article 4a of
Directive 90/388, since they have no commercial basis. On the other hand, they
seem to fall precisely within the ambit of Article 7(3) of Directive 97/33, since
they stem from differences in national licensing conditions.'"

The Commission is aware of this peculiarity of the French licensing and inter-
connection regime, but it has not indicated any intention to act against it yet, in
the absence of any complaint.'**

"" For an example of a public infrastructure license where the licensee is bound to build within a
certain timetable, see the license granted to Telecom Developpement Ca joint venture between
Cegfetel and SNCF) on 18 December 1997, JO, 30 December 1997. The license bears on the
construction of a national network. For an example of a public infrastructure license where no
timetable is attached to the obligation to build, see the license granted to COLT
Telecommunications France on 12 March 1998, JO, 19 mars 1998. The license bears on the
construction of regional or municipal networks. For an example of a public telephony license, see
the license granted to Primus Telecommunications SA on 29 April 1998, JO, 29 May 1998.

>»' Art.L.34-8(iI),D.99-ll(3)CPT.
"* The two reference offers can be found on the FT Website at <http://www.francetelecom.fr>.

For a quicker overview, the main elements of the offers are summed up in Mcuioft 98-/045 rfe
/'A/jr en date rfu /8 decemA>re /998 approuvanf /'ojjre fecAm^ue er tori/äire «/'interconnexion de
France reTecom pour 7999, on the ART Website at <http://www.art-telecom.fr/textes/avis/98/98-
1043 Jitm>. From the table prepared by the ART, it appears that the average charge for single transit
interconnection for public telephony providers stands at FRF 0,1364 in 1999, whereas the same type
of interconnection will only cost FRF 0,1022 for public infrastructure providers.

"* Even if such justification may not quite be "objective", as explained above.
"* See the Fifth Report on the Implementation of the Telecommunications Regulatory Package,

, note 169 at Annex 3, p. 44. According to France Telecom, as mentioned in the Fifth Report,
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c. /mp/evreevifaf/on in Germany

The situation is somewhat different in Germany. There the conceptual framework
of the 1996 7WeA:omwjHm'fca»'onsgesefz (TKG) does not quite follow the EC
model. '" At § 3 TKG, a distinction is made between "telecommunications
network" (Te/eA:ommKfljfo«ion.snerz) and "telecommunications services"
(Te/eto/n/nHn«Axrffonjtf7enjf7eisfungen), as in EC law. The latter term approxi-
mately corresponds to "telecommunications services" within the meaning of EC
directives."* 'Telecommunications network", on the other hand, is defined at §
3(21) TKG as "technical facilities in their entirety (transmission lines, switching
equipment and any other equipment that is indispensable to ensure proper opera-
tion of the telecommunications network) which serve the provision of telecom-
munications services or non-commercial telecommunications purposes".'^ In
addition, the "operation of telecommunications networks" (ße/re/7>en von
7e/e*ommunitafion5nefzen) extends also to those networks "where transmission
lines owned by third parties are used within the telecommunications network"."*
Accordingly, pursuant to the TKG, an overlay network built by a service provider
on the basis of leased lines and some switching and support equipment would in
theory constitute a telecommunications network, and the provider would then be
a network operator. Under EC law, by contrast, telecommunications networks are
defined by reference to the ownership of the underlying facilities, so that only the
owner of the transmission lines themselves would actually hold a "telecommuni-
cations network". In the eyes of EC law, networks (in the technical and
functional sense) built from leased lines (ie capacity leased from a third party) do
not appear to count as "telecommunications networks" proper, but are rather seen
as an incident of service provision.'"

no service provider would have requested interconnection under the reference offer applicable to
them, given the presence of more attractive competing offers.

"» rWe*ommu/iifcj»i»fuj?««z(TKG)of25July 1996. BGBI.1.1120.
196 •Telecommunications services" are defined in similar terms at Directive 90/388, Art. 1(1) as

well as Directive 90/387, Art. 2(3) and Directive 97/33, Art. 2(d). The definition of 8 3 TKG is more
precise than the EC definitions in that leased lines are expressly included as a telecommunications
service, whereas under the EC framework they are not explicitly put within "services" or
"networks", leading to some conceptual difficulties: see supra. Chapter One, II.2b.

' " § 3(21) TKG, in the original: "die Gesamtheit der technischen Einrichtungen (Ubertra-
gungswege, Vermittlungseinrichtungen und sonstige Einrichtungen, die zur Gewährleistung eines
ordnungsgemäßen Betriebs des Telekommunikationsnetzes unerläßlich sind), die zur Erbringung
von Telekommunikationsdienstleistungen oder zu nichtgewerblichen Telekommunikationszwecken
dient". The translation of the TKG was taken from the English translation of the TKG available at
the site of the Regulierungsbehorde rur Telekommunikation und Post (RegTP):
<http://www.regtp.de>.

"* § 3(2) TKG, in the original: "...dies gilt auch dann, wenn im Rahmen des
Telekommunikationsnetzes Ubertragungswege zum Einsatz kommen, die im Eigentum Dritter
stehen".

'" See jupra. Chapter One, ll.2.b. For instance, online and Internet providers such as
CompuServe, AOL or UUnet that leased capacity in the late 80s and 90s throughout Europe in order
to link a number of routers and build large. Europe-wide IP networks did not qualify as network
operators for the purposes of EC law (the networks of AOL and CompuServe have in the meantime
been sold to Worldcom/UUnet).



7 V "Ward Cor* " o/ZtegM/anon and /irnVk «6 EC 89

The German licensing regime nevertheless establishes a distinction between
market players operating on the basis of their own infrastructure and those
operating on the basis of leased capacity. At § 6(2) TKG, the former are put in
licence classes 1 to 3, whereas licence class 4 is meant for providers of public
voice telephony service that do not operate transmission lines ((7/>rrrra-

In contrast with France, however, Germany did not carry that distinction
through in the provisions relating to interconnection. At § 33 TKG, un operator
in a dominant position (ie DT in the current context) must offer non-discrimina-
tory access to its various services, including interconnection. Pursuant to § 35(1)
TKG, that dominant operator is also bound to grant interconnection to all opera-
tors of public telecommunications networks;*" other will obtain "special
network access" (Äero/iaVrfr W*/zz«#anj?) at a higher rate. Since, as mentioned
above, the definition of telecommunications network in theory could encompuss
also networks built with leased lines, resellers with a minimal network (even
one single switch) would be network operators, and to the extent they offer
public services such as public voice telephony, public network operators.*"
Under the TKG, they are thus put on the same footing as operators that carry out
extensive infrastructure roll-out.

Furthermore, the TKG itself contains no provision on a reference intercon-
nection offer. The issue is dealt with in the Afefzz«gang.sverora7iMrtg (NZV) at §
6(5), but there no room is made for differentiated offers according to the type
of license or another categorization.*" In the end, therefore, the legislative

*** Judging from the list of licensees available on the site of the RegTP at <http://wwwjegtp.de>,
it appears however that a very large number of providers has chosen to apply for both classes 3 and
4. Market entrants can thus begin with resale and evolve to services provided over their own infra-
structure without requiring a new license.

*" That provision does not mention "public telecommunications services", contrary to the EC
framework, which always puts public networks and services on the same footing. Since German law
defines "network" differently than EC law, however, providers of public telecommunications
services will as a rule also qualify as providers of public networks, since they will usually operate
some installation (be it only a switch). It is conceivable to provide a public service without any
installation, as is the case for mobile telephony resellers (Talkline, Debitel) that simply buy at bulk
rate "numbers" and capacity from mobile telephony network operators and resell them to the public.
Such an operation will not be possible for fixed services, however, as long as universal numbers
(divorced from location) will not be in place. Subject to the preceding remark, then, the definition of
"public telecommunications network" under German law is sufficiently broad to encompass all the
operators covered by "public telecommunications network and services" under EC law.

*" See M. Bock and SB. Völcker, "Regulatorische Rahmenbedingungen fur die Zusammenschaltung
von TK- Netzen" [1998] CR 473 at 479 and W. Weißhaar and M. Koenig, "Anspruch auf Netzzugang
und-zusammenschaltung im Lichte des EU-Rechts" [1998] MMR 475. As under EC law, networks used
for the provision of public services are considered as public networks: § 3(12) TKG.

*" Netzzugangsverordnung (Special Access Regulation) of 23 October 1996. BGBI.I.I568. $ 6(5)
NZV reads: "The regulatory authority shall publish in its official journal such terms and conditions as
can be expected to figure in a large number of [interconnection] agreements (basic offer). Operators
[with a dominant position] shall be bound to include that basic offer in their general conditions of
trade." (Die Regulierungsbehorde veröffentlicht in ihrem Amtsblatt die Bedingungen... von denen zu
erwarten ist, daß sie Bestandteil einer Vielzahl von [ZusammenschaitungJVereinbarungen... sein
werden (Grundangebot). Ein Betreiber [mit marktbeherrschender Stellung] ist verpflichtet, dieses
Grundangebot in seine Allgemeinen Geschäftsbedingungen aufzunehmen).
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framework does not give very much to the incumbent operator by way of
possible justifications for a differentiation in the terms and conditions for inter-
connection: there is only one reference offer (and it plays a secondary role in
the German legislative framework), and in addition, the obligation to grant
interconnection applies to the benefit of one single category, namely "public
network providers", which includes all operators, from the larger ones that roll
out infrastructure to the smaller resellers.**

As a consequence, DT was bound to offer to all "public network providers"
the same terms and conditions (including charges) for interconnection.
Following challenges before the competent authority, charges were fixed at a
level comparable to those of other countries but far lower than requested by
DT.*" As can be expected from the analysis set out before,** the most
immediate form of competition, based on resale by service providers with
minimal infrastructure of their own, flourished, and DT lost a substantial share
of the market for long-distance and international calls during 1998.*" In view
thereof, DT requested a revision of the regulatory framework surrounding inter-
connection in April 1998, and announced that it would not conclude any further
agreements unless the regulatory authority, the Regulierungsbehörde für
Telekommunikation und Post (RegTP), rules on the requirements for a provider
to qualify as a public network operator.*'® DT argued that it would be unfair for
providers that do not engage in significant infrastructure rollout to benefit from
access to DT's network at the lower interconnection charges.

After having approached the problem on a case-by-case basis,*** the RegTP
decided to conduct a general inquiry on the issue. In keeping with the spirit of the
TKG, the RegTP was not prepared to make a distinction between operators
whose network is built from leased lines and those that are investing in their own
infrastructure: both are "network operators" within the meaning of § 3 TKG.
Among the possible solutions put on the table, some involved a distinction
according to the number of points of interconnection*'" and others a distinction
between end-user networks (7ei7ne/i/nernerze, which would qualify as public

* " As mentioned supra, note 201, the broader definition of "public network" under German law
reaches for all intents and purposes the same operators as the combination of "public network" and
"public services" under EC law.

*" See Bock and Vdlcker. .supra, note 202 at 474-5.
" * See supra. I.F.2.8., as well as iit^o. Chapter Four, I A . I .
*" Reports generally estimate that DT lost some 30% of the market for long-distance telephony

in 1998: "Stormy outlook for citadels..." 9:2 Public Network Europe 23 (February 1999).
*" See on this request and the response from the RegTP, Bock and Volcker, supra, note 202 at

479-80 and the Fourth Report on the Implementation of the Telecommunications Regulatory
Package,COM(1998)594tinal (25 November 1998) at Annex IV, pp. 75-6. See also J. Blau, "Switch
ploy hits German new entrants" 204 CW1 1 (4 May 1998).

" " In August 1998, the RegTP decided that ID-Switch, a provider with a national overlay
network with 23 points of interconnection but without a local network, as well as Telelev GmbH, a
provider with a local network but without national presence, both qualified as a public network
operator for the purposes of the TKG.

•'" The RegTP apparently announced early on (in May 1998) that a single switch (thus with a
single Point of Interconnection) would not suffice for a firm to qualify as a "public network operator":
Bock and Volcker. supru note 202 at 479. Later on. at the end of 1998, the RegTP was reportedly
considering to require at least three Points of Interconnection to qualify as a network operator.
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networks) and mere trunk networks (V<T/>/Wn/i£.swrzr, which would not).*''
Any of these options would increase the costs of smaller competitors whose

business is largely based on resale, consequently slowing down their growth or
even driving them out of the market. Just like the distinction between public
infrastructure operators and public telephony providers under French law, it is
difficult to justify the distinctions underlying these options on a objective busis,
within the meaning of Directives 90/388 and 97/33. Indeed the interconnection
service provided to the reseller with a single switch, to the operator of a trans-
mission network and to the operator of an end-user network is the same techni-
cally and economically: it uses the same equipment and creates the same costs
for the incumbent. The reseller with a single switch will tend to use the incum-
bent's network for a greater part of the communications, but that is reflected in
the higher charges for interconnection over a longer distance (single transit
instead of local, for instance). For a similar distance, however, there appears to
be little objective reason to differentiate between three categories, unless
atypical traffic flows would arise, which would lead to extra costs.*'*

The Commission followed the developments in Germany*'* and reportedly
warned the RegTP that an interpretation of "public network operator" according
to the above options could violate EC law.*'* According to the Commission, the
RegTP's interpretation would lead to discrimination against smaller providers
(and new entrants). It is interesting to note that the Commission apparently rests
its argument on Article 4a of Directive 90/388 (as introduced by Directive
96/19), and not on Directive 97/33.*'* Here as well, as in the case of the range
of contributors to universal service, the directive enacted on the basis of Article
86(3) EC is used as the basis for the Commission's position.

Subsequently, the RegTP proposed to define a "public network" as a network
with a minimum of one switch and three lines.*'* The Commission has taken
note ofthat development, which seems to satisfy its concerns.*"

*" End-user networks are those that extend to individual users, ie that comprise a subscriber
network in addition to any trunk network. That proposal was made by DT and was apparently
supported by the Vice-President of the RegTP: E.G. Berger, "Netzbetreiber und
Zusammenschaltung im Telekommunikationsrecht" [1999] CR 222 at 224. As noted by Bock and
Völcker, supra, note 202 at 479-80, the distinction is very difficult to apply in practice (in addition
to its doubtful validity in the light of EC law).

"* The problem of atypical flows is explained in/ra. Chapter Three, IT1.B.2. DT invoked atypical
traffic flows as an argument to justify excluding certain competitors from the definition of public
network providers. The RegTP responded by allowing DT to present evidence thereof, but it was not
found conclusive. See the Fifth Report on the Implementation of the Telecommunications
Regulatory Package, supra, note 169 at Annex III, p. 41.

*" See the Fourth Report on the Implementation of the Telecommunications Regulatory
Package, supra, note 208 at Annex IV, pp. 75-6.

*'* See M. Dalan and T. Enzweiler, "EU übt Druck auf Regulierungsbehörde aus", Die Welt (3
February 1999). The Commission also added that the RegTP's failure to decide on the issue was in
and of itself creating insecurity for market entrants.

2 " Ibid.
* " See Communication 73/1999 of the RegTP, Abl. RegTP 1999, 739 (also available on the

RegTP Website at <http://www.regtp.de>).
* " Fifth Report on the Implementation of the Telecommunications Regulatory Package,

note 169 at Annex III, p. 41.
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3. Individual licenses

In Directive 90/388, the Commission concluded that the general authorization
procedure was the most that Member States could impose on all but three types
of services,*'® as set out in Article 2(3):

The provision of telecommunications services other than [i] voice telephony, [ii]
the establishment and provision of [ii(a)]public telecommunications networks and
[ii(b)| other telecommunications networks involving the use of radio frequencies,
may be subjected only to a general authorization... procedure.

The wording of that provision is somewhat awkward,*" but it does appear to be
formulated in such a way as to avoid any conclusion on the three services listed
therein. For the latter, that provision only implies that no firm conclusion can be
drawn: there is no indication that the individual licensing procedure is a prior/'
permissible, much less that it would be required. Rather, the issue is left open
for the Commission to assess on a case-by-case basis.**"

As was the case with universal service and interconnection, Directive 90/388
(as amended by Directive 96/19), enacted by the Commission on the basis of
Article 86(3) EC, contained the basic principles applicable to licensing, and
these principles were by and large followed in the corresponding EP and
Council Directive based on Article 95 EC (ex 100a), namely Directive 97/13.**'
That directive even explicitly indicates that its purpose is to "supplement and
enlarge" Directive 90/388, contrary to the ONP directives which carefully avoid
any allusion to the liberalization directives enacted by the Commission.***

In its proposal for Directive 97/13, the Commission sought to go further than
in Directive 90/388 in narrowing the range of services for which Member States
might require individual licences.**-' Instead of listing services for which
individual licensing could be admissible, the Commission adopted a purposive
approach at Article 7(1) of its proposal, whereby Member States could require
individual licences only for a limited number of purposes,**'* including (a)

"* The main principles of the fully liberalized model as regards licenses are set out jupra.
Chapter One, III D.3.

" ' The German version ofthat provision is more clearly drafted.
" " Directive 90/388, Art. 2(4) accordingly binds the Member States to notify the Commission of

all authorisation procedures (general authorizations and individual licences), so that they can be
assessed. In the case of voice telephony and public telecommunications networks in particular. Art.
3 set a deadline for Member States to notify in draft form all authorization procedures, with a stand-
still obligation while the Commission examined their conformity with the EC Treaty.

" ' See Nihoul, jupru, note 125. Directive 97/13 was also adopted on the basis of Article 47(2)
and S3 EC (ex 57(2) and 66).

'-' It can be thought that, given the conflict between the institutions as to the appropriate legal
basis for telecommunications liberalization measures, as set out jupra. I.A. to I.C., there was no
desire on the part of the EP and the Council to convey legitimacy to Commission directives by refer-
ring to them in the ONP directives. Directive 97/13 is not part of the ONP framework, since it
concerns another matter altogether (authorization procedures as opposed to service provision).

" ' See the Commission proposal, supra, note 121.
"•* The Commission proposal also included the provision of infrastructure with non-Community

countries in the list of Art. 7(1). However, that item disappeared in the course of the legislative
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access to frequencies and numbers, (b) the grant of rights of way over public or
private land, (c) the imposition of obligations to provüfr public services or
networks (universal service, ONP obligations)*" and (d) the imposition of
obligations in view of significant market power."* This odd list puts together
both special needs of the prospective licensee ((a) and (b)) and specific objec-
tives of the regulatory authority ((c) and (d)). It seems that the intention of the
Commission was to restrict the use of individual licensing procedures as much
as possible.*" For instance, a service provider seeking to enter the telecommu-
nications sector by offering resale of voice telephony services on the basis of a
minima] network (and without any infrastructure of its own) would not have any
of the special needs mentioned above under (a) and (b), would probably not be
subjected to any obligation regarding mandatory provision, in view of its size
(point (c)) and would certainly not have significant market power (point (d)). As
a consequence, that service provider would not fall under any individual
licensing "purpose" — even if it offers a public voice telephony service — and
a Member State could not require it to obtain a licence before starting opera-
tions."* The Commission proposal thus goes beyond Directive 90/388, since
Article 2(3) of Directive 90/388 leaves the case of such a service provider open,
as explained previously. On the other hand, it can be argued that the proposed
approach creates some uncertainty in comparison to Directive 90/388, since it is
less easy to assess the status of a given service by reference to a list of purposes
than a list of services.

The European Parliament did not voice any concern with the approach of the
Commission.^'

In its Common position of 9 December 1996, however, the Council added a
further level of complexity to the proposed directive by inserting a second
paragraph to Article 7 of the proposal?"* That paragraph remained almost intact
until the end of the process,^> so that Article 7 of Directive 97/13 reads (in
full):

procedure, as of the Common position of 9 December 1996 [1997] OJ C 41/48, presumably because
it was thought that it did not concern any situation that was not already covered by the other items
on the list.

" ' The imposition of obligations regarding the /inancing of universal service (as opposed to its
provision) is not considered to be a sufficient reason to justify requiring an individual licence:
Directive 97/13, Rec. 15.

" ' Commission proposal, supra, note 121, Art. 7(1).
* " See P. Xavier, "The licensing of telecommunications suppliers — Beyond the EU's

Directive" (1998) 22 Telecommunications Policy 483 at 488.
" • This conclusion is buttressed by the inclusion of public voice telephony in the list of service»

which should be put under a general authorization procedure at Annex II of the Commission
proposal. Annex II was removed by the Council in the Common position of 9 December 1996, on
the ground that it was "superfluous": supra, note 224 at 62.

" » See the results of the first reading at [ 1996] OJ C 166/78.
" o Supra, note 224.
" ' Some modifications were made following the EP second reading [1997] OJ C 85/110, but

they did not materially affect the provision. '
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1. Member States may issue individual licences for the following purposes only: .=,-,
(a) to allow the licensee access to radio frequencies or numbers;
(b) to give the licensee particular rights with regard to access to public or private

land;
(c) to impose obligations and requirements on the licensee relating to the manda-

tory provision of publicly available telecommunications services and/or public
telecommunications networks, including obligations which require the
licensee to provide universal service and other obligations under ONP legisla-
tion;

(d) to impose specific obligations, in accordance with Community competition
rules, where the licensee has significant market power, as defined in Article 4
(3) of the Interconnection Directive in relation to the provision of public
telecommunications networks and publicly available telecommunications
services.

2. Notwithstanding paragraph I, [i] the provision of publicly available voice
telephony services, [ii] the establishment and provision of [ii(a)| public telecommu- -
nications networks as well as [ii(b)| other networks involving the use of radio •
frequencies may be subject to individual licences.

In the statement of reasons attached to the Common position, the Council
indicated that paragraph 2 was appropriate "in view... of the specific nature of
the current situation, which is characterized by a gradual transition from an
often monopolistic market structure to that of an open market" ."* It would
therefore appear that a majority of Member States were not yet ready to curtail
their power to require individual licenses according to the approach proposed by
the Commission. As a further indication that Article 7(2) was included as a
transitional provision, it was expressly put on the agenda of to the review of the
telecommunications framework to be undertaken by the Commission in 1999.*"

In practice. Article 7(2) of Directive 97/13 more or less deprives Article 7(1)
of its effect. Indeed, it is no coincidence that the three services listed in Article
7(2) are the same as those listed in Article 2(3) of Directive 90/388.** Keeping
in mind that, pursuant to Article 2(3) of Directive 90/388, all other services
besides those three services cannot be made subject to more than a general
authorization procedure, Article 7(1) of Directive 97/13 therefore adds nothing
to Article 7(2). The only three services for which Directive 90/388 allows more
than a general authorization procedure and for which Article 7(1) of Directive
97/13 would provide a basis in EC law for the imposition of individual licensing
are covered by Article 7(2) already. ^ :^-

Even if they list the same services, Article 2(3) of Directive 90/388 and
Article 7(2) in Directive 97/13 are not quite similar. As mentioned above,

*" Common position, *upra, note 224 at 61.
" ' Directive 97/13. Art. 23.
**• Directive 90/388. Art. 2(3) lists "voice telephony", while Directive 97/13, Art. 7(2) reads

"publicly available voice telephony services". The two concepts are identical, however, since the
definition of "voice telephony" at Directive 90/388, Art. 1(1) includes an element of availability to
the public: see jupra. Chapter One. 1.2 c
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Directive 90/388 concerns only services orto-r r/ian those listed therein; the
appropriate authorization procedure for the listed services is left open. Article
7(2) of Directive 97/13, in contrast, explicitly allows Member States to
impose individual licensing for the listed services. However much the
Commission desired to narrow the field of application of individual licensing
with its proposal, the insertion of Article 7(2) in the Common position
actually meant that Directive 97/13 would mark a step backwards in thai
respect: it allows individual licensing where Directive 90/388 left the mutter
open."*

In this example of interaction between the directives based on Article 86(3)
and 95 EC (ex 90(3) and 100a), the Council, and not the Commission, used the
Article 86(3) directive to influence the Article 95 directive. With Article 7(2) of
Directive 97/13, the Council reverted to the approach of the Commission in
Article 2(3) of Directive 90/388 and made use of a list of services for which
individual licensing is allowed, instead of a list of purposes as the Commission
had suggested in its proposal. While a service-based approach perhaps achieves
a greater degree of clarity and certainty than a purpose-based approach, in the
case of Directive 97/13 it was also used to expand the range of services for
which individual licensing could be required, contrary to the intention behind
the Commission proposal.

In the implementation of Directive 97/13, it is interesting to note that most
Member States appear to have followed the service-based approach of Article
7(2) in order to describe the services for which an individual licence is required,
rather than the purpose-based approach of Article 7(1 )."*

4. Conclusion

In the present sub-section, the relationship between harmonization and liberal-
ization directives was investigated more closely by focussing on three cases
where the two sets of directives are not completely coterminous:

- /fange o/ confriintory to uni'versa/ service: While according to of Article
4c(l) of Commission Directive 90/388 (as amended by Directive 96/19), only
providers of public telecommunications networks may be called upon to
contribute to the financing of universal service, Article 5(1) of EP and
Council Directive 97/33 extends the range of contributors to include
providers of public telecommunications services as well. In a declaration, the
Commission indicated that it intended to use the narrower conception of
Directive 90/388 as an interpretive guide for Directive 97/33, so as to limit as
much as possible the practical effect of the inclusion of telecommunications
service providers within the range of universal service contributors;

*" See Xavier, supra, note 227 at 488.
*" In light of the Fifth Report on the Implementation of the Telecommunications Regulatory

Package, ;upra, note 169 at 12, it would seem that only 4 Member States (Denmark, the
Netherlands, Finland, Sweden) follow a rather purpose-based approach.
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— DiJO'erenJia/ea' in/erconnecfion oj(ferj according to categories o/ operators:
According to Article 4a of Commission Directive 90/388 (as amended by
Directive 96/19), incumbents must offer interconnection on non-discrimina-
tory terms to all undertakings authorized to provide telecommunications
networks or services; any differentiation must be based on objective criteria.
The incumbent's interconnection charges must thus be cost-oriented, and
there is little room for a priori differentiations between categories of opera-
tors; in particular, it makes no difference in the cost to the incumbent whether
the party seeking interconnection has its own infrastructure or not. In Article
7(3) of EP and Council Directive 97/33, the principles of Directive 90/388 are
turned inside out, since differentiation between categories of operators in the
incumbent's reference interconnection offer is allowed as long as it is objec-
tively justified "on the basis of the type of interconnection provided and/or
the relevant national licensing conditions". That provision is formally in line
with Directive 90/388, but in fact it opens the door to the very kind of a priori
differentiations that the principles of non-discrimination and cost-orientation
would not allow.

The French regulatory framework makes use of that possibility and
expressly requires separate reference interconnection offers for operators of
public infrastructure and providers of public telephony. The German regula-
tory framework, on the other hand, does not provide for differentiated refer-
ence offers. Relying on Directive 90/388, the Commission reacted to attempts
to deprive resellers without their own infrastructure of the benefit of the low
interconnection charges granted to all providers of public telecommunications
networks, through the introduction of a priori categorizations not provided
for in the regulatory framework.

- Services /or w/iic/i indVvidua/ /ice/wing can Ac imposed": In Article 2(3) of
Directive 90/388 (as amended by Directive 96/19), the Commission sought to
limit the range of services for which Member States can require individual
licences by stating that as a rule, the provision of telecommunications
services can be subject to at most a general authorization procedure, with the
exception of (i) public voice telephony, (ii) public telecommunications
networks and (iii) networks using radio frequencies, for which the issue was
left open. In Directive 97/13, Article 7(1) follows a more restrictive approach
— proposed by the Commission — by outlining purposes for which
individual licensing can be imposed. However, in the course of the legislative
procedure, the Council added an Article 7(2), according to which in any event
individual licenses may be required for the three services listed above. The
Council thus went back to the service-based approach of Directive 90/388,
but used it to extend the range of services which may be subject to individual
licensing.

These three examples show that the directives based on Article 86(3) EC (ex
90(3)) have taken a kind of reference — one would almost dare to write
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"constitutional" — value in relation to the Article 95 directives. Besides the
starting point, which is that the Article 95 EC directives have generally
followed the substance of the Article 86(3) EC directives, the latter have also
been used by the Commission as an interpretive guide for the former, in the
first example (universal service). In the second example (interconnection), the
Council was able to introduce a divergent provision in the Article 95 directive;
the Commission has so far voiced its doubts but not acted where the divergence
was exploited almost literally (France), but it used the Article 86(3) directive in
order to react against proposals that might follows the spirit of the divergent
provision but not its letter (Germany). In the third case (licensing), it is the
Council that used the Article 86(3) directive as a model to stray from a
proposal from the Commission that was more restrictive than the Article 86(3)
directive. • . • • > -••• • • » * • ? : , .

II. THE USE OF ARTICLE 86(3) EC IN A
LIBERALIZED ENVIRONMENT

Directives adopted under Article 86(3) EC (ex 90(3)) played a major role in the
liberalization of the telecommunications sector, since they were used by the
Commission to drive the liberalization process. Directive 90/388 and the four
subsequent directives amending it, especially Directive 96/19, were used as a
reference in the course of elaborating the new regulatory framework, as it is set
out in the directives enacted by the EP and Council under Article 95 EC (ex
100a).

It must now be seen what room is left for the use of Article 86(3) EC as a
legal basis in the telecommunications sector following liberalization. Since
Article 86(3) essentially refers to the first two paragraphs of that Article, the
question boils down to examining the scope for the application of Article 86(1)
and (2) (ex 90(1) and (2)) in the liberalized telecommunications sector.

A. ARTICLE 86(1) EC

The key distinctive elements for the application of Article 86(1) EC (ex 90(1))
are: .
- a measure by a Member State;
- concerning a public undertaking (1.) or an undertaking enjoying special or

exclusive rights (2.);
that breaches the EC Treaty.

1. Public undertakings

So far, the application of Article 86 EC (ex 90) in the telecommunications sector
has been based not so much on the presence of public undertakings, but rather
on the existence of special or exclusive rights. Nevertheless, given that special
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or exclusive rights have been removed (see below for a discussion of that topic),

it is worth examining if and how the presence of public undertakings might still

justify the application of Article 86 in the telecommunications sector.

At the outset, it may be worth recalling the situation of the incumbent T O in

the EU Member States, as shown in Table 2 .5 . »i

Table 2.5 The situation of incumbents

Country

Belgium

Denmark

Germany

Greece

Spain

France ' *

Ireland '

Italy

Luxembourg

Netherlands

Austria

Portugal
Finland ; # . • ' «

Sweden

United Kingdom

Name of incumbent TO

Belgacom

Tele Denmark

Deutsche Telekom

OTE

Telefonica

France Telecom *

Telecom Eireann

Telecom Italia '« t

P&T Luxembourg " 1

KPN Telecom

PTA *

Portugal Telecom ^.

Sonera «'•» <> S ' J . •

Telia

British Telecom

Corporate form

/

•
•
•

• ••• . ! . y ; p;, .*;>

- . , v • ' • • • • '

! " • • • /

/

• • , :
/
/

State ownership

50% + 1

0 % •*

60,5% * ' ' ' • * - ' ^ -

100%

0 % , / ' - • • • " • " *

± 7 5 % '•'• " ''"'•

8 0 % - ' ' • • • ' - •"•"•' ' •

5% """ ' - - ' ^

100%

4 4 % • ' • • • - . : " ' • '

75%-!

25%

100% •' ' •

100% ' .

0%

Source: Fourth Report on the Implementation of the Telecommunications Regulatory Package,
COM(1998)594final (25 November 1998), Annex IV; Public Network Europe, 7998 Kearfcoo*
(Uindon: The Economist. 1997); G. Finnie and A. Greenman, "Peaks and Troughs" 215 CWI 20 (23
November 1998).

Although Article 86 EC (ex 90) does not itself define "public undertaking", the

definition given at Article 2 of Directive 80/723 is widely agreed to:,237
• ' *

Any undertaking over which the public authorities may exercise directly or
indirectly a dominant influence by virtue of their ownership of it, their financial
participation therein, or the rules which govern it.

A dominant influence on the part of the public authorities shall be presumed when
these authorities, directly or indirectly in relation to an undertaking: (a) hold the
major part of the undertaking's subscribed capital; or (b) control the majority of the
votes attaching to shares issued by the undertakings; or (c) can appoint more than
half of the members of the undertaking's administrative, managerial or supervisory
body. , .. ,

- " Supra, note 56. The same definition is found in Directive 93/38 of 14 June 1993 coordinating
the procurement procedures of entities operating in the water, energy, transport and telecommunica-
tions sectors [ 1993] OJ L 199/84. Ait. 1(2). See Blum and Logue. supra, note 43 at 8-9. *"
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On the basis of the above table, the incumbent TO will not qualify as a public
undertaking in any event in three Member States (Denmark, Spain, UK), since it
is fully in private hands. On the other hand, at least 9 incumbent TOs (in
Belgium, Germany, Greece, France, Ireland, Luxembourg, Austria, Finland and
Sweden) would be presumed to be public undertakings because the State
remains their majority owner, while in the last three cases (Italy, the
Netherlands and Portugal), the issue would fall to be decided on the basis of the
general principle, without any presumption. **

Accordingly, any directive based on Article 86(3) EC (ex 90(3)) that would
apply to public undertakings in the telecommunications sector would concern at
most 12 Member States and perhaps only 9. Moreover, the dividing line
between the various groups does not reflect the level of liberalization, since two
of the most liberalized countries, Finland and Sweden, still have 1(X)% State-
owned incumbent TOs, while on the other hand Spain has a fully private incum-
bent TO, yet benefited from additional periods for implementation of the EC
regulatory framework."" Such an inconsistent application would be difficult to
reconcile with the generality required for the validity of directives under Article
86(3) EC."«

In addition, for the application of Article 86(1) EC (ex 90(1)), a State measure
must be at the source of the infringement of the Treaty. As the ECJ noted in the
Terminal Equipment case, "anti-competitive conduct engaged in by undertak-
ings on their own initiative can be called in question only by individual
decisions adopted under Articles 85 and 86 [now 81 and 82] of the Treaty."**"
In the preceding table, the column "Corporate Form" shows that by now all
Member States have turned their former telecommunications operations, in
whatever form they were conducted, into corporations under private law or
along the lines of private law. Irrespective of the remaining level of State
ownership, the incumbent TOs all enjoy a fair measure of autonomy because of
their corporate form. Their actions will accordingly be less and less influenced
by State measures.

2. Special and exclusive rights ' - • -

As was underlined before, one of the most innovative aspects of the Article
86(3) directives in the telecommunications sector was to extend the scope of
Article 86 EC (ex 90) beyond the conditions of exercise to the very en'ste/ice of
special and exclusive rights."' Such an extension was approved by the ECJ as
regards Directives 88/301 and 90/388.*** On the strength of this case-law, the
Commission proceeded with further directives until, with Directive 96/19,
Member States were required to abolish any and all remaining special and

& i « i - ' . - . . " . i • ' • • • - • - • • • ' * • • • • • • • • • * • • • • • ™ " * • * * "

» • See Decision 97/603 of 10 June 1997, supra, note 110.
* " See 7>rmma/£<7uipm<>m, supra, note 21 atRec. 17.
*"> Ibid.,Rec.55. * ' See supra, I.C.
*** See Terminal £<?uipm*m, supra, note 21 and the Judgment of 17 November 1992, »pra, note

40.
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exclusive rights as regards the provision of telecommunications services and the
establishment and provision of telecommunications networks.*'"

Once all Member States have implemented Directive 96/19,**'' all special or
exclusive rights in the telecommunications sector should therefore have been
removed. It has been suggested that in fact some special or exclusive rights
could still exist in the telecommunications sector (such as might justify further
intervention under Article 86(3) EC), on the ground that the definitions of
"exclusive rights" and "special rights" in Directive 90/388*" — a piece of
secondary legislation — could not exhaust the meaning of those terms under
Article 86( 1) EC (ex 90(1)), part of primary EC law.** More specifically, rights
in excess of those generally available to private undertakings might also be
special rights, for instance the rights of way over public and private land that are
typically granted to public network operators.*" While this argument may be
formally correct, it does not appear sustainable in light of the ECJ decision of 12
December 1996 in /?. v. Secretory o/7ra</<? ami /m/itsrry, ex p. £7.**" In that
case, the ECJ had to decide on the definition of "special or exclusive rights" in
the context of a dispute on the applicability to BT of Directive 92/44. According
to that Directive (as it stood at the time of the dispute), Member States were
bound to ensure that "telecommunications organizations" were put under a
series of obligations, including the obligation to provide leased lines throughout
their territory.*"' Pursuant to Directive 90/387, whose definitions are valid for
Directive 92/44 as well,***' "telecommunications organizations" are those to
which Member States have granted "special or exclusive rights"; the definitions
of Directive 90/387 are identical with those of Directive 90/388 (in its original
version), as noted by the ECJ. The ECJ gave the following interpretation to
"special or exclusive rights":"'

It is clear, first, from Article 2 of [Directive 94/46,] second, from the factual context
in which [Directives 90/388, 90/387 and 92/44] were adopted and, third, from their
intended objectives, that the exclusive or special rights in question must generally
be taken to be rights which are granted by the authorities of a Member State to an

*•' Directive 90/388. Art. 2(1), as replaced by Directive 96/19, Art. 1(2).
*** At this point in time, only Portugal (derogation until 1 January 2000, supra, note 108) and

Greece (derogation until 31 December 2000, jupra, note 109) still have to abolish remaining special
and exclusive rights.

*" Directive 90/388, Art. 1(1), as added by Directive 94/46, Art. 2(l)(a)(i) and (ii).
'** See Coudert Brussels, Study on <ne Scope o/»/ie £*S<J/ /njfru/nentt under £C Co/npen'rion

taw AvaifaMr »o //ie £u/t>p*an CV>/nmi.ssion to /mp/emeM fhe /fcsu/tt o/ /ne Ongoing Äevieiv 0 /
Certain Siruo/ions in »he 7e/ec<vwnumra/i'on.i and CaWe TV Sectors (June 1997) at 67-8.

**' [bid. The authors also refer to the definition of special and exclusive rights in Directive 93/38,
supra, note 237, Art. 2(3), which differs from the definition given at Directive 90/388, Art. 1(1).
However, Directive 93/38 is not based on Article 86(3) EC, nor does it purport to use the same
notion of special and exclusive rights as Article 86( 1) EC (ex 90( 1)).

*** ECJ, Judgment of 12 December 1996, Case C-302/94, K. v. Secre/ary o/S*a/e/or Trade and
/ndiufry.ex p. flr[ 1996] ECR 1-6417.

*•« Directive 92/44, Art. 7.
" " Ibid.. Art. 2(1).
» ' Supra, note 248 at Rec. 34.
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undertaking or a limited number of undertakings otherwise than according to objec-
tive, proportional and non-discriminatory criteria, and which substantially affect the
ability of other undertakings to provide or operate telecommunications networks or
to provide telecommunications services in the same geographical area under
substantially equivalent conditions.

In that passage, the ECJ may not have wanted to give an interpretation that
would apply to Article 86(1) EC in general, but it would seem that at least the
Court had the whole telecommunications sector in mind, since it based its
conclusion on a broad examination of EC telecommunications policy .*" The
ECJ adopted in substance the definition of "special or exclusive rights" given at
Article 1(1) of Directive 90/388 (as amended by Directive 92/44), and accord-
ingly, that definition could be considered as exhaustive of Article 86(1) EC, at
least with respect to the telecommunications sector. In any event, the ECJ
specifically added that special rights of way were an ancillary feature of a
licence to establish networks and did not qualify as special or exclusive rights,
as long as they were granted to all public network operators."' The conclusion
of the ECJ is sensible, since for the purposes of Article 86(1) EC, "special or
exclusive rights" should be limited to those rights which affect the provisions of
the EC Treaty to which that Article refers,"* the main ones being Articles 43
and 49 (ex 52 and 59) (freedom of establishment and provision of services) as
well as Articles 8Iff (ex 85ff) (competition law). Rights which may exceed
those held by undertakings in general but still do not lead to restrictions on those
freedoms or on competition should not qualify as "special or exclusive
rights".«'

As a result, any further usage of Article 86(3) EC (ex 90(3)) as a legal basis
for measures concerning the telecommunications sector could not rest on the
existence of special or exclusive rights in the telecommunications sector itself
within the meaning of Article 86(1) EC (ex 90(1)). Those measures could then
be proceed either from the existence of special or exclusive rights in neigh-
bouring sectors, in particular cable TV (exclusive franchises to lay and exploit
cable TV networks in a given area), energy or water or from a generous inter-
pretation of the purpose of Article 86(1) EC. In the former case, it must be
shown that these special or exclusive rights in other sectors lead to incompatibil-
ities with the EC Treaty in the telecommunications sector."* The latter case is
reviewed in greater detail hereunder.

It was noted before that with Directive 96/19, the Commission already
brought the scope of Article 86(3) EC further than under Directive 90/388?"
Before that Directive, the content of Article 86(3) directives concerning

*» See ibid., Rec. 26-33. *" Ibid., Rec. 40-1.
*** In line with the approach taken by the ECJ in 7>rmma/ Eiju/pm^m, supra, note 21 at Rec.

21-22.
"* See also Blum and Logue, supra, note 43 at 9-12.
"* See, with respect to Directive 1999/64, i/i/ra, I
*" Supra, IJE.2.b.
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telecommunications (Directives 90/388, 94/46, 95/51 and 96/2) was either
related to the elimination of some special or exclusive rights or to the exercise
of any such rights that may remain. Even the relatively far-reaching intercon-
nection provisions added to Directive 90/388 by Directive 96/2 (on mobile
communications) were motivated by the need to "contain" the remaining fixed
telecommunications infrastructure monopolies:"* in some Member States,
mobile communications operators were hindered by requirements to intercon-
nect with other operators through the fixed public network only (and not directly
or through another network) and by disadvantageous conditions for interconnec-
tion to the fixed public network and services?" Once remaining special and
exclusive rights are removed, the rationale for "ancillary" measures dealing with
interconnection, universal service, etc. must be found elsewhere.

In Directive 96/19, the Commission justified such measures as follows:

- Interconnection with the network and services of the TO is crucial to new
entrants once exclusive rights over voice telephony are lifted. Without inter-
connection, monopoly rights could be continued Je /acto. Member States
should therefore put in place a regulatory regime governing interconnection,
comprising infer a/ia the publication of standard interconnection offers by
TOs, the imposition of cost accounting rules and the set up of a dispute
resolution mechanism for interconnection disputes?*"

- Universal service obligations, if improperly set up, could impose too heavy a
burden on new entrants and delay the introduction of competition once exclu-
sive rights are removed. When setting up universal service regimes. Member
States should therefore be bound by certain principles as regards the range of
providers or contributors to universal service and the assessment of obliga-
tions/contributions amongst them?*'

- The cost structure of TOs is not balanced, since not all services are offered at
cost (cross-subsidization generally takes place within the tariff structure).
Such tariff imbalance is bound to impede the onset of competition once
monopolies are lifted, and Member States should ensure that tariffs are re-
balanced (ie cross-subsidies are eliminated) in time for the introduction of
competition?"

Beyond provisions concerning the exercise and the very existence of special or
exclusive rights, according to the Commission, Article 86(1) EC (ex 90(1)) can
therefore also be used as a basis for enactments necessary to avoid that, once
special or special rights are abolished, the previous holders of those rights are
able to maintain their monopoly position rfe/acfo. In short, Article 86(3) EC
would also enable the Commission to adopt measures to ensure a smooth transi-
tion from a legal monopoly to a competitive structure. Indeed the provisions
dealing with interconnection, universal service and tariff re-balancing are all

" ' Supra, I£.2.b. "* Directive 90/388. Art. 3d. as added by Directive 96/2.
**' See Directive 96/2, Rec. 17. *° Directive 96/19, Rec. 13-16. ; '
*" Ibid.Rec. 19and22. ** Ibid., Rec. 20. s , •
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meant to apply beyond the date on which special or exclusive rights are lifted (1
January 1998 for most Member States).*"'

The Commission's rationale is certainly attractive, since it echoes the
principle of <$!»f u/i'fc,*'** which underpins the case-law of the ECJ with respect
to Member State actions that affect competition'** and national remedies for
rights derived from Community law:*** in essence, national law must not work
so as to deprive Community law of its effectiveness.*^ It does not necessarily
follow that the Commission enjoys an ancillary jurisdiction under Article 86(3)
EC to take further measures as may be necessary to ensure the effectiveness of
the main enactments under that Article (ie conditions of exercise or abolition of
special or exclusive rights)."*

As a starting point, it must be acknowledged that Article 86 EC (ex 90) relies
on a "snapshot" view of State intervention in the economy at the time when the
EC Treaty was concluded. In the 1950s, direct intervention was a preferred ttx»l
for the State to intervene in the economy in the pursuit of various public policy
objectives relating to the provision of services. The State would simply take
control of production means or entrust them to a closely-linked monopolist: such
was the case for a host of services relating to transport (air, rail, etc.), communica-
tions (post, telecommunications, etc.), energy (gas, electricity, etc.) or broad-
casting (radio, television).*** It is beyond the scope of this work to discuss the
appropriateness or effectiveness of direct State intervention as opposed to other
policy instruments; it suffices to note that the opinion of policymakers (and later,
public opinion at large) shifted as of the 1970s, away from reliance on direct State

*" Directive 96/19, Art. 1(6), adding Articles 4a (interconnection) and 4c (universal service,
tariff re-balancing) to Directive 90/388. Pursuant to Art. 4a(5), the provisions concerning intercon-
nection are to apply for a period of five years following the abolition of special rights. Art. 4c(5)
provides for a review of universal service financing schemes (including their very necessity) by
2003. Art. 4c(3) allows tariff re-balancing to extend beyond I January 1998, if the Commission is
informed thereof: according to the Fourth Report on the Implementation of the Telecommunications
Regulatory Package, jupra, note 208, in addition to the 5 Member States which were enjoying a
deferment of their obligations under Directive 90/388.6 other Member States had apparently not yet
completed the tariff-rebalancing process by the end of 1998.

"* See R. Streinz, "Der »effet utile« in der Rechtsprechung des Gerichtshofs der Europäischen
Gemeinschaften", in O. Due, ed., FMtscJiny»/Ör Wric* Eivr/in« (Baden-Baden: Nomos, 1995),
1491.

*" See the line of ECJ case-law beginning with the judgment of 21 September 1988, Case
267/86, Van £yc*e v ASM NV [1988] ECR 4769, including the judgments of 17 November 1993,
Case C-2/91 Men« [1993] ECR 1-5751, Case C-185/91. Keijf [1993] ECR 1-5801 and Case C-
245/91, Onra Sc/iaaV?verzetenngen [1993] ECR 1-5851, and recently confirmed in a judgment of 21
September 1999, Case C-67/96, M/bany /n/erna/iona/ BV v. Air/ifing AfdVu/Jperuiom/oruii
7>.rrie/in<faf/rie, not yet reported.

*** See for instance the ECJ judgments of 14 December 1995, Case C-312/93, frterfcroedt, Van
CampenAouf <* Ci> 5C5 v. Se/gium [1995) ECR 1-4599 and Case C-430/93. van ScAy/iaW v.
Sticnfi/ig />e/uioen/o/uii voor Fyjio»/i«rapeu/«i [1995] ECR 1-4705.

**' See Coudert Brussels, supra, note 246 at 67-8, who separate the "e/frt ufife" and "a>/acfc>
continuation" rationales, although they seem very close to one another.

*** See also A. Bartosch, "EC Telecommunications Law: The New Draft Directive on the Legal
Separation of Networks" [ 1998] ECLR 514 at 518.

* " In most Member States, the State was also present — albeit not on a monopoly basis — in
other major service sectors such as financial services (through postal banks, etc.).
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intervention towards more complex policy instruments usually involving some
form of regulation over markets that are more and more open to competition. That
shift was based on new developments in economic thinking, which cast a serious
doubt on the effectiveness of direct state intervention. The evolution of the
telecommunications sector is a prime example in this respect. The "snapshot"
view of Article 86 EC is thus becoming less and less relevant. ft fti-vi

Two conclusions can be drawn from this: either the scope of Article 86 EC
should evolve in tune with industrial and social policy thinking through a purpo-
sive interpretation or Article 86 EC should be treated as a particular response to
that "snapshot" view of State intervention that loses its significance when that
view is abandoned.

In terms of the substantial coverage of the EC Treaty, it can be argued that the
uneasy ageing of Article 86 EC does not have a very significant impact, since its
removal would not create a gap. Under the traditional interpretation, that Article
was meant to preserve the ability of Member States to create public undertakings
or to confer special or exclusive rights upon undertakings, while anchoring it
within the framework of the Treaty."° Under the newer interpretation, the first
und second paragraphs of Article 86 EC are tied together and the Article works as
a limited exception for special and exclusive rights, as long as they are necessary
to the operation of services of general economic interest."' In any event, Article
86 EC remains an exception to the rules of the EC Treaty according to both inter-
pretations. Other policy instruments than direct State intervention do not benefit
from that exception and the EC Treaty fully applies to them. It is in this context
that the e#ef uf/Ve principle (on the basis of Article 10 (ex 5) in conjunction with
81 or 82 EC (ex 85 or 86)) plays its full role: in the use of social/industrial policy
instruments, Member States are not only bound to respect the four freedoms, but
also the free-market foundation of the EC, as it finds expression in competition
law principles."* Even though so far Article 10 with 81 or 82 EC has been
invoked by parties to preliminary references before the ECJ, there is not reason in
principle why the Commission could not also use as a basis for action."' Hence
the shift from direct State intervention to other policy instruments is not bound
with a loss in substantial terms: quite to the contrary, the application of the EC
Treaty to Member State industrial/social policy could be strengthened.

" ° See ECJ, Judgment of 30 April 1974, Sacchi, jupra, note 47. See also Blum and Logue,
a, note 43 at 1-4.

That new interpretation was introduced in the 1990s in the wake of 7>rminai f^uipm^nl,
, note 21 and it was expounded in the subsequent judgments of 19 May 1993, Case C-320/91,

Cor/x-au |1993) ECR 1-2533 and 27 April 1994, Gemofiie /UmWo [1994] ECR 1-1477. See also
Blum and Logue, ibid. The new interpretation echoes the evolution of economic and policy thinking
described in the text, since it takes a more restrictive stance towards direct state intervention.

2 " See ECJ. Judgment of 16 November 1977, Case 13/77, SA GB-/AW0-flM v. *r,4fl [1977]
ECR 2115.

•"' There are of course obvious practical difficulties for the Commission to act against Member
States on the basis of Article 10 (ex 5) with 81 or 82 EC (ex 85 or 86). Firstly, while the ECJ has
acknowledged that these Articles may be used to that end, the substantive hurdles appear quite
considerable: see the three judgments of 17 November 1993. Afrng, /foi^and OAra. jupro. note 265.
Secondly, the issues are usually considered politically sensitive by the Member States.
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From a procedural perspective, the situation is different. With Article 86(3)
EC, the Commission was given exceptional enforcement means, whereby it
could of its own motion issue decisions and directives to Member States. It can
be thought that these exceptional powers on the side of the Commission address
the peculiarities of direct State intervention and counter-balance the derogation
from the substantive rules given to Member States pursuant to Article 86(1) and
(2): since the undertakings listed in Article 86(1) are usually part of the State or
at least close thereto, the State will likely not be able to police the limits of
Article 86(1) and (2) very well, and the Commission should have more powers
than usual to monitor these undertakings, including the power to issue of its own
motion orders binding Member States (through decisions or directives). In the
case of other policy instruments subject to the general rules of the Treaty,
however, the Commission does not have any specific enforcement power; it is
equally left with its general enforcement powers, centred on the infringement
procedure pursuant to Article 226 EC (ex 169). There is a balance here as well,
since it can be presumed that the Member States will take a more detached view
and will more easily comply with the EC Treaty if they are not directly inter-
vening in the economy. Yet the risk that Member States would use these other
policy instruments in a manner that is not compatible with the EC Treaty cannot
be excluded. It is questionable, however, whether that apparent enforcement gap
can be remedied by taking a purposive and evolutive approach to the interpreta-
tion of the "snapshot" found at Article 86 EC. After all, the wording of Article
86(1) EC is quite clear, and the ECJ circumscribed its scope carefully in its
case-law."* In any event, "stretching" in time the impact of special or exclusive
rights beyond their abolition, as the Commission did in Directive 96/19, should
not be an option: experience in the USA and the UK shows that the transition
from a legal monopoly to a competitive environment takes a long t ime." '
Article 86(1) EC should not be applicable merely because incumbent TOs
continue to hold a dominant position in fact, without at least an analysis to show
why the purpose behind that provision would still justify its application. It
would thus seem that the Commission would have to revert to its general super-
visory and enforcement powers under Article 226 EC (ex 169).

As result, while the shift from direct State intervention to other policy
?!^i-/> * • •? • " ^ • ' • • ' ' • i " ' • ' • • ; • - • > • - * • ' " , ' • • ' • • - • " • • ' • ' - ' • ' • • •

*" See among others the rermina/fijuipme/if judgment, discussed supra, I.C.
"* In the USA, the long-distance sector was liberalized in 1984, following the AT&T breakup It

took at least 10 years for AT&T to suffer serious losses of market share that brought it below 80%.
In 1999, IS years later, AT&T still holds around 40% of the US long-distance market. It has been
found non-dominant by the FCC (see FCC, Aforion o//47"<t7" Corp. /o fee Aeciainyfo/ as a Afon-
Domma/tf Carrier, Order, FCC 95-427 (12 October 1995) and Afoft'on o/ 47V*7" Corp. to fee
Dec/area" Afon-Dominan//or /n/ema/iona/ Service, Order, FCC 96-209 (9 May 1996), both available
on the FCC Website at <http://www.fcc.gov>), but according to EC competition law and the ONP
framework, such a market share might still suffice for a finding of dominant position or significant
market power, respectively. In the UK, 8 years after full liberalization, with the abolition of the
duopoly in 1991, BT still holds more than 80% of the local market and over 70% of the long-
distance market, as appears from the Fifth Report on the Implementation of the Telecommunications
Regulatory Package, supra, note 169 at Annex IV, pp. 149,151.
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instruments does not have significant consequences as regards the substantive
application of the EC Treaty, it does mean that the Commission would lose the
benefit of Article 86(1) as a basis to use the exceptional enforcement powers
of Article 86(3) and would have to fall back on Article 226 EC.

At the beginning of this sub-section, three elements of Directive 96/19 were
mentioned as going beyond the abolition of the remaining special or exclusive
rights, namely the provisions relating to interconnection,*™ universal service*"
and tariff rebalancing?™ Although the Commission does not appear to base its
reasoning thereon, the latter two could be applications of Article S6(2j EC (ex
90(2)), inasmuch as they delineate the extent to which restrictions on competi-
tion can (universal service financing) or cannot (tariffs below cost for access) be
justified in order to support the incumbent TO with its services of general
economic interest (universal service)."* In addition, it could always be consid-
ered that the rebalancing of tariffs is intimately bound with the removal of
remaining special or exclusive rights, since these rights served to cover the
cross-subsidization between the different parts of the TO's business. In contrast,
the provisions concerning interconnection are meant to apply to the post-liberal-
ized environment; however sensible these provisions may be and however
appealing the "e/jW Kft'/e" type of reasoning behind them may sound, they do
cover situations that pertain more to Article 10 (ex 5) in conjunction with 82 (ex
86) than to Article 86 EC (ex 90). Through them, the Commission seeks to
prevent Member States from contributing to the maintenance of the dominant
position of the incumbent TO by failing to institute a strong interconnection
regime.

In practice, it was highly convenient that these provisions were included in
Directive 90/388 through Directive 96/19, since as seen before, they served as a
"hard core" for the elaboration of the ONP directives and are used as reference
points in their interpretation. Since the challenge to Directive 96/19 was
dropped, it would seem that their validity will not be questioned further?*'

3. The need for "mischieP' (ZR-ecJfcnwpgfofi/) analysis , , ..,.„,,, • ,

In light of the preceding pages, it would seem that the scope for further applica-
tion of Article 86(3) EC (ex 90(3)) in the telecommunications sector is limited:
given that special or exclusive rights have been removed, it would not be consis-
tent to start using the concept of "public undertaking" to justify its application in
the telecommunications sector now, nor would it be possible to give that Article
a broad purposive interpretation, given its clear text and exceptional function. «•••'

A further requirement will be discussed here: any measure taken under
Article 86(3) EC should address a concern that derives from either the public
nature of an undertaking or the presence of special or exclusive rights. The

» « • • > - • * •

" • Art. 1(6). adding an Art. 4« to Directive 90/388. - * >.
*™ Art. 1(6), adding an Art. 4c to Directive 90/388. * r~ - "< " *
*™ Ibid. -™ Seew/ru.ll.B.
*"> See Case C-199/96, Spam v. Committion, Jî pra, note 111.
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Article 86(3) directives enacted so far (Directive 80/723 of 25 June 1980 on the
transparency of relations between Member States and public undertakings**'
and the directives in the telecommunications sector) always contained measures
designed to correct incompatibilities with the EC Treaty arising from public
ownership or special or exclusive rights (with the possible exception of the
provisions of Directive 96/19 discussed above). Yet following the so-called
Cable Review at the end of 1997,*** the Commission adopted a new directive
based on Article 86(3) EC, Directive 1999/64, whose rationale seems to stray
from that principle. * v fÄ*v «?y?i'*B*iP

The Cable Review dealt with two issues that had been scheduled for re-
examination by 1998 in Directives 95/51 and 96/19 respectively, namely
whether additional measures should be taken in the case of incumbent TOs that
also enjoy special or exclusive rights with respect to the provision of cable TV
network infrastructure*** and whether restrictions on the use of telecommunica-
tions networks for cable TV delivery should be lifted.*** The latter is of no
concern here.

In Directive 95/51, the Commission had already surveyed the difficulties
arising when TOs are also present on the cable TV infrastructure market, so that
in a given location both the PSTN and the cable TV network are in the hands of
the TO.*®' By way of background, the thrust of Directive 95/51 is the opening
of cable TV infrastructure for the provision of telecommunications services;
such opening was thought crucial'** because cable TV networks provide the
most realistic alternative infrastructure at the subscriber network level and
enable the provision of bandwidth-hungry multimedia services (video-on-
demand, e tc . ) .*" The Commission found that, with both networks under its
control, the TO had no incentive to use them efficiently. More specifically, the
TO would tend to restrict the use of its cable TV network by third parties for the

*•' Supra, note 56.
*** See the Commission Communication concerning the review under competition rules of the

joint provision of telecommunications and cable TV networks by a single operator and the abolition
of restrictions on the provision of cable TV capacity over telecommunications networks 11998] OJ C
71/4.

-«' Directive 95/51, Art. 2(3).
**« Directive 90/388, Art. 9, as added by Directive 96/19, Art. 1(9).
**' See P. Larouche, "EC competition law and the convergence of the telecommunications and

broadcasting sectors" (1998) 22 Telecommunications Policy 219 at 220-3. See also generally M.
Haag and H. Schoof, 'Telecommunications regulation and cable TV infrastructures in the European
Union" (1994) 18 Telecommunications Policy 367.

*** So much so that a separate instrument. Directive 95/51, was dedicated to it, in advance of
other measures relating to the liberalization of infrastructure in Directives 96/2 and 96/19.

*" See Directive 95/51, Recs. 3, 7 and 13. The Commission also invokes the high prices of
leased infrastructure and the lack of capacity at Rec. 3, 12 and 13: these long-standing problems
concern more transmission capacity than local (access) capacity, and in that respect it is difficult to
see how opening up cable TV networks for the provision of telecommunications capacity could
significantly have improved the situation. In contrast, other forms of alternative infrastructure (the
networks of utilities, railways, etc.) were not very developed at the subscriber level and were more
suitable for the provision of transmission capacity. On the problems relating to competition in
subscriber networks, see m/hi. Chapter Four, I.A. 1.
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provision of telecommunications services (through very high prices), so as to
bring these third parties to use the PSTN itself (and thus increase traffic
thereon).™* On that basis, the Commission contemplated imposing legal separa-
tion (ie the transfer of cable TV network activities to a separate subsidiary), but
it ordered, subject to further review, a milder remedy, namely that the incum-
bent TOs introduce accounting separation between their activities in the provi-
sion of (i) public telecommunications infrastructure, (ii) cable TV infrastructure
and (iii) telecommunications services.**' Accounting separation means that,
while all activities remain within the same legal entity, an individual account
must be kept for each of them, showing costs and revenues pertaining to that
activity. : - i - - \ - . - - . : ... -••: • • • « • • ' • • • : . - • ' ; • . * v t » - . ; • <

In Directive 1999/64, the Commission goes one step further as regards both
the aim and the actual measure: it would like to impose the most radical remedy,
partial or full divestiture (ie selling cable TV networks and activities in part or
in full to an unrelated third party), but in the end it uses Article 86(3) EC to
require incumbent TOs to carry out legal separation, as described in the previous
paragraph.**"

The Commission sets forth the following reasons why Directive 1999/64
could still validly be based on Article 86(3) EC:

- Afojf /'«cKmte/if TOs are J/I7/ Sfafe-owned.*" As mentioned above, this is not
a very consistent basis for enacting a measure based on Article 86(3) EC in
the telecommunications sector, since some Member States would be
exempted from the measure simply because they happened to have sold most
or all of their participation in the incumbent. Furthermore, the mischief which
the Commission wants to address finds its source not in the State ownership
of incumbent TOs, but in their holding telecommunications and cable TV
infrastructure;*'* it would seem logical to require some form of adequacy
between the legal basis used and the problem to be addressed, as has been so
far the case with Article 86(3) directives in the telecommunications sector.*"

- /ncMmtenf 7Y)s con«>iMe ro e/yoy j/wria/ r/g/jfs, since they have kept rights to
radio frequencies that were granted before frequencies were allocated on
objective, proportional and non-discriminatory criteria.*** Yet in the

*** Ibid., Rec. 18. The reasoning of the Commission assumes that there is actually a choice
between the telecommunications and cable TV networks. At the time of the Directive, very few
cable TV networks had been upgraded to be useable for telecommunications. Even in 1999, network
upgrade is still far from complete. f,.-...-*....--..,•••,-.- ,

™* Ibid..Rec. 18 and Art. 2(1).
™ Directive 1999/64, Rec. 10, Art. 1 (introducing a new Art. 9 in Directive 90/388).
*•' Ibid, Rec. 7.
"- See Bartosch, .supra, note 268 at516-7.
**•' This is why all Article 86(3) directives in the telecommunications sector so far focussed on

special and exclusive rights: public ownership is not relevant to the problems addressed in those
directives (except perhaps for the issue of independence between the State as owner and the State as
regulator, yet that is dealt with not in Directive 90/388. but in the ONP framework: see Directive
90/387, Art. 5a(2). added by Directive 97/51, Art. 1(6)).

* " Directive 1999/64. Rec. 7.
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meantime Member States have reviewed their licensing and frequency alloca-
tion rules to eliminate special rights, ie to ensure that allocation procedures
are open, non-discriminatory and transparent; incumbent TOs have received
licences and frequencies under the new rules, and it should be assumed that,
even if the incumbent TOs continue to use the same frequencies, their right to
these frequencies is not a special right anymore.*" As A. Bartosch points out,
the Commission's reasoning would mean that all the rights enjoyed by the
incumbent before liberalization would have been converted into special
rights, thus extending the competence of the Commission pursuant to Article
86(3) EC for an indefinite time.***" Moreover, here as well, the mischief to be
addressed is not related to the alleged basis for using Article 86(3) EC.

- A/oif (nrumfonr TOJ evyoy speria/ or exr/ujivt- rig/1/5 over caWf 7V in/ra-
jrrucfure.^ While these are truly special or exclusive rights within the
meaning of Article 86(1) EC (ex 90(1)), the problem of adequation between
the mischief and the legal basis arises here as well. As was the case with
Directive 95/51, the Commission is concerned that, when incumbent TOs also
operate cable TV infrastructure, they have no incentive to upgrade both the
PSTN and the cable TV networks to produce an integrated broadband
communications network."* The source of the difficulty would lie not in the
nature of the rights that have been granted to the incumbent TO in relation to
cable TV (exclusive, special or other), but rather in the fact that these rights
have been granted to the incumbent TO as opposed to some other entity. The
real problem would thus be the joint ownership of telecommunications and
cable TV infrastructure, not the presence of special or exclusive rights as
such; indeed the problem would remain (perhaps less intensely) if the incum-
bent TOs were to lose its special or exclusive rights over its cable TV infra-
structure (pursuant to an Article 86(3) directive or otherwise). Accordingly, it
could be argued that even the special or exclusive rights of TOs in cable TV
infrastructure do not suffice to justify the use of Article 86(3) EC.

At any rate, if Article 86(3) EC (ex 90(3)) was applicable, remedies could not
go much beyond legal separation, as is envisaged in Directive 1999/64. In the
recitals, the Commission has alluded to the possibility of ordering divestiture."*
Divestiture is not unknown in MCR cases, since it counts amongst the possible
conditions that may be imposed in connection with a positive decision.** It has

*" See Directive 90/388, Art. 3a(2), as added by Directive 96/2, as well as Directive 97/13, Art.
7, 10. In the case of frequencies used for GSM networks, the Commission intervened when it
thought that a Member State had not somehow corrected the license previously granted to the
incumbent to ensure non-discrimination: see Decision 95/489 of 4 October 1995, supra, note 94 and
Decision 97/181 of 18 December 1996, supra, note 105.

** Bartosch, rapra, note 268 at 517-8.
*" Directive 1999/64, Rec. 8. *>» Ibid.Rec. 10. "»Ibid. <
*™ MCR, Art. 6(1 a), 8(2). Some form of divestiture has been ordered so far in a small number of

cases, see Van Gerven et al. at 873, para. 701. In the telecommunications sector, see
WorWcom/MC/, supra, note 26 where MCI was required to sell its Internet assets and activities as a
condition for the approval of its merger with Worldcom.
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even been ordered, again as a condition for exemption, in a few cases under
Article 81(3) EC (ex 85(3)).*" Even though that may seem a natural remedy in
cases of abuse of dominant position under Article 82 EC (ex 86), the
Commission has no power to require divestiture in such proceedings.*^ In the
context of Article 86(3) EC, divestiture would be a most innovative remedy.
The practice of the Commission under Article 86(3) EC shows that the
Commission:

- in its </ec(\y/onj, generally required a Member State to put an end to the
infringement identified in the decision. Although not explicitly ordered by the
Commission, that meant making a change to legislation, regulation or some
other State measure, such as removing a provision giving rise to discrimina-
tion,"" abolishing a special or exclusive right,** allowing access to port
facilities to an additional competitor,*" correcting discriminatory licensing
conditions**' or granting a license that was unjustifiably refused.*"

- in its </jrerfive£, required Member States either to introduce certain regulatory
measures to enhance transparency*^ or to terminate special or exclusive
rights, remove regulatory functions from operational entities and take certain
measures to govern the exercise of remaining special or exclusive rights.*"

In practice, divestiture would involve ordering an undertaking to sell part of its

*" Conditions may be imposed pursuant to Regulation 17/62, Art. 8(1). See for instance
supra, note 81, and the Biß case. Article 19(3) Notice of 21 October 1998 [1998] OJ C 322/6.

"" Regulation 17/62, Art. 3(1) merely empowers it to "require the undertakings... concerned to
bring such infringements to an end". That provision is geared towards "behavioural" infringements,
and hence whenever the Commission has gone beyond the mere prohibition of the infringing
conduct, it has imposed some obligations of a "behavioural" nature, such as reporting, etc.: see van
Gerven et al. at 657-61, para. 530-3.

*" Decision 95/364 of 28 June 1995 (landing fees at Brussels National Airport) [1995] OJ L
216/8, Decision 97/745 of 21 October 1997 (piloting tariffs in the port of Genoa) [1997] OJ L
301/27. See also Decision 85/276 of 24 April 1985 (insurance in Greece of public property and
loans granted by Greek state-owned banks) [1985] OJ L 152/25 and Decision 87/359 of 22 June
1987 (reduction in transport fares for Spanish nationals) [1987] OJ L 194/28; these two decisions
were concerned with discrimination in the trading conditions of public undertakings, and not with
exclusive or special rights.

** Decision 90/16 of 20 December 1989 (international express courier services in the
Netherlands) [1990] OJ 1. 10/47. Decision 90/456 of 1 August 1990 (international express courier
services in Spain) [1990] OJ L 233/19, Decision 97/606 of 26 June 1997 (TV advertising in
Flanders) (1997] OJ L 244/18, Decision 97/744 of 21 October 1997 (Italian port legislation relating
to employment) [1997] OJ L 301/17. The Commission also used Article 86(3) EC in several cases in
the 1980s to obtain that certain terminal equipment (modems, cordless telephones) be left or taken
outside of the telecommunications monopoly: see 1987 Green Paper at 124-6.

*" Decision 94/119 of 21 December 1993 (Port of Redby) [1994] OJ L 55/52.
** Decision 95/489 of 4 October 1995. lupra, note 94 and Decision 97/181 of 18 December

1996, .vu/>r<i, note 105. The Commission also inquired into the conditions for GSM licenses in
Belgium, but obtained a commitment from Belgium without taking a formal decision: see the
XXVth Report on competition policy (1995) at par. 110.

*" As in the case involving Vebacom, mentioned in the XXVth Report on competition policy
(1995) at par. III.

•** Directive 80/723, supra, note 56.
** This is the case for Directive 90/388 and its amending directives.
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activities to another party, by the same token handing the special or exclusive
rights over to the other. Contrary to all remedies so far under Article 86(3) EC
(ex 90(3)), divestiture would not involve merely action at the legal level, within
the realm of State measures, be they legal, regulatory or administrative, without
changing the factual position of market actors;*'" it would rather bind the State
to force a separate organization (even if under State ownership) to sell assets
and suffer a change in its factual position (as reflected in the balance sheet),
without affecting the legal realm (since the exclusive or special rights would
presumably remain).*" Seen from that angle, it would seem that divestiture
belongs to the range of remedies that are relevant to proceedings concerning
undertakings (under Articles 81 and 82 EC (ex 85 and 86) and the MCR), as
opposed to those concerning State measures affecting competition (under either
Article 86 or 10 in conjunction with 81 or 82 EC).*'*

B. ARTICLE 86(2) EC

Although Article 86(3) EC has so far been used for decisions and directives
dealing with the subject-matter of Article 86(1) (public undertakings, special or
exclusive rights), it can also serve as a basis for decisions or directives
concerning derogations from the EC Treaty for services of general economic
interest (SGEI) within the meaning of Article 86(2) (ex 90(2)). The scope for
application of Article 86(2) in the liberalized telecommunications environment
is accordingly reviewed below.

In light of recent case-law. Article 86(2) EC Treaty can be reworded as
follows: an undertaking entrusted with a SGEI is exempted from the rules of the
EC Treaty to the extent "necessary in order to enable that undertaking to
perform its task of general interest", without the need to show "that the survival
of the undertaking itself [would] be threatened".*'-' Instead of examining what
that criterion may entail for telecommunications, it may be simpler to focus on
the possible conflicts with the EC Treaty where Article 86(2) could be used as a
derogation.

At the outset, the cases where Article 86(2) is used in conjunction with
Article 86( 1) — either as a justification for measures concerning the exercise of

"° The removal of special or exclusive rights certainly affects the market value of an under-
taking, but does not deprive it of any assets or activities.

3" The only measure that could be compared to divestiture in that respect is the separation of
operational and regulatory functions, ordered in Directive 88/301, Art. 6 and Directive 90/388, Art.
7. Yet a distinction can be made in that such a separation also pertains to the legal realm (organiza-
tion of public authority), as evidenced by the fact that it was not carried out as a commercial opera-
tion (sale or divestiture), but rather as an administrative action.

"* Indeed, in line with the announcements made in Directive 1999/64, the Commission ha«
apparently required the divestiture of cable TV networks as a condition for the approval of the Telia-
Telenor merger: see "Commission clears merger between Telia (Sweden) and Telenor (Norway)
with substantial conditions". Press Release IP/99/746 (13 October 1999).

"* See ECJ, Judgment of 27 April 1994, Case C-393/92, G<rm/rem«r ,4/me/o, jupra, note 271 and
the judgments of 23 October 1997. Case C-157/94, Commisjion v. JWdier/o/ufr [1997] ECR 1-5699
and Case C-159/94, Commisjion v. Franc? [1997] ECR 1-5815.



106 European 7<?/ecommwm'ca//on.s Law

special or exclusive rights or as the criterion to assess the compatibility of such
rights with the EC Treaty"'' — are subject to the foregoing remarks on Article
86(1) and are not further discussed.

Beyond these cases, Article 86(2) also applies to infringements of the EC
Treaty relating to SGEIs but not connected with public undertakings or special
or exclusive rights. As a preliminary remark, it should be noted that universal
service as it is currently understood in the EC regulatory framework"* does not
necessarily exhaust the meaning of SGEI within the telecommunications
context. Indeed, as set out in Chapter Four, in view of the dual role of telecom-
munications as an economic sector and a foundation for economic and social
activity, it is conceivable that other general economic interests would arise
besides the guarantee of a basic telecommunications package to everyone."*
For instance, the provision of advanced services to SMEs, "enterprise incuba-
tors" or academic centres that may not necessarily be served as well as larger
corporations could also qualify as a SGEI." ' In any event, these other SGEIs
are likely to give rise to the same type of issues under Article 86(2) EC as
universal service within the meaning of EC law, so that the developments
concerning \hc VaMct can ocrvc ao model.

The undertaking entrusted with a SGEI may breach the EC Treaty, in partic-
ular Articles 81 and 82 (ex 85 and 86) thereof, through its own conduct. In that
case, while Article 86(2) offers a possibility to avoid the application of these
Articles, the powers of the Commission under Article 86(3) EC do not come
into play, since directives and decisions under Article 86(3) must be addressed
to Member States."*

Article 86(2) EC Treaty may also be used to justify a breach of the EC Treaty
through the State in connection with SGEIs. Indeed, when an undertaking is
entrusted with the operation of a SGEI, it is presumably bound to provide
services outside of normal conditions in a competitive market, and hence it
incurs an extraordinary burden through the costs generated by that obligation.
Together with the obligation, the State will usually deal with that burden as
well, with the choice of the following options:

"•* These correspond to the two interpretations of Article 86 EC (ex 90), before and after
Fermi/ia/E^uipm«-/!/, supra, note 21: see Blum and Logue, jupra. note 43 at 18-21.

' " See the definition of universal service in Directive 90/387, Art. 2(4) (as amended by Directive
97/51), Directive 97/33, Art. 2(l)(g) and Directive 98/10, Art. 2(2X0- Universal service responds to
three main criteria: continuity, equality and affordability. The broad lines of the regulation of
universal service in EC law are set out supra, Chapter One, IV.D.l.

"» See utfra.Chapter Four, II.C.2.
*" In addition, the provision of telecommunications services to the health and education sectors

may not qualify as a service of general economic interest within the meaning given to it in the
Commission Communication "Services of general interest in Europe" [1996] OJ C 281/3, but it
certainly constitutes a service of general interest.

"* See on this point A. Bartosch. "EC. Telecommunications Law: what aid does Article 90(2) of
the E C. Treaty offer to the former monopolists" [ 1999 J CTLR 12.
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- leave the burden with the undertaking providing the SGEI;"*
- shift the burden onto competitors or consumers; or
- take over the burden through direct or indirect State subsidies.

In the telecommunications context, the second option is covered in Directive
90/388, as amended by Directive 96/19. The burden of universal service used to
be shifted over to consumers through the grant of exclusive rights that enabled
cross-subsidization within the undertaking in order to cover the costs of
universal service, as was expressly allowed by Directive 90/388 as it was origi-
nally enacted."" With Directive 96/19, the Commission found that the grant of
exclusive rights was no longer justified under Article 86(2) (ex 90(2)) EC Treaty
and that less intrusive methods of financing universal service had to be
adopted."' Accordingly, Article 4c was introduced in Directive 90/388 to
specify the types of allowable financing mechanisms (universal service fund or
supplementary charges), the range of contributors and the method of allocation.
The burden is then shifted upon competitors and thus indirectly upon
consumers. It would seem that this Article completely covers the issue of
universal service financing through cost-sharing with competitors, but of course
it would be possible to use Article 86(3) EC further to change the provisions of
Article 4c of Directive 90/388, for instance by disallowing any financing mecha-
nism whereby costs are shifted upon competitors or consumers.

The third option has not been explored very much so far, but in theory it is
conceivable that a State would relieve the undertaking entrusted with a SGEI
through State subsidies, either directly to the undertaking in question or
indirectly to customers benefiting from the SGEI (ie non-profitable customers
under market conditions). In this case, State aid issues would likely arise, and
Article 86(2) EC Treaty could be used to save those subsidies if they were
otherwise not reconcilable with Article 87 (ex 92).-*" There would thus be room
for the Commission to act on the basis of Article 86(3), for instance to set out in
a directive the extent to which State aid can come under the derogation of
Article 86(2).

' " This seems to be the option favoured by most Member States as regards the burden of
providing universal service. While nine of them provided for some funding mechanism for universal
service, only two (France and Italy) have actually put such a mechanism in operation. See the Fifth
Report on the Implementation of the Telecommunications Regulatory Package, 5upra, note 169 at
16.

"° See Directive 90/388, Rec. 18.
« i See Directive 96/19, Rec. 4-5.
' " In the neighbouring area of broadcasting, for instance, the Commission has found that Article

86(2) (ex 90(2)) EC Treaty could apply to the use of license fees by public broadcasters to finance
special interest channels: see "Commission approves public funding of two public special interest
channels in Germany"(Kinderkanal and Phoenix), Press Release IP/99/132 (24 February 1999) and
"Commission approves public funding of a 24-hour news channel in the United Kingdom" (BBC
News 24), Press Release IP/99A706 (29 September 1999). See D. Triantafyllou, "L'encadremenl
communautaire du financement du service public" (1999) 35 RTD eur 21.
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III. CONCLUSION J,. v ; .

This Chapter examined how Article 86 EC (ex 90) has been used by the
Commission to drive the liberalization process and what role that Article might
still play as a legal basis now that special and exclusive rights have been
withdrawn from the telecommunications sector.

At the beginning, in the course of implementing the 1987 Green Paper, the
Commission, on the one hand, and the Council and EP, on the other, disagreed
on the appropriate legal basis to carry out the policy objectives set out therein.
For the Commission, liberalization, ie the removal of special or exclusive rights
over part of the sector (service other than voice telephony), was the prime objec-
tive. Since the special or exclusive rights in question were incompatible with the
Treaty in the eyes of the Commission, it saw no other choice than to require
their withdrawal pursuant to Article 86(3) EC (ex 90(3)), and harmonization
would then take place in separate instruments under Article 95 EC (ex 100a).
The EP and Council, in addition to their dislike of the Commission acting alone
jkioctar Ad.lr.lf «Stftf-ty -EC. •**>»' •ba'snsKÜM&vsw jaf i t e .maw jg«\a', »:\ib AiteK&Usa&w
flowing as a consequence thereof; all measures were accordingly to be based on
Article 95 EC.

A political solution to that disagreement was found in the Compromise of
December 1989, whereby the Commission agreed to seek the support of
Member States for the substance of its Article 86(3) Directives before enacting
them. The link thus established between the two legal bases was strengthened at
the legal level with the judgment of the ECJ in the Terminal Equipment case.-*^
In the end, the ECJ followed neither the Member States' nor the Commission's
suggestions as to the relationship between Articles 86(3), 95 and 226 EC (ex
169). First of all, the ECJ distinguished directives under Article 86(3) from
infringement proceedings under Article 226, finding that the former were a
"specification in general terms" of obligations arising under the Treaty.
Secondly, the ECJ refused to draw a line between Articles 86(3) and 95, finding
that their respective subject-matter, even if different, did not preclude overlap
between them. Even if the decision of the ECJ may be criticized,"* it strength-
ened the integration of Articles 86(3) and 95 EC in an original legislative proce-
dure, whereby the Commission, after having obtained the support of interested
parties and the EP for objectives set out in a policy paper, sought the backing of
the Council in a resolution. The core elements of that resolution were then
rapidly enacted in a directive under Article 86(3) EC, with further elaboration, if
necessary, being conducted through Article 95 EC directives. That procedure
has generally been followed throughout the liberalization process, with the

•"» See iupra. I.C.
•"•• The characterization of the power of the Commission under Article 86(3) EC — and the

distinction with Article 226 — is not easy to reconcile with the doctrine of direct effect, and the
refusal to draw a line between Articles 86(3) and 95 EC, even if they entail very different decisioo-
making procedures, is not consistent with the practice of the ECJ in other similar cases.
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exception of the early liberalization of alternative infrastructure, where the
Commission had to make linkages with individual competition luw proceedings
involving incumbent TOs in order to "convince" Member States to go along.

Directives under Article 86(3) EC thus became the "hard core" of the EC
regulatory framework. They served as a "sword of Damocles" over the elabora-
tion of the ONP framework (Directives 90/387,92/44,95/62.97/33.97/51 and
98/10) and Directive 97/13, as evidenced by the fact that the directives adopted
by the EP and Council under Article 95 EC by and large follow the principles
set out in the Article 86(3) directives. What is more, the Commission directives
remain a reference point even after the enactment of Article 95 directives. In
two cases reviewed above where the Article 95 directives strayed from the
Article 86(3) directives, the Commission used the latter as an interpretive guide
of the latter to reduce the divergence to a minimum (range of contributors to
universal service) and as a basis on which to challenge national implementations
that would not strictly follow the letter of the deviation intrtxluced in the former
(differentiation in interconnection charges according to categories of service
providers). In a third case, the Council even went back to the approach of the
Article 86(3) directive to counter another approach proposed by the
Commission for the Article 95 directives (scope of individual licenses).

Article 86(3) EC has therefore served EC telecommunications policy very
well. In a context where liberalization was perceived as the main objective, it
could be expected that a fair amount of resistance would come from the vast
majority of Member States, where the "victims" of liberalization, the monopo-
lists, were either part of the State administration or State-owned. The use of
Article 86(3) EC, as a threat and as a means of enacting a "hard core" of princi-
ples into law before discussions would be paralyzed in details, proved essential
in achieving the goal of liberalization. A look at other sectors where the EC is
proceeding on the basis of Article 95 directives (post, energy) shows how
reform is proceeding at a slower and less ambitious pace.

Nevertheless, the removal of special and exclusive rights on 1 January 1998
was not the grand finale of EC telecommunications policy. The transition to a
competitive environment must still be made in practice, and other objectives
besides liberalization remain on the agenda. Yet, the examination conducted
above led to the conclusion that little room was left for the application of Article
86(3) EC in the liberalized environment. In the absence of any remaining special
or exclusive rights in the telecommunications sector, it would be inequitable and
inconsistent with previous practice to begin to apply Article 86(1) in the
telecommunications sector on the basis that incumbent TOs in many Member
States remain public undertakings. Furthermore, there must be some purposive
relationship between the basis for applying Article 86(1) EC (special or exclu-
sive rights, public undertaking) and the mischief to be remedied under Article
86(3) EC: in this respect. Directive 1999/64 appears open to criticism. Similarly,
even if Article 86(2) might still apply to the telecommunications sector, its use
would be limited to revising the provisions relating to the financing of universal
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service. In the end, given that the scope for applying either Article 86(1) or (2)
to the telecommunications sector has been greatly reduced following liberaliza-
tion, it seems that it will be difficult for the Commission to rely further on its
powers under Article 86(3) EC to give an impulse to EC telecommunications
policy.'"

It must be kept in mind that Article 86( 1) EC — and the special enforcement
powers of Article 86(3) — remains an exceptional provision in the EC Treaty,
introduced in order to deal with the specific problem of balancing direct State
intervention in the economy in the pursuit of industrial or social policy goals
with the rules of the EC Treaty. With the evolution of policy instruments away
from direct State intervention towards less intrusive means such as regulation of
competitive markets, the scope for applying Article 86(1) EC should vanish,
with Article 86(2) retaining some residual application for issues such as the
financing of services of general economic interest.

With the removal of special and exclusive rights, it would thus become
impossible (but for the few cases left under Article 86(2)) to use Article 86(3)
EC to establish a "hard core" in EC telecommunications policy. The EC might
fall back to an approach where Article 95 EC (ex 100a) would be the main JegaJ
basis for legislative developments, and Article 226 (ex 169) and competition
law, the main tools for enforcement towards Member States and firms respec-
tively. This leaves open the distinct possibility that Member States would fail to
support fully the legislative measures which the Commission holds for requisite
in its proposals under Article 95 EC or would take decisions under their national
telecommunications law which are incompatible with the EC Treaty and against
which the only recourse would be infringement proceedings under Article 226
EC. The next chapter examines how the scope of competition law as applied to
undertakings was and could further be expanded to alleviate that concern, so
that the shortcomings of Articles 95 and 226 EC could be corrected through the
direct application of EC competition law to the firms that are concerned by those
decisions. In practice, this would imply that Article 86(3) would be replaced by
Articles 81 and 82 EC (ex 85 and 86), as well as the MCR, as the driving force
for EC telecommunications policy ."*

"* The present discussion leads to the conclusion that Article 86 EC would by and large cease to
be applicable to the liberalized telecommunications sector, so that the adequacy of Article 86 EC as
a regulatory tool for telecommunications becomes a moot issue. On suggestions for modification of
Article 86 EC to broaden the participation of other Community institutions, see C.-M. Chung,
"Article 90 of the Treaty of Rome in Telecommunications, Post, and Air Transport: A Brief
Comparison" (1997) 9 Eur Rev Pub L 41.

•"* L. Handier, "Community, State, and Market", in PP. Craig and G. de Bürca, eds., 77K
£Vo/u/iV>n o / £ t / /.<w (Oxford: OUP, 1999), 721 at 735-42, indicates the continuity between the
expansive approach of the Commission first in the use of Article 86(3) EC as a legal basis and now
in the application of EC competition law (as explained in Chapter Three)
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The present Chapter explores, in the light of Commission practice under
Articles 81 and 82 EC (ex 85 and 86) as well as the MCR, how EC competition
law as it applies to undertakings could succeed Article 86(3) (ex 90(3)) as the
basis for the development of the "hard core" of EC telecommunications policy,
ie a set of fundamental principles that inspires the more detailed developments
taking place under other procedures.

In the course of this Chapter, the following elements of EC competition law
are surveyed in order to see how they might have taken a different guise in
relation to the telecommunications sector, so as to put competition law in a
position to play such a central role: ~ •WityiWi *-*,>

- .sources and epi'sfe/no/o&y, ie where the substance of competition law comes
from, how it is structured and how knowledge is derived (I.);

- mar/tef tfe/in/f/on, being the basis for the application of substantive principles
of EC competition law (II.);

- sMfrsfanrive p/w/p/es , attention being devoted to refusal to deal and the
"essential facilities" doctrine, the prohibition of discrimination, issues of
pricing, cross-subsidization and accounting as well as unbundling (III.);

- compefirive assessmenf, ie how these principles are applied against the
background of market definition (IV.); and

- f/i« procedura/ and m.srirKriona/./ra/neHWifc (V.)..

In the past few years, the growth in economic activity in telecommunications and
related sectors such as information technology, internet and online services as
well as entertainment and broadcasting was matched by the rise in their signifi-
cance for competition law. Accordingly, the present Chapter cannot systemati-
cally examine all decisions, many of which are of limited interest because no
significant competitive concerns are raised; it focuses rather on the most impor-
tant decisions — including the series of decisions concerning so-called "strategic
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alliances" between incumbents and other major players' — as well as the more
general instruments such as guidelines and notices.

I. SOURCES AND EPISTEMOLOGY

In this section, the sources and epistemology of EC competition law are
surveyed, in order to see whether and how they might have evolved in the appli-
cation to the telecommunications sector, more specifically in the two sectoral
notices, the 1991 Guidelines and the 1998 Access Notice.

A. SOURCES OF EC COMPETITION LAW

EC competition law as it applies to undertakings has a specific set of sources,
enumerated below.

The basic principles of EC competition law for undertakings are found in
Articles 81 and 82 EC (ex 85 and 86), as well as Article 2 MCR? These three
prov«io/?Ä underpin the three major fieMs <?/" EC compef/f/on Jan- for undertak-
ings, namely restrictive agreements and practices,-' abuses of dominant position
and concentrations, respectively. A number of procedural provisions were
adopted in order to create a procedural framework for the application of these
basic principles.'*

Beyond those basic principles, the largest source of EC competition law is the
large set of individual decisions applying these principles in particular cases.
These comprise decisions taken by the Commission,' judgments of the ECJ and

' For a presentation of the overall stakes of these decisions, see MA. Peha Castellot, "The appli-
cation of competition rules in the telecommunications sector: Strategic Alliances" (1995) 4:1 Comp
Pol Newsletter I and M. Styliadou, "Applying EC competition law to alliances in the telecommuni-
cations sector" (1997) 21 Telecommunications Policy 47.

* In addition, the ECSC and Euratom Treaties contain provisions on competition law that are not
discussed here. Furthermore, pursuant to Articles 36 and 83 (in particular 83(2)(c)) EC, certain
sectors of the economy are not fully subject to EC competition law: see Regulations 26/62 of 4 April
1962 [1962) OJ 993 (agriculture), 141/62 of 26 November 1962 [1962] OJ 2751 (transport in
general), 1017/68 of 19 July 1968 [1968] OJ L 175/1 (transport by rail, road and inland waterway),
4056/86 of 22 December 1986 [1986] OJ L 378/4 (maritime transport) and 3975/87 of 14 December
1987 [1987] OJ L 374/1 (air transport). These Regulations are not discussed here.

' The Commission often uses the term "antitrust" to designate the law of Article 81 EC, dealing
with agreements, decisions of associations and concerted practices that restrict competition. This
term seems directly inspired from US law and may not be appropriate in the EC context, where the
historical background is not the same as in the US.

' With respect to Articles 81 and 82 EC (ex 85 and 86). these are: Regulation 17/62. as well as
Regulation 2988/74 of 26 November 1974 [1974] OJ L 319/1 (limitation). Regulation 3385/94 of 21
December 1994 [1994] OJ L 377/28 (notifications) and Regulation 2842/98 of 22 December 1998
[1998] OJ L 354/18 (hearings). With respect to the MCR, a large number of procedural matters are
settled in the MCR itself. The rest are set out in Regulation 447/98 of 1 March 1998 [1998] OJ L
61/1 (notifications, time limits and hearings). See also Decision 94/810 of 12 December 1994 [1994]
OJ L 330/67 (hearings officers).

* The Commission has taken over 500 decisions under Articles 81 and 82 EC, comprising
individual exemptions under Article 81(3) EC. negative clearances pursuant to Regulation 17/62,
Art. 2 and decisions prohibiting infringements pursuant to Regulation 17/62, Art. 3 (as well as
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CFI in cases involving competition matters'* as well as decisions taken by
national courts' or national competition authorities."

As regards the Commission, it must be pointed out that, in addition to
individual decisions, a much larger number of cases are closed without a
decision being taken, essentially either because of voluntary compliance with
Commission requests or because the case is not of major significance for the
Commission (it is then dealt with through an administrative letter). The conclu-
sion of some of these cases is made known to the public through notices
pursuant to Article 19(3) of Regulation 17/62, press releases or the annual
Report on Competition Policy, and can thus be taken into consideration in
subsequent cases.

In addition to basic principles and individual decisions, EC competition law
for firms comprises an original source, namely the block exemption. It has a
very specific domain, since it is provided for only in the case of exemptions
under Article 81(3) EC (ex 85(3)); all other types of decisions taken under
Articles 81 and 82 EC (negative clearance, prohibition) and all decisions under
the MCR are otherwise individual determinations. A block exemption takes the
form of a regulation enacted by the Commission on the basis of an enabling
Council regulation under Article 83 EC (ex 87), whereby Article 81(1) is
declared inapplicable to a whole category of cases at once.' It can be thus seen
as an individual decision brought up one level of generality. It usually concerns

decisions on procedural matters): see the list at <http://europa.eu.int/comm/dg04/index_enJitm>.
Furthermore, since the entry into force of the MCR in 1990, over 900 substantive decisions were
taken: see the statistics given in the 24"\ 25* and 26* Report on Competition Policy (1994, 1995,
1996).

' These cases reach the ECI either by way of preliminary reference (Art. 234 EC) or appeal from
the CFI (Art. 225 EC). The CFI rules on recourses against individual decisions of the Commission
(Art. 230 EC). Until the beginning of 1998, the ECJ had decided some 270 competition cases, and
the CFI, around 160, according to the lists provided at <http://curia.eu.int/>.

* Since Articles 81(1) and (2) EC as well as 82 have direct effect, they can be applied by
national courts. See the Notice of 13 February 1993 on cooperation between national courts and the
Commission in applying Articles 85 and 86 EC Treaty [1993] OJ C 39/6. It seems that no figures
are available on the number of decisions taken by national courts in pursuance of EC competition
law.

* According to the Commission, 8 of the 15 Member Stales have empowered their national
competition authorities to apply Articles 81(1) and 82 EC; under Regulation 17/62, Art. 9(1), the
Commission is the sole authority empowered to apply Article 81(3) EC. See the table reviewing
national laws, available on the Website of the Competition DG at
<http://europa.eu.int/comm/dg04/index_en.htm>, as well as the Notice of 15 October 1997 on
cooperation between national competition authorities and the Commission in handling cases falling
within the scope of Articles 85 or 86 of the EC Treaty [1997] OJ C 313/3. Here as well, it seem»
that no figures are available on the number of cases where national authorities have applied EC
competition law.

' Leaving aside the transport sector, the Council has enacted three such enabling regulations so
far, for certain vertical relationships and intellectual property matters (Regulation 19/65 of 2 March
1965 [1965] OJ 533, amended by Regulation 1215/1999 of 10 June 1999 [1999) OJ L 148/1), for
certain horizontal relationships (Regulation 2821/71 of 20 December 1971 [1971] OJ L 285/46) and
for the insurance sector (Regulation 1534/91 of 31 May 1991 [1991] OJ L 143/1). In the transport
sector, the Council has issued some block exemptions directly, and empowered the Commission in
other cases.
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a type of agreement;'" any agreement falling within the scope of the block
exemption'' is automatically exempted from Article 81(1) EC without the need
for an individual decision or even a notification.'* Since the block exemption is
formulated in general terms, the parties must bear a certain risk surrounding the
application of its terms to an individual agreement: it may be that, contrary to
the assessment of the parties, an agreement is found to fall outside of the block
exemption, in which case the agreement is void pursuant to Article 81(2) EC
unless individually exempted.'-* Furthermore, given that the block exemption is
an exception from the general prohibition on agreements in restriction of
competition at Article 81(1) EC, the ECJ has found that its provisions must be
interpreted strictly.'''

Basic principles, individual decisions and block exemptions make up the
"hard" competition law: they all have binding effect, erga omne« for basic
principles and with respect to addressees or beneficiaries as regards individual
decisions and block exemptions respectively. Besides these "hard" sources,
there is an ever increasing amount of "soft" competition law, taking the form of
notices, communications or guidelines ("notice" is used as a generic term for
them all).
>; Table 3.1 on the following pages provides an overview of the current
Commission notices of general relevance for competition law. As can be seen at

'" The block exemptions currently in force concern the following agreements: exclusive distribu-
tion (Regulation 1983/83 of 22 June 1983 [1983] OJ L 173/1), exclusive purchasing (Regulation
1984/83 of 22 June 1983 [19831 OJ L 173/5), specialization (Regulation 417/85 of 19 December
1984 [1985] OJ I. 53/1), research and development cooperation (Regulation 418/85 of 19 December
1984 [1985] OJ L 53/5), franchising (Regulation 4087/88 of 30 November 1988 [1988] OJ L
359/46), certain insurance matters (Regulation 3932/92 of 21 December 1992 [1992] OJ L 398/7),
automobile distribution and servicing (Regulation 1475/95 of 28 June 1995 [1995] OJ L 145/25) and
technology transfer (Regulation 240/96 of 31 January 1996 [1996] OJ L 31/2). All of these regula-
tions apply only to agreements within the meaning of Article 81(1) EC, with the exception of
Regulation 3932/92 on insurance matters, which applies also to decisions of associations and to
concerted practices. In addition, block exemptions have been enacted to cover certain types of agree-
ments in the transport sector.

'' Block exemptions generally contains lists of clauses that (i) may appear in an agreement of the
category in question ("white" clauses), (ii) cannot appear in such an agreement ("black" clauses). As
an unfortunate side-effect, block exemptions lead parties to shape their agreements to fit within the
lists of black and white clauses, thereby inducing more uniformity in contractual relationships than
may be desirable: see P.-C. Mtiller-Graff, "Die Freistellung vom Kartellverbot" [1992] EuR I at 39-
40, H.-J. Bunte and H. Sauter, £G-Grupp*n/rei«e//u/i£.sverorrfu/ittHKen, Äommen/ar (München:
Beck, 1988) at 207, para. 79, G. Wiedemann, Kommentor zu den Gruppen/rmre/ZungM rfrs £WG-
ATartW/rertitt. Vol. I (Cologne: Otto Schmidt, 1989) at 14, para. 38.

'- Some block exemptions provide for an opposition procedure, whereby agreements containing
restrictions of competition going beyond those allowed in the block exemption can be "notified" to
the Commission. Unless the Commission reacts within a specific time period, these additional
restrictions of competition are deemed covered by the block exemption as well: see for a recent
example the block exemption for technology transfer agreements, Regulation 240/96 of 31 January
1996. .supra, note 10. Art. 4.

'•' This risk is called "Sn/>5um/ionsrm*o" by German authors: see Bunte and Sauter, ju/>ra. note
II at 175,206, para. 41,78.

'* Sec ECJ, Judgment of 24 October 1995, Case C-70/93, SAW v. ALD [1995] ECR 1-3439,
para. 28 and Judgment of 30 April 1998, Case C-230/96. Colour S/t v. A/TKV 'SOCO' SAÄL [1998]
ECR 1-2055, par«. 30.
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first glance, most of them have been issued in the 1990s." They have been
regrouped in three categories, namely substantive notices relating to Articles 81
and 82 EC (ex 83 and 86), substantive notices relating to the MCR as well as
procedural notices. The table indicates, for each notice, whether the
Commission expressly states that it is issued without prejudice to the case-law
of the ECJ. In any event, since the Commission cannot bind the ECJ, it does not
need to make such a statement in its Notices. Furthermore, the table also shows
that, with almost all notices, the Commission intends to provide a measure of
legal certainty to undertakings, as shown by express declarations or implicitly
through statements such as "this Notice sets out the position of the Commission
for the benefit of undertakings". Overall, the purpose of notices therefore seems
to be to give legal certainty to undertakings, as far as the Commission can do
within the limits of its powers.

Notices are issued by the Commission without any legal basis, since they do
not have any binding value; they merely set out the opinion of the Commission
on a given issue. As the Commission is well aware, they certainly cannot hind the
ECJ, and it is open to question whether they can even be opposed to the
Commission in proceedings before the ECJ: indeed while the Commission essen-
tially issues notices in order to provide a measure of legal certainty to economic
operators, it cannot through a notice affect the substance of a provision of
primary or secondary EC law, and it can arguably revert to such "hard" law in an
individual case, even if it would contradict a statement made in a notice."'

B . A MODEL FOR THE LEGITIMACY OF E C COMPETITION LAW

On the basis of the foregoing review of competition law sources, this sub-
section attempts to put forward a coherent model of the legitimacy of EC

" Even when one discounts those that were merely replacing earlier notices: Notices 1.9 and
1.11 in Table 1 in fact replaced earlier notices issued before 1990. Even then, 18 of the 26 notices
listed in Table 1 date from the 1990s.

" For instance, in /Vugeo/ S-4 v. Commürion, Peugeot SA challenged decisions of the
Commission (Decision on interim measures, unpublished, as well as Decision of 4 December 1991,
£co 5;y.s/em//Vu£eo; [1991] OJ L 66/1), arguing that the measures it had taken against Eco System
SA, a professional intermediary for parallel imports, were justified under the interpretation given to
Regulation 123/85 of 12 December 1984, supra, note 10, Art. 3(11), in the Commission Notice of
12 December 1984 concerning Regulation 123/85 [1985] OJ C 17/4 at 5. The Commission pleaded
before the CFI that the Notice could not be relied upon by the CFI to interpret the Regulation, in
effect arguing that it was not bound by its Notice. See CFI, Judgment of 12 July 1991, Case T-23/90.
/Vugiror 5i4 v. Communion [1991] ECR 11-653 at Rec. 39 (interim measures) and Judgment of 22
April 1993, Case T-9/92, Peugeo» 54 v. Com/mMion [1993] ECR 11-493 at Rec. 25. (merits). In its
first judgment on the interim measures, the CFI avoided the issue: Judgment of 12 July 1991 at Rec.
46-7. In the judgment on the merits, while the CFI emphasized that an interpretive act such as the
Notice could not affect the substance of the rules contained in a regulation (Judgment of 22 April
1993 at Rec. 44 and 72), the CFI nonetheless held the Commission to the interpretation it gave in its
Notice (at Rec. 46). It did not however explicitly rule that the Notice was binding on the
Commission. On appeal from the CFI judgment of 22 April 1993, the ECJ did not disapprove the
reasoning of the CFI, but it emphasized that the Notice could not change the Regulation: see
Judgment of 16 June 1994.Case C-322/93 P./>««««wS-4 v. C«wn«*tt»T [1994] ECR 1-2727 at Rec.
9,14,32,36. 5
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- >lrticfe5 87 am/ 52 £C fcr 55 a/u/ 56)
1.1 Notice of 24 December 1962 on exclusive agency contracts made with commercial agents ^ ^

[1%2]OJ2921.
1 -2 Notice of 29 July 1968 concerning agreements, decisions and concerted practices in the field of • •

cooperation between enterprises [ 1968] OJ C 75/3
13 Notice of 3 January 1979 concerning the assessment of certain subcontracting agreements in relation • •

to Article 85(1) of the Treaty [1979] OJC 1/2.
14 Noticeof 13 April 1984concerning Regulations 1983/83 and 1984/83 [1984] OJC 101/2,

[1992] OJC 121/2.
1.5 Guidelines of 6 September 1991 on the application of EEC competition rules in the .

telecommunications sector (1991 ] OJ C 233/2
1.6 Noticeof 18 December 1991 — Clarification of the activities of motor vehicle intermediaries

OJ C 329/20.
1.7 Notice of 16 February 1993 concerning the assessment of cooperative joint ventures pursuant to Article • * •

85 of the EC Treaty [1993] OJ C 43/2.
1.8 Noticeof 27 September 1995 on the application of the EC competition rules to cross-border cred^ ^

transfers [1995] OJC 251/3
1.9 Notice concerning Regulation 1475/95of 28June 1995 on the application of Article 85(3) of the ^

Treaty to certain categories of motor vehicle distribution and servicing agreements.
1.10 Nouc^of 9 December 1997 on the definition of the relevant market for the purposes of Community ^ ^

competition law [1997] OJ C 372/5
1.11 Notice of 9 December 1997 on agreements of minor importance which do not fall under Article t ^ JJ ^/- ^ ~

of the Treaty establishing the European Community [ 1997] OJ C 372/13.
1.12 Notice of 6 February 1998 on the application of the competition rules to the postal sector and on ^ • •

assessment of certain State measures relating to postal services [1998] OJ C 39/2.
1.13 Notice of 22 August 1998 on the application of the competition rules to access agreements in the • •

telecommunications sector [ 1998] OJ C 265/2.
2 Su/wM/i/rve - AfC/f*"
2.1 Notice of 14 August 1990 regarding restrictions ancillary to concentrations [1990] OJ C 203/5. ^ ^
2.2 Notice of 2 March 1998 on the concept of full-function joint ventures under Regulation 4064/89 on the • •

control of concentrations between undertakings [ 1998] OJ C 66/1.

Legitimacy context

Interpretation of Art. 81(1) (ex 85(1));
presumably based on experience

Interpretation of Art. 81 (1) (ex 85( 1));
presumably based on experience

Interpretation of Art. 81 (1) (ex 85( 1));
presumably based on experience

Same as block exemption

• * • Based on limited experience

• Same as block exemption (now Regulation
1475/95)

• * • Summarizes practice to date

• Based on limited experience

• Same as block exemption

• • Based on experience

• * */** Based on experience

Baaed an past experience
Hwrn on experience
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2.4

2.5

3
3.1

3.2

33

3.4

3.6

3.7

3.8

Notice of 2 March 1998 on the concept of concentration under Regulation 4064/89 on the control of
concentrations between undertakings [1998] OJ C 6675.
Notice of 2 March 1998 on the concept of undertakings concerned under Regulation 4064/89 on the
control of concentrations between undertakings [1998] OJ C 66/14.
Notice of 2 March 1998 on calculation of turnover under Regulation 4064/89 on the control of
concentrations between undertakings [1998] OJ C 66/25.

Notice of 31 December 1982 on procedures concerning applications for negative clearance pursuant to
Article 2 of Regulation 17/62 [1982] OJ C 343/4.
Notice of 2 November 1983 on procedures concerning notifications pursuant to Article 4 of Regulation
17/62 [1983] OJC 295/6.
Notice of 13 February 1993 on cooperation between national courts and the Commission in applying
Articles 85 and 86 EC Treaty [1993] OJ C 39/6.
Notice of 18 July 1996on the non-imposition or reduction of fines in cartel cases [1996] OJC 207/4.
Notice of 23 January 1997 on the internal rules of procedure for processing requests for access to the
file [1997]OJC 23/3.
Notice of 15 October 1997 on cooperation between national competition authorities and the
Commission in handling cases falling within the scope of Articles 85 or 86 EC Treaty [ 1997] OJ C 313/3
Guidelines of 14 February 1998 on the method of setting fines imposed pursuant to Article 15(2) of
Regulation No 17 and Article 65(5) of the ECSC Treaty [1998] OJ C 9/3
Notice of 2 March 1998 concerning alignement of procedures for processing mergers under the ECSC
and EC Treaties [ 1998] OJ C 66/35.

•

•

Based on experience

Based on experience

Based on experience

Procedural matter

Procedural matter

Procedural matter, relies on ECJ case-law

New method, departing from experience
Alignment with ECJ case-law

• Procedural matter, relies on ECJ case-law

• New method, departing from experience

• Alignment of ECSC merger» with MCR
procedure

Notes:
Also without prejudice to decisions made by national courts.
The Commission even waives the threat of proceedings and fines against cooperating enterprises, at pan. 5.
The Commission has announced an updated Notice on ancillary restrictions, as well as new Notices concerning commitments

MCR. available in draft on the DG Competition Website at <http://europa.euint/comm/dg04/index_enJ«m>.
The Commission has announced a Notice on a simplified procedure for processing certain concentrations under the MCR.

Website at <http^/europa.eu jnt/comm/dg04/index_en/htm>.

to the CofDnnsaion under die

in draft on the DG Couipctttion
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Abstract
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Cross-bofder Transfer Notice,

Postal Sector Notice,
1998 Access Notice

•N.

Suhsianme MCR and
Procedural Notices

Concrete

Block exemptions and
substantive 81/82

Notices (except thox
«bove)

Individual
decisions

General . Specific

Abstract: not related to concrete experience . "
Concrete: based on actual experience ..^ .,-!.-. . ~ . ,

; Specific: for one case only ;- . v . . ' .
; General: for all sectors (across the board) '-' ; . •-"•••

Figure 3.2 Epistemology of EC competition law for firms

competition law for undertakings, building on the conditions for legality." In
other words, on the assumption that the various sources of secondary or derived
EC law (individual decisions, block exemptions, notices) are valid, what makes
them legitimate? Are some sources perhaps less legitimate than others, so that
less worth should be attached to them? These issues are addressed in the light of
the epistemology of competition law.

In line with the list of sources made above, Figure 3.2 can be drawn in order
to help in describing the epistemology of EC competition law for undertakings.
All sources are located in relation to two axes: the vertical axis (abstract «-»
concrete) concerns the degree to which the source in question draws from
concrete experience, and the horizontal axis (general «-• specific) denotes how
broad or narrow the scope of application of a given source is.

The basic principles (Articles 81 and 82 EC, MCR) are at the top left comer
(abstract, general), since they apply across the board to the whole economy and
are not based on experience, but rather on policy decisions as to the foundations
of the eainomy in the EC and the general regulation thereof.'* Their legitimacy
comes from their inclusion among the basic rules of EC law through the Member
States. Articles 81 and 82 EC are part of primary EC law; like the rest of the

" For a discussion of regulatory legitimacy in general, see G. Majone. "Regulatory legitimacy",
in G. Majone. ed.. K«8u/afüig £uro/v (London: Rouüedge. 19%). 284.

'* As reflected in Article 3(g) and 4 EC.
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original Treaties, they result from negotiations between democratic governments
and have been ratified by elected national parliaments. In addition, these Articles
have remained untouched through all subsequent revisions of the Treaty, which
would tend to indicate that they continue to receive broad endorsement." The
MCR was adopted with the unanimous agreement of Member States, pursuant to
Article 308 EC (ex 235), with the support of the EP and following some 15 years
of discussion.** In any event, the principles contained in Article 2 MCR are
directly related to those of Article 82 EC; before the MCR. the ECJ had even
interpreted Article 82 so as to extend its scope to concentrations.*'

The individual decisions (irrespective of whether they emanate from the
ECJ, the Commission or national courts or authorities) constitute the other main
source of EC competition law for firms. They are at the bottom right corner of
the table, since they are both concrete (based on a factual record in a case) and
specific (applicable to one case only).

From the two main sources of EC competition law, namely basic principles
and individual decisions, a picture of the epistemology of competition law
begins to emerge: knowledge is gained through the application of the basic
principles in individual decisions. At the same time, the huge gap between these
two sources cannot be mistaken. The basic principles are few in number and
somewhat meagre in substance; they are truly very general and abstract. Their
contribution to EC competition law as applied to firms is thus limited, and they
leave much room to individual decisions as a source of law. Accordingly, the
law is mostly case-based, as quickly becomes apparent from looking at leading
textbooks.

The authorities in charge of applying EC competition law for firms are thus
given a very broad remit, with considerable discretion. It would follow that,
while their action certainly derives some legitimacy from the basic principles,
that might not be sufficient. For instance, it is difficult to claim that complex
decisions such as those that will be discussed throughout this chapter are legiti-
mate simply because the Commission was mandated to apply the basic principles
of EC competition law.

It is submitted that the legitimacy of EC competition law thus depends on a
number of other factors, the main ones being procedural guarantees that give the
application of EC competition law an adjudicative character, the requirement to
set out reasoning and the possibility of judicial review.

Firstly, a number of procedural guarantees have been either provided for in
the regulations governing EC competition law procedures or were derived there-

" Articles 81 and 82 EC are often ranked as central elements of die "free market constitution" of
the EU: see P.G. Muller-Graff, "Die wettbewerbsverfaßte Marktwirtschaft als gemeineuropäisches
Verfassungsprinzip?" [1997] EuR 433 at 441-2.

*• Debate on the appropriateness of enacting a specific EC instrument for the control of concen-
trations started soon after the ECJ rendered its judgment of 21 February 1973, Case 6/72,
£urop«nfej//a£? and Conftrurn/a/ Can v. Communion [1973] ECR 215: See the 3"* Report on
Competition Policy (1973) at 15-16. - •• •

*' Confineruo/Can, ibid.
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from through case-law. These guarantees clearly give decision-making proce-
dures under competition law an adjudicative character, even if they might not go
as far as to turn the application of competition law into a judicial process as
commonly understood. They all aim to ensure that the Commission holds a
complete file on which to base its decision, where all issues have been discussed
by the concerned parties." It is beyond the scope of this work to provide a
detailed picture of procedure under EC competition law,** but the most impor-
tant procedural guarantees are listed below:

- The Commission builds up a file to serve as a basis for its decisions, either
through information received through complaints, notifications or third-party
observations.^ In addition, the Commission has the power to request (and if
necessary require) the disclosure of information and to conduct searches on
the premises of firms."

- Before it takes any action that would adversely affect the legal position of
firms (prohibition decision, imposition of fines, etc.), the Commission must
send them a Statement of Objections.^ Firms have the opportunity to answer
the Statement of Objections, in order to provide further information and
arguments that might be relevant to the decision.

- Interested parties can access the file of the Commission, here as well to
acquaint themselves with the information in possession of the Commission
and to be able to respond to the Commission's objections and complement the
file if necessary."

- Before taking any adverse decision (as mentioned above), the Commission
must hold a hearing if interested parties so request.** The hearing is presided
by a Hearing Officer;" it aims to ensure that the parties had the opportunity

" Third parties can also be involved in the discussion. The possibilities for third parties to partic-
ipate in competition law proceedings before the Commission are surveyed in/hi. Chapter Four,
I.C.3.

" On this, see C.S. Kerse, £C /tmi/nui Procedure. 4* ed. (London: Sweet & Maxwell. 1998);
van Gerven et al. at 597 and ff., para. 481 and ff. (Reg. 17/62) and 855 and ff., para. 680 and ff.
(MCR); Bellamy and Child at 352 and ff.. para 6-096 and ff. (MCR) and 679 and ff, Chap. 11 and
12 (Reg. 17/62); GroeAen-de Bremen, Art. 87 - VO 17 as well as the various authors who have
commented on the articles of the MCR. Other aspects of competition law procedures are discussed
•bid. and m/ra, V.A. (relationship between EC competition law and national competition law).

" Regulation 17/62, Art. 3 (complaints) and 4 (notifications), as well as MCR, Art. 4 (notifica-
tions).

" Regulation 17/62. Art. 11 (requests for information) and 15 (searches), as well as MCR, Art.
11 (requests for information) and 13 (searches).

» Regulation 17/62. Art. 19(1) and MCR, Art. 18(1).
" This right is not explicitly provided for in Regulation 17/62, but it has been recognized by the

ECJ in its case-law. In the MCR. the right of access to the file is enshrined at Article 18(3). On this.
see the Notice of 23 January 1997 on the internal rules of procedure for processing requests for
access to the file [ 1997] OJ C 23/3.

" For procedures under Article 81 or 82 EC: Regulation 17/62. Art. 19(1) and Regulation
2842/98, ««pro, note 4, Art. 5. For concentrations: MCR. Art. 18 and Regulation 447/98. ji^ra, note
4,Art. 13.

" Regulation 2842/98. ibid.. Art. 10 and Regulation 447/98. ibid.. Art. 15. The terms of reference
of the Hearing Officer are set out in Decision 94/810, jupra, note 4.
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to address all the objections made by the Commission and that the tile on
which a decision would be based is complete (in terms of both facts and

„ arguments).

In the end. the Commission can only base it decision on those points where the
above guarantees were honoured, ie where the parties could respond to the
objections of the Commission.** Furthermore, it is well-established in ECJ case-
law that a failure to respect these procedural guarantees (as regards the parties
adversely affected) can lead to the annullment of the decision. As for other
authorities that may apply EC competition law besides the Commission, proce-
dures before national courts are of course subject to the guarantees usually
associated with judicial processes, and those before NCAs must probably
comply with requirements at least as severe as those outlined above."

Secondly, when deciding EC competition law matters, the Commission is
under the general obligation to set out its reasoning, pursuant to Article 253 EC
(ex 190). The scope of the obligation varies with the type of instrument: while
the recitals of general normative measures such as regulations and directives
might simply set out the grounds why the measure is taken and its objectives,
individual decisions must contain ampler reasons, which refer to all facts that
are relevant to the legality of the decision, as well as to the reasoning that led to
the adoption of the decision." Nevertheless, the Commission does not need to
address all the points that were raised in the course of proceedings.-" The oblig-
ation to set out the reasoning underlying the decision serves two goals, namely
informing the addressee of the reasons why the decision is taken and enabling
the court to review the legality of the decision.*' Here as well, it can be assumed
that national courts and NCAs are subject to similar obligations when they apply
EC law.

Thirdly, Commission decisions under Article 81 or 82 EC or under the MCR
are subject to judicial review, in the form of the action for annullment pursuant
to Article 230 EC (ex 173). A number of decisions have been annulled because,
in the light of the reasoning set out therein, the Commission failed to base its
decision on the file before it; a prominent exemple in this respect is the decision
of the CFI in European M'g/if Services, discussed at length later on." Similarly,
decisions of national courts and NCAs in application of Articles 81(1) or 82 EC

*> Regulation 2842/98, ibid., Art. 2(2) and MCR, Art. 18(3).
" This assumption cannot be confirmed without a lengthy review of the laws of the Member

States. However, it appears warranted, since a number of national competition laws (Germany being
the most notable exception) are modelled on EC competition law and should accordingly offer at
least as many procedural safeguards, and in addition NCAs will tend to be subject to the require-
ments of the administrative law of the Member State in question, which will usually contain some
procedural guarantees as well.

" See Groefwi-Schmidt, Art. 190,4/1127-8 at para. 10, with reference to well-established case-
law.

" See Van Gerven et al. at 661, para. 534, with reference to well-established case-law.
*• Ibid., and Groeben-Schmidt, Art. 190at 4/1123-4, para. 3-5. *?V
" S e e m / r a , n i A . 4 . •'• - • •"••"'• •"""-••"'- - '''-^ ^
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are generally also open to recourse before higher courts, with the possibility of a
preliminary reference to the ECJ pursuant to Article 234 EC (ex 177)., -i* .;•;$!<«.••<

The three factors just mentioned all pertain to the legality of decision-making
under EC competition law. They all point to one central characteristic of the
application of EC competition law: it is case-based — or even better, for lack of
an adequate English term./a/Zfle/wwaWi or "case-bound". EC competition law is
derived from the application/interpretation of broad basic principles in the
context of individual cases. The main source of competition law, individual
decisions, always arises from a concrete case, whether it is found in a notifica-
tion or a court record. Even MCR decisions, when they seek to assess the impact
of a transaction that has yet to be carried out, are nevertheless based on a notifi-
cation hie where the parties explain in detail the transaction, its background and
its consequences, supplemented if necessary by comments from third parties.
The Commission is bound to decide on the basis of that file and explain its
reasoning, and will be subject to review on that basis.

The case-bound nature of EC competition law is nowhere better reflected and
enshrined than in the requirement to conduct relevant market definition — ie to
study observable market phenomena in order to ascertain the situation of the
parties to the case — which is an essential prerequisite to any meaningful appli-
cation of competition law. Relevant market definition gives a substantive dimen-
sion to the case-bound nature of EC competition law: not only must the law
evolve through individual decisions in concrete cases, but these decisions
themselves must rely on a careful assessment of market events in order to be
valid.-*" Relevant market definition forces the decision-maker under competition
law to base its assessment not on its own vision of economic reality (or that of
the interested parties), but rather on whatever data is available concerning
observable and external market phenomena.

Moving from legality to legitimacy, it can be seen that reliance on a
decision-making process with adjudicative characteristics is essential in order
to give some legitimacy to the application of EC competition law for firms, in
light of the broad discretion enjoyed by decision-makers under the basic princi-
ples set out in Articles 81 and 82 EC as well as the MCR. Firstly, from a rule of
law perspective, adjudicative decision-making counter-balances the broad room
for decision, providing a form of restraint in that the decision-maker is bound
to the case. More specifically, the need to rely on concrete, observable market
phenomena reduces the potential for misuse of broad discretion by limiting its
use to situations where a suitable evidentiary basis exists for the exercise and
review of such discretion. Secondly, the complex nature of the economic
assessment required in competition law matters is such that it should not be left
to the decision-maker on its own motion. Experience shows that adjudicative
proceedings, where interested parties are called upon to provide evidence and
analysis and review those of other parties, bring new issues to bear that the

* The process of relevant market definition, and its application to the telecommunications sector,
is studied in greater detail in/ra, II.
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decision-maker would not have seen alone." In other words, given broad
discretion, expertise and good faith are not enough; they must be confronted
with reality. The more an EC competition law decision reflects careful consid-
eration of the case and thoughtful reasoning, the greater its legitimacy and its
worth.

Accordingly, a decision taken on the basis of a concrete case, with a require-
ment to provide reasons that are subject to judicial review, can be assumed to
represent a rational and reasonable solution to the case, and thus to be not only
legal but also to enjoy legitimacy. This legitimacy also translates into the
doctrine of precedent, some form of which has developed in EC competition law,
although it lacks a solid hierarchical component. It is generally expected that the
rationale of a decision taken in one case will be followed in subsequent similar
cases and that the weight of decision practice will not be lightly disregarded.™
but on the other hand there is no indication that decisions taken at national level
qualify even as persuasive authority at the EC level, and the Commission does
not always follow the case-law of the ECJ or CFI.™

The substance of EC competition law as applied to undertakings is therefore
mostly gained through the application or interpretation of basic principles in the
context of specific individual cases. Through the accumulation of individual
decisions and the constant confrontation of past practice with new cases, the law
grows.

On that issue, EC competition law could be compared to the law of tort or
delict, which is usually also characterized by the presence of one or a few
general clauses or general torts, which are then developed through case-law/*"
Given the breadth of these general clauses or torts, courts definitely enjoy a

" This explains why the Commission usually is so interested in receiving third-party comments
on the cases that it is reviewing, and usually solicits them with either Notices under Regulation
17/62, Art. 19(3), in cases concerning Article 81 EC (ex 85) or short Notices under the MCR, Art.
4(3). Nonetheless, the participation of third parties in competition proceedings is limited, at
explained m/ra. Chapter Four, I.C.3.

" For instance, the Commission is very careful in changing its policy towards vertical restraints,
from the relatively strict approach which prevailed since the inception of EC competition law to a
more permissive one: see the Green Paper on Vertical Restraints in EC Competition Policy,
COM(96)721 final (22 January 1997), the follow-up Communication on the application of the EC
competition rules to vertical restraints [1998] OJ C 365/3, as well as the resulting Regulation
1215/1999 of 10 June 1999 amending Regulation 19/65, supra, note 4 and Regulation 1216/1999 of
10 June 1999 amending Regulation 17/62: First Regulation implementing Articles 81 and 82 of the
Treaty [1999] OJL 148/5.

" The most blatant example in this respect is the failure of the Commission to introduce some
economic analysis under Article 81(1) EC (a so-called "rule of reason" approach), despite the
numerous instances in which the ECJ espoused a conception of Article 81(1) that might include such
analysis: see B. Hawk, "System Failure: Vertical Restraints and EC Competition Law" (1995) 32
CMLR 973 and C. Bright, "EU Competition Policy: Rules , Objectives and Deregulation" (1996) 16
Ox J Leg. St. 535. See also T. Ackermann, Arr. 85 /4*J. 7 £GV u/ui die ru/e o/reajon (Köln: Carl
Heymanns, 1997).

•*" See for instance the archetypal general clause of Articles 1382 and 1383 C.civ., but also the
more limited general clauses of §§ 823(1) and (2), 826 BGB as well as the most general tort under
English common law, negligence. They and others are reviewed and compared, among others, in W.
van Gerven et al., Torr iaw: Scop* o//Vo»ec»i'on (Oxford: Hart Publishing, 1998), in particular at I-
15.
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margin of discretion in interpreting and applying them, but such discretion must
of course always be exercised within the framework of individual cases. It
would appear most strange and discomforting if a court of law was to issue a
general notice on how it intends to apply the law of tort or delict in future cases
or on how that law will evolve, independently of any case which would find
itself before it.

Moreover, the legitimacy model of competition law can be seen more sharply
when competition law is compared to sector-specific regulation. Both fulfill the
same function, ie the regulation of the economy. The specificity of competition
law as opposed to sector-specific regulation lies not in an ex posf/ex ame distinc-
tion, whereby competition law would be applied ex pott and sector-specific
regulation ex ante. That characterization cannot stand, if only because competi-
tion law is more often than not applied ex ante, in the course of notification
proceedings under Article 81(3) EC or the MCR. The distinctive feature of
competition law, however, lies in its "case-bound" nature, as set out above. On
the opposite, sector-specific regulation is not case-bound. Firstly, the regulatory
mandate is both more specific"' and concrete"*^ than the basic principles of EC
competition law. Accordingly, the regulatory authority can derive more legiti-
macy directly from that mandate, and moreover the distance between that
mandate and the reality of individual situations is less considerable. Secondly,
the legitimacy of its decisions is also influenced by its membership: members of
the regulatory authority are either usually experts or representative appointees or
both. It would follow that the regulatory authority, while it will certainly make
the law progress through individual decisions, will normally also be empowered
to issue more general measures designed to apply to a series of cases across the
industry (eg fixing interconnection conditions and prices for all contracts at
once, determining the terms and conditions for the offering of certain services,
ruling on the rights and obligations of categories of firms as against one another,
etc.). These measures are not so much guided by the file in an individual case,
and much less by market definition in such a case, but rather by policy consider-
ations as they may be derived from the regulatory mandate. They are not so
much adversarial as consensual, aiming not at giving reason to one party over
another, but rather at finding a solution that would fit the overall sector.
Consequently, they are also not subject to the procedural safeguards set out
above for EC competition law. Yet the legitimacy of such measures does not
seem to be put in question; sector-specific regulation would thus rely to a far
lesser extent on an adjudicative model, and would show a greater balance
between legislative (rule-making) and adjudicative characteristics.

The legitimacy model sketched above for competition law is confirmed by a
review of its other sources. Epistemologically, these sources represent knowledge

*' It is restricted to the telecommunications sector alone as opposed to the whole of the economy.
*' It contains more guidance, for instance on the elements to be taken into account for licensing

decisions, on the parameters for interconnection, on the balance between consumer and industry
interests, etc.
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gained from the accumulated experience of individual decisions, which would
imply that they partake in the legitimacy of individual decisions.

Block exemptions are meant to be generalizations from the Commission's
decision-practice. In the recitals of one of the enabling regulations, it is stated
that the Commission is expected to issue block exemptions "after sufficient
experience has been gained in the light of individual decisions".*' The same
approach was followed in the block exemptions enacted under the other enabling
regulations.** In the block exemption regulation concerning the insurance sector.
Regulation 3932/92 of 21 December 1992, the Commission addressed only 4 of
the 6 categories of agreements listed in the enabling regulation,** as it considered
that its decision practice was sufficient only for those.**' In the same vein, block
exemptions are always enacted for a limited period, in order to enable them to
be re-examined and brought up to date/" Accordingly, block exemptions fit
within the model described above, since their substance is derived from the
accumulated experience of the Commission in individual decisions (as well as
other relevant decisions from the ECJ, for instance). On Figure 3.2, block
exemptions have accordingly been placed to the left of individual decisions,
since they are more general (they cover a category of cases) but still concrete.

Because they cannot be reviewed or challenged (they can only be taken into
account or ignored), notices are not subject to the same guarantees as "hard
law" instruments with respect to thorough evidence-gathering or appropriate
reasoning. Their worth would in general be somewhat less than other instru-
ments.** Furthermore, they cannot all be put under the same heading, as seen in
the column "legitimacy context" in Table 3.1 above:

a) The early substantive notices regarding Article 81(1) EC (ex 85(1)) (1.1,
1.2., 1.3 and 1.11*' in Table 1) all allude to the necessity for the Commission
to reduce the number of notifications and informal queries it receives. It can
thus be presumed that they are based on experience with the first cases
processed by the Commission as regards their respective domains.
Furthermore, these notices all provide guidance on the application of Article
81(1) EC, for which it is not possible to issue block exemptions, so that their
significance (but not their legal value) is akin to that of a block exemption, in
that they aim to remove a category of cases from the individual decision
process. Like block exemptions, therefore, these notices would fit within the
above model.

*' Regulation 19/65, supra, note 9 at Rec. 4.
*• See Bunte and Sauler. jupra, note 11 at 211-2, para. 83.
«* Regulation 1534/91, supra, note 9. Art. 1(1).
•* Regulation 3932792, supra, note 10 at Rec. 2.
*' See the enabling regulations listed supra, note 9.
*• The use of notices has been criticized by a number of writer» on these grounds: A. Amull,

"Competition, the Commission and Some Constitutional Questions of More than Minor Importance"
(1998)23ELRevl.

*» The Notice of 9 December 1997 was preceded by similar Notices of 27 May 1970 (1970) OJ C
64/1; 19 December 1977 [1977] C 313/3; and 3 September 1986 [ 1986] OJC 231/2.
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b) A group of three notices essentially set out the interpretation of the
Commission as regards certain elements of block exemption regulations (1.4,
1.6, 1.9). As the block exemptions to which they pertain, they are informed
by the experience of the Commission in individual decisions.

c) Two other notices (1.8 and 1.10) deal with general issues and build on the
experience of the Commission (including also ECJ case-law). The Notice of
16 February 1993 on cooperative joint ventures does not go much beyond a
summary of the decision practice of the Commission,'" while the Notice of 9
December 1997 on relevant market definition aims to reconcile the practice
of the Commission under the MCR and Articles 81 and 82 EC." Here as
well, to the extent these notices remain relatively close to the decision
practice of the Commission and the ECJ case-law, they would also fit within
the epistemological model sketched above.

d) All five substantive notices relating to the MCR (2.1 to 2.5) are based on the
considerable decision practice of the Commission before and under the
MCR. They synthesize and organize that practice in respect of key issues
relating to the application of the MCR. They also fit the above model. Since
they apply to all MCR cases, they have been put at the bottom left comer of
Figure 3.2.

e) The procedural notices (3.1 to 3.8) bear on various aspects of the administra-
tion of competition law (ruling by administrative letter, access to the file,
fines, cooperation with national courts and competition authorities, etc.).
They are usually based on the experience of the Commission, in that they
either systematize it or depart from it in order to improve the administration
of the law. They would equally fit within the above model, and since they
apply across the board, they have been put in the bottom left corner of Figure
3.2.

In sum, the legitimacy of EC competition law as it applies to undertakings is
greatly influenced by the huge gap between its two main sources, general-
abstract basic principles and specific-concrete individual decisions. Given that
the contribution of basic principles to the substance of the law is limited,
individual decisions represent the essence of that field of law. EC competition
law is thus "case-bound" (/a//ge/>u/ufen). and its substance is derived from the
steady accumulation of individual decisions whose legitimacy as a source of law
comes from adherence to a model bearing adjudicative characteristics
(evidence-gathering and building up of a complete file of facts and arguments,
ruling on that file with an obligation to provide reasons, possibility of review,
etc.). Other sources of law, such as block exemptions and notices, confirm that
model, in that they are built on the experience of individual decisions and there-
fore share their legitimacy.

*• See M. Charles, "Les entreprises communes a caractere cooperatif face a Particle 85 du Traite
CEE" [1994) CDE 327.

" This notice is discussed further in the section on the relevant market, in/hi, II.



Atetv Conyvf if ion Law 127

C. THE 1991 GUIDELINES AND 1998 ACCESS NOTICE

One group of four notices (1-5,1.8., 1.12 and 1.13) was left out. namely those of
6 September 1991 (1991 Guidelines), 27 September 1995 (cross-border credit
transfers). 6 February 1998 (postal sector) and 22 August 1998 (1998 Access
Notice)." These notices share common characteristics that distinguish them
from the others. They do not deal with a particular issue of competition law, but
rather with the application of competition law in general to a sector of the
economy:" they all cover Articles 81 and 82 EC (ex 85 and 86). and in the case
of the 1991 Guidelines, even the MCR.^ They all rely on limited experience.
When it prepared the 1991 Guidelines, the Commission had no more than a
handful of precedents in the telecommunications sector." The Notice on cross-
border credit transfers refers to a few relevant cases, but the main developments
have no support in published cases.'* The Notice on the postal sector rests on a
small number of cases in that sector." Finally, the 1998 Access Notice, even if
it contains numerous references to the regulatory framework and individual
decisions in other sectors, cannot rely on any precedent regarding access agree-
ments in the telecommunications sector, since the subject-matter is new and no
major decision has been taken yet.** These four notices appear to be inspired
just as much if not more by a learned guess at how competition law might apply
to hypothetical situations than by the weight of accumulated experience; hence
they have been placed towards the upper right corner of Figure 3.2, to reflect
their abstraction and their specificity (they cover one sector only). They stand
out from the rest and raise new issues concerning epistemology and legitimacy;

" On the 1998 Access Notice in general, see S. Bright, "Application of the EC competition rules
to access agreements in the telecommunications sector" (1999) 15 CLSR 40 and K.W. Riehmer,
"EO-Wettbewerbsrecht und Zugangsvereinbarungen in der Telekommunikation" [1998J MMR 355.

" As noted also by W. Sauter, Compefifion Law anrf /naVifriai Poiicy in /«< £( / (Oxford: OUP,
1997) at 186 and 189, in the case of the 1991 Guidelines.

* See 1991 Guidelines at 22-25, para. 129-38.
" In the 1991 Guidelines, in addition to the well-known £7*case before the ECJ (Judgment of 20

March 1985, Case 41/83, /»a/y v. Communion [1984] ECR 873), the Commission referred to the
ECJ judgment of 5 October 1988 in Case 247/86, Ataue/ v. Novosam 11988) ECR 5987 as well as
three cases settled without decision concerning the C£/T Äecom/nfndaliVm PG77/0, Press Release
IP/90/188 (6 March 1990), the AfDNS project. Press Release IP/89/948 (14 December 1989) and
Btr/gacom, Press Release IP/90/67 (29 January 1990). The 1991 Guidelines are analyzed by Sauter,
rapra, note 53 at 190-3.

** The Commission certainly drew upon the numerous notifications apparently received from the
banking sector, few of which have resulted in published conclusions.

" In addition to the ECJ judgments of 12 February 1992, Cases C-48 and C-66/90, /v>r/ieria/i<fa
v. CommiHion [1992] ECR 1-565 and 19 May 1993, Case C-320/91, Cor/wau [1993] ECR 1-2533,
the Commission also referred to its decisions in the Dutch (Decision 90/16 of 20 December 1989
[1990] OJ L 10/47) and Spanish (Decision 90/456 of 1 August 1990 [1990] OJ L 233/19) courier
cases and in the FfS/t case (Decision of 8 February 1995 [1995] OJ C 262/11, upheld by the CFI,
Judgment of 27 February 1997, Case T-106/95, FF54 v. Communion [1997] ECR II-229).

*• In the 1998 Access Notice at 3, para. 6, the Commission refers to three cases where it dealt
with general regulatory principles: Decision 91/562 of 18 October 1991, £irpa#* [1991] OJ L
306/22, Decisions 96/546 and 96/547 of 17 July 1996, Mas and P/io*nix/G/oba/On* [19%] OJ L
239/23 and 57 as well as Decision 97/780 of 29 October 1997, t/fiitource [1997] OJ L 318/1. The
Commission also alludes to pending cases.
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discussion will focus on the two notices pertaining to the telecommunications
sector.

The 1991 Guidelines and the 1998 Access Notice move away from the case-
bound model characteristic of EC competition law for firms. Since they are
notices, their legality cannot be at issue; they have no binding force and thus
constitute "soft law". At the same time, it cannot be denied that they are meant
to influence the application and interpretation of competition law in individual
cases ("hard law" decisions). It is difficult to ascertain their legitimacy. Firstly,
they cannot be considered as basic principles such as Articles 81-82 EC or the
MCR, since the Commission did not enact them on the basis of any particular
qualification as a deliberative organ and they do not have any legal basis
amenable to review. Secondly, they cannot be equated with individual decisions,
since they offer none of the characteristics that give the latter their worth: they
are not based on a record, no particular evidence gathering seems to have been
conducted, no reasons were given for the positions expounded therein and they
are not subject to review. Finally, unlike block exemptions and other notices,
they do not enjoy a derivative value by reflecting the experience gathered in
individual decisions, since as mentioned above, they are based on limited
experience.

In epistemological terms, the 1991 Guidelines and the 1998 Access Notice
therefore mark an innovation in the area of competition law, but it can be
questioned whether these notices should enjoy the same legitimacy as other
competition law instruments, since they are not built on the same solid basis."
It is true that the Commission conducted broad consultations in the course of
preparing these Notices,*" but these cannot replace the experience gained
through processing concrete cases, where standards of evidence-gathering,
assessment and reasoning must be respected, so that the end-result can
withstand review.

In both the 1991 Guidelines and the 1998 Access Notice, as in other notices,
the Commission was moved by the worthy intention of providing a measure of
legal certainty to market players.*' Yet in order to do so, the Commission
moved away from the case-bound model of EC competition law for firms. These
notices have already influenced the actions of market players, and will beyond
doubt continue to do so, even if their worth may be doubted, since the
Commission could have come to different conclusions in the light of concrete
cases. Whatever is gained in legal certainty may thus be lost in freedom to
follow courses of action that may seem to run against the notices but might be
assessed differently in the light of a full record in a concrete case.

" It is worth noting that, in the report which laid the groundwork for the 1998 Access Notice,
Coudert Brothers, Com/vrifion (U/vctt o/ in/ervpn/ierri'on a/{r«m^n« in //K fefcrommu/iira/ioru
.wior (June 1995) at 195-9, the authors recommended against issuing guidelines or notices, and
favoured rather the enactment of a specific regulation under Article 83 EC (ex 87).

"' The 1998 Access Notice was first published in draft form on 11 March 1997, with a call for
comments: see 11997| OJ C 76/9.

*' 1991 Guidelines at 4, para. 6-8,1998 Access Notice at 2, Preface.
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In the rest of this Chapter, the substance of the 1998 Access Notice forms the
backdrop to the discussion of substantive principles," and its procedural
elements are examined in the last section."

II. RELEVANT MARKET DEFINITION

The definition of the relevant market is a fundamental step in every branch of
EC competition law as it applies to undertakings. In cases of abuse of dominant
position under Article 82 EC (ex 86), it is necessary to define the relevant
market in order to assess whether there is a dominant position and what compet-
itive impact the allegedly abusive conduct may have.*"* Similarly, relevant
market definition is also a prerequisite to assess the effect of a merger under the
MCR." Finally, even if at first sight it could be thought that relevant market
definition is less important under Article 81 EC (ex 85), since only the fourth
condition of Article 81(3) (ex 85(3)) (no elimination of competition) actually
appears to require market analysis, the ECJ has signaled that the application of
Article 81(1) also necessitates that the relevant market be defined/* Hence the
Commission has taken the habit, in Article 81 cases much like in Article 82 or
MCR cases, to define the relevant market at the outset, after the statement of the
facts and before the competition law analysis. In more recent times, a series of
factors combined to heighten the awareness of relevant market definition as a
horizontal issue in competition law. Joint ventures and other forms of "struc-
tural" cooperation between undertakings*' became more prevalent, and with
them the need to conduct a careful and thorough market analysis. The entry into
force of the MCR in 1990 has rapidly given rise to a huge case-law in which
market definition is conducted as a matter of course.^ As a result, the
Commission undertook to summarize and systematize its experience in a the
Relevant Market Notice (RMN) of 9 December 1997, which can be taken as a
starting point for the discussion.*'

When sifting through the details of relevant market definition, the basic aim

« /n/ra, m.
" /n/ra,V.
** The ECJ constantly underlines the need to define the relevant market as a basis for analysis

under Article 82 EC ever since its judgment of 14 February 1978, Case 27/76, f/n/'/erf flra/u/.v Co. v.
Commi55ion [1978] ECR 207 at Rec. 10-1.

" See ECJ, Judgment of 31 March 1998, Cases C-68/94 and C-30/95, Fro/ice v.
[ 1998] ECR I-1375 at Rec. 143, referring to 1/mW Bra/uii, ibid.

" See ECJ, Judgment of 30 June 1966, Case 56/65, SoriVrl KrAntyur mintfr« v.
Mm Grr^H [1966] ECR 235 at 250. See also van Gerven et a], at 152-3, para. 132 and Bellamy and
Child at 69-71, para. 2-065.

" Ie entailing the creation of a new entity or a modification in the structure of the parties, as
opposed to agreements where the parties merely undertake certain obligations towards one another
(eg distribution, etc.).

** Almost twice as many formal decisions have been taken in nine years under MCR (around
900) as in 37 years under Articles 81 and 82 EC (ex 85 and 86) (around 500): see wpra, note 5.

™ Notice of 9 December 1997 on the definition of the relevant market for the purposes of
Community competition law [ 1997] OJ C 372/5.
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of the exercise should not be forgotten: it is not an end in itself, but rather a
means to lay the foundation for the application of competition law. As the
Commission underlines in the RMN,™

(m]arket definition is a tool to identify and define the boundaries of competition
between firms. It allows to establish the framework within which competition
policy is applied by the Commission. The main purpose of market definition is to
identify in a systematic way the competitive constraints that the undertakings
involved face.

Traditionally, the relevant market has two dimensions, namely the product and
geographic market. As is seen further below, telecommunications — and other
network-based industries possibly as well — challenge that view, which is
inherited from the analysis of markets for goods.

In the RMN, the Commission proposes the following definition of the

A relevant product market comprises all those products and/or services which are
regarded as interchangeable or substitutable by the consumer, by reason of the
products' characteristics, their prices and their intended use.

Under this definition, the main criterion used to define the relevant product
market is demand substitutability.™ Accordingly, it is crucial for the definition
exercise to put oneself in the shoes of the prospective customer, and ask whether
the customer sees certain products as substitutes for one another. Consequently,
it is quite possible that:

- The product made by the undertaking subject to the inquiry is on the same
market as another product not made by that undertaking, if customers see the
two products as substitutable. For example, it can be argued that a mobile
telecommunications provider is on the same product market as a fixed
telecommunications provider in a region of high mobile phone penetration
such as Scandinavia or of low fixed penetration such as the Central and East
European countries.

- The product made by the undertaking subject to the inquiry is not found on
one single relevant product market, if the same product is bought by two or
more distinct classes of customers whose preferences differ. Such a situation
is likely to arise in particular if the organization of the undertaking in question
is not customer-, but technology-oriented. For instance, even if a TO might
still consider that public voice telephony is one "market", the preferences of

*> Ibid, «t 3, para. 2.
" Ibid, at 6, para. 7. This definition is found in the two notification forms. Form A/B for notifica-

tions under Articles 81 and 82 EC (Regulation 3385/94, jupra, note 4) and Form CO for notifica-
tions under the MCR (Regulation 447/98. jupra, note 4).

" RMN, supra, note 69 at 6, para. 13-4.
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residential and business customers are so different that they would find
themselves on two separate relevant product markets: residential customers
have few choices beyond public voice telephony, whereas business customers
can shift at least part of their voice communications over to other offerings,
such as voice over data networks (voice over Frame Relay, voice over IP).

Even if the above excerpt mentions characteristics, prices and intended use us
indicators of substitutability, the Commission now endorses an approach called
"small but significant non-transitory increase in price" (SSNIP), according to
which substitutability is assessed by asking whether customers would switch
from one product to the other if the price of the first one was increased by a
small amount (5 to 10%) for a prolonged period."

Besides demand substitutability, supply substitutability also plays a limited
role in product market definition. It is the ability of producers of other products
to move into a given market rapidly and without significant costs by shifting
their production capacity, if the producers on that market would ask for supra-
competitive prices, for instance.™ A classic example of supply substitutability is
the paper industry, where it is easy for paper manufacturers to move from one
market (eg office paper) to another (eg fine arts paper). Finally, potential
competition, in the form of other producers that might enter a given market from
scratch, is generally not taken into account at the market definition stage, but
rather later in the competitive assessment."

The re/evanr geograp/i/c mar/tef is defined as follows in the RMN:™

The relevant geographic market comprises the area in which the undertakings
concerned are involved in the supply and demand of products or services, in which
the conditions of competition are sufficiently homogeneous and which can be
distinguished from neighbouring areas because the conditions of competition are
appreciably different in those areas.

For the geographic market as for the product market, the main criterion used in
the assessment is demand substitutability: the key issue is the ambit of the
geographical area within which customers will want to switch from one supplier
to the other."" Here as well, supply substitutability has limited relevance and
potential competition will not be taken into account.

In the course of defining the relevant geographic market, the regulatory frame-
work will also be taken into account, since it can contribute to create barriers to
using suppliers from other regions.™ In the telecommunications sector, regula-

•" Ibid, at 7, para. 15-9. The SSNIP test was developed in the USA and introduced in EC compe-
tition law through MCR cases: see B. Bishop, "The Modernisation of DGIV" [1997] ECLR 481.

*• Ibid, at 7-8, para. 20-3.
" Ibid, at 8, para. 24.
" Ibid, at 6, para. 8.
" The sections of the RMN, ibid, dedicated to demand substitutability, supply substitutability

and potential competition apply to both product and geographic markets.
'» Ibid, at 9, para. 30.
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tion thus gains particular significance in the market definition process: for
instance, if a service such as public voice telephony requires a license from the
Member State where a customer is located, then voice telephony providers from
other Member States that do not hold a license in the Member State in question
cannot compete for the customer's business, and the relevant geographic market
is therefore national (at best), because of regulatory constraints.

Against that background, the decision practice of the Commission under EC
competition law as applied to the telecommunications sector (including the 1991
Guidelines and the 1998 Access Notice) is reviewed below. Firstly, the wide
range of telecommunications services is making it difficult to identify substi-
tutability patterns so as to discern the relevant product market (A). Secondly,
telecommunications are part of a group of economic sectors whose operations
are based on a network (the so-called "network industries"), together with trans-
port, energy and post, among others. An argument is made below that such
peculiarity affects the relevant market analysis, in that the traditional categories
of product and geographic markets are called into question (B). These two
peculiarities result in a specific approach to relevant market definition in
(excommunications, against w/iic/i Commission practice may be assessed (C).

A . SUBSTITUTABILITY PATTERNS

Telecommunications used to be a fairly bland industry, with a single offering,
voice telephony." Over the past 30 years, a series of technological innovations
(fiber optics, digitalization, packet-switching, intelligent networks and the
convergence between telecommunications and information technology) gave
rise to a wide range of new service offerings.*" While these offerings may be
distinct from a technological point of view, that is not conclusive for the
purposes of defining the relevant market, since the main criterion is substi-
tutability in the eyes of the customer.

Incumbent TOs still exhibit a tendency to conceive of their operations along
technological lines, but they are rapidly joining newcomers in adopting a
customer-oriented organization. As a consequence, offerings are re-packaged
not according to technology, but to customer preferences, and hence sales forces
are regrouped according to customer segments. While the numerous residential
and small business customers are still served on the basis of "off-the-shelf
formulae that are not individually flexible— the mobile communications sector
nonetheless shows that these formulae are fairly well attuned"' —, larger
customers receive "tailor-made" offers, where the service provider puts together
"building blocks" under an individualized pricing formula. The sophistication of

"• Also termed POTS (Plain Old Telephone Service) by industry commentators.
*' Also termed PANS (Pretty Amazing New Services) by the same industry commentators.
"' A mobile communications provider now is likely to offer, in addition to custom-made

proposals for larger clients, three or more tariff packages, according to the needs of the customer,
plus a pre-paid card scheme.
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today's networks and equipment enables such "tailor-made" packages to be
assembled relatively quickly and efficiently. *^'^ <•>: **-•*» ?-'

Given the wide range of offerings and the ease with which they may be
broken down or combined into new packages, the demand-side picture can vary
widely from one customer to the other, depending on its needs. By way of
example, three stereotypical points on the continuum from the large to the small
customer can be described:

- A large corporation faces a considerable number of decisions, including
whether to self-provide (ie to buy building blocks such as leased lines from
service providers and put together its own network), whether to integrate its
telecommunications and IT purchases (in which case the range of potential
suppliers becomes fairly broad**), whether to regroup its voice and data
communications together or keep them separate, whether to prioritize internal
over external communications, what the optimal number of suppliers is, etc. A
lot of factors come into play, not only economic but also strategic (how impor-
tant are telecommunications to the corporation? can they be fully entrusted to a
third party?). Technology plays an ancillary role, so that a broad range of
technical solutions may be envisaged if they meet economic and strategic
requirements. For large corporations, essentially, telecommunications service
providers as well as others from the computer, IT or equipment industries will
make an effort to devise an acceptable offer, so that it is difficult to outline the
boundaries of a relevant product market in technological or even sectoral
terms;

- A medium-sized corporation is bound to face a different picture: it is less
likely that it would attract offers from systems integrators (taking charge of
telecommunications as part of a broader package including IT) or outsourcers
(taking charge of all telecommunications operations). It would thus be more
affected by traditional supply-side divisions based on technology, ie it might
have to deal with different providers for fixed voice, mobile voice and data,
but nevertheless it would certainly consider a provider offering fixed-mobile
integration but less advantageous fixed voice tariffs as an alternative to a
provider offering only fixed voice at a better tariff.*"

- A residential or small business customer also can choose between a fair
number of services, depending on its requirements. If mobility is important,
mobile telephony (or integrated fixed-mobile offers) becomes an alternative
to the traditional fixed voice subscription. If Internet access is crucial, then

** In the current context where data communications are rapidly overtaking voice telephony in
volume and technology increasingly allows them to be carried on the same network (IP, ATM,
Frame Relay), a fair number of service providers are coming to corporate telecommunications from
the data (and Internet) side. Since they often enjoy greater credibility in their field (IT and data
communications) than telecommunications service providers in theirs, they pose a significant threat
to the latter.

*- At least if it has substantial requirements for mobile telephony, for instance if its workers are
often on the road.



134

ISDN appears substitutable to the basic service, and beyond that new broad-
band services such as ADSL or cable modems. Large families may like the
comfort of ISDN's second line, or its features (caller ID, etc.). A thrifty caller
may prefer to conduct long-distance communications using Voice over IP
instead of the basic service.

Furthermore, for all customers, effects of scale and scope, as well as transaction
costs, may also play a role: a customer will not seek a different (and additional)
provider for a service that is used only occasionally, unless that provider is so
much more advantageous than the usual provider that it offsets the costs of
dealing with an additional provider (extra relationship, most likely extra bill,
new environment for service provision, etc.). This explains why service
providers are so eager to sell "service bundles" to their customers, where they
can exploit their economies of scale and scope (little extra costs for customer
support, etc.) and where they do not necessarily need to put forward the most
competitive offer on all counts.

All in all, it appears that, on the one hand, telecommunications service
providers steadily broaden their range of offerings while, on the other hand, the
requirements of customers are increasingly diversified. Each large corporation
almost has its own substitutability pattern, while the services offered to smaller
corporations and individuals are more and more segmented. As a consequence,
it becomes increasingly difficult to define the relevant product market in the
telecommunications sector.** Definitions based on technology, as they were still
envisaged in the 1991 Guidelines, are becoming obsolete.*' It seems clear that
the relevant product market should be defined from a customer perspective;
however, the number of distinct customer segments is only likely to increase.

As a subsidiary guide for market definition, the RMN suggests supply-side
substitutabiiity. Given the rate of evolution of the telecommunications sector,
commercially as well as technologically, supply-side substitutability is bound to
increase further. It was easy for mobile communications providers, for instance,
to set up a pre-paid card system to match the first competitor that ventured on
the more cost-conscious customer segment. In the end, it may thus be more
appropriate to use relatively general customer categories as the basis for relevant
product market definition, such as large, medium and small corporate customers
as well as individuals.

B. RELEVANT MARKETS IN A NETWORK-BASED INDUSTRY

The decision practice of the Commission so far has not clearly acknowledged
how the network-based nature of telecommunications may affect relevant
market definition. Accordingly, a survey of the case-law in the air transport
sector, where the geographical component of the product market is recognized,
is used as a starting point for the discussion (1.). Afterwards, the implications

** See for instance the difficulties experienced in the Decision of 22 April 1999. Case
lV/M.l396,/t7"<*77/BM G/O/XJ/ tomw* [1999] OJ C 287/4,CELEX number 399M1396.

•» See the 1991 Guidelines, at 7-8, para. 26-30.
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for the telecommunications sector are surveyed (2.).

1. The case-law on the relevant product market in the air transpurt sector

Air transport is a network industry, all the more since the major airlines organize
their operations along a "hub and spoke" approach, whereby an airport is desig-
nated as the hub, to which all destinations are linked, so that all passengers from
one origin, irrespective of their destination, can be brought to the hub in order to
be regrouped with other passengers who are flying to a given destination,
irrespective of their origin. Each airline thus has a network centred around its
hub; larger airlines (especially in North America) may have more than one hub,
and now major airline alliances are attempting to create worldwide networks with
multiple hubs by coordinating the networks of the alliance members.""

It follows from the nature of air transport that there is no market for airline
flights as such, but rather that demand is conditioned by the origin and the desti-
nation of the flight. Customers generally want to fly from one particular point to
another. As the ECJ held in /4/i/n«/ 5owd % r f / i M v. Zr nrra/r

VWrr/vHrr/w, the starting point is thus the individual route:'"

The test to be employed [to define the relevant market] is whether the scheduled
flight on a particular route can be distinguished from the possible alternatives by
virtue of specific characteristics as a result of which it is not interchangeable with
those alternatives and is affected only to an insignificant degree by competition
from them.

The application of that test does not necessarily yield identical results in the various
cases which may arise; indeed, some airline routes are in a situation where no effec-
tive competition is likely to arise. In principle, however, and in particular as far as
intra-Community routes are concerned, the economic strength of an airline on a
route served by scheduled flights may depend on the competitive position of other
carriers operating on the same route or on a route capable of serving as a substitute.

In subsequent cases under the MCR, the Commission developed this approach
further. In the case of short-haul routes, the geographical aspect of the product is
very important: for a customer wishing to fly from Paris to London, a flight from
Berlin to Rome is not a substitute, and even a flight from Paris to Amsterdam
and then to London cannot in most cases compete with a direct flight.** In some

" See the proceedings concerning major alliances, such as that between British Airways and
American Airlines (Notice of 30 July 1998 [1998] OJ C 239/10) or Lufthansa, SAS and United
Airlines (Notice of 30 July 1998 [1998] OJ C 239/5).

•' ECJ, Judgment of 11 April 1989, Case 66/86, A/un«J Sa<r«* /7«ffre««i v. Zen/rate zur
Befcümp./ü/is unfautere/i WenJwMvriu [1989] ECR 803 at Rec. 40-1.

" See Decision of 5 October 1992, Case IV/M.157, yUr France/So/wia [1992] OJ C 272/5.
CELEX number 392M0157; Decision of 27 November 1992. Case IV/M.259, flrj/u/i ,4invay.t/T/4r
[1992] OJ C 326/16, CELEX number 392M0259; Decision of 17 February 1993. Case IV/M.278,
firifuA /Urwayj/Aj/i 4/r [1993] OJ C 68/5, CELEX number 393M0278; Decision of 20 July 1995,
Case IV/M.616, Swiwa/r/Sofcemj [1995] OJ C 200/10, CELEX number 395M0616; Decision of 22
September 1997, Case IV/M.967, KLAMirt/K [1997] OJ C 372/20, CELEX number 397M0967 and
Decision of 21 December 1998, Case FV/M.1354, S/4i>Group/LTC;, CELEX number 398MI354.
Short-haul routes were also considered as distinct markets under Article 81 EC (ex 85) in Decision
of 16 January 1996. LH/WM/IM/SAS [ 1996] OJ L 54/28 at 31-2.
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cases, charter flights and other means of transport may also be included in the
relevant market, if they are substitutable in the eyes of the customer, for instance
high-speed train between Paris and London or Brussels.®' In the case of long-
haul routes, on the other hand, the range of substitutable offerings is broader: for
a person wishing to fly from Paris to New York, a direct flight, a flight through
London, Amsterdam or Brussels or even a flight from London to Washington
are substitutable to a certain extent; on the other hand, a flight from Paris to
Instanbul is not.**" In addition to routes, the Commission also considers that
competition between the overall networks of airlines as well as between their
hubs must be taken into account.

It can be left open whether taking the route as a starting point adds a
geographical dimension to the product market or whether it constitutes a specific
way of defining the geographical market in the air transport sector; in any event,
it marks a difference from the relevant geographic market analysis applicable to
goods, as outlined before. The issue is not how far customers are willing to look
for the supply of certain goods, but rather whether the offering corresponds to
customer requirements: the relevant market will be made up of all routes that are
considered equivalent by the customer; all the other routes are simply other
products outside of the relevant market. Amongst the factors used in traditional
relevant geographic market analysis, however, the regulatory framework
remains relevant. Since the third liberalization package, air carriers licensed by
one of the Member States (Community air carriers) are entitled to access all
intra-Community routes, so that the regulatory framework should have less
bearing on relevant market definition." Accordingly, on an intra-Community
route such as Paris-London, all Community air carriers can potentially compete,
but it adds little value to speak of a Europe-wide market for Paris-London
flights. On routes between a Member State and a third country, however, the
matter is left to bilateral agreements, which generally exclude from the route
any carrier that is not licensed in one of the two countries in question.

2. The implications for the telecommunications sector

Since telecommunications are also based on networks, the same approach
should be applicable there as well, taking into account the technical differences
between the two sectors. Indeed the geographical aspect of telecommunications
services does not come to bear in customer decisions in quite the same fashion
as in air transport.

In air transport, customer decisions are often taken on a route basis rather
than a network basis, as acknowledged by the case-law of the ECJ and the
decision practice of the Commission. For a given flight on a given route, the

•* See Decision of 26 August 1996, Case IV/M.806, BririiA /tirwayi/TAr (//> [19961 OJ C
316/11, CEI.EX number 396M0806.

*> See Decision of 13 September 1991, Case IV/M.I30, Defa/ftui Am [1991] OJ L 289/4,
CEI.EX number 391 MO 130.

" See in particular Council Regulation 2408/92 of 23 July 1992 on access for Community air
carriers to intra-Community air routes [ 1992] OJ L 240/8, Art. 3(1).
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customer seeks the most suitable offer, and conducts the same exercise anew for
the next flight. With fidelity programmes (frequent flyer or "miles" cards),
airlines are now seeking to modify customer behaviour so as to move competi-
tion from a route to a network basis. A significant number of frequent flyers
therefore make their purchasing decisions on a network basis (which airline
offers the best network, including any fidelity rebates), although they might
"escape" to another airline for a given flight if it is not convenient to fly their
"preferred" airline.

In telecommunications, the balance between route and network competition is
different; whereas even frequent flyers do not fly more than a few times a week,
most telecommunications users will have recourse to telecommunications
services at least a few times every day (phone calls, data transmission, surfing
on the Internet, etc.) and usually to communicate with different locations. For
circuit-switched services,'* such as traditional voice telephony, tariffs may
differ according to location and time of the day, so that some customers may
choose their service provider for every communication." Many other customers
of circuit-switched services will be content to remain with one provider gener-
ally if they have the impression that its overall tariff structure is the most
favourable. As for packet-switched services, tariffs are generally distance- and
destination-independent. Overall, thus, the choice of service provider in
telecommunications is more likely to be based on considerations relating to the
network than to the specific route.**

More specifically, the geographic aspect of the relevant market is influenced
by customer requirements as to coverage and quality/pricing, and by the nature
of the service.

" Circuit-switched services involve the creation of a circuit (ie a connection) between the two
ends of the communication in order to provide the service. The basic voice telephony service that
still dominates the telecommunications sector today provides a prime example thereof: when
someone makes a call, a number of switches on the telecommunications network are activated in
response to the telephone number of the person called, so as to create a connection between the two
persons. Packet-switched services follow a different technical model, whereby no connection is
created in the provision of the service. The typical packet-switched network now is the Internet:
sending an e-mail, for instance, does not involve creating a connection with the addressee, but rather
turning the e-mail message into one or more "packets" (a standardized bundle of bits of data with an
address) and then routing the packers) around the Internet until its reaches its destination, where it
is reassembled into an e-mail message. In that sense, packet-switching can be roughly compared to
the mail system (and the name "e-mail" is thus fully warranted). The more powerful a packet-
switched network such as the Internet becomes, the quicker routing can be conducted; at some point,
data can be broken down into packets, sent, received and put back together again so quickly that
voice can be carried over as data without any significant quality difference with a circuit-switched
network but with greater efficiency (hence the growing market for voice over the Inlernet Protocol
(IP) or other packet-switched network protocols).

" If one is willing to spend the time to gather and constantly update information about the
respective tariffs of the various service providers, it may be worth choosing a provider for every call.
Some devices can even take care of tariff comparison and automatically dispatch every call to the
least expensive provider for that destination and at that time of day. This is another sign of the
commoditization of basic telecommunications services; at the wholesale level, a similar evolution
took place with the setup of "spot markets" for telecommunications minutes.

** See CG. Veljanovski, "Competition in Mobile Phones: The MMC Rejects Oftel's Competitive
Analysis" 11999] ECLR 205 at 209.
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Firstly, it must be seen that customers have differing geographic coverage
needs. Residential customers typically do not have any specific demands as
regards geography; seen from another angle, they require uniform coverage,
since they expect a minimal level of service irrespective of the destination.
Business customers, on the other hand, usually have more discriminating
geographical requirements: for instance, a manufacturer will want telecommuni-
cations services which offer certain advantages (price- or qualitywise) between
the locations of its production facilities, its head office and its main clients and
suppliers. A large European bank will likely require high-speed, reliable data
communications between London, Frankfurt and Paris, among others.

Secondly, ana/jry requirements also have an impact on the geographical aspect
of telecommunications. Because of commercial or regulatory grounds, most
networks are interconnected, so that the customers of one can communicate with
those of the other/" Yet interconnection does not imply full interoperability;
certain features are not, or cannot be, offered across different networks. If quality
requirements are limited, then interconnection may compensate for lack of
network coverage/* For instance, it makes little difference for a telephone call
between friends that the call may travel through one or three networks (or over an
IP network, for that matter), as Jong as a mini/naJ JeveJ of speech quality is
guaranteed. Similarly, as long as an e-mail gets delivered within a reasonable
time, an e-mail user does not care much how many networks it may cross to get
there. As the quality requirements increase, however, they become impossible to
meet through interconnection with other networks, and then network coverage
becomes crucial. If a corporate customer wants to have a Virtual Private Network
(VPN) across its main locations, with simplified numbering (4 digits), billing by
workstation, automatic callback or other similar features, the service provider
needs for all intents and purposes to be present at all these locations,^ since it
may not be able to rely on interconnection with other provider to support all these
features. By the same token, a customer requiring certain guarantees as to the
speed of its internal data communications (e-mail, intranet) can probably not be
served over the Internet with its current peering arrangements; a service provider
would need its own network to extend to the business locations of its customer.'*
It is also difficult to offer solid guarantees of availability (over 99.99%) if the
service relies in part on interconnection with a network over which the provider
has no control. It should be noted that pric/'ng demands may have the same effect
as quality requirements: the more a service provider relies on its own network to
provide a service, the greater the control over costs and the larger the room to
lower prices to the level desired by the customer.

" See the discussion on interconnection infra. Chapter Four, II.CJ. The broad lines of the EC
regulatory framework on interconnection are explained supra. Chapter One, IV.D.2.

* Substitutability then becomes a matter of price: the costs related to interconnection may make
the interconnected offer too expensive in comparison with the offer that uses a single network.

" Or relatively close thereto, so that a short leased line can be used to link the customer location
with the service provider point of presence.

** With the same reservation as ibid.
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Finally, the geographic aspect of telecommunications services varies from
one service to the other, in a more complex way than in air transport. An
obvious case where geography matters is the provision of transmission capacity
(leased lines), where customer requirements are generally tied to two or more
locations. For example, a corporate customer might require a leased line
between Berlin and Amsterdam. In contrast with air transport, however, alterna-
tive routings for telecommunications services are substitutahle even for short
distances; in fact, provided quality and price requirements are met, it does not
really matter how the locations are linked. Accordingly, the customer in
question is likely to be indifferent to whether the leased line links Berlin and
Amsterdam directly or through Brussels, unless of course the quality or price is
markedly dissimilar." Of course, a corporate customer looking for a leased line
between its offices in Berlin and Amsterdam cannot be satisfied with u line
between Frankfurt and Milan. In the case of public voice telephony, in contrast,
it is in the essence of the service that the customer can call other persons
irrespective of where they are located. The geographical element is therefore
less important, since it is assumed that all public voice telephony services offer
the same universal reach.

In sum, in network industries like air transport and telecommunications, the
product is geographically bound (transport or communication from one point to
the other), which means that geographical aspects inevitably prop up in the
definition of the relevant market, in a specific way that is not found with goods
industries. Whether this means that there is a geographical component to the
product market or that the geographical market definition proceeds along other
lines than in non-network industries is ultimately a matter of labelling; here the
first option will be taken. In the telecommunications sector, that geographic
component is more difficult to pin down that in air transport, since it varies
according to many factors, namely customer requirements as to coverage and
quality/pricing as well as the nature of the service. In some cases, the relevant
product market could have a well-defined geographic component such as "trans-
mission capacity between A and B" or "advanced corporate services between
major European cities", in others the geographical component could be
unimportant and implicit, such as in "basic public voice telephony for individual
customers", where it is assumed that the service extends to all possible
locations.

As in the case of substitutability patterns for various services, it can be seen
that the geographic component of the product market is likely to vary for each
largest customer, and for each of an increasing number of segments amongst
smaller customers. Here as well, therefore, supply-side substitutability could be

" At the current level of technological advancement and on the assumption that the market
functions correctly, no significant price difference should exist in the example given above (the so-
called "death of distance"). In the current European context, where leased lines prices are consider-
ably inflated, especially when they cross borders, the Berlin-Amsterdam direct line is likely to be
cheaper than the Berlin-Brussels-Amsterdam line.
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taken into account in support of averaging the geographical component of the
product market, in order to keep the number of relevant markets within limits.

C. RESULTING APPROACH AND ASSESSMENT OF THE DECISION PRACTICE OF THE

COMMISSION

1. An original approach to market definition in telecommunications

In light of the above, the resulting approach for relevant market definition would
therefore be as follows:

- Given that, as mentioned before, the aim of relevant market definition is to
ascertain the competitive constraints on the firm(s) subject to review, the
starting point should be the range of offerings of the firm(s) in question;

- The target customer group(s) for these offerings must then be identified.
These customer groups form the basis for the relevant market definition;

- For each target group, customer requirements must be assessed, typically
comprising performance, quality, price as well as geographic requirements.
Customer preferences can vary widely and market segmentation can be

however, it may be appropriate to conduct an averaging of customer require-
ments in order to have a limited number of broad customer classes, each with
a set of fairly general requirements.'™'

The result should be a broad description of the requirements of a class of
customers, with a more or less developed geographic component, depending on
the factors outlined above. For instance, the relevant market could be: "broad-
band communication services for residential customers", "high-speed transmis-
sion capacity between major European centres", "global advanced services for
large corporate customers", "mobile communications services within Germany"
or simply "basic voice communications for individuals", etc.

The next step in the analysis is then to assess which players are active in the
relevant market in addition to the undertaking(s) under review. Here it is a
matter of seeing whether the offerings of a given undertaking fit within the
relevant market definition, which implies that the service must meet customer
requirements, both as regards quality and price, but also geographically.

At that point, the actual network reach of the undertaking(s) under review and
of other players also comes into play. Indeed, for the undertaking(s) in question,
potential customers are found within the area served by the network only (taking
into account the possibility of reaching customers via interconnection,
depending on the relevant market definition), and it is only in respect of the
customers in that area that it is necessary to examine the competitive constraints
on the undertaking in question. Accordingly, only market players that are able to

><*> For 8 case where customer requirements were too strongly integrated in market definition, see
A77MC7 /, discussed in/ra. II. C2.bj .
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serve those same customers should be taken into consideration in the analysis. A
service provider whose offerings fall within the relevant market but whose
network is elsewhere does not constitute a competitor of the undertaking in
question (at least not an actual one). Nevertheless, the analytical constraint
imposed by the network reach of the undertaking under review has nothing to do
with relevant market definition (unless regulatory considerations would come
into play): it is simply a function of the network-based nature of the under-
taking. In order to illustrate this issue, it is useful to look at a local public
network and voice telephony provider such as NetCologne, whose network
spans the Cologne area. Commercially speaking. NetCologne focuses on the
customers within that area. Obviously, a nationwide provider such as DT is a
competitor of NetCologne, but a local provider with a network in Düsseldorf
should not be taken into account in the competitive assessment, since it is not in
a position to serve NetCologne's potential customers. This does not mean that
NetCologne would be active on a relevant market limited to Cologne, or other-
wise the relevant market could be enlarged automatically everytime NetCologne
would expand its network, for no other reason. Rather, this is another specific
feature of relevant market analysis in a network industry.

The originality of the relevant market analysis outlined above lies in that
product and geographical market analysis are collapsed together, because
telecommunications is a network industry. Since there is a geographical compo-
nent to the product market, ie the range of offerings that customers see as alter-
natives to one another, whether players are to be counted in the relevant market
depends strictly on the extent to which they fulfil customer requirements.

As with air transport, classical geographic market analysis, based on the
concept of an area where conditions of competition are homogeneous, remains
relevant only insofar as regulatory barriers are concerned. If the relevant market
is such that some services cannot be provided without a license, for instance,
then the area where a license is required will be the relevant geographical
market. On the market for "basic voice telephony (to anywhere)", for instance,
licenses are still required in most Member States, so that there would be a
French, Belgian or German market for "basic voice telephony (to anywhere)".
In the absence of regulatory barriers, the classical geographic market analysis
has little significance: either an undertaking can fulfil customer requirements to
a sufficient degree to be counted in the relevant market, or it cannot.

By way of illustration, a relevant market analysis will be sketched in the
hypothetical case of an Internet Service Provider (ISP), whose main activity is
to provide access to the Internet in a given area, including closely-related
functions such as e-mail and WWW-page hosting."" For that purpose, the ISP
has bought computer and telecommunications equipment to create a sufficiently
large Internet server, with the requisite "downstream" facilities to connect to its

"" That example is purely hypothetical and the analysis is based on general information about
the market. In a concrete case, it is likely that much more specific information would be available
regarding the competitive environment.
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customers'^ as well as "upstream" capacity'"' to relay its communications
onwards to an Internet backbone provider. The ISP's operations are financed via
monthly subscription fees from its customers. The ISP thus addresses a number
of different target groups:

- For a substantial number of individuals, e-mail is the main or only Internet
service that is used. They thus require essentially a messaging service. Other
messaging services may satisfy their requirements, including paging and
mobile communications under the GSM standard with an SMS (Short
Messaging System) feature, as well as voice mail. The former two services
offer extra mobility in comparison with e-mail, but all three of them have less
developed messaging features (no attachments, etc.). In addition, message
integration is now emerging, whereby e-mails and other electronic messages,
faxes and voice messages can all be channeled through one delivery medium
(computer, mobile phone, etc.). For this customer group, therefore, it could be
appropriate to draw a broad messaging market that would encompass not only
e-mail according to the Internet standards, but also paging, mobile communi-
cations, voice mail services and message integration.

- Individuals not falling within the previous category make a broader use of all
Internet services, including discussion groups, FTP and most importantly the
WWW. For them, the key requirement is therefore access to the Internet, and
the relevant market would encompass all providers of Internet access,
including not only "classical ISPs" but also the Internet services of TOs (T-
Online, Wanadoo, etc.), cable TV companies (over cable modems) and also
new "free access" services emerging where regulatory conditions create a
favourable environment for them (as in the UK).'**

For the above two relevant markets, the geographic component of the
product market is fairly vaguely defined, since individual customers typically
require a minimum quality for communications to anywhere. Pricing consid-
erations stemming from traditional tariff schemes for telecommunications,
however, also induce — for the time being — a limitation on the relevant
market that bears some relation to geography: dial-up customers will usually
seek a provider of messaging services (ISP, mobile, paging, etc.) or Internet

"" Ie modem stacks and telephone numbers for dial-up customers, and other equipment for larger
customers connected via a permanent line.

'"•' le leased lines or other.
'** "Free access" services in the UK are financed using a different formula that arises from the

peculiarities of the regulatory framework. In fact, they are not free for the customer, since the
customer must still pay the local call required to connect with the service. However, there are no
costs for the customer above and beyond that local call. The "trick" is that access is provided by a
competitor of BT via a number translation service whereby regulation stales that 70% of the
revenues generated by the call are given by the originator (mostly BT) to the competitor terminating
the call. Provided the competitor is able to keep operating costs low, it appears possible to finance
Internet access operations solely through the originating fees from the originator of the call to the
access provider. The pioneer offering in the UK, called Freeserve, combines the network of Energis
(a competitor of BT) with the distribution and marketing skills of Dixon (a high-street electronics
and PC retailer) and has acquired one million subscribers during its first six months of operation.
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access that they can reach for no more than the cost of a local communication.
The provider should therefore either be present locally near the customer or
offer special numbers accessible from anywhere at local rates.

- Business customers will also make a broad use of all Internet services, but
their requirements are different, in that they demand not only access to the
Internet, but also a series of services that are more or less closely related to
the Internet, such as Web site design, hosting and operation, internal
messaging, creation and operation of internal networks based on Internet
standards (so-called "intranets"), and now coordination between the Web
site, the intranet and the call centre, etc. For these customers, Internet access
could be part of a broader market for IT and communications services, so
that the ISP would face not only the competitors mentioned in the above
paragraph, but also systems integrators from the IT side (including IBM,
EDS, etc.) that can include Internet services within their offerings. On this
market, the geographic component is more sharply defined, inasmuch as the
customers would require higher quality standards between their business
locations.

2. The decision practice of the Commission

In light of the previous pages, the decision practice of the Commission is now
examined to see whether the relevant market definition follows those lines of
reasoning. For a large number of Commission decisions concerning the telecom-
munications sector (especially under the MCR), relevant market definition has
little bearing, since no anti-competitive effect arises even on the narrowest
definition, and the Commission does not take any position. These decisions are
left aside, in order to focus more specifically on the few decisions where, under
the MCR, the Commission set out general principles relating to relevant market
definition in the telecommunications sector (a.) and where, in the assessment of
alliances under Article 81 EC (ex 85) or the MCR, market definition played a
decisive role (b.).

a. Genera/prmcip/es se/ou/umferrnt-A/C7? ;

Through a series of MCR decisions, the Commission has mapped out a general
approach to relevant market definition in the telecommunications sector, as
summarized in the following excerpt from O/Jverr;7A/a/inej/nann///i/oj/raa'a:""

Relevant product market(s)
It is the Commission's established practice to consider the relevant product markets
as domestic and international voice and data telecommunications services, with a

'"* Decision of 15 January 1998, Case IV/M.1025,O/ivem/Mann«ma/M///i/0.«raao 11998] OJ C
83/4.CELEX number 398M1025 at 16-7. See also Decision of 24 April 1995, Case IV/M.57O, 7OT
Communication AB [1995] OJ C 154/4, CELEX number 395MO57O; Decision of 16 April 1997,
Case IV/M.900, B777W« Da/imar*/SBS/A«j?r<«/l/fiS [1997) OJ C 160/5, CELEX number
397M0900; Decision of 13 November 1997, Case IV/M.975. Attwcom/ff7/£N/ [1997] OJ C 369/8,
CELEX number 397MO975.
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segmentation between the voice market (in which both private households and .
business participate) and the data market (primarily used by business), and further ,4
segmentation into domestic and international markets...

Relevant geographic market(s)
The scope of the geographical market in telecommunications is determined:
(a) by the extent and coverage of the network and the customers that can economi- -

cally be reached and whose demands may be met; and
(b) the legal and regulatory system and the right to provide a service.

••!•>#-,s*4i,«

Tn addition, the Commission also retained a market for enhanced global
telecommunications services, whose geographic scope would be worldwide,"*
as well as a market for network capacity that would tend to be national."" That
approach, while it has been confirmed in a number of cases, has not yet played a
decisive role in any one of them.

The Commission still must take a position on whether there is one broad
market for "domestic and international voice and data telecommunications
services" or whether these should be seen as two or even four separate markets,
ie "domestic voice", "international voice", "domestic data" and "international
data" services. In any event, the approach outlined above clearly recognizes the
geographical dimension of the product market, which is a positive development.
The distinction between domestic and international communications would
seem to make sense in the current context, where tariffs increase markedly as
soon as a border is crossed, but it may lose significance as competition flattens
the tariff structure.'"*

On the assumption that the above excerpt described more than one product
market, it could be noted that the Commission tends to focus on technical
distinctions between voice and data, or network and services, instead of concen-
trating on customer segments. On the basis of the above excerpt, a customer-
oriented market definition would result in a relevant market for services to
business customers, comprising voice and data services, as well as a market for
services to private households (individuals), in which voice would play a
predominant role. At least as regards the market for enhanced global telecom-
munications services to the largest corporate customers, where voice, data and
network capacity are all fused into one, the Commission seems to have adopted
a customer-oriented approach. v,-n>'. r-.;*T? jg-r̂ y-:? Am.*-'!,!?<."• >;;; ? ; ;>'--. ümir

"* Sec rar Communication Aß, ibid., B777W« na/imari/S££/Mi£nM/l/BS, ibid.,
/«fejcom/Br/£N/. ibid., as well as Decision of 13 September 1993, Case IV/MJ53, B77MC/ 0
[19931 OJ C 253, CELEX number 393M0353 (discussed in greater detail in/ra, II.C2.ba); Decision
of 22 December 1994. Case IV/M.532, CaW* <t WirW«.s/ScMumperger [1995] OJ C 34/2, CELEX
number 394M0532; Decision of 20 December 1996. Case IV/M.855, B77/VS/7W/brt [1997] OJ C
103/10. CELEX number 396M0855; Decision of 20 August 1997, Case 1V/M.927,
CT"£T/G£T/t/niön frnosa [1997] OJ C 288/8. CELEX number 397M0927 and Decision of 5
December 1997, Case IV/M.1046. Am*n>ch/7>k OOJMMU* [1998] OJ C 25/18. CELEX number
397M1046.

"" See Atfwom/Br/E/V/, ibid.
"* The first pan-European, distance- and border-independent tariffs are starting to be offered to

business customers: see "Pan-European 'death of distance' tariffs arrive' (15 March 1999) 221 CW1 1.
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With respect to the relevant geographic market, the Commission retains two
guiding criteria, namely network reach (under (a) in the above excerpt) and
regulatory conditions (under (b)). As discussed above, network reach must be
taken into account when identifying the competitors of the undertaking under
review, but it does not affect the relevant market definition as such; it is rather a
property of network industries that is reflected in the competitive assessment.
Regulatory conditions are the only element of the classical relevant geographic
market analysis that remains relevant for telecommunications and other network
industries.

The decision practice of the Commission offers a few interesting applications
of these two criteria:

- In certain decisions, the relevant geographic market was equated with the
network reach of the undertaking under review. In /ntermifiona/ Private
Saf<?//ite Parf/urs f/P5P), a decision under Article 81 EC (ex 85), it was
concluded that the relevant geographic market was the network reach of
IPSP, a company offering enhanced global telecommunications services for
corporations as well as satellite transmission capacity."** Similarly, in
Ä77V/a£, the relevant geographic market was held to be determined by the
primary area of activity of Viag InterKom, namely Germany."" Finally, in
GTS-Wermes /nc/tf/r /?ai/ ßV, the geographic market was found to be EEA-
wide, on the basis here as well of the network reach of Hermes Europe
Railtel.'" Even if those conclusions may not be accurate in theory, they did
not affect the outcome of the case, since in all cases the transaction brought
about the creation of a new competitor.

- In two more recent decisions, the Commission seemed to make its relevant
market determination in accordance with the approach outlined above, by
ignoring the network reach of the parties, thus leaving regulatory constraints
as the sole element in the classical geographic market definition. In CaWe <4
Wirefew Comwiumcafiows, the Commission reviewed a transaction whereby a
series of local cable TV networks in the UK would be merged with Mercury,
the second telecommunications operator, in order to form Cable & Wireless
Communications."* The aim of the operation was to strengthen the position
of Mercury, whose network was limited to long-distance (trunk network), by
joining it with local cable TV networks (suitable for telecommunications
services as well), so as to be fully independent of access to BT's networks for
the provision of services. At issue was how to define the geographic scope of
the markets for cable TV networks as well as telecommunications networks

>°» Decision 94/895 of 15 December 1994, //>SP [1994] OJ L 354/75 at 79, Rec. 34.
" " Decision of 22 December 1995, Case IV/M.595, flr/Via^ [1996] OJ C 15/4, CELEX number

395M0595 at Rec. 12.
" ' Decision of 5 March 1996, Case IV/M.683, G7S - «<rrm« /«-///if to« BV [1996] OJ C

157/13, CELEX number 396M0683 at Rec. 20.
"^ Decision of 11 December 1996, Cases IV/M.853 and IV/M.865, BW/ CoWeMeaWCoWe <£

W>We5j/Wd«wroii and CoA/e <* Wirefeu/JVynoc/fie// Canada [1997] OJ C 24/22, CELEX number
396M0853 and 396M0865.
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and services."-' For cable TV networks, it was argued that the relevant
j market would be local, since the regulatory framework provides for the

allocation of local franchises. For telecommunications networks, however, the
market was defined as UK-wide (which is accurate given regulatory

,, constraints), and the parties to the transaction were found not to be actual
competitors, since their respective network footprints were different.""* For
voice telephony, however, the parties could all offer a complete service,

, based on interconnection if needed (beyond the local network for the cable
TV operators, for origination and termination for Mercury), even if their
networks did not coincide. They were accordingly competitors. The analysis

,., conducted in Ca/?/e <& W/refew Com/nunz'cafionj thus appears broadly consis-
tent with the approach outlined above. Furthermore, in A/efro/ZoWings
L/m/fet/, a case dealt with under Article 81(3) EC (ex 85(3)), the parties (DT,
FT and Energis pic, a UK telecommunications service provider) joined forces
to build local metropolitan (ie city-wide) networks in major UK cities."'

.- Here as well, despite the fact that the network reach of MetroHoldings would
' be limited to these cities, the Commission found that the relevant market
• would be UK-wide (here as well accurate in view of regulatory constraints).

- The /mpacf of interconnection and otfier O'Pro of cooperation arrangements
between service providers on market definition was touched upon in a number

.' of cases dealing with digital mobile telephony (ie according to the GSM
standard). In the GSM specifications, room was made for "roaming" agree-
ments to be concluded between the various operators."* A roaming agree-
ment between mobile telephony providers A and B enables a subscriber of A
to use the network of B (and vice-versa), both to make and receive calls;
charges are then billed by B to A to be included on the subscriber's bi l l ." '
Such an agreement thus almost amounts to a mutual extension of each

" ' The Commission chose to follow the parties in separating between networks and services, and
in considering fixed voice telephony as a single market, irrespective of the various customer groups
(individuals, small, medium and large business), since it made no difference in the competitive
assessment. Whether such a market definition is appropriate has been left to other cases.

"•* They were not potential competitors either, given the high costs of entry from long-distance
into local networks or vice-versa.

' " Article 19(3) Notice of 23 January 1999, W«roffoWm«j Limi7e</[ 1999] OJC 19/18.
' " Roaming agreements were originally concluded between operators from different countries,

in order to ensure that their respective subscribers could use their mobile phones in the country
served by the network of the other party. In those cases, the two operators are not really competing
with one another head-to-head, and it makes commercial sense to conclude such an agreement.
Roaming agreements could theoretically also be concluded between competing operators, whose
networks arc in the same territory, so that subscribers of operator A would be able to use the
network of operator B in areas where the A network does not extend or when no capacity is avail-
able on the A network. Such "intra-national" roaming agreements were unheard of until recently,
when they started to be required of dominant GSM operators in order to ease the establishment of
new mobile operators (see eg the Decision 95/489 of 4 October 1995, 2"* GSM o/xrrawr in /«a/y
[1995] OJ L 280/49 at 56). by analogy with the regulatory situation in fixed telecommunications
(especially as regards interconnection). See further in/ra. Chapter IV, II.C.I.

' " Technically speaking, a temporary account with B is set up for the subscriber of A as soon as
it is in contact with the network of B. That account is then forwarded to A. The applicable charges
are agreed between A and B.
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operator's network reach."* In Omnj/r/, the Commission had to consider
*? whether some of the parents of Omnitel, the second Italian GSM operator,

remained on the same market as Omnitel due to their GSM operations in
other Member States."' It found that, because of roaming, it was possible to
use GSM mobile phones throughout the EU, and that a subscription to a
service provider from another country (ie whose network did not reach the
usual location of the subscriber) could be an alternative under certain circum-
stances.'*' It concluded that the market for digital mobile communications

-was EU-wide; a more accurate statement would have been that, when
assessing which service providers are present on the relevant market, one
should count not only the operators whose network also covers the same area
as that of the undertaking under review, but also other operators with appro-
priate roaming agreements. The market for mobile communications, at least
for individual customers that do not require more than a basic level of service,
is thus a prime example of a market where the geographic element of the
product market (in this case from the location of the subscriber to anywhere)
can be fulfilled not only through a network presence, but also through cooper-
ative arrangements with other service providers. The reasoning of Omnfte*/
was confirmed in t/m'soMrceVTWe/tfmca'*' and left untouched in
Cegete//Voda/one - SF/?.'" More recently, however, the Commission
appeared to change its mind in VWq/bne/A/r7bMc/i.'" «•WwV'-.''- Wi*,

All in all, it can be seen from the examples discussed above that the
Commission, in its decision practice, is not unaware of the peculiarities of
market definition in the telecommunications sector, as they have been outlined
in the previous section, especially of the impact of the network-based nature of
telecommunications on the geographical aspects of market definition. In none of

. . ; • - . * . • : • : • « • : • } • s • . - • • . • • . • : , ; • " • ' ; • • ; . ; ; ! . , > ' , ? " . . - - •• • : ' • - , • • - - . . - •

' " There remain some significant differences between roaming and using the network to which
one subscribes. Firstly and most importantly, appreciable supplementary charges are associated with
roaming. Secondly, for technical reasons, the roaming subscriber is still deemed to be within his or
her "country of origin", so that calls to or from someone in the "country of roaming" will in fact be
routed — and charged — as international calls.

"» Decision of 27 March 1995, Case IV/M.538, Omniie/ [1995] OJ C 96/3, CELEX number
395M0538. The Commission had to conduct that assessment in order to determine whether Omnitel
led to a coordination of competitive behaviour, in which case it was a cooperative joint venture to
which the MCR did not apply; since the amendments to the MCR made by Regulation 1310/97 of
30 June 1997 [1997] OJ L 180/1, such an assessment is no longer necessary in order to find that the
MCR is applicable. See also m/ra, note 132 and acompanying text.

' » Ibid, at Rec. 19-23.
'*' Decision of 6 November 1995, Case IV/MJ44, {/nwource/TWe/ifafca [1995] OJ C 13/3,

CELEX number 395M0544.
' " Decision of 19 December 1997, Case IV/M.1055, Ces«W/Voda/<?ne - S/W [1998] OJ C

16/13,CELEX number 397M1055.
' " Decision of 21 May 1999, Case IV/M.1430, V<x&i/0fie//tJr7bi«:A [1995] OJ C 295/2, CELEX

number 399M143O. In an Article 81 decision of the day before, however, the Commission had
requested parties to modify their agreements on account of the substitutability created by roaming in
the mobile communications market: Decision 1999/573 of 20 May 1999, Clg/fe/ + 4 [1999] OJ L
218/14.
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the cases mentioned above did that make any difference for the substantive
outcome of the case, however. Furthermore, as for the need for a customer-
instead of product-oriented definition, the Commission did not seem inclined to
conduct more in-depth analysis when no competitive concerns arise on the basis
of a narrow product-oriented definition.

b. A/arto de/imfz'on 1/1 f/ie a//;ance coy«

Accordingly, it is interesting to study more closely the market definition in the
cases involving alliances between incumbent operations, since only in these
cases did the Commission carry out a thorough market definition, given that
serious competitive concerns arose. These cases are as follows:

- for the now defunct BT/MCI alliance: in its first phase, the decision whereby
the creation of Concert was found to be a cooperative joint venture (flr/A/C/
0 ) , ' " the exemption under Article 81(3) EC (ex 85(3)) for the creation of
Concert (/J77A/C7 / ) , ' " as well as, in its second phase, the merger between
BT and MCI, which was never completed (Ä7/A/C/ //). '*" That latter decision
will be discussed at the end. ^? > ^ ' a ^ s Ä t e ^ J

- for the alliance between DT, FT and Sprint: the exemptions under Article
81(3) EC (ex 85(3)) for Atlas, the joint venture between DT and FT (Ar/as)'"
and for GlobalOne, the joint venture between DT/FT/Atlas and Sprint

for the now defunct Unisource alliance that at its peak involved KPN,
Swisscom, Telia and Telefonica (in association with AT&T): the decision
whereby the addition of Telefonica to Unisource was found to be a coopera-
tive operation ((/m'.source/7We/rfm'ca)'" as well as the exemptions granted
under Article 81(3) EC (ex 85(3)) to Unisource ({/n«oKrce)'*> and to the
AT&T/Unisource alliance (t/mwor/d).'" .

i. Concerf(ß77MC/, ./i
In B77A/C7 0, the Commission had to decide upon a notification made by BT
and MCI under the MCR, bearing on the creation of their Concert joint venture,
accompanied by the acquisition by BT of a 20% shareholding in MCI. That
latter aspect is of no concern here. In its decision, the Commission found that
Concert was not a concentrative joint venture, and hence that it was improperly
notified under the MCR; the notification was thus converted into a notification
pursuant to Regulation 17/62 and the case was remitted to another directorate
within DG IV.

The conclusion was based on an examination of the two criteria for concen-

' " Supra, note 106.
' » Decision 94/579 of 27 July 1994, STOWC// [ 1994] OJ L 223/36. . -
"* Decision 97/815 of 14May 1997.Case IV/M.856.Ä77A/C//711997] OJ L 336/1. • .
' " Supra, note 58. "• Supra, note 58. '** Supra, note 121. i .. *•*,•*•
'*> Decision97/780of29Octoberl997,t/nuour«[1997]OJL318/l. .- .<:•?.-•
'*' Decision 97/781 of 29 October 1997, fninwrW [1997] OJ L 318/24.
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trative joint ventures as they were at the time, namely that the joint venture will
operate as a full-function entity and that its creation will not lead to a coordina-
tion of competitive behaviour between its parents. Concert did not meet either
criteria. Even after the modification made to the MCR in 1997, whereby the
second criterion was removed as a conditition for the applicability of the
MCR, '" the notification would thus still have been found to fall outside of the
scope of the MCR.

BT/MCY 0 is of interest mostly as regards the analysis made under thut second
criterion, since in order to determine whether the Concert would leud to a coordi-
nation of competitive behaviour between BT and MCI, it was necessary to see
whether Concert and its parents were on the same relevant market. Hie reasoning
of the Commission in ÄT/A/C7 0 remains one of its most insightful forays into
market definition in the telecommunications sector. Firstly, it identified the
relevant market where Concert would be active as the "market for the provision
of global advanced telecom services to [multinational corporations!".'-" Such a
definition fits within the approach outlined above, in that it is customer-oriented
and comprises a geographical element within the product definition. As far as the
classical relevant geographic market is concerned, the Commission did not see
any limits, which may be overly optimistic considering that some regulatory
constraints may still apply in certain countries.'** Consequently, the distribution
agreement between BT and MCI for Concert services, whereby each received an
exclusive territory (the Americas for MCI, the rest of the world for BT), consti-
tuted a coordination of competitive behaviour (market-partitioning) induced by
the creation of Concert. Secondly, the Concert services and the services of BT
and MCI were found to be on the same market or at least on neighbouring
markets, so that the competitive behaviour of Concert could be coordinated with
that of its parents.'-" Indeed, for the Commission, the Concert voice services
(essentially VPNs) are substitutable with international public voice telephony
(IDDD) or self-provision using international leased lines (half-circuits).'-"' The
Conceit data services also stand in contest with self-provision using international

' " See the new Art. 3(2) MCR, as amended by Regulation 1310/97, ^u/jra, note 119. Now, all
joint ventures meeting the first criterion (full-function JVs) automatically fall under the MCR. The
second criterion, which always caused practical difficulties, has unfortunately not been removed
from the assessment altogether; whereas it will not be used anymore in determining whether the
procedural framework of the MCR or Regulation 17/62 applies, it lives on as a criterion to decide
which substantive test (Art. 81(3) EC or Art. 2 MCR) will be used under the MCR: see MCR, Art.
2(4) and GA. Zonnekeyn, "The treatment of Joint Ventures under the Amended EC Merger
Regulation" [1998] ECLR 414.

' " S77MC/0,fupra,note 106atRec.8. - " ^ ' , '* "
' * Ibid.
"* It should be noted that, at the time of the decision, the Commission considered that coordina-

tion of competitive behaviour between either the parents or the parents and their joint venture
sufficed to make a joint venture cooperative: Notice of 14 August 1990 [ 1990] OJ C 203/10.
Subsequently, the Commission modified its position and concentrated its examination on the risk of
coordination of competitive behaviour between the parents alone: Notice of 31 December 1994
[1994] OJC 385/1.

0,.iiipra,note 106atRec. 11. * v,8 ,äf. ;e « i w t . o ^ ' • • • • >'><""'! "'
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leased lines (half-circuits).'" The advantages of Concert services are not such as
to put them on a completely separate market. In the same vein, the services of
Concert and of its parents BT and MCI also constitute alternatives from a
geographical point of view, depending on the balance of national and interna-
tional needs of a given customer.'**

In Ä77A/C7 /, the Commission in fact presents two relevant market definitions.
The first one, found at the beginning of the decision, breaks away from Br/AfC/
0 (the "principal definition"):'*>

The market [Concert] will address is the emerging market for value-added and
enhanced services to large multinational corporations, extended enterprises, major
national and other intensive users of telecommunications services provided over
international intelligent networks. This market will cover a wide range of existing
global trans-border services, including virtual network services, high-speed data
services and outsourced global telecommunications solutions specially designed for
individual customer requirements. Initially, however [Concert] will focus its devel-
opment efforts on the biggest [500'^'] multinationals.

In the eyes of the Commission, this market comprises services whose character-
istics set them apart from the services which have traditionally been offered by

TOs:

- they are available in every location, for communications to any other location,
whether it is in the local vicinity or across borders or continents;

- they offer consistent service levels, delivery schedules and availability;
- they are impervious to time zones, languages and currencies;
- they overcome the inadequacies of local infrastructures; and
- they have the same customer feel, irrespective of where they are provided.

In contrast, the offerings of TOs are generally limited to their national territory,
so that while a company such as BT, FT or DT can offer certain guarantees
relating to its services within the UK, France or Germany respectively, they
cannot offer any such guarantees regarding international services over which
they have no control. Even then, the list of characteristics made by the
Commission is as much if not more programmatic than descriptive, since today,
some six years after the concept of global alliances in telecommunications has
been developed, none of the major alliances currently in existence actually
meets those standards.

Yet the Commission later proposes another vision of Concert's operations,
this time based not on customer demand, but on regulation (the "secondary
definition"):'"*'

' " Ibid.
' » Ibid, Rec. 12.
"» »77MC7 /, supra, note 125 at 37. Rec. 5.
'*> That figure was omitted in the Decision, but according to the Article 19(3) Notice of 3 March

1994 [ 1994] OJ C 93/3. it should have been 500.
'«' Ä7/MC/ /.iupra, note 125 at 38.Rec. 9-10.
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In addition, as regulation eases and technology advances, the border between
services still under monopoly and liberalized services fades away. This fact adds
further uncertainty to the market.

In this context, what BT and MCI intend to offer through |Concert| is what the
existing technology allows them to offer within the current regulatory limits. New
products within existing categories and new categories of products could he offered
by (Concert] in the years to come, that could include public basic telecommunica-
tions services.

In the secondary definition, the borderline between the services provided by
Concert in the market for global trans-border services, on the one hand, and
traditional telecommunications services, on the other hand, is far less clear than
it was made out to be in the principal definition. It would depend more on the
possibilities offered by regulation than anything else.

The secondary definition tends to echo the findings made in /?7"/AfC7 0, where
it was emphasized that the Concert offerings were to a detinitc extent substi-
tutable with those of the parents. By the same token, it contradicts the principal
definition quoted above, which draws a clear line between the services of the
parents (and of TOs in general) and those of Concert.

In any event, it would appear that both the principal and the secondary
definitions put forward by the Commission in ß77AfC7 / are too centred on the
offerings of Concert and do not attempt to outline the boundaries of the
product market beyond that. In all fairness, it must be acknowledged that since
Concert was the first venture to attempt to address customer demand for
global telecommunications services, there was little material on which to base
the relevant product market definition other than what was available from the
notifying parties. In addition, as the Commission points out,'** the market is
evolving very quickly and it is difficult to picture accurately at any given
point. Nonetheless, in contrast to Ä7/A/C/ 0, the Commission in Ä77A/C/ / did
not really inquire into the relationship between the services to be offered by
Concert and those supplied by TOs. The principal definition, which underpins
most of the subsequent reasoning of the Commission, took the business aims
of Concert for granted, even if the kind of services described by the
Commission barely exist even today. It would have been more accurate to
define the relevant market by reference to the large corporate customer
segment, as the Commission did, but without building customer requirements
into the relevant market definition. If the relevant product market would have
been defined more generally as "telecommunications services for corporate
customers", it would have reflected more accurately what is happening in
reality, where the offerings of Concert (and its subsequent competitors) are
pitted against traditional TO offerings and self-provision by the customer. The
specific product characteristics which the Commission lists are no more than
competitive advantages for Concert offerings — to the extent they actually

'" Airf.at38.Rec. 12. ,i.,M
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bear those characteristics — as recognized by the Commission in Ä7VA/C7 0. It
will take some time still before they become defining features for a separate
relevant market.

A positive aspect of the market definition in B77A/C7 / is the inclusion of a
geographical element to the product market, namely the global nature of the
offerings.''" Nonetheless, as the Commission points out, competitors whose
offerings are not global may still be active in the relevant market, since they
can satisfy customer needs in combination with offerings from other
providers (with a lesser level of quality perhaps).''** In fl77A/C/ 0, the
Commission had already indicated that some customers may prefer to source
their telecommunications needs from TOs which have very developed
national offerings, with a very dense coverage, even if it means that they
would rely on correspondent services internationally, rather than going to
Concert, whose reach within individual countries cannot equal that of local
TOs.

As far as the "classical" relevant geographical market is concerned, the
Commission also refers more or less to the expectations of the parties:'*'

The geographic market... is global. Such conclusion is based on the two following
arguments.

Although national borders are still in place as regards the provisions of most
telecommunications services, strategic alliances like the present one are being
created now in anticipation of a market situation where national boundaries will
have substantially disappeared.

In addition, both the services that [Concert] is going to offer, as indicated in defini-
tion of the business scope of [Concert], and the customers it intends to serve are by
nature international; consequently [Concert] will not be involved in the provision of
services within one country only.

As mentioned above, regulatory barriers remain the only relevant element of the
"classical" geographic market analysis.''** On that account, the Commission
took, for its first argument, a very long-term view of the market, which is not
necessarily consistent with its usual practice. Indeed, regulatory barriers to the
provision of global services still existed at the time of the Decision. While the

'** The word "global" is often used to characterize the services that the alliances intended to
offer. In that context, "global" was meant to be distinguished from "international": in the traditional
model, while international telecommunications services are offered between countries, they are
technologically and commercially different from long-distance or local services offered within a
given country. Global services combine the national and international services in one single service,
so that the same provider, the same technology and the same commercial approach would be used
for instance for communications between Amsterdam and Rotterdam and between Amsterdam and
New York.

'*• Ä77MC7 /. .vuprü, note 125 at 39-40, Rec. 17. See supra, IT.B.l. on the interaction between
quality, network coverage, interconnection and other cooperative arrangements and the geographic
dimension of the market.

' « Ibid, at 39. para. 15.
'«• 5Kpra.l1.Cl.
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Commission could perhaps take an optimistic stance and assume that barriers
would fall within the EC in the foreseeable future,''*' there was no indication
that a similar development would take place on the international stage.'"•* As for
its second argument, it seems irrelevant: the customers of Concert are indeed
global (and not international, as the Commission notes), but the fact that
Concert will only offer international services has no bearing with geographical
market definition. As discussed above, network reach should not be relevant in
market definition.'*'

In sum, the relevant product and geographic market definition made in
Ä77A/C7 / put Concert in a relevant market which was sharply distinguished
from that of its parents and other TOs, both product-wise and geographically.

In /W/ar and subsequent cases, the Commission would reline its analysis, but by
the same token, it became more complex.

In /tr/os, the Commission found that two product markets were relevant,
namely those for customized packages of corporate services and packet-
switched data services. Furthermore, for each of these two product markets, the
Commission identified two relevant geographic market levels, namely Europe-
wide and national. Since the Commission found that the presence of the parties
in the national markets outside of France and Germany was not such as would
lead to competitive concerns, it did not look into these markets further, and it
ultimately kept six relevant markets for its analysis. (Table 3.3)

As regards the relevant product market, the Commission went beyond the
offerings of the parties and centred its market definition on the target customers,
as proposed in the approach outlined above. Indeed, the product markets were
defined by reference to the customer group addressed, namely corporate
customers."" Among telecommunications services destined to corporate
customers, the Commission distinguished two product markets, namely
customized packages and packet-switched data services.

The first product market was defined relatively vaguely, as comprising'"

combinations of a range of existing telecommunications services, mainly liberalized
voice services including voice communication between members of a closed group

'*' Even that much was not certain at the time of the Notice, since then the Council had just
agreed in principle with the liberalization of voice telephony for 1 January 1998 (Council Resolution
of 22 July 1993 on the review of the situation in the telecommunications sector and the need for
further development in that market [1993] OJ C 213/1) and no agreement had yet been reached on
the liberalization of infrastructure. Obviously, none of the actual legislative instruments (Directive
96/19, new ONP Directives) was even on the table.

'•** Only with the conclusion of the Fourth Protocol to the GATS, which was secured in February
1997, in the last days of an extended deadline, did it become certain that the telecommunications
sector would be liberalized on a significant scale internationally: see M.CEJ. Bronckers and P.
Larouche, 'Telecommunications Services and the World Trade Organization" (1997) 31:3 JWT 5.

'*> Artai. ™pra, note 58 at 24, Rec. 4.
' " Ibid, at Rec. 5.
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Table 3 J Relevant markets as set in the /trtas decision ''
M
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European
cross-border

National

PRODUCT MARKET

European cross-border market for
customized packages of corporate
services

French market for customized
packages of corporate services

German market for customized
packages of corporate services

European cross-border market for
packet-switched data services

French market for packet-switched
data services

German market for packet-switched
d a t a s e r v i c e s ' " " * . ' ^

-••• of users (virtual private network (VPN) services), high-speed data services and
outsourced telecommunications solutions specially designed for individual
customer requirements... Customers demand such packages of sophisticated
telecommunications and information services offered by one single provider. That
provider is expected to take full responsibility for all services contained in the
package from 'end to end'.

The key defining features of the telecommunications services on this market are
thus their advanced nature (which is not further explained) as well as their being
offered on a "one-stop" basis, with the provider assuming end-to-end responsi-
bility. This market roughly corresponds to the "market for value-added and
enhanced services to large multinational corporations, extended enterprises,
major national and other intensive users of telecommunications services"
defined in Ä77JV/C/ /. Yet, as compared with Ä77MC/ /, the market definition in
/W/a.? is better articulated. It does not hinge on the distinction between liberal-
ized and reserved services, since the Commission explicitly mentions that the
services included in the customized packages may or may not be liberalized. It
does not either rely on the offerings portfolio of Atlas, since it is acknowledged
that some of the services on this market will further be provided by FT and DT
and will not be transferred to Atlas. '"

Even if data communications services, especially packet-switched ones,
figure among the services to be included in the customized packages of corpo-
rate services,'''-' the Commission nonetheless added that packet-switched data
services form a distinct product market. The Commission relied for this on the
1991 Guidelines, where it was said that data communications services could be
a distinct product market,"'' and even went further by isolating "packet-
switched data services" as a separate market. The outlines of this market are not
very clearly drawn, however. The Commission introduced the various packet-
switching protocols currently or soon to be in use, namely X.25, Frame Relay
(FR), Internet Protocol (IP) and Asynchronous Transfer Mode (ATM), and

'«Ibid. "»Ibid. '*« 1991 Guidelines at 7, para. 27. a* « t^ '
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isolates X.25 as being slower than the others, but did not indicate whether it
considers that the market for packet-switched data services is limited to X.25 or
includes all protocols despite their technical differences.'"

Moreover, the Commission also saw two distinct customer segments within
that market:"* V&•.?*«•

1. On the one hand, some customers generate mostly erratic and geographically
$ widespread demand for low-speed, low-volume applications. These features are
j- due either to the specific type of use (such as banks operating cash machines

nationwide, networks of points-of-sale in shops) or to the s i « of such customers,
as with small and medium-sized enterprises (SMEs)... All incumbent Member
State TOs including DT and FT operate dense public networks with nationwide
coverage providing X.25 data services to this customer segment (the 'public
packet-switched data networks'). There is only one public packet-switched

* network in each Member State, built by the incumbent TO under a public service
obligation before market liberalization. * '*' "''' "-" •'""''**'"

^ 2. On the other hand, larger corporate customers and other extended users generate
more substantial and regular traffic. Often the requirements of these users make
it worthwhile for either third-party service providers or the potcntiul customer

* itself to assume the high cost of creating customized leased lines circuits (for
•' example, to set up VPNs) to meet individual service demand. This demand is

therefore increasingly met either by packet-switched services using protocols
*> other than X.25, notably Frame Relay and ATM (for VPN applications) and IP
i (for both public and VPN applications) or by switched services (PSTN or ISDN
v services). Packet-switched data communications services to such users are billed
.| according to negotiated rates that take account of the individual demand features

of a particular customer.

At first sight, it is difficult to see why the demands of the second category of
customers would not lead them to acquire the type of customized packages of
corporate services which form the first relevant market. The Commission
acknowledged this fact, but seems to consider that, since most customers of
packet-switched data communications services belong to the first category, it is
reasonable to consider that packet-switched data communications services as a
whole form a separate market.'" On this point, the Commission failed to carry
its observations to their logical end and abandoned the customer perspective to
go back to a product-based market definition, contrary to the approach
suggested above."* Accordingly, on the basis of the findings of the
Commission, the second market identified in /Mas should have been defined
essentially as the market for packet-switched data services of the type offered on
public X.25 networks. As will be seen below, however, this would have affected
the competitive assessment of the Commission.'"

It will be noted that, contrary to fiT/A/C/ /, the Commission in /War did not

" ' Al/at,jupra,note58atRec.8. '** Ibid, at Rec. 9. ' " Ibid.at Rec. 11.
' » Supra, II.C.l. "« /n/hi IV.2. ;* *,
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venture into the geographical dimension of the product market. Yet what the
Commission terms "relevant geographic market definition" is to a large extent
based on considerations pertaining to the relevant product market. As regards
the market for customized packages of corporate services, the Commission
distinguished between national and Europe-wide markets, based on price differ-
entials according to distance as well as the fact that certain services to be offered
by Atlas on a European basis remain with FT and DT at the national level in
France and Germany respectively."* Similarly, for packet-switched data
services, price differentials as well as demand patterns were found to support a
distinction between cross-border and national markets.'*'

In both cases, the analysis of the Commission tends to collapse the geograph-
ical part of the relevant product market together with the "classical" geographic
market analysis. With respect to the market for customized packages of corpo-
rate services, the distinction between national and cross-border dimensions
might not have been warranted:

- the Commission concluded in Ä77MC7 / and restated in Af/as that corporate
customers have global needs, meaning that they require services which offer
both broad geographicaJ coverage and high Jocai density and appear seamless
to the customer, i.e. where national or geographical borders become trans-
parent. In the brief but well thought-out fi77AfC/ 0 decision, the substi-
tutability of national and cross-border services for corporate customers was
well described: customers whose needs are on balance more intra-border
could opt for lower prices on intra-border services from TOs in return for less
functionality at the global level, while customers with larger international
needs may prefer paying more for truly global services (intergrating intra- and
cross-border services) which come closer to the ideal of seamless and one-
stop provision;

- of the two indicia put forward to show that a distinction must be made between
intra- and cross-border services, one is not entirely relevant, namely the fact
that the notifying parties have chosen not to transfer to Atlas certain national
services within France and Germany which come within the scope of Atlas at
the cross-border level. The other one is price differentials: as the Commission
notes, price increases with distance, and more precisely once communications
cross a border. Still it was not shown that a class of corporate customers would
require strictly intra- or cross-border services. As mentioned above, these
customers have global needs: all of them require a mix of intra- and cross-
border services, and they all must cope with those price differentials.'"

"*> Af/os. supra, note 58 at 26, Rec. 12-3. The Commission considered that Atlas was not in a
position to offer true global services without the addition of a US partner, as took place with the
creation of GlobalOne. Accordingly, the "global" geographical market was left to the G/ofai/On*
decision, discussed further below.

'• ' Ibid, at 26, para. 14-5.
'** That does not mean that those price differences are justified; they were not at issue in

however.
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As noted above, of the factors used in the classical geographic market
analysis, only the regulatory framework is relevant in the context of a
network-based industry such as telecommunications. On the market for
customized packages of g/o/>a/ communications services to corporate
customers, it would have been open to the Commission to find that the market
was somewhere between national and Europe-wide, since those services were
subject to a increasingly harmonized legal framework in Europe (as most
components of the customized packages are liberalized services subject to few
regulatory requirements).

As regards the market for packet-switched data services, as mentioned above,
the Commission arguably failed to draw the proper conclusions from its findings.
The "large customer" segment really belongs to the market for customized
packages of corporate services analyzed above. As for the "small/widespread"
customer segment, the Commission noted in its relevant geographic market
analysis that the demand from those customers is mostly for intra-border
services. In fact, that finding pertains to the geographical component of the
product market. Accordingly, the relevant product market should have been
defined as the market for mrra-Zwrder packet-switched data communications
services. As for the relevant geographic market, it would then in all likelihood
also be national moving to Europe-wide, probably even to a greater extent than
for the other relevant market, since packet-switched services were already largely
liberalized and harmonized within the EU.

In summary, it might have been more accurate to retain the following market
definition, which also has the practical advantage of resulting in fewer relevant
markets:

Table 34 Suggested relevant market definition in /Was

PRODUCT MARKET GEOGRAPHIC MARKET

Service componen/ Geograp/iic

Customized package of Global France turning
corporate services EC-wide

Germany turning

Packet-switched data Intra-border France turning

services for small/widespread EC-wide
corporate customers Germany turning

The decision in G/o/>a/One was released on the same day as /WÖS. The
GlobalOne joint venture builds upon Atlas by adding a US partner, Sprint, and
by broadening the field of activity to include two new offering portfolios
catering to the needs of travellers and carriers. Accordingly, the Commission
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found that, in addition to the markets defined in Af/as and discussed above, '"
GlobalOne also affected the markets for traveller services and for carrier
services. Since few competitive concerns arose in relation to the latter two
markets, they were not defined as carefully as the markets in Ar/os.

The market for traveller services was found to comprise "offerings that meet
the demand of individuals who are away from their normal location, either at
home or at work."'*'* In accordance with the approach outlined above, this
market was defined by reference to a customer group, and accordingly included
a variety of services that might appear distinct from a technical point of view
but are substitutable for the customer: pre-paid calling cards with and without a
code, post-paid calling cards, affinity cards, etc. The Commission also indicated
that mobile communications would be included in that market.'" Under the
heading "geographic market", in fact, the geographic component of the product
market was outlined: customers demand services "from everywhere to every-
where", which current products can offer to some extent but not yet fully. The
Commission accordingly considered that the market is "increasingly global",
while not making a determination on that count, since it was not needed.
Finally, to the extent regulatory constraints do not play a large role in this
market, the cfassica/ geographic market analysis was not very important.'"

The market for carrier services was held to comprise "the lease of transmis-
sion capacity and the provision of related services to third-party telecommunica-
tions traffic carriers and service providers."'^ Here as well, the definition is
based on a customer group, namely other carriers; their requirements were very
well outlined by the Commission,'^ and a number of services were found to fall
within the relevant market, including switched transit (carriage of international
traffic from the originating to the terminating country over a transit network, on
a per-minute basis), dedicated transit (carriage between originating and termi-
nating country using dedicated facilities) and hubbing (carriage and termination
of international traffic from a national service provider). As regards the

'*' For some reason, the Commission regrouped the markets for "customized packages of corpo-
rate telecommunications services" and "packet-switched data communications services", as it had
defined them in /Was. under the heading "non-reserved corporate telecommunications services",
while keeping them distinct for the purposes of analysis. The reference to "non-reserved services"
would contradict the reasoning in /Was, where the Commission — correctly, according to the
approach suggested above — did not pay attention to whether the services to be included in the
relevant market were liberalized or not. The Commission used the same terminology in l/niiource
and l/m'HwJtf. Since this heading did not change the substance of the definition, however, it is
inconsequential.

"* G/o/w/On*. supra, note 58 at 58, Rec. 8.
'*> Ibid, at 60. Rec. 15.
"* Calling card services are generally liberalized; in the EU, they are not equated with public

voice telephony (see supra. Chapter One, H.2.C.). As for mobile communications, while the estab-
lishment of networks is usually subject to licenses, the possibility of roaming can overcome regula-
tory barriers by fictionally extending network reach beyond the license area (as long as the required
services are not so sophisticated that they cannot be provided adequately on the basis of roaming
arrangements): see supra, H.C.2.a.

'•' G/oki/Ofl*. «ipra, note 58 at 58-9, Rec. 10.
"* Ibid, at 59, Rec. 11.
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geographic component of the product market, the Commission duly noted that
customer demands are by nature international, although it did not explore
whether specific routes or destinations should be put on separate markets; that
would depend on whether, on average, customer demands tend to be more
route-focused (ie transit from customer country to country A) or network-
focused (ie transit from customer country to any terminating country).'**
Classical geographic market analysis has little role to play here, since by and
large no regulatory constraints apply to this market.

In sum, to the extent that any conclusion was reached in relation to the
traveller and carrier markets in G/o/xi/O/ir, market definition was by and large
in line with the approach outlined above. It could be summarized as follows:

Table 35 The traveller and carrier markets in G/ofca/On*

PRODUCT MARKET OBOORAPMC MARKET

Service component GcogrqpMco/ compcif M

Traveller lervtces Global (no firm conclusion)

Carrier services International (no firm conclusion,
no examination of whether specific
routes form distinct markets)

iii. 1/m.yoKrce/t/m'HwM
For the third alliance, Unisource/Uniworld, the Commission broadly relied on
the determinations made in relation to Concert, Atlas and GlobalOne.

In C/m.sowrce/7We/tfmca, the same issue was at stake as in Ä77MC/ 0, namely
whether Unisource was a concentrative joint venture falling under the MCR or a
cooperative joint venture to be notified under Regulation 17/62 and assessed
pursuant to Article 81(3) EC (ex 85(3)). Here as well, it is interesting to study
the reasoning of the Commission on the second criterion for a concentrative
joint venture, ie the absence of coordination of competitive behaviour between
the parents,"" even if that criterion is not relevant anymore following changes
to the MCR."' The Commission went through the main offerings of Unisource.
As regards mobile telephony (which Unisource was meant to provide outside of
the countries of its parents), the Commission confirmed its position in 0mm7e/,
discussed above, to the effect that roaming enables service providers to extend
their reach and thus compete with other providers whose networks are not in the
same area;'^ accordingly, since the parents of Unisource kept their respective

'•» Ibid, at 60, Rec. 16.
" ° fm'.sonrce/7We/<5mca was decided after the Commission changed its approach to that crite-

rion with its Notice of 31 December 1994, supra, note 135. Accordingly, the risk of coordination of
competitive behaviour between the JV and one or more of its parents was not relevant anymore, and
the assessment focused on the risk of coordination between the parents of the J V.

" ' See jupra, note 132.
"* a, note 119.
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GSM operations, they would remain competitors and thus Unisource would
create a risk of coordination in that area. '" As regards card services, the
Commission followed the same line of reasoning as for mobile telephony,
finding that the parents, by entrusting Unisource with the provision of card
services outside of their countries while retaining their respective card services,
created a risk of coordination of competitive behaviour.'™ This analysis is also
consistent with the market definition subsequently made in G/ofci/One, although
in l/m.vourtr/7We/<5/Hai the Commission, while seeing the parallels between
mobile and card services, did not draw the conclusion that, seen from the
perspective of the customer, they could be on the same market (traveller
services). Finally, as regards voice services, essentially the provision of Virtual
Private Networks (VPNs), a subset of the market for global customized
packages of corporate services, the Commission found as it had in Ö77MC7 0
that the offerings of Unisource may compete with the traditional offerings of its
parents, depending on the specific needs of a given customer.'" Only as regards
satellite services was there no risk of coordination of competitive behaviour, so
that on balance Unisource was a cooperative joint venture, which fell to be
assessed pursuant to Article 81(3) EC (ex 85(3)) and Regulation 17/62.'™

fn 6ViKo«rc^ and l/nnvorA/, the market definitions of /4/Aw and 6y<7*£7<Wr<r
were used murarij mutond«. The Unisource joint venture between Telia, KPN
and Swisscom addressed the same two markets as Ar/<u, as well as the traveller
and carrier markets defined in G/o/*j/One\ In l/mjource\ the Commission did
not add anything substantial to its relevant market reasoning in /Was and
G/o/w/One, so that it remains subject to the remarks that were made above in
relation to these two cases. '" The Uniworld joint venture involved Unisource
and AT&T, and limited its activities to the market for corporate services. Hence
the Commission found in l/niwor/d that the relevant markets were the same as
in i4//as.'™ The same remarks as were made above in relation to /4r/os would
apply here as well.

iv.
While the Concert, Atlas/GlobalOne and Unisource/Uniworld alliances were
relatively limited in scope and similar to one another, the Commission was
faced with a much broader transaction in Ä77MC7 //, where BT was proposing
to acquire MCI.'™ The transaction fell under the MCR,'*° and the decision

' " UM5owre/7>/</i*nic<i,Jiipra,note 121 alRec. 18-21.
"« Ibid, at Roc. 22-3.
"> Ibid, at Rcc. 24-6.
"» Ibid, at Rec. 27-30.
'" See t/n«o«rr*,jupfa,note 130«6-7,Rec. 24-32.
"» See (/niuwM. supra note 131 at 30-1. Rec. 33-9.
'™ The transaction did not go through since, after it appeared that MCI was incurring substantial

losses in its attempts to penetrate local telecommunications in the US (with its subsidiary MCI
Metro), BT revised its take-over offer downwards, making room for other bidders to take their
chance. Worldcom and GTE came into the foray, and Worldcom ultimately won the bidding war.

"" MCR, Art. 3( 1) (acquisitions).
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therefore was subject to a different procedural framework and another substan-
tive standard.'"

The Commission took a different angle to market definition: instead of
attempting to describe all the markets that were relevant to the assessment of the
transaction, it chose to focus, after a brief survey, on those areas where it
thought that the activities of the parties overlapped, so that the transaction would
lead to a change in the market structure. While this two-step process may appear
to cut down on the time and effort required to complete the assessment of the
transaction,'** it does not obviate the need for solid analysis: if the cursory
market survey is not well-done, the thorough market definition in the areas
chosen for in-depth inquiry might be flawed.

It was already noted above that, in MCR cases dealing with telecommunica-
tions, the Commission has shown a tendency to define the market in product-
instead of customer-oriented terms."*' In contrast, in the alliance cases decided
under Article 81(3) EC that were examined above, the market definition was by
and large customer-oriented, as it should be according to established practice
reflected in the RMN. Under the MCR, the Commission viewed the market from
the customer perspective only in the cases where it had to study the risk of
coordination of competitive behaviour in order to see if a joint venture was
concentrative.'^ ßT/A/CV // is no exception; the quick survey made at the outset
was strictly based on technological differences between the various products,
without regard to customers:'"

The parties are both carriers in their respective domestic markets. This includes the
following areas: domestic public switched voice services, enhanced value added
services, private leased lines, and international telecommunications.

Within these general areas several markets were identified by the Commission as
being relevant for the assessment of the proposed merger, including international
voice telephony services, value added and enhanced services, telex, audio and
videoconferencing and calling cards.

The Commission concluded that competitive concerns relating to the market for
"value added and enhanced services" were dealt with in B77A/C7 /,'** and that

'•' Pursuant to the MCR, Art. 2(2) and 2(3), the assessment bears on whether the notified transac-
tion would likely create or strengthen a dominant position in the EC.

'** An important factor in MCR cases, given the tight deadlines imposed by the MCR, Art. 10:
one month for the first phase, and if needed four months for the second phase of inquiry.

"* Supra, II.C.2.8.
'•* See the decisions in fl77MC7 0, .supra, note 106, 0mni/W, supra, note 119 and

{/msource/TWefrfmca, supra, note 121.
"" BF/AfC/ //, supra, note 126 at 2, Rec. 11-2.
' " £77AfC/ / actually dealt with "value-added and enhanced services to large multinational

corporations, extended enterprises and other intensive users of telecommunications services":
B77MC7 /, supra, note 125 at 37, Rec. 5. The market definition was in any event refined and more
solidly attached to the customer group in /Was and subsequent cases, where it became "customized
packages of corporate telecommunications services": see supra, II.C.2.b.ii.
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the only remaining markets where some overlap between the parties arose were
those for "international voice telephony services" and "audioconferencing",
whose respective geographical scope is defined as "UK on the UK-US route"
and "national".""

In its product analysis, the Commission distinguishes between international
voice telephony services provided over the PSTN (the international direct dial or
IDD service) and voice telephony over international leased lines (or interna-
tional private leased circuits (IPLCs)). In fact, the substitutability pattern is more
complex, depending on the customer group. For individual customers, the
choice is between the various international telephony services on offer, ie the
standard service provided over the PSTN as well as competing services
provided over the PSTN (by resellers) or IPLCs (by competing providers or
resellers).""' For business customers, in addition thereto, it is possible to lease
IPLCs and self-provide voice telephony (over one's own overlay network), so
that infrastructure providers also offer suitable alternatives to voice telephony
providers."" Telecommunications service providers, if they are not themselves
cable owners, have the choice between leasing their own international facilities
from the parties to a transatlantic cable (they then purchase so-called
Indefeasible Rights of L'se or /RL's) or entrusting their telecommunications to
one of their competitors on a permanent (dedicated transit) or minute-per-
minute (switched transit or even hubbing) basis. At the very least, therefore,
"international voice telephony" as described in BT/MCY // covers three customer
groups with fairly different substitutability patterns, so that it is difficult to
consider it as a single relevant market.

The geographic market analysis is also open to question. The Commission
first states that "[flrom the consumers' point of view, the relevant geographic
market for international voice telephony services has to be defined with refer-
ence to call traffic routes between any country pair, since different international
routes cannot be considered as viable demand substitutes."'*' This remark
pertains to the geographic dimension of the product market. Yet it can be
doubted whether international voice telephony is fragmented on a route basis:
unless they have very significant UK-US traffic volumes in comparison to the
rest of their communications, most customers would not go through the trouble
of selecting a provider specifically for UK-US calls; they would rather choose a

"" B77MC7//, .supra, note 126 at 3-4, para. 12-22.
'** For these customers, the fact that BT may have a dominant position in IPLCs is not very

relevant, since they do business with voice telephony and not infrastructure providers. In their eyes,
providers of voice telephony over IPLCs (ie resellers) are competitors of BT, even if the IPLCs are
leased from BT.

'** In addition, for corporate customers with large traffic volumes, it is not accurate to state that
BT's control of the majority of UK local loops underpins BT's position in international voice
telephony (as is done in B77MC7 //, supra, note 126 at 4-5. para. 25-6). Indeed, given these large
volumes, these customers are generally the prime targets of alternative local loop providers.
Furthermore, even though they represent a small fraction of local loops, corporate customers
generate a much larger proportion of long-distance and international traffic.

'*' Ibid, at 4, Rec. 19.
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provider according to its overall international tariff. The route is most relevant,
however, on the market for transmission capacity (ie leased lines, etc.): there
demand is rather route- than network-oriented, as pointed out earlier."'

As far as the "classical" geographic market analysis is concerned, the
presence of regulatory constraints on the provision of infrastructure (licensing
requirement) would mean that the market was correctly found to he restricted to
the UK.

With respect to the second relevant market, audioconferencing in the UK, it
might be thought that audioconferencing could form a separate market, since it
is not uncommon for users to make a choice of providers for audioconfereing
alone. Furthermore, as it currently operates, audioconferencing is not truly a
network-based service, since the essence of the service lies in switching (putting
all the calls together in one conference) and service (hosting, searching and
contracting participants, etc.). Accordingly, the geographic market analysis
made by the Commission along classical lines would be appropriate.

c.

In light of the above, it would appear that the Commission, in its decision
practice, is moving towards the approach suggested at the outset. In the few
cases where product definition truly mattered (ie the alliances), the Commission
took a customer-oriented view, as opposed to a product-oriented view, with the
exception of Af/as and Ä77A/C/ //. The Commission has generally been aware of
the geographic dimension of the product market in its reasoning, although it has
not clearly acknowledged that this feature of telecommunications, as a network-
based industry, is different from and cannot be equated with the classical
relevant geographic market analysis. In fact, the Commission has not distin-
guished the geographic scope of the product market from the classical
geographic market analysis, and as a result it reached questionable conclusions
in /Was. Furthermore, in statements made in MCR cases, the Commission
included network reach as one of the factors to be taken into account, whereas it
should not play a role in the determination of the relevant market; the practical
results in cases dealing with local networks or mobile telephony based on GSM
reflect the suggested approach, however.

While the outcomes of market definition in Commission decisions, with the
notable exception of .Ar/as and B77A/C/ //, tended to be consistent with the
approach suggested above and reflected the underlying rationale, the
Commission has not so far expressly acknowledged the specificities of market
definition in the telecommunications sector. In practice, the suggested approach,
if expressly adopted, could lead to certain difficulties:

- Given that technological developments will result in increasing market
segmentation, with smaller customers sets each having different substi-
tutability patterns and geographic requirements, a certain amount of
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averaging will be needed to keep the number of relevant markets within
reasonable limits (there should not be more than 4 or 5 relevant markets based
on customer groups if a case is to remain manageable). While averaging is
taking place in every market definition exercise, it would reach new dimen-
sions in telecommunications: the market for customized packages of global
telecommunications services to corporate customers, for instance, covers a
wide range of customer needs, from the manufacturing to the banking
industry.

- The most acute problem is probably the lack of adequate factual data. The
market data gathered by TOs (and the compilations made on that basis by
various specialist firms) have traditionally been based on distinctions between
various services, such as voice, data, telex, fax, etc. without regard to the
customer group. Furthermore, a strong distinction is still made between
national and international services. As a result, the global "league tables" of
telecommunications service providers, for instance, are usually incomplete,
and may not adequately reflect the market."* As long as the market data will
not reflect the approach suggested above, it will be difficult to escape the
straightjacket of product-based market definitions; the marketing departments
of telecommunications service providers face similar problems. For the
purposes of competition law, the lack of adequate data may be somewhat
compensated if, as the RMN heralded, market definition moves away from
detailed market delineation towards an assessment centred on market
power.""

If, contrary to that approach, relevant market definition under EC competition
law would fall back on "easier" characteristics such as product technology and
network reach, it might come closer to the perspective of sector-specific regula-
tion, where firms are often dealt with on the basis of the technological character-
istics of their offerings (fixed voice telephony, mobile voice communications,
data, etc.) and of the geographical area in which they operate. In all likelihood,
relevant markets would be smaller, which creates a risk that competition law
concerns would be voiced whereas on a proper view of the relevant market they
would not arise.

'"" See for instance the annual table of the world's top 100 operators in CWT (latest one: G.
Finnie, "Upwardly mobile" 234 CWI 25 (15 November 1999)). That table used to be based on
turnover for international services, so that before its merger with MCI (for which international
telephony is a significant part of turnover), Worldcom was ranked relatively low on that table,
whereas it was building a strong position on the Internet market and for services to large corporate
clients. The 1999 table is based on capital valuation, which means that State-owned operators are
absent for lack of comparable data. Another table, by V. Shetty, ""Going for gold" (1999) 26:10 CI
11. only ranks operators that derive revenues from subscriber lines, so that the likes of AT&T and
Worldcom/MCI are not ranked.

"•* See B. Bishop, supra, note 73.
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III. SUBSTANTIVE PRINCIPLES

This section surveys the main substantive principles used in the course of
applying competition law to undertakings in the telecommunications sector, in
order to see whether they might have been given a new or different meaning and
how that may fit within the general framework of competition law.

At the outset, two related issues, refusal to deal and the "essential facilities"
doctrine, are examined in great detail, because they are especially representative
of how competition law, in particular as it is applied in the telecommunications
sector, is evolving away from its traditional framework (A). Afterwards, issues
such as discrimination (B), pricing, cross-subsidization and accounting (C.) u
well as unbundling (D.) are surveyed.

A. REFUSAL TO DEAL AND THE "ESSENTIAL FACILITIES" DOCTRINE

One of most noteworthy developments in EC competition law in the 1990s has
been the rise to prominence of a substantive principle called the "essential facili-
ties doctrine" (EFD).""

The EFD is intended to play a major role in telecommunications and in other
network-based industries."' In telecommunications, in addition to some cases
that will be discussed below, the Commission relied explicitly on the EFD as a
general basis for the application of EC competition law in the 1998 Access
Notice. The EFD figures in the part where the Commission details the instances
where a refusal to grant access to telecommunications facilities might trigger the
application of Article 82 EC (ex 86)."* The Commission sees three relevant
scenarios:'^

(a) a refusal to grant access for the purposes of a service where another operator
has been given access by the access provider to operate on that services market;

(b) a refusal to grant access for the purposes of a service where no other operator
has been given access by the access provider to operate on that services market;

(c) a withdrawal of access from an existing customer.

"* The term "bottleneck" is often used in the literature alongside or in the place of "essential
facilities"; for the purposes of this work, only the latter term will be used in a legal sense. Bottleneck
is used further below to designate one end of the continuum of fact-patterns that might come under
the EFD.

' " See H. Ungerer, "Ensuring Efficient Access to Bottleneck Network Facilities. The Case of
Telecommunications in the European Union" (13 November 1998), available at
<http://europa.eu.int/comm/dg04/index_en.htm> [hereinafter Ungerer, Efficient Access] at 1.
Moreover, the new § 19(4)4. GWB, which introduces the EFD into German competition law,
expressly singles out networks as a case of "infrastructure facilities" to which access must be
granted: see M. Dreher, "Die Verweigerung des Zugangs zu einer wesentlichen Einrichtung als
Mißbrauch der Marktbeherrschung" [1999] DB 833 at 834.

'*> 1998 Access Notice at 14-7, para. 81-100.
'» ' Ibid. at 14, para. 84.
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The first and last scenarios are called "discrimination" and "withdrawal of
supply" by the Commission. In the following pages, it will become apparent that
these make up the traditional refusal to deal scenarios under EC competition
law. The EFD comes into play for (b), ie where no third-party access has been
granted at all."* It is formulated by the Commission as follows:'"

In order to determine whether access should be ordered under the competition rules,
account will be taken of a breach by the dominant company of its duty not to
discriminate (see below) or of the following elements, taken cumulatively:

(a) access to the facility in question is generally essential in order for companies
to compete on that related market [footnote omitted].

The key issue here is therefore what is essential. It will not be sufficient that
the position of the company requesting access would be more advantageous if
access were granted — but refusal of access must lead to the proposed activi-
ties being made either impossible or seriously and unavoidably uneconomic...

(b) there is sufficient capacity available to provide access;

(c) the facility owner fails to satisfy demand on an existing service or product
market, blocks the emergence of a potential new service or product, or
impedes competition on an existing or potential service or product market;

(d) the company seeking access is prepared to pay the reasonable and non-
discriminatory price and will otherwise in all respects accept non-discrimi-
natory access terms and conditions;

(e) there is no objective justification for refusing to provide access.

The key element here is (a). Elements (b), (d) and (e) represent no more than
limitations or justifications that may apply in some cases, and element (c) is
likely to be satisfied every time the other elements are present.

The core of the EFD, as set out in the 1998 Access Notice, is thus that,
whenever an operator controls an "essential facility" within the meaning of
element (a) above, Article 82 EC imposes that this facility be opened to third
parties, even if the facility in question was not offered to any third party before-
hand. In the telecommunications sector, the EFD could potentially apply to a
large number of facilities held by the incumbent operators, such as the local
loop (the last length of wiring between the local switch and the subscriber
location), billing and support systems, etc.** With the convergence of the
telecommunications and media sectors, the number becomes larger, with set-top
boxes, conditional access systems, navigator software, electronic programming

'*• See D.E. Boselie, "Verplichte levering aan (potentiele) concurrenten ex artikel 86 EG-
verdrag" [1998] SEW 442 at 445-6.

"» 1998 Access Notice at 15-6. para. 91.
"™ See the list made by Ungerer, Efficient Access, iupra note 195 at 21-3. C. Engel and G.

Knieps, Z)i> Vorscnri/ten d « 7>/ftommuniita/iorug»elz« WOT den Zugang zu wejen//irnen
/.m/uni;?n (Baden-Baden: Nomos, 1998) at 24-5. think that local telecommunications networks will
remain an essential facility for some time still.
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guides (EPG), application programming interfaces (API) and content rights
being added as candidates.*" As the 1998 Access Notice announces, the
Commission is thus likely to attempt to apply the EFD frequently in the
telecommunications sector.

Accordingly, the EFD is studied in greater detail below, in conjunction with
refusal to deal under Article 82 EC. ECJ case-law on the latter is first reviewed
(1.), followed by US law, which is often seen as the source of the EFD (2.).
Afterwards, the Commission decisions which are said to form the foundation of
the EFD are surveyed (3.), followed by recent ECJ case-law dealing with the
EFD (4.). An economic framework for the analysis of refusal to deal and essen-
tial facilities cases is then presented (5.), followed by a critical assessment of the
law (6.). In light of that examination, it is then concluded that the EFD remains
foreign to the established analytical framework of Article 82 EC, and that it may
be advisable to acknowledge that, in its generality, the EFD is liable to be
applied in situations that exceed the limits of competition law (7.).

1. ECJ case-law on refusal to deal

Pursuant to Article 82(b) EC, an abuse of dominant position may lie in "limiting
production, markets or technical development to the prejudice of consumers".
That provision has generally been held to cover refusals by a dominant under-
taking to supply a consumer or competitor.*"*

The doctrine of essential facilities is usually traced back to a series of
decisions of the ECJ that were originally associated with refusal to deal with or
supply a competitor. In these cases, the dominant undertaking is typically
present on two markets and dominant at least in the upstream market; it then
tries to exploit that dominance on the upstream market in order to strengthen its
position on the downstream market by refusing to supply its competitors with
the products of the upstream market. The refusal to deal can be outright or can
take an indirect form, through pricing or other conditions that aim to deter the
competitors on the downstream market.*"-'

The first major case concerning refusal to supply was Commerc/a/ So/ventt,
decided by the ECJ in 1974.** In that case. Commercial Solvents held a
dominant position on the market for aminobutanol, a raw product used in the
manufacture of ethambutol, an anti-tuberculosis drug. Following a change in
company policy, a subsidiary of Commercial Solvents began to manufacture
ethambutol, and supplies to an independent manufacturer of ethambutol were

*>' See lingerer. Efficient Access, jupra, note 195 at 21.
** See van Gerven et al. at 506 ff., para. 406 ff., Bellamy and Child at 628 ff., para. 9-059 ff., R.

Whish, Compef/fion iatv, 3"" ed. (London: Butterworths, 1993) at 614-9. In the context of the
present discussion, refusals to deal with a customer are of less interest, since the doctrine of essential
facilities typically applies to provide competitors with access to a dominant undertaking's facilities.
The discussion accordingly focuses on refusal to deal with competitors.

*" In those cases, the practice can also come under Article 82(a) (unfair prices or other trading
conditions) or (c) (discrimination) EC Treaty.

** ECJ, Judgment of 6 March 1974, Cases 6 and 7/73, /rtifuto Oiemio/erqpfa) /wWano S ^ J 4 . v.
CommiMJon [1974] ECR 223.



cut. Upholding the Commission decision, the Court found that this constituted
an abuse of dominant position:*'*

However, an undertaking being in a dominant position as regards the production of
raw material and therefore able to control the supply to manufacturers of deriva-
tives, cannot, just because it decides to start manufacturing these derivatives (in
competition with its former customers) act in such a way as to eliminate their "
competition which in the case in question, would amount to eliminating one of the
principal manufacturers of ethambutol in the common market. Since such conduct
is contrary to the objectives expressed in Article 3 (0 [now 3(g)] of the Treaty and
set out in greater detail in Articles 85 and 86 [now 81 and 82], it follows that an
undertaking which has a dominant position in the market in raw materials and
which, with the object of reserving such raw material for manufacturing its own
derivatives, refuses to supply a customer, which is itself a manufacturer of these
derivatives, and therefore risks eliminating all competition on the part of this
customer, is abusing its dominant position within the meaning of Article 86 [now
82].

It must be noted that Com/nerria/ 5o/ve/if5 was not a case of essential facilities.
It was alleged before the ECJ that it would have been possible for the indepen-
dent manufacturer of ethambutol either to source its aminobutanol from another
manufacturer or to change its production methods so as to obtain ethambutol
from other raw materials, but the ECJ dismissed these arguments as irrelevant to
the discussion.*** '>-'•••-••> i<> ^ n ; r >

The other major case from the 1970s is £/nir«/ Ära/ufo, which concerned a
refusal to supply a customer.*" In its decision, among other instances of abuse
held against United Brands, which was found to be in a dominant position on
the market for bananas with its "Chiquita" brand, the Commission imposed a
fine for a refusal to supply Olesen, a Danish ripener and distributor, because it
had promoted the sale of competing products ("Dole" bananas). The ECJ agreed
with the Commission that this constituted an abuse of dominant position:***

In view of these conflicting arguments it is advisable to assert positively from the
outset that an undertaking in a dominant position for the purpose of marketing a
product... cannot stop supplying a long standing customer who abides by regular
commercial practice, if the orders placed by that customer are in no way out of the
ordinary.

Here as well, there was no discussion as to whether banana supplies from

United Brands were essential for Olesen, since other sources of supply were

available. ;; -^ ^ * U o ^ » " ^ K •• > ,;- /-^v.r,-*v--»':;••„.

" ' Ibid.atRec. 25.
* * Ibid.atRec. 15. In its judgment of 26 November 1998, Case C-7/97, Oscar BrowierGmAtf«*

Co ATC v. Mftftdprm/ TWmntfj- und ZmsrVi/fcnwr/ag GmAH <t Co ATG, not yet reported, at Rec.
38, the ECJ recast Conmrmii f SoJventt in a different light by emphasizing that aminobutanol
supplies were "indispensable" to the business of the independent manufacturer see in/ra, III A . 4 .

*" Supru. note 64. . , „ . - „ . , . - „ , » . . . . „ - , . . . , . . . . - . -
* * Ibid.atRec. 182. ':: v- , : ...-,..<.-,•••»>-*-....
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Subsequent cases are thought to have brought the principles developed in
Com/wrcia/ 5o/v*n« and l/niw</ Äramiy closer to the doctrine of essential facil-
ities, even though that doctrine is not referred to in the judgments.

In 7WfmarA;?ring, the EG) had to rule on whether Article 82 EC (ex 86) was
infringed when the RTL television station refused to broadcast telemarketing
advertisements*" unless the telephone number referred to therein was that of its
telemarketing subsidiary.*'" At that time, RTL had a dominant position on the
market for advertisements directed at the French-speaking community in
Belgium. The complainant, CBEM, was thus deprived of the possibility of
conducting telemarketing operations using advertisements on RTL as a support.
After recalling its holding in Cownerc/a/ So/trnfs, the Court found that the
conduct of RTL constituted an abuse of dominant position:*"

[Comnurrcia/ &>/vwitt] also applies to the case of an undertaking holding a
dominant position on the market in a service which is indispensable for the activi-
ties of another undertaking on another market. If... telemarketing activities consti-
tute a separate market from that of the chosen advertising medium, although closely
associated with it,... to subject the sale of broadcasting time to the condition that (he
telephone lines of an advertising agent belonging to the same group as the televi-
sion station should be used amounts in practice to a refusal to supply the services of
that station to any other telemarketing undertaking. If, further, that refusal is not
justified by technical or commercial requirements relating to the nature of the
television, but is intended to reserve to the agent any telemarketing operation broad-
cast by the said station, with the possibility of eliminating all competition from
another undertaking, such conduct amounts to an abuse prohibited by Article 86
[now 82] , provided that the other conditions of that article are satisfied.

It must therefore be held in answer to the second question that an abuse within the
meaning of Article 86 [now 82] is committed where, without any objective neces-
sity, an undertaking holding a dominant position on a particular market reserves to
itself or to an undertaking belonging to the same group an ancillary activity which
might be carried out by another undertaking as part of its activities on a neigh-
bouring but separate market, with the possibility of eliminating all competition
from such undertaking.

Even if the ECJ invokes Cowwnercw/ So/venrs in support of its decision,
7Wemtfr/fcermg goes somewhat further. First of all, the case concerns access (to
the advertising broadcasts of RTL) and not supply (of a good), and hence the
notion of "indispensability" surfaces in the reasoning of the ECJ, whereas it was
absent in Com/nerda/ So/ven/s and t/n;fe</ Äram/j. Secondly, RTL did not as
such refuse to give CBEM access to its advertisement broadcasts, but rather it

* " Such advertisements will typically present a product and then give a telephone number where
the prospective customer can obtain further information on the product or order it.

*'° ECJ, Judgment of 3 October 1985, Case 311/84, Cen/re fcW*e </Vn«iM <fc marcW -
r^martefmj? (CflEAf) v. 5/t Compagme /luremiourffeoije de »<?/<«ijffa.tion (CX77 [1985] ECR
3261.

2" Ibid, at Rec. 26-7.
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decided to reserve telemarketing for its subsidiary. While the ECJ may be
correct in equating such a decision with a refusal to deal (especially in the
circumstances of the case, where CBEM previously was allowed to offer
telemarketing services in combination with advertisements broadcast on RTL),
it nevertheless remains, as appears from the second paragraph quoted above,
that the application of Article 82 EC (ex 86) may thus be triggered even in the
absence of any previous dealings or request to deal. The decisive factor becomes
more structural and less behavioural. Thirdly, whereas Comsmrci'a/ 5o/ventt and
t/n/ted" ßrand.y involved purely private parties, 7Wemar£eft>>g also involved
exclusive rights over TV broadcasting granted to RTL, so that RTL was
invested with some public authority, be it only a scintilla, and therefore could be
thought to be under a strict duty to behave fairly and without discrimination
towards third parties in relation with those exclusive rights.

The holding in 7Wimanteft>i£ served as the foundation for subsequent
decisions. In /?7Tv. GÄ- /nno-BAf, the ECJ found, on the basis of 7WemarJtef/>ig,
that it would be an abuse of dominant position for the monopoly telecommunica-
tions network operator to reserve for itself the market for the provision of
telecommunications terminal equipment.*'* When ruling on the validity of
Directive 90/388, the ECJ relied on /?7T v. GÄ-//J/JO-BM (and thus on
7Wemarifcef/>j£) to hold that the extension of the telecommunications network
monopoly to telecommunications services would violate Article 82 EC (ex 86) .*'•*

Finally, in Afa#///, the ECJ ruled on an appeal from the CFI, which had
upheld a Commission decision.*'* In that case, the three main broadcasters in
Ireland, Radio Telefis Eireann (RTE), Independent Television Publications
(ITP) and the British Broadcasting Corporation (BBC), refused to release their
programme listings (schedules) to Magill TV Guide, so that it could publish a
weekly TV guide comprising all listings. Under Irish and UK law, the
programme listings were copyrighted.*" Each one of these broadcasters was
publishing its own guide with its respective listings only. The case attracted
much attention, in particular because it featured a collision between competition
law and intellectual property/*"' In that case, the ECJ recalled the principle that

*" ECJ, Judgment of 13 December 1991, Case C-18/88, Ä7T v. Gfl-/nno-BW [1991] ECR 1-5941
at Rec. 18-9. In that case, since the extension of the network monopoly to terminal equipment had
taken place pursuant to a State measure and not to the conduct of the network operator, the ECJ
ultimately found that the State had violated Article 86 in combination with 82 EC.

"* ECJ. Judgment of 17 November 1992. Case C-271/90, Spam v. Communion [1992] ECR I-
5833 at Rec. 36. Here as well, since the extension of the monopoly from networks to services
derived from a State measure, it was found that the Commission could validly act under Article 86
EC to require the — partial — removal of monopoly rights over services. See 5H/>ra. Chapter Two,
I.C.

*'* ECJ. Judgment of 6 April 1995. Cases C-241/91 P and C-242/91 P. fcufio 7>fe/u Eireon/i
(ÄT£> v. Comimwion [1995) ECR 1-743.

"* Such was not the case in the other Member States. Even through the CFI or ECJ do not
explicitly say so. a certain difficulty to acknowledge that programme listings can be copyrighted
underlies their reasoning.

' " See among others the comments by H. Calvet and T. Desurmont, "L'arret Magill: une
decision d'especc?" (19%) 67 Dir. di aut. 300; P. Crowther, "Compulsory Licensing of Intellectual



77w Atew Compfririon Law 171

the "refusal to grant a licence, even if it is the act of an undertaking holding a
dominant position, cannot in itself constitute abuse of a dominant position";*"
yet, under exceptional circumstances, the refusal of a license may be abusive.*"
The EGJ found three "exceptional circumstances" that would support a finding
that the refusal to license the information to Magill was abusive, namely (i) the
absence of a valid substitute for Magill's weekly programme, which was an
innovative product in Ireland,*" (ii) the absence of any objective justification
for the refusal**" and (iii) the fact that "the appellants, by their conduct, reserved
to themselves the secondary market of weekly television guides by excluding all
competition on that market |with reference to Co/n/ntrr/a/ So/vrnttl, since they
denied access to the basic information which is the raw material indispensable
for the compilation of such a guide."**' The last of these three exceptional
circumstances prompted many commentators to state that the ECJ in fact
endorsed the "essential facilities" doctrine, even if it did not mention it.***

As is seen further below, in more recent judgments, the CFI and ECJ both
expressed reservations towards that doctrine.

2. The essential facilities doctrine in United States law

It is generally acknowledged that the EFD was inspired from developments in
US law, so that it is worth devoting some attention to the evolution of US law
on this point.

At the outset, basic differences between US and EU competition law should
be recalled, since they have a bearing on the subsequent discussion. In partic-
ular, since the EFD under EU competition law is associated with Article 82 EC
(ex 86), it is useful to outline how that article differs from the corresponding
provision in US law, s. 2 of the Sherman Act.*" Firstly, at a more superficial

Property Rights" (1995) 20 ELR 521; H.P. Götting, Anmerkung [1996] JZ 307; P. Mennicke,
"'Magill' - Von der Unterscheidung zwischen Bestand und Ausübung von Immaterialgulcrrechten
zur 'essential facilities'-Doktrin in der Rechtsprechung des Europäischen Gerichtshofes?" (1996)
160 ZHR 626 and K.H. Pilny, "Mißbräuchliche Marktbeherrschung gemäß Art. 86 EWÜV durch
Immaterialgüterrechte" [1995] GRUR Int. 954.

*" Magi«, rapra note 214 at Rec. 49. The ECJ refers to its judgment 5 October 1988, Case
238/87, Vo/vo v. VWig [1988] ECR 6211.

^'" Ibid, at Rec. 50.
* " Ibid, at Rec. 52-4. Such weekly guides had been in existence for a long time in other Member

States, a factor which might have influenced the decisions of the various instances in that case.
" o Ibid, at Rec. 55.
" ' Ibid, at Rec. 56.
*** See among others P. Crowther, "Compulsory Licensing of Intellectual Property Rights"

(1995) 20 ELR 521; W. Deselaers, "Die 'Essential Facilities'-Doktrin im Lichte des Magill-Urteils
des EuGH" [1995] EuZW 563; R. Greaves. "Magill est arrive..." [1995] ECLR 245; P. Mennicke,
supra, note 216; F. Montag. "Gewerbliche Schutzrechte, wesentliche Einrichtungen und Normung
im Spannungsfeld zu Art. 86 EGV" [ 1997] EuZW 71.

**' 15 USC § 2: "Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or commerce among
the several States, or with foreign nations, shall be deemed guilty of a felony, and, on conviction
thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or, if any other person,
S350jOOO, or by imprisonment not exceeding three yean, or by both said punishments, in the discre-
tion of the court."
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level, a mere comparative reading shows that Article 82 EC is concerned with
abuses of a dominant position, while s. 2 of the Sherman Act prohibits monopo-
lization or attempted monopolization. In theory, under Article 82 EC, achieving
a dominant position would thus not create a concern as such, but once an under-
taking has achieved a dominant position, it will be subject to fairly close
scrutiny for any abuse. In practice, Article 82 EC was at some point also applied
to actions that aim at the creation of a dominant position,"* but following the
enactment of the MCR, it can be argued that Article 82 EC indeed covers abuses
of an existing dominant position."' In contrast, s. 2 of the Sherman Act seems
to concentrate more on how a dominant position is acquired (hence the prohibi-
tion of "monopolization" in s. 2), and less on what the holder of such a position
may do once it has achieved that position;"* as stated by the US Supreme Court
in t/5 v. Gri/ine// Corp, the "offense of monopoly under s. 2 of the Sherman Act
has two elements: (1) the possession of monopoly power in the relevant market
and (2) the willful acquisition or maintenance of that power as distinguished
from growth or development as a consequence of a superior product, business
acumen, or historic accident."*" Secondly, when examined from a broader
perspective, taking into account the policy underlying these two provisions, as
well as the case-law and decision practice thereunder, it becomes apparent that
Article 82 EC (ex 86) and s. 2 of the Sherman Act go in different, if not
opposite, directions. In a nutshell, to quote from a seasoned observer. Professor
Eleanor Fox:"*

Principally, US antitrust law proscribes only that which artificially lowers output
and raises price (with a few exceptions); even a dominant firm has the right to
compete hard and may do so even if it excludes competitors. EC competition law,
among other things, protects small and middle-sized business firms from unfair
exclusions and has a broader sweep against abusive practices.

Indeed, as was seen before, with respect to the basic issue of relationships
between holders of a dominant position and their competitors (and customers),

"•* See in particular Con/i'n^ma/ Can, Ju/wa, note 20 where Article 82 EC was found applicable
to a concentration.

*" Pursuant to the MCR, Art. 22. only the MCR applies to concentrations. Cf van Gerven et al. at
457, para. 353.

"* As underlined by P. Areeda. "Essential Facilities: An Epithet in Need of Limiting Principles"
(1990) 58 Antitrust U 841 at 846-7.

" ' 384 US 563 (1966) at 570-71.
"« E.M. Fox, "Toward World Antitrust and Market Access" (1997) 91 AJIL 1 at 12. Prof. Fox

refers to two articles, where the divergences between Article 82 EC (ex 86) and s. 2 of the Sherman
Act are studied at greater length: P. Jebsen and R. Stevens, "Assumptions, Goals and Dominant
Undertakings: The Regulation of Competition under Article 86 of the European Union" (1996) 64
Antitrust U 443 and E.M. Fox, "Monopolization and Dominance in the United States and the
European Community" (1986) 61 Notre Dame L Rev 981. See also J. Temple Lang. "Denning
Legitimate Competition: Companies' Duties to Supply Competitors and Access to Essential
Facilities" (1994) 18 Fordham LJ 437 at 521. For a critical view of EC law, see S. Turnbull,
"Barriers to Entry, Article 86 EC and the Abuse of a Dominant Position: An Economic Critique of
European Community Competition Law" [1996] ECLR 96.
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Article 82 EC (ex 86) has been interpreted so as to prohibit refusals to supply
under certain circumstances, defined relatively broadly.***

In contrast, under US law, undertakings in a dominant position enjoy in
principle the same freedom to deal as others: "|i|n the absence of any purpose to
create or maintain a monopoly, the [Sherman] act does not restrict the long-
recognized right of [the] trader or manufacturer engaged in an entirely private
business, freely to exercise his own independent discretion as to parties with
whom he will deal.""" Liability under s. 2 of the Sherman Act for n refusal to
deal will thus be exceptional. Commentators generally discuss five US Supreme
Court decisions where a unilateral refusal to deal was found to lead to a viola-
tion of s. 2 of the Sherman Act:"'

AfodaJt Co. v. 5ow//irr/i /Vio/o Ma/rnW.v Co.: in thai early case,
Kodak effectively terminated the distributorship of Southern Photo Materials
Co., having decided to undertake distribution itself (ie integrate vertically) in
that area. The Supreme Court found that, on these facts, Kodak had acted
with the intent to monopolize and could be found to have breached s. 2 of the
Sherman Act."*

- Loro/n ./OM/TW/ CO. V. t/5: Here Lorain Journal, the only local newspaper in
Lorain, refused to sell advertising space to customers that also advertised on
the new local radio station (its competitor for local advertising). The Court
found against the newspaper, since its conduct evidenced a desire to destroy
the radio station?-"

- Oner 7a/7 Power Co. v. l/S: Otter Tail enjoyed a regulated monopoly (from
the state) over long-distance power transmission, as well as local franchises
(from various municipalities). Upon expiration of those franchises, some
municipalities wanted to set up independent local distributors, but Otter Tail
refused to sell power at wholesale rates or to provide interconnection to other
power generators. The Court found a violation of s. 2 of the Sherman Act,
relying on the first two cases above."''

- Aspen Siknng Co. v. Aspen //»'gWantis Sfc/'/'ng Corp.: Of the four ski resorts in
and around Aspen, Aspen Skiing controlled three, the last one belonging to
Highlands. The two companies used to offer a joint 6-day ticket, whereby
skiers could use any resort on any day. After some 15 years, Aspen Skiing
decided to terminate its participation in the joint ticket offering, and took

**» See supra, III.A.1.
"" (7S v. Co/gate <t Co.. 250 US 300 (1919) at 307.
" ' See among others P. Areeda, supra, note 226; E.M. Fox, .rupra, note 228; K.h. Glazer and

A.B. Lipsky, Jr., "Unilateral Refusals to Deal Under Section 2 of the Sherman Act" (1995) 63
Antitrust LJ. 749; A. Kezsbom and A.V. Goldman, "No Shortcut to Antitrust Analysis: The Twisted
Journey of the 'Essential Facilities' Doctrine" (1996) Col Bus L Rev I; T.A. Piraino Jr., "An
Antitrust Remedy for Monopoly Leveraging by Electronic Networks" (1998) 93 Nw U L Rev 1.
There are also a few Supreme Court cases dealing with concerted refusals to deal (group boycott«),
such as (/5 v. 7>rmma/ Äai/road Aiiociofion, 224 US 383 (1912) and Awociawa' Pr«j v. US, 326
US 1 (1945). They are discussed i'n/ra.

"2 273 US 359 (1927). "3 342 US 143 (1951). **• 410 US 366(1973).
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steps to prevent Highlands from putting together such an offering on its own
(eg by giving a voucher for Aspen Skiing resorts), whereupon Highlands
rapidly lost market share. The Supreme Court, relying on the previous cases,
held that the lack of business justification supported the inference that Aspen
Skiing's conduct was designed to restrict competition?-"

- £m/mürt &M/a£ Co. v. /mage 7ec/i/»ca/ 5erv/cei, /nc.: In the latest case,
decided in 1992, Kodak sought to prevent independent after-sale service
organizations (ISOs) from having access to spare parts for its copying and
macrographic machines, in order to curtail the activites of these ISOs in
favour of its own after-sale service."* The Court found that, since Kodak
allegedly took "exclusionary action" to maintain or strengthen its dominant
position in the markets for parts and after-sale service, for which it could not
bring forward any valid business reason, it could not be excluded that it
breached s. 2 of the Sherman Act.*"

In none of these five cases did the US Supreme Court provide any clear
guidance on how s. 2 of the Sherman Act is to be applied with respect to
refusals to deal. It always tried to remain close to the facts and did not put
forward any legal standards."*

In the absence of guidance from the Supreme Court, lower courts tried to
develop the law by setting out certain general "doctrines" to describe the situa-
tions where a refusal to deal would indeed fall foul of s. 2 of the Sherman Act.
There are two main doctrines."' The first one, called the "intent" doctrine,
emphasizes that s. 2 of the Sherman Act can be breached if the refusal to deal
was done with the "intent to monopolize"."" Intent would then be used as a
criterion to distinguish benign refusals from those that fall under s. 2.; since
broadly speaking a dominant undertaking always acts "intentionally","'
however, the criterion is not very helpful as such. Lower courts have thus started

" ' 472 US 585 (1985). » • 504 US 451 (1992).
" ' The case came to the Supreme Court by way of appeal from a motion for summary judgment.

The ruling was accordingly not on the merits of the case, but rather on whether, assuming that all
allegations against Kodak were true, the case should be dismissed at the outset because it did not
stand as a matter of law.

"* See G lazer and l.ipsky, jupra note 231 at 763-4.
"* See ibid, at 753-9, as well as fiyar* v. B/u/fOry AV** Co.. 609 F 2d 843 (6"> Circ.1979) at

855-6. In some cases, the court does not think that the two theories are really distinct: ////nob v.
PanAnmJ/« Eastern Pipe Zj/ie Co., 935 F 2d 1469 (7* Circ 1991) and Viorom /nternario/ia/ /nc. v.
7im«r /nc, 785 F Supp 371 (SD NY 1992). J.S. Venit and J J. Kallaugher, "Essential Facilities: A
Comparative Law Approach" 1994 Fordham Corp L Inst 315 (B. Hawk ed. 1995) «I 316-9, would
also include "leveraging" (discussed in/ra, IV.1.) as a third exception.

-*' It must be underlined here that s. 2 of the Sherman Act contains three distinct offenses,
namely (i) monopolization, (ii) attempt to monopolize and (iti) combination or conspiracy to monop-
olize. The first one is the most important, and it alone is being discussed here. Under the second and
third ones, it is established law that "specific intent" to monopolize or restrict competition must be
shown (ie a more targeted form of intent than under the first offense), since in both cases it must not
be shown that the defendant possessed monopoly power.

-•" As U-amed Hand wrote in (/S v. AJcoa, 148 F 2d 416 (1945) at 432: "(N}o monopolist
monopolizes unconscious of what he is doing."
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to look at the competitive effect of the conduct of the dominant undertaking, in
order to see whether the impugned conduct was "exclusionary" or "anti-compet-
itive";"* when that is the case, then intent to monopolize would be made out
unless there is a valid business justification for the conduct in question."' As
the Court of Appeal for the 10* Circuit stated in tfura/ 7W«y>tow Service Co. v.

A refusal to deal may be one of the mechanisms by which a monopolist maintains
its power. In determining whether a monopolist which has refused to deal with a
competitor has acted lawfully or in violation of s. 2. we apply a two-part test. First,
we look at the effects of the monopolist's conduct. Second, we look al its motiva-
tion [reference omitted]...

When examining the effects of Rural Telephone's conduct, we must determine
whether its refusal to deal is likely to enable it to foreclose competition, to gain a
competitive advantage, or to destroy competition...

In reaching its conclusions, the district court focused considerably on Rural
Telephone's alleged anti-competitive intent. Assuming Rural Telephone's refusal to
deal was motivated by an intent to exclude Feist Publications from the yellow pages
advertising market, anti-competitive intent alone is insufficient to establish a viola-
tion of s. 2.

Even if the "intent" doctrine, when infused with objective considerations, may
seem on its face to come close to E O case-law on refusal to deal, as expounded
above, in practice it must not be forgotten that US courts will conduct a more
thorough economic analysis and will start from the principle that refusals to deal
are permissible, so that the end-results under s. 2 of the Sherman Act are quite
different than under Article 82 EC (ex 86) . " ' The "intent" doctrine is still fairly
fluid, and its application requires quite a substantial proof against the defendant.

The second doctrine, the "essential facilities" doctrine, attempts to avoid the
pitfalls of the "intent" doctrine by focusing on seemingly more objective indicia.
This doctrine is generally thought to have been derived from two older US
Supreme Court cases dealing with collective refusals to deal (or group

*" Indeed the Supreme Court in Aspen S&ing Co. v. Aspen r/ifl/i/andi 5iiinff Corp., jupra, note
235 at 602, stated that "evidence of intent is merely relevant to the question whether the challenged
conduct is fairly characterized as 'exclusionary' or 'anticompetitive'".

*" See Glazer and Lipsky, jupra, note 231 at 754-6.
*** 957 F 2d 765 (lO* Circ. 1992) at 768-9. See also, among other recent cases, fiya« v. fl/u/T

Ciry MfH-5 Co., mpra, note 239, />arcno7/ v. ftvuor dry Swr Co., 695 F 2d 322 (8* Circ. 1982),
Ocean S/a/e /»nytfcuvu //ea/fn /»/an /nc. v. fl/ue Crow and fl/ue S/t/'eW o/Anode Ariand, 883 F 2d
1101 (l"Circ, 1989),Aocor Corp. v. AM /nfernafiona//nc., 916 F 2d 924(4* Circ. 1990) and dry
o/Oianu/ev. HW/iamj Na/ura/Gai Company, 955 F2d 641 (10""Circ. 1992).

*** In fact, both Fox (1986), supra, note 228 and Jebsen and Stevens (implicitly), mpra, note 228
at 460-1, 506-12 argue that Commercia/ So/vrntt, t/n//ed Brandt, 7>/emarte/i'n« (reviewed by Fox
only) and Magi// (reviewed by Jebsen and Stevens only) would have been decided differently under
US law. The cases cited in the previous note, the majority of which resulted in findings that s. 2 had
not been infringed, evidence the more detailed inquiry conducted by US courts and their greater
willingness to accept as a matter of principle that a refusal to deal by a dominant undertaking is
permissible.
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boycotts).*** In f/5 v. 7ermifui/ /?a/7road Amic/af/on o/Sf. Lou« (1912), the
defendant company, owned by a number of railways, had managed to acquire
control over both railway bridges as well as the ferry service across the
Mississippi at St. Louis.*" As a result and given the topology, any railway
company had to use the facilities of the Association in order to cross the
Mississippi at St. Louis and it was not possible to build other facilities. The
Supreme Court found that these actions would violate s. 1 of the Sherman Act
unless contractual provisions were made for other railway companies to have
the right to join the ownership of the Terminal Association on equal terms, or at
least to be entitled to use the facilities of the Association on equal terms. In
AMoc/arcJ / V « J ; v. (7S (1945), the Court dealt with the AP system, whereby
member newspapers would exchange their respective news reports (in addition
to those provided by AP itself).*"* The AP regrouped some 1200 newspapers at
the time, and its membership was open to all, except for newspapers that
compete geographically with one of the existing members, for which more
onerous membership conditions were imposed. The Court, without setting out a
very clear rationale, held that those more onerous membership conditions
violated s. 1 of the Sherman Act and enjoined the AP to treat all new applicants
without discrimination. In none of the cases was anything such as a doctrine of
essential facilities invoked. Both these cases were s. 1 (conspiracy) cases,
involving a collective refusal to deal, yet they were invoked in support of the
EFD in the context of unilateral refusals to deal under s. 2 of the Sherman Act.

Starting from the late 1970s, the doctrine evolved from the case-law of the
lower courts, and it is generally thought that its clearest statement is found in
WC/ v. i4iT<&7\ a 1983 case involving interconnection in telecommunications,
decided before the breakup of AT&T.^' Among other claims against AT&T,
MCI alleged that AT&T had refused to grant it interconnection with its local
network (or imposed unreasonable conditions on interconnection), thereby
preventing MCI from offering any service other than long-distance leased lines.
The Court of Appeal for the 7* Circuit set out the law as follows:***

"* P. Areeda, supra, note 226 at 847 also states that the Supreme Court decisions in IAS v.
, 334 US 100 (1948), O»«r Tai/ Power Co., supra, note 234 and Mspen Sfaing Co., supra.

note 23S are often invoked in support of the EFD, although as he points out, the Supreme Court did
not mention the doctrine in any of these cases. In the final footnote to 4spe/i String Co., the Supreme
Court even expressly declined to base its judgment on that doctrine.

*" US v. 7>rm/na/ /4»ocja/ion o/5». Louis, supra, note 231. The case is analyzed from an
economic perspective, and its relevance as a precedent for the EFD questioned, in D. Reiffen and
A.N. Kleit, "Terminal Railroad Revisited: Foreclosure of an Essential Facility or Simple Horizontal
Monopoly?" (1990) 33 J L Econ 419.

**• Assooawa" Press v. t/S, supra, note 231.
" ' MC/ v. Ar<47\ 708 F 2d 1081 (7'" Circ. 1983). Given that the applicable law was thoroughly

changed with the subsequent breakup of AT&T in 1984 and once more with the enactment of the
Telecommunications Act of 1996, Pub.L. No. 104-104,110 Slat. 56, amending the Communications
Act of 1934,47 USC § 151 ff. the case is of limited relevance today as far as the legal framework of
interconnection in the USA is concerned.

*"' Ibid, at 1132-3. Among the cases relied upon by the Court for this pronouncement are 1/5 v.
TirrmiiNi/ i4s5ot'i<ifjon o/Sf. Louis, supra, note 231, £yars v. JMuJf City Atews Co., supra, note 239
and Oner 7Vu7 Potver Co., supra, note 234.
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A monopolist's refusal to deal under these circumstances is governed by
called essential facilities doctrine. Such a refusal may be unlawful bocanifc a

•y monopolist's control of an essential facility (sometimes called a "bottleneck") can
extend monopoly power from one stage of production to another, and from one
market into another. Thus, the antitrust laws have imposed on linns controlling an
essential facility the obligation to make the facility available on non-discriminatory
terms [references omitted].

The case law sets forth four elements necessary to establish liability under the

essential facilities doctrine: (I) control of the essential facility by a monopolist; (2)

a competitor's inability practically or reasonably to duplicate the essential facility;

(3) the denial of the use of the facility to a competitor; and (4) the feasibility of

providing the facility [references omitted), ^ . - ^ t t f *%»«* n*. t< m h--,:< /i -*a i ,

The doctrine has met with limited success, both before courts and in the eyes of

writers. As mentioned before, the US Supreme Court has so far carefully
avoided to deal with i t ." ' In the light of a survey of major decisions in the
1990s, it appears the doctrine was successfully invoked in very few cases.*" On
the other hand, in the overwhelming number of reported precedents, the courts
rejected arguments based on essential facilities — some of which bordered on
the vexatious —, while still paying lip-service to the doctrine."' Thul would

"' In Aspen 5*iing Corp., .supra, nole 235 the Court expressly refused to rest its ruling on the
EFD.

*" See /n/CT-srapÄ Corp. v. /nfe/ Corp., 3 F Supp 2d 1255 (ND Ala 1998), where the District
Court held that Intel processors and technical information relating thereto were an essential facility
for a manufacturer of workstations. See also Zicno/er v. C/ane/7 £>i/erpme.?, 958 F.Supp 929 (D Vt
1997), where it was found that a central reservation system in a vacation resort could constitute an
essential facility.

" ' A number of cases related to "facilities" more or less in the classical sense, eg pipelines
(///inois v. ftj/i/ia/K//« £asfern Pipe Lme Co., supra, note 239; dry o/CAanu« v. Wi7/iam.v Nafura/
Gas Co., supra, note 244; Gas IW/iVies Co. o/i4/aframa, /nc. v. Sondern Afarura/ Gas Co., 825 F
Supp 1551 (ND Ala 1992)), a power transmission network (dry o/<4na/i«m v. 5ou/Ä«rn Ca/i/oraia
£dison Co., 955 F 2d 1373 (9"- Circ 1992); dry o/Co//etf? Sra/ton v. Cfty o/Aryan, 932 F Supp 877
(SD Tex 1996)), FM broadcasting facilities (Caribbean ßroadtois/intf Sys/em £/</. v. Cab/e <1
Wire/ess p/c, 148 F 3d 1080 (DC Circ 1998)), e-mail servers (Cyber Promo/ions Mr. v. America
On/me /nc., 948 F Supp 456 (ED Penn 1996)), computer reservation system (CRS) for airlines
(A/aita Air/ines, /nc. v. (/nired Air/mes, /nc, 948 F 2d 536 (9* Circ 1991)), a database of copyright
titles (Corsearcn, //tc. v. Thomson <* 77iomson, 792 F Supp 305 (SD NY 1992)), telecommunica-
tions operator central office services (A7"<tr v. /Vorf/i American Wus/ries o//Vetv Kor*, /nc, 772 F
Supp 777 (SD NY 1991)), a white pages directory (Aura/ 7e/epnone Service Co., /nc. v. Fei.w
PuW/corions, /nc., 737 F Supp 610 (D Kan 1990)), an auction house (ATramer v. Arf/odt-lfrawr
Foundarion, 890 F Supp 250 (SD NY 1995)) or even Windows95 (David /.. /WaViV/j?e Co. v.
Wicroso/i, 995 F Supp 728 (SD Tex 1998)). A few cases dealt with access to advertising space or
opportunities: advertising in newspapers and magazines (7\vin tanoraron'es, Me. v. Wcider r/ea/r/i
<* Fi'fness, 900 F 2d 566 (2™" Circ 1990); Vaie/ Apar/men/ Services, /nc. v. A»ton/a 7ourna/ and
Consrifufion, 865 F Supp 828 (ND Ga 1994)), contact with hospital patients for advertising purposes
(Advanced HeaWi-Care Services, /nc. v. Äad/ord Community r/osp., 910 F 2d 139, (4"> Circ 1990);
Advanced //eaWi-Care Services, /nc. v. Gifes Wemoria/ //osp., 846 F Supp 488 (WD Va 1994);
ße/aware tfea/rn Care, /nc. v. AfCD //oMinje Co., 957 F Supp 535 (D Del 1997)), advertising in
relation with telecommunications services (/nfernafiona/ Audio/exf /veftvort, /m-. v. A7"<S7", 62 F 3d
69 (2™* Circ 1995)) and even advertising space on bowling balls (£urefaa (/refflane, /nc. v. />flA,
/nc., 746 F Supp 915 (ED Mo 1990))! Some cases also show how imaginative parties can be in
alleging essential facilities, such as the Coca-cola brand (Sun £>un, /nc. v. Coca-Co/a Co., 740 F
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suggest that the EFD is not well-received amongst the US judiciary. In a recent
case, the Court of Appeal for the 9* Circuit firmly rebuked a suggestion that the
EFD was the only way of establishing a claim under s. 2 of the Sherman Act for
refusal to deal, and sought to minimize the significance of the doctrine.*''*
Similarly, while some have greeted the doctrine with a measure of enthu-
siasm"' or have accepted it,"* writers have generally been skeptical towards
i t . " '

The EFD cannot therefore be considered as an established feature of US
antitrust law. Moreover, it must be underlined that, within the framework of s. 2
of the Sherman Act, that doctrine in fact aims to extend the range of cases for
which liability could attach to a refusal to deal. Under US law, in principle, a
refusal to deal by a dominant undertaking will not breach s. 2 of the Sherman
Act, unless it can be brought within the two main "doctrines" that have evolved
to explain the line of cases where the Supreme Court applied s. 2 to refusals to
deal, namely the "intent" doctrine and the more recent "essential facilities"
doctrine. This marks a major difference with EC competition law, where, as
seen in the previous heading, the ECJ has interpreted Article 82 EC (ex 86) so
as to be broadly applicable to refusals to deal with competitors or customers."*
Accordingly, one should pnma/acic be careful when introducing the EFD in
EC competition law."*

Supp 381 (D Md 1990)). a cable TV programme (7V Com/wurtfco/fcms Afeftvor*, fric. v. ES/W, 767 F
Supp 1062 (D Colo 1991)). a hospital clinic (fl/ue Cross 4 fl/ue SA/eW {/ni«d o/ Wisconsin v.
AfarstyiWd C/mic, 65 F 3d 1406 (7* Circ 1995)) or the right to practice medicine in a specific
hospital (TaraWs/ii v. McA/es/er fle^iona/ //osp., 951 F 2d 1558 (10* Circ 1991); fob/« v.
Wumana Wosp. Carnrnvi'//«, 785 F Supp 989 (ND Ga 1992); Wi//ma/i v. Wearr/amf tfosp. £art, 34 F
3d 605 (8"" Circ 1994)).

"•* See /mage 7'ecn/iica/ Services /nc. v. £asfma/i Koaa* Co., 125 F 3d 1195 (9* Circ 1997) at
1210-1. That case was the follow-up to the decision of the Supreme Court of 1992, supra, note 236,
which remitted the case to the lower courts for a ruling on the merits.

" ' J.T. Soma, D.A. Forkner and B.P. Jumps, "The Essential Facilities Doctrine in the
Deregulated Telecommunications Industry" (1998) 13 Berkeley Tech LJ 565, would use the
doctrine to replace the complex machinery of § 251 of the Telecommunications Act 1996 for the
regulation of interconnection. T.A. Piraino Jr. supra, note 231 would use it as a basis to decide the
antitrust case currently pending against Microsoft Corporation.

" * See ML. Azcuenaga, "Essential Facilities and Regulation: Court or Agency Jurisdiction?"
(1990) 58 Antitrust U 879. W. Blumenthal. "Three Vexing Issues under the Essential Facilities
Doctrine: ATM Networks as an Illustration" (1990) 58 Antitrust LJ 855, S.M. Gorinson, "Overview:
Essential Facilities and Regulation" (1990) 58 Antitrust LJ 871 and Jebsen and Stevens, supra, note
228.

»7 see p Areeda, supra, note 226. DJ . Gerber, "Rethinking the Monopolist's Duty to Deal: A
Legal and Economic Critique of the Doctrine of 'Essential Facilities'" (1988) 74 Va L Rev 1069,
Glazer and l.ipsky, supra, note 231, Keszbom and Goldman, supra, note 231. B.M. Owen,
"Determining Optimal Access tu Essential Facilities" (1990) 58 Antitrust LJ 887, Reiffen and Kleit,
supra, note 247 and G. Werden, "The Law and Economics of the Essential Facility Doctrine" (1987)
32 St Louis ULJ 433.

" " See M. Müller, "Die 'Essential Facilities'-Doktrin im Europaischen Kartellrecht" [1998]
EuZW 232 at 233.

**• See M. Furse. "The 'Essential Facilities' Doctrine in Community Law" [1995] ECLR 469 at
473.
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3. The introduction of the essential facilities doctrine in EC competition
law by the Commission

In his major article on the doctrine of essential facilities in EC competition law,
J. Temple Lang identifies a number of Commission decisions which he associ-
ates with the doctrine, even though it was not expressly invoked in the reasoning
of the Commission.** The thrust of Temple Lang's article is that**'

(while] there is a broad general principle that companies in dominant positions must
not refuse to supply their goods or services if refusal to supply would huvc a signifi-
cant effect on competition... [which] initially made it unnecessary to develop a
special category for essential facilities cases... [i]n situations in which access to a
facility is essential, the Commission has now recognized that a strict rule is neces-
sary, requiring supply on nondiscriminatory terms to competitors.

In order to come to that conclusion. Temple Lang made quite a broad sweep
through ECJ case-law and Commission decision practice, whereby he included,
among cases that evidence the presence of an EFD under EC competition law,
(i) a series of decisions taken under Article 81 EC (ex 85) and the MCR in situa-
tions where firms sought (or might have sought) to prevent competitors from
accessing retail shelf or freezer space,*" using an underground pipeline system
at an airport*" or entering new markets,*** or to favour their affiliated computer
reservation system (CRS)*** or express courier service*** over others, as well as
(ii) a series of Commission decisions and ECJ judgments concerning national
copyright management societies.*" The following paragraphs focus on the
cases that are more central to the EFD under EC competition law, either because
such doctrine is expressly referred to therein or the Commission considers that
these cases are precedents for it.***

*"• See Temple Lang, .supra, note 228 at 455-9. Most of these cases are also discussed in D.
Glasl, "Essential Facilities Doctrine in EC Anti-trust Law: A Contribution to the Current Debate"
[1994] ECLR 306 and in Coudert Brothers, .supra, note 59 at 46 ff.

™ Ibid, at 523-4.
*« Decision 78/172 of 21 December 1977, Spices [1978] OJ L 53/20, Decision 93/405 of 23

December 1992, Scntf/fer [1993] OJ L 183/1, Decision 93/406 of 23 December 1992, /̂ nj;ne.v<r
[1993] OJ L 183/19. The last two decisions were brought before the CF1 (Judgments of 8 June 1995,
Cases T-7 and T-9/93, Langneje-//?/o Gm/?W v. CommiMion, 5cW//?r iLefcensmi«<r/ GmW/ <S Co.
ATG v. CommiHion [1995] ECR 11-1533 and 1611), which upheld them as far as they are relevant
here. The ECJ dismissed the appeal against the first CFI judgment (Judgment of 1 October 1998,
Case C-279/95, Lo/i£nese-/gfe> GmW/ v. Commission, not yet reported).

*" Di-sma, mentioned in the 23"* Report on Competition Policy (1993) at para. 80.
*** /GR /?<u//o 7e/evision, mentioned in the 11* Report on Competition Policy (1981) at para. 94.
*** Amarus/Sabre, mentioned in the 21" Report on Competition Policy (1991) at para. 93-5.
** See the undertaking given by the parties in Decision of 12 December 1991, Case IV7M.102,

77V77Ca/M<ia Pos/. OSP />osra"ie/m, La /»arte, P7T /»art <t Stv«/«! />os» [1991] OJ C 322/19,
CELEX number 391M0102.

*" See ECJ, Order of 18 August 1971, Case 45/71R, G£M4 v. Commission [1971] ECR 791;
Judgment of 2 March 1983, Case 7/82, GVL v. Commission [1983] ECR 483; Judgment of 13 July
1989, Case 395/87, 7oiuwr [1989] ECR 2521; Judgment of 13 July 1989, Cases 110, 241 and
242/88, Lucozeo« v. 5AC£M [ 1989] ECR 2811.

268 Cases which the Commission considers as precedents for the EFD are listed in the notes
contained in the 1998 Access Notice: see notes 65 and 66 of the 1998 Access Notice at 27.
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A first case invoked in support of the EFD is Mmo/ia/ Carbonising Company,
a Commission decision taken under Article 66(7) ECSC Treaty (the provision
corresponding to Article 82 EC (ex 86)) .** There the UK National Coal Board
(NCB) was in a dominant position for the supply of coal, which in turn was the
raw material for coke. The National Carbonising Company (NCC) produced
coke from coal sourced from the NCB, and sold it in competition with a
subsidiary of the NCB (that also had a dominant position on the market for
coke). Between 1973 and 1975, the NCB increased the price of coal, but its
subsidiary did not make corresponding increases in its prices for coke, so that
the margins of NCC were squeezed. In the end, the Commission found no
breach of the ECSC Treaty. In its decision on interim measures, the
Commission set out the applicable principles as follows:*™

[A]n undertaking which is in an dominant position as regards the production of a
raw material [...] and therefore able to control its price to independent manufac-
turers of derivatives l...| and which is itself producing the same derivatives in
competition with these manufacturers, may abuse its dominant position if it acts in
such a way as to eliminate the competition from these manufacturers in the market
for the derivatives. From this general principle the services of the Commission
deduced that the enterprise in a dominant position may have an obligation to
arrange its prices so as to aiVow a reasonably efficient manufacturer o f me deriva-
tives a margin sufficient to enable it to survive in the long term.

The Commission thus built on Commerc/a/ So/venry but pushed it one step
further in the direction of an objective principle concerning market structure, as
opposed to the behaviour of the dominant firm: indeed the duty to keep raw
material prices at the appropriate level does not take into account the behaviour
of the parties in any given situation, but simply posits that a "reasonably
efficient" downstream producer has the right to stay in the market. The criterion
of "reasonable efficiency" appears difficult if not impossible to ascertain,
considering that efficiency as such cannot so easily be assessed, let alone a
reasonable measure thereof. In any event, the decision, much like Com/nerc/a/
Sb/venfj, contains no indication that the coal sourced from NCB would
somehow be essential to NCC; it just assumes as a fact that NCC buys from
NCB and does not inquire further into whether NCC is compelled to do so.

Two decisions in the air transport sector, London £Mropean/Satena and
fln'fw/i Af/d/andA4er L/nguv, are presented as EFD precedents, but they do not
rely on it even implicitly.*" The first one concerned Sabena's refusal to list

*<"» Decision 76/185 of 29 October 1975. MMiona/ Ca/*o/i«mtf Co. [1976] OJ L 35/6. That
decision followed an order of the President of the ECJ to the effect that the Commission was compe-
tent to order interim measures under the provisions of the ECSC Treaty, as long as this was neces-
sary to ensure that the complainant would remain in business until the end of the main procedure,
even if the Commission was of the opinion that a violation of the Treaty was not primu/oci« made
out: ECJ. Order of the President of 22 October 1975. Case 109/75R, yVanona/ Ovftonirini Co. v.
Commiuion [1975] ECR 1193 ,

" ° Decision 76/185. ibid, at 7.
" ' Decision 88/589 of 4 November 1988. Lomton £Mrop«an/&jAe/Ki (1988] OI L 317/47,

Decision 92/213 of 26 February 1992. flriii$/i Mufland/Aer Luigiu [1992] OJ L 96/34.
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London European's flights in its computer reservation system (CRS) unless the
latter raised its fares on its Brussels-Luton route or accepted to procure ground-
handling services from Sabena. The Commission found that "success of the
Brussels-Luton flights did indeed depend on London European having access to
the [Sabena's CRS]""* and that such access was of "capital importance... for nil
companies seeking to operate competitively on the Belgian market"."' That
might indicate that the CRS is an essential facility, but there was also evidence
that, at the time, only 47% of all reservations originating from Belgium on
Brussels-Luton flights were made using Sabena's CRS, and that at least two
airlines operating from Brussels were not listed in that CRS. Sabenu's conduct
was found abusive, since it "could have resulted in London European
abandoning its plan to open a route between Brussels and Luton"; here no refer-
ence is made to essential facilities."* In Änf/s/i Mu//«n<i//lrr /jn#u.*, Aer
Lingus refused to interline with British Midland when the latter began to
compete with the former on the Heathrow-Dublin route."* The Commission
found that"* --•» - - ••* •

Refusing to interline is not normal competition on the merits. Interlining has for
many years been accepted industry practice, with widely acknowledged benefits for
both airlines and passengers. A refusal to interline for other reasons than problems
with currency convertibility or doubts about the creditworthiness of the beneficiary
airline is a highly unusual step and has up to now not been considered by the
European airline industry as a normal competitive strategy...

Whether a duty to interline arises depends on the effects on competition of the
refusal to interline; it would exist in particular when the refusal or withdrawal of
interline facilities by a dominant airline is objectively likely to have a significant
impact on the other airline's ability to start a new service or sustain an existing
service on account of its effects on the other airline's costs and revenue in respect
of the service in question, and when the dominant airline cannot give any objective
commercial reason for its refusal (such as concerns about creditworthiness) other
than its wish to avoid helping this particular competitor. It is unlikely that there is
such justification when the dominant airline singles out an airline with which it
previously interlined, after that airline starts competing on an important route, but
continues to interline with other competitors.

Just like in Lorn/on £«ropean/Sa/>e/Ki, the evidence did not support a finding
that interlining would be an essential facility, given that British Midland had
begun to serve the Heathrow-Dublin route and gained some market share even

*" /̂ rufort Europtan/Safena, ibid, at Rec. 25. • - ' ' -
™ I b i d , a t R e c . 2 6 . ' • " " • - ' • = • -'••'• * ' • * • - ' • - ' •

*'* Indeed there is no indication that London European wouW of necessity have refrained from
flying between Brussels and Luton without access to Sabena's CRS, only that it couW have done so.

*" Interlining is a standard type of agreement whereby airlines allow their flights to be combined
with those of other airlines on a single ticket (eg departure trip on airline A, return on airline B), in
order to better suit passenger preferences.

*" firifiiA Mid/o/uiMer tingui, jupra, note 271 at Rec. 25-6.
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without interlining with Aer Lingus. Nor did the Commission reasoning invoke
the EFD: the above except shows that the main concern was that Aer Lingus,
which was in a dominant position on the route in question, was not treating
British Midland according to accepted practices in the industry and was
"singling it out" without any objective justification, presumably to harm it.

The first cases where the EFD was expressly used both concerned the port of
Holyhead (in Wales) which is owned and controlled by Stena Sealink Ports, a
subsidiary of Stena Line AB. Holyhead is the Welsh terminal for the "central
ferry corridor" to the Dublin region in Ireland."' Another subsidiary of Stena
Line, Stena Sealink Line, operates a ferry service between Holyhead and Dun
Laoghaire near Dublin. Within one and a half years, the Commission adopted
two decisions on interim measures concerning the relations with Stena Line's
competitors on that route. In £<&/ L/'/ie, B&I (now Irish Ferries) complained that
Stena Line's ferry schedule was such that its own ferries had to interrupt
loading/unloading frequently, when Stena Line's ferries passed them by as they
went through the narrow mouth of the harbour.*™ In Sea Con/a/nery, a new
competitor complained that Stena Line refused to allow it the necessary "berth
slots" to operate a new ferry service.*" In both cases, the Commission
concluded that Stena Line, in its capacity as port authority for Holyhead, was in
a dominant position "in the market for the provision of port facilities".**' The
legal position of Stena Line was then described as follows:**'

An undertaking which occupies a dominant position in the provision of an essential
facility and itself uses that facility (ie a facility or infrastructure, without access to
which competitors cannot provide services to their customers), and which refuses

' other companies access to that facility without objective justification or grants
access to competitors only on terms less favourable than those which it gives its
own services, infringes Article 86 [now 82] if the other conditions of that Article
are met.' An undertaking in a dominant position may not discriminate in favour of
its own activities in a related market. The owner of an essential facility which uses
its power in one market in order to protect or strengthen its position in another
related market, in particular, by refusing to grant access to a competitor, or by
granting access on less favourable terms than those of its own services, and thus
imposing a competitive disadvantage on its competitor, infringes Article 86 [now

« • " , : ; ; ; ; . : * / ; ; : ; ; ; v • . . - , • v ; . ; .
This principle applies when the competitor seeking access to the essential facilities
is a new entrant into the relevant market...

(3) See among others the judgments of the Court in: Cases 6 and 7/73, Commercial Solvents

• • , • . • ' - - . . . , - • « • . • ••• . , V % < i i •

*" According to Decision 94/19 of 21 December 1993, Sea ContoiiKrj/S/ena Seaiin* [1994] OJ
L IS/8 at 9-10. Rec. 11-14, the "central corridor" is a separate market when compared to other
routes, ie the "northern corridor" between Scotland and Northern Ireland and the "southern corridor"
between southern Wales and southern Ireland.

"* Decision of 11 June 1992,84/ tin« pfc/S«a/in* WaWx>u/-j £xd. [1992] 5 CMLR 255.
*" Supra, note 277. n«*
*•" Ibid, at 16, Rec. 65. fi<*/ /j/tt, iupr,i, note 278 at 265, para. 39. >•! r-

' *•' Ibid, at 16-7, Rec. 66-7. A similar pronouncement is found in B<£/, ibid, at 265-6, Rec. 4 1 / '-
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v. Commission. (1974) ECR, p. 223; C«se 311/84. Telemarketing. (1985) ECR. p. 3261;
Case C-18/88 RTT v. GB-lnno. (1991) ECR. pp. 1-5941; Case C-260/89. Ellmiki
Radiophonia Teleorassi. (1991) ECR. pp. 1-2925; Cases T-69. T-70 and T-76/89, RTE,
BBC and U P v Commission. (1991) ECR. pp 11-485. 535. 575. and Commixion
Decisions: 76/18S/EEC - National Carbonizing Company. OJ No L 35. 10. 2. 1976. p. 6;
88/589/EEC - London European • Sabena. OJ No L 317. 24. 11. 1988. p. 47; 92/213/EEC
- British Midland v. Aer Lingus. OJ No I. 96 . 10. 4 . 1992. p. 34; B& I v. Sealink, 1 1 . 6 .
(1992) 5 CMLR 255; EC Bulletin. No 6 - 1992. point 1.3 JO.

It can be noted that none of the cases cited in support for the main proposition
(with the exception of the last one) actually rests on the EFD, as was seen
before. In fact, the above excerpt comes very close to the holding of (he ECJ in
7e/e/narifcefin£, except that the notion of "service which is indispensable for the
activities of another undertaking" in 7>/emar)tefm#*** has been replaced by that
of "essential facility" in Bdc/ Line* and Sea Confamers, thereby broadening the
range of application of the re/emarJfcerin# principle beyond services to all sorts
of "facilities". Nevertheless, the triggering factor for the application of Article
82 (ex 86) in those two cases remains a behavioural element, ie refusal to grant
access or discriminatory treatment, so that the two cases could have equally
been solved with classical refusal to deal principles.^"

The same principles were used in the decision taken under Article 86 EC (ex
90) concerning the port of R0dby in Denmark.*** There the port authority, as in
Ä «ft / and Sea Containers was also operating a ferry service between R0dby and
Puttgarden. It was a public undertaking. When another firm*** sought to provide
a competing ferry service, the Danish State refused the permission either to
operate from the port of R0dby or to build a new private port in the vicinity.
According to the Commission, that refusal amounted to a denial of an essential
facility, with a view to reserve the market for ferry services to the port authority.
Since it came from the Danish State and not from the port authority itself, it
breached Article 86(1) EC (ex 90(1)) (in connection with Article 82 (ex 86)).

The EFD was used in a different guise in the context of a series of decisions
concerning railways, handed down in 1994. First of all, in //(?V SVZ/MC/V, the
Commission fined the German railways (Deutsche Bahn or DB) for a breach of
Article 82 EC (ex 86) when they used their power to induce a difference in the
price of container transport to German destinations depending on whether the
port of origin was German (Hamburg, Bremen) or not (Antwerp, Rotterdam).***
It must be noted that, at that point in time, the market was structured as follows.
Combined fransporr operators were contracting directly with the shippers to
complete the delivery of containers from the port to the final destination; these

*** See the excerpt from 7Wem<irfteiing. jupra, note 210.
**' As noted by H J. Bunte, "6. GWB-Novelle und Mißbrauch wegen Verweigerung des Zugangs

zu einer 'wesentlichen Einrichtung'" [1997] WuW 302 at 310-1 and Venit and Kailaugher, 5upra,
note 239 at 331.

» * Decision 94/119 of 21 December 1993, /»orr o / K * » y [ 1993] OJ L 55/52.
**' Ironically, a subsidiary of the Stena Line group that found itself on the other side of the

disputes concerning the port of Holy head.
**• Decision 94/210 of 29 March 1994, H O V 5 V Z W C M 1 9 9 4 ] OJ L 104/34. > i ^ ' - ; • - ? - '
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operators supplied the rolling stock required to put the containers on rail, as well
as the handling services, and they obtained so-called "rail services" from
ra/Vway iWerfa&mgi such as DB. "Rail services", as defined by the
Commission, comprise "the provision of the locomotive, the driver, access to
railway infrastructure and... international coordination".^ DB priced its rail
services so as to favour its own subsidiary (Transfracht) that provided transport
from Hamburg or Bremen into Germany, over its joint venture with other
railways (Intercontainer), that provided transport from Antwerp or Rotterdam
into Germany, and that even with respect to destinations that were closer to
Antwerp/Rotterdam than Hamburg/Bremen (eg Rhineland). The Commission
characterized rail services as "essential services".*®* It would follow that DB
was thus in control of an essential facility (rail services) on a market upstream
from the provision of container transport.*®^ On the basis of 7e/emar£eri>ig, the
Commission concluded that the imposition of such discriminatory conditions
constituted an abuse of a dominant position .*^ The reasoning of the
Commission was upheld by the CFI.*"

c Secondly, the Commission applied the same reasoning when ruling on two
notified agreements concerning transport through the Channel Tunnel. In AC/,
the Commission exempted, pursuant to Article 81(3) EC (ex 85(3)), a joint
venture (ACI) between the French and UK railway undertakings (SNCF and BR)
and Intercontainer."* The relevant markets were structured in the same fashion
as in //OV SVZ/MCN. ACI was meant to be active as a combined transport
operator for container transport through the Channel Tunnel, and to procure its
rail services from BR and SNCF. Taking the view that rail services through the
Channel Tunnel were an essential facility held by BR and SNCF jointly,*^ the
Commission went on to attach the following condition on the exemption: "[BR
and SNCF] must supply to any consignor or combined transport operator the
same rail services as they supply to... ACI, on a non-discriminatory basis".*** No
explanation was provided for that condition. In Mg/if Services, the notified agree-
ment did not concern container transport, but rather passenger transport: DB, BR,
SNCF and the Belgian and Dutch railway undertakings (SNCB/NMBS and NS)
had set up a joint venture, European Night Services (ENS), to provide night
trains from England through the Channel Tunnel to France, Belgium, the
Netherlands or Germany.*" Under the agreements with its parents, ENS would
be in charge of the sleeper cars as well as distribution of tickets, while the parents

« ' Ibid.at45,Rec. 127. '•» Ibid .at 45 ,Rec .128. **> Ibid, at 45, Rec. 130.
*» Ibid, at 55, Rec. 248.
» ' CFl. Judgment of 21 October 1997, Case T-229/94, Deuuc/i« BoAn v. Commmion [1997]

ECRU-1689.
*" Decision 94/594 of 27 July 1994, AC/ [19941OJ L 224/28.
*** The Commission used the term "necessary rail services" to describe them: ibid, at Rec. 66. ana*
* " Ibid.. Art. 2(a). **
*" Decision 94/663 of 21 September 1994, Mgto Services [1994] OJ L 259/20. Afterwards.

European Night Services restricted its planned operations to links between London and
Amsterdam/Cologne.
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would provide access to infrastructure and traction (locomotive and crew).***
Here as well, the Commission considered that the parents were on an upstream
market, providing "rail services" to their subsidiary ENS, operating on the
downstream market for passenger transportation (by rail, road, air or other-
wise).*^ By analogy with the "combined transport operators" prevalent in the
market for container transport, ENS is termed a "transport operator".*"* Given
that the rail services provided by the parents are "necessary" for rail transport
operators,*" the Commission considered that it was appropriate to subject the
exemption to a condition whereby the parents of ENS had to supply competitors
of ENS with "the same necessary rail services as they have agreed to supply to
ENS... on the same technical and financial terms."*"' As in /4C/, the Commission
did not put forward any other justification than the need for potential competitors
to use these services. Neither in /4C7 nor in Aftff/if S<rvif« did the Commission
allude to any third-party comments whereby the Commission was requested to
impose those conditions. While /4C/ was not challenged, Mj?/if Srrvir« was
annulled by the CF1, for reasons explored in greater detail below.*'

Finally, at the end of 1994, the Commission exempted the basic agreement on
the use of the Channel Tunnel, between its owner, Eurotunnel, and its main
third-party users, BR and SNCF.*'* Pursuant to the notified agreement, half of
the Tunnel capacity is allocated to BR and SNCF for their passenger and freight
train services; BR and SNCF indicated to the Commission that they expected
that, in the long-run, they would be using approximately 75% of the capacity
allocated to them."" According to the Commission, the other half of the
capacity of the Tunnel (in terms of paths per hour) was to be used by Eurotunnel
itself for its shuttle service between the French and UK coasts; on appeal to the
CFI, it was found that the Commission was mistaken on that point and that its
reasoning was vitiated by that mistake.** Even if it turned out not to be
supported by the facts, the reasoning of the Commission is nonetheless inter-
esting as a wide-ranging application of the EFD. It appears that ten parties
submitted comments to the Commission, requesting it to safeguard the right of
third-party access to infrastructure recognized in Directive 91/440.*" The
Commission found that the Tunnel was an essential facility, and that the ratio-

** Ibid, at Rec. 11-2. The parents will provide ancillary services as well (cleaning of can,
surveillance, etc.).

» ' Ibid, at Rec. 34.
*" By implication from ibid, at Rec. 38-48.
*" Ibid, at Rec. 46 and 80-1. Here as well, the Commission avoids using "essential", although the

reasoning runs along the lines of the EFD.
*» Ibid., Art. 2.
*>' CFI, Judgment of 15 September 1998, Cases T-374, T-375, T-384 and T-388/94, £urop«vi

MgA/ Servic« v. Commission, not yet reported.
»^ Decision 94/894 of 13 December 1994, £uromwiW [1994] OJ L 354/66.
*» Ibid, at Rec. 26-7.
*" CFI, Judgment of 22 October 1996, Cases T-79 and T-80/95, SNCF v. Commtoion [1996]

ECR 11-1491.
*•* Supra, note 302 at Rec. 40. For the right of access to infrastructure, see Directive 91/440 of

29 July 1991 on the development of the Community's railways [ 1991 ] OJ L 237/25, Art. 10. * »
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nale of ß <fe /, Sea Con/amers and /?0d7ry could be applied to it by analogy.*'*
Eurotunnel, by allocating all of the available capacity between its own shuttle
services and BR/SNCF's freight and passenger transport services, would
deprive potential competitors of access to the Tunnel/"" Since it was not neces-
sary for BR and SNCF to be allocated half of the total capacity (they expected
that they would only require 75% of that amount), the Commission used the
indispensability criterion under Article 81(3) EC (ex 85(3)) to justify attaching a
condition to the exemption, whereby BR and SNCF would be bound not to
object to the sale of part of their allocated capacity to competitors, to the extent
they are not using it themselves.-*""

While MOV SVZ/A/CN seems to be a straightforward application of the EFD
and the 7e/emar£e//>i# principle, the last three cases give a new dimension to the
EFD. Indeed the EFD is used not to support a finding of dominant position and
abuse thereof, but rather as a basis for the imposition of conditions in Article 81
EC cases. Obviously, an exemption decision under Article 81(3) offers possibil-
ities for the imposition of conditions that are not present under Article 82 EC.-*^
Yet the AC/ and M#/ir Services cases do not indicate that any difficulties had
previously arisen with refusal to deal or discriminatory dealings in respect of
rail services through the Channel Tunnel, and neither does the Commission
explain how the creation of the joint venture increases the likelihood of such
difficulties arising; indeed the source of concern, ie that the railway undertak-
ings both control the essential facility and are active on the downstream market,
already existed before the creation of the joint venture."" The condition
imposed on the strength of the EFD in AC/ and Mgnr Services is thus more in
the nature of structural relief, arising because of the source of concern just
described, than a response to any anti-competitive behaviour. Finally, in
EnrrrtMnne/, the Commission would have gone one step further by imposing a
condition on BR and SNCF whereas Eurotunnel, an unrelated undertaking,
controlled the essential facility.

A similar evolution can be observed in telecommunications cases as well.
There is at least one reported instance where the Commission invoked the EFD
in support of its conclusions, in a case where the Society for Worldwide
International Financial Telecommunications (SWIFT), a well-established
specialist provider of telecommunications services to financial institutions, was
denying access to its network to La Poste (French postal bank). '" It was held
that the SWIFT network was an essential facility, because SWIFT was in a

** Ibid, at Rec. 51-8.
*" Ibid, at Rec. 83.
** Ibid, at Rec. 102 and Art. 2A.
** See Temple I-ang, jupra, note 228 at 507-9. Conditions are discussed m/ra, V.B.2.
" " That peculiar problem (addressing Article 82 concerns within Article 81 cases) is dealt with in

greater detail in relation to the Commission decisions concerning the telecommunications alliances,
i^ t i . IV.

" ' See «he undertaking published at [1997] OJ C 335/3 (La P<ure/SHWT + Gt/F). The reasoning
of the Commission is explained in Press Release IP/97/870 (13 October 1997) and in the 27* Report
on Competition Policy (1997) at para. 68.
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dominant position and exclusion from its network practically meant exclusion
from international transfers. The same conclusion could have been reached on
the basis of a "classical" refusal to deal analysis of the r/mf«/ flro«f/.v type.

Of greater interest are the exemption decisions in the cases concerning
telecommunications alliances. In Af/as, the Commission requested FT and DT to
give an undertaking regarding non-discrimination, in view of the fear that FT
and DT would discriminate in favour of their joint venture Atlas in the provision
of certain "building blocks" for Atlas services in France and Germany respec-
tively."* These services were defined as "access to the [PSTN|. the |ISDN) and
to other essential facilities, and also... reserved services".*'* At the time of the
decision, access to the PSTN/ISDN as well as reserved services in general were
under a legal monopoly, a circumstance that would justify the imposition of a
non-discrimination condition. The inclusion of essential facilities in the list is
explained by the Commission as follows:"*

However, even when all telecommunications facilities and services art non-
reserved, FT and DT will at least for a number of years remain indispensable
suppliers of building blocks for the relevant services in France and Germany. Given
that FT and DT are shareholders of Atlas it is essential for the safeguarding of fair
competition between Atlas and other existing or future telecommunications services
providers to eliminate the risk that the former might be granted more favourable
treatment regarding... such facilities and services which remain an essential facility
after full and effective liberalization of telecommunications infrastructure and
services in France and Germany.

That passage makes an explicit link between legal monopolies and essential
facilities. The concept of essential facilities is thus meant to replace the presence
of a legal monopoly as the triggering factor for the imposition of a non-discrimi-
nation condition. Yet while the ONP regulatory framework (as it was at the
time) already imposed non-discrimination as regards reserved services,-"* so
that the condition in >4f/as is to some extent a mere restatement of the regulatory
framework, "essential facilities" were not dealt with under the regulatory frame-
work."* Much like it did in J4CY and M'g/if Services, the Commission in /Was
used the EFD to impose specific conditions on the parties due to the structure of
the market, in the absence of specific instances of anti-competitive behaviour."^
The same conditions were imposed in the sister case of /Vzoen/x/G/o/wj/On*.*"

»'* Supra, note 58 at 34, Rec. 28.
»" Ibid. See also at 53, Art. 4(b)(l).
"< Ibid, at 34, Rec. 28.
"* Indeed that is a central element of the ONP framework introduced by Directive 90/387 under

the Model of the 1987 Green Paper: tupra, Chapter One, II: reserved services, ie services left under
a legal monopoly, must be provided under non-discriminatory terms and conditions.

' " They still are not, since the new ONP framework does not rely on a general concept of essen-
tial facilities, listing instead the services for which ONP obligations are to be imposed: see jupra.
Chapter One, IV.

•"' In Ar/as, however, there were third-party comments advocating the imposition of such condi-
tions: see jupra, note 58 at 39, para. 32-5.

"» See jupra, note 58 at 65-6 and 75, Rec. 31 and Art. 200(1).
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In another alliance case, however, the Commission chose to attach a similar
condition not on "essential facilities and services", but on "such facilities and
services in respect of which [the parties] retain a dominant position within the
meaning of Article 82 (ex 86) of the EC Treaty after full and effective liberaliza-
tion of telecommunications infrastructure and services".-"'

4. The reaction of the ECJ and CFI to the essential facilities doctrine

In the meantime, the ECJ and the CFI have issued a few pronouncements on the
EFD, which tend mostly to give a cold shoulder to the Commission's efforts to
introduce the EFD into EC competition law.

The CFI first brushed with the EFD in its 1997 judgment in 77<rrc<? LadrVote
Si4 v. Co/n/nris/on."" Ladbroke is the largest bet-taker in Belgium, operating on
horse races held in Belgium, France and the UK. It sought to improve its
coverage of French races by broadcasting TV pictures thereof, with sound
commentary, and accordingly requested the rightholders, French societes de
course (organizers) and the Pari Mutuel Urbain (PMU), to provide them with
those pictures and commentaries. At that point in time, such pictures and
commentaries were not provided to any organization in Belgium, but they were
licensed in Germany. Faced with a refusal from the societes de courses and
PMU, Ladbroke complained to the Commission, invoking among others Article
82 EC and the EFD. The Commission rejected the complaint and Ladbroke went
before the CFI. The Commission defined the relevant market as the Belgian
market for sound and pictures from horse races (from whatever country), and
the CFI confirmed that definition."' The CFI rejected Ladbroke's arguments
under Article 82 EC:

- The refusal to grant a license was not discriminatory since no license had
been granted for the Belgian market.*" The mere fact that the pictures and
sound were available in France and Germany (separate markets according to
the relevant market definition) did not suffice to indicate abuse . ' "

- On the basis of Mag///,""* the refusal as such could not be characterized as
abusive, since it did not prevent Ladbroke from being present on the betting
market. '" In any event, those pictures and sound were not essential to
carrying out a betting business, nor were they new products for which
customer demand existed."*

- Cases such as Commercia/ So/venfs, 7We»M/-Jfce7ing and London European v.
Sa/wia,'" could not apply either, since the societe de courses and PMU were

" * See 1/nMourc«, supra, note 130 at 9 and 20, Rec. 44 and Art. 4(1X1). The same condition was
imposed in the sister case of t/niworW, supra, note 131 at 32 and 40, Rec. 46 and Art. 2(1 Kb).

" ° CFI, Judgment of 12 June 1997, Case T-504/93, 7i*r<* Loftrofe M v. Commission [1997]
ECR 11-923. An appeal from that judgment was brought to the ECJ but was removed from the
register on 11 February 1999: ECJ, Case C-300/97, r i m * Ltuiforoto SA v.

" ' Ibid, at Rec. 81-9 and 102-8.
"Mbid . a tRcc . 124. •'" Ibid .at Rec .128. " * Supra, note 214.
>" 71*«* Lodfcro*«. supra, note 320 at Rec. 130. '*• Ibid, at Rec. 131.
' " S«pra, respectively note 204,210 and 271.
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not competitors of Ladbroke on the Belgian market for betting, and thus could
not be seeking to reserve that market for themselves."*

That judgment shows that the CFI takes a fairly cautious stance towards the
arguments of the applicant. Once the relevant market is limited to Belgium,
where the societes de courses and PMU are absent as regards both the market
for betting and the licensing of pictures and commentary of French races, there
are no behavioural elements (discrimination, reservation of downstream market)
that would justify a finding of abuse along the lines of the "classical" refusal to
deal analysis. The core of Ladbroke's position then becomes that it somehow
needs to have access to the pictures and sound for its operations in Belgium, a
form of EFD argument, which the CFI easily dismissed since those pictures and
sound were by no means essential for a betting operation.

The judgment of the CFI on the recourse against Mfl/ir Scrvic« also
evidences reservations towards the EFD." ' The CFI annulled the Commission
decision for a number of reasons that will not be discussed here, except as far as
they relate to the EFD."° The reasoning of the CFI goes in depth, and it is
worth studying:

- The decision of the Commission relies on a market model drawn by analogy
with container transport: the parents of European Night Services (ENS)
would be active on the upstream market for "rail services" (access to infra-
structure and traction), while their joint venture ENS would operate as a
"transport operator" on the downstream market for passenger transport.
'Transport operators" would be in competition with railway undertakings for
passenger transport (downstream), but would need to purchase "rail services"
(upstream) from railway undertakings for their operations, whereas railway
undertakings are vertically integrated."' Yet the CFI noted that the
Commission could not name any other "transport operator" on the passenger
transport market; the analogy with container transport was not correct, since
passenger transport is structured differently."*

- Moreover, Directive 91/440 does provide for an "international grouping"
status, applicable to associations between railway undertakings from different
Member States for the purposes of providing transport between Member
States.*" Contrary to what the Commission advanced, the definition of
"international grouping" is not restricted to traditional cooperation between
railway undertakings, but can also encompass joint ventures such as ENS."' '

" • Tierce" iaaVoifce, supra, note 320 at Rec. 133.
'*• European M#n/ 5ervic?j, supra, note 301. The decision of the Commission is discussed

supra. III A 3 .
" ° Among others, the CFI found that the Commission did not correctly assess whether the trans-

action had an appreciable effect on trade between Member States and whether it led to any restric-
tion of competition.

" ' Supra, note 301 at Rec. 147 and 150.
' " Ibid, at Rec. 185-7.
' " Directive 91/440, jupra, note 305.
" * European M^/tf 5ervicei, jupra, note 301 at Rec. 182.



190

ENS is thus an "international grouping" within the meaning of Directive
91/440.3«

- In Mg/if Services, the Commission found that rail services (access to infra-
structure and traction) were essential facilities, and on that basis imposed a
non-discrimination condition on the parents of ENS.-"* As far as access to
infrastructure was concerned, the non-discrimination condition applied only
in favour of other "transport operators" competing with ENS; since the CFI
concluded that ENS was not a transport operator, that part of the condition
was without object.'" The CFI also found that traction (ie the supply of
locomotives) could not be an essential facility, for reasons discussed further
below.338 Since the rail services (access to infrastructure and traction) were
not essential facilities, the non-discrimination condition was thus invalid.

- In the end, the CFI suggests that it would have been more appropriate to
adopt the following market picture, essentially based on Directive 91/440:
railway undertakings and international groupings operate on the downstream
market for transportation — as far as rail goes — and railway undertakings
(mostly) are also active on an upstream market for the provision of railway
infrastructure."'* Since Directive 91/440 guarantees non-discriminatory
access to infrastructre for railway undertakings and international groupings,
there is no need to include conditions based on EFD in a competition law
decision . ^

Underlying the reasoning of the CFI is thus dissatisfaction with how the
Commission disregarded the regulatory framework of Directive 91/440 in its
decision. In other words, if the Commission intends to use the EFD beyond the
"traditional" cases involving anti-competitive behaviour, as it did in Mg/ir
Services, then it must pay attention to commercial reality and to the regulatory
framework. Overly artificial constructions must be avoided, and consistency
with regulation should be ensured. By the same token, the CFI expressly
acknowledged the close links between the EFD and the regulatory framework.

In addition, in European Mg/i/ Services, the CFI gave more details on how
the criterion of "essentiality" would be appreciated:*"

[A] product or service cannot be considered necessary or essential unless there is no
real or potential substitute [reference to Afag/7/ and 7"»'crĉ  Ladfrrote, discussed
above]

Consequently, with regard to an agreement... which falls within Article 85(1) [now

" ' Ibid.alRcc. 183.
" * M#if S^rvi'c«. supra, note 295 at Art. 2.
' " Euro/van Mg/i/ Servic«, jwpra, note 301 at Rec. 211.
" • Ibid, at Rec. 212-7.
« ' Ibid, at Rec. 220.
'•"' Ibid, at Rec. 221. For the right to non-discriminatory access, see Directive 91/440, jupra, note

305. Art. 10.
* ' Ibid, at Rec. 208-9.
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81( 1)] of the Treaty, the Court considers that neither the parent undertakings nor the
joint venture... may be regarded as being in possession of infrastructure, products or
services which are 'necessary' or 'essential' for entry to the relevant market unless
such infrastructure, products or services are not 'interchangeable' and unless, by
reason of their special characteristics — in particular the prohibitive cost of and/or
time reasonably required for reproducing them — there are no viable alternatives
available to potential competitors of the joint venture, which are thereby excluded
from the market.

The first paragraph restated previous case-law. It is developed further in the
second paragraph, where the CFI appears to adopt a two-pronged test, referring
to the absence of (i) interchangeability and (ii) viable alternatives. Each of these
is examined in turn.

On the one hand, the facility in question must not be "interchangeable". That
term refers to the test for the relevant product market, where interchangeability
or substitutability from the point of view of the customer is the main criterion to
define the market.*" It may be thought unduly confusing that the CFI thereby
established a link with a seemingly unrelated area of competition law, but on the
other hand it may be that the CFI wanted to signal that the examination should
go beyond the technical features of the allegedly essential facility to look at its
economic position.*" For a better understanding of the CFI reasoning, it is
useful to illustrate the possible ways of defining the market. Figure 3.6 also
contains a similar illustration for the next case, Bronner.

In order to give meaning to "interchangeability" as envisaged by the CFI, it is
necessary to follow an upstream/downstream model. In European Mg/if
Services, the alleged essential facility, namely rail services (more precisely
traction*^), was upstream from the market where the complainant was active.
The relevant market could either be the intermodal market for all means of
transportation (upper left-hand comer of figure) or the intramodal market for
rail transportation only (upper right-hand comer). In Mg/if 5erv/ce5, the
Commission determined at the outset that the relevant market was intermodal,
and the CFI upheld that conclusion.*" Accordingly, since ENS had but a minute
share of the intermodal market (at most 8%), any refusal by ENS' parents to
supply traction to ENS' competitors could not affect the competitiveness of the
downstream market, since those competitors could then choose to compete with
other modes of transportation. Under these circumstances, traction cannot thus
constitute an essential facility. Any other conclusion would amount to protecting
competitors instead of competition. By referring to "interchangeability", the CFI
would thus mean that, when taking into account the relevant end-user
(downstream) market, lack of access to the facility would affect competition on

** See jupra, II.
**' See Furse, jupra, note 259 at 472.
**• As mentioned above, the CFI found that infrastructure was not an essential facility, for

reasons related to the proper characterization of ENS.
*" See M'g/u 5ervi'c«, jupra, note 295 at Rec. 17-27.
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the relevant market, since such a facility is necessary in order for competitors to
be active on that market. In other words, there is no way around the facility from
an economic (market) perspective. If the issue were settled solely from a
technical perspective, without regard for economic realities, some facilities
might be considered as essential whereas they are not in fact, as the Commission
did in Mg/if Services.

Having found that rail services were in fact "interchangeable", the CF1 did
not need to push its examination further. Still it ventured into the second prong
of the test mentioned above, ie the lack of viable alternatives: not only must the
facility be "non-interchangeable", but it must also be impossible concretely to
duplicate it (for reasons of cost or time). For the CFI. the test appears to be an
objective one, as reflected by the reference to "potential competitors" in general,
as opposed to any specific complaining competitor that might seek access to the
facilities in question. Furthermore, the CFI sets the threshold fairly high: it is not
a matter of the complainant merely being worse off because of lack of access to
the allegedly essential facility, rather there must be no "viable alternatives" to
the facility. In clear, as long as the facility can be viably duplicated or repli-
cated, it does not matter how much disadvantage the complaining competitor
would suffer because access to the facility in question is denied (for instance,
the profitability horizon could be pushed back by several years).

Two months after the CFI decided European Mgfcf 5erv/cej, the ECJ also
ruled on the EFD in Bronner, a preliminary reference from Austria.'** In
comparison with £«ropca/i Mg/if Servic«, the alleged essential facility in
Ärwiner was at the downstream level, as illustrated in Figure 3.6 above. It is
difficult to conceive of a less auspicious test case for the EFD. The plaintiff,
Oscar Bronner GmbH & Co. KG, was the publisher of a local daily newspaper
in Austria, whose business was doing quite well.*" The defendant, Mediaprint
Zeitungs- und Zeitschiftverlag GmbH & Co. KG, was the leading publisher of
daily newspapers and magazines in Austria; in the course of its business, it had
established a nationwide distribution network for the home delivery of its publi-
cations, the sole of its kind in Austria. Bronner applied before Austrian courts,
on the basis of the provisions of Austrian law concerning abuse of dominant
position, for an order obliging Mediaprint to allow Bronner access to its distrib-
ution network against payment of a reasonable fee, arguing among others that
that network was an essential facility. On its face, that case seems a unlikely
candidate for the EFD, looking more like a "free rider" case, where someone
simply seeks to benefit from the superior position of a competitor.^" While the

^* Supra, note 206.
*" As reported in the Opinion of Advocate-General Jacobs, ibid, at para. 67. By way of a telling

indication of how unfavourable the facts of the case were, the Commission intervened in the
proceedings in order to support the outcome sought by the defendant and try to minimize the impact
of the case on the EFD in general.

*** Not unlike many of the cases that accompanied the rise of the EFD in the USA, as listed
supra, note 253.



Advocate-General considered the EFD at length in his opinion,**' the ECJ
carefully avoided even to mention it in its judgment?** not unlike the US
Supreme Court, which so far has also refrained from ruling on the EFD.-"'
Nevertheless, the reasoning of the ECJ is in substance directly relevant to the
EFD under EC competition law. :n«1.«-

The ECJ followed similar lines of reasoning as the CFI in fwropea/i Mg/if
Services, even though it did not enunciate a test as explicitly as the CFI. Firstly,
the ECJ underlined the importance of a proper relevant market definition in
cases involving Article 82 EC (ex 86), in order to assess whether there is a
dominant position or not; this amounts to the first prong of the CFI test,
discussed above. At the same time, the ECJ did not clearly articulate the
upstream/downstream pattern that is typical of essential facilities cases,
focussing instead solely on the downstream market. In flro/iner, the ECJ wrote
that the market could be either restricted to the home delivery of newspapers
(lower right-hand corner in Figure 3.6) or could include other methods of distri-
bution such as shops and kiosks as well as the post (lower left-hand corner)."*
In the first situation, a home-delivery scheme such as Mediaprint's might consti-
tute an essential facility.'" In the second situation, such a home-delivery
scheme is unlikely to constitute an essential facility, since it would be necessary

only for one of the possible distribution channels, and thus denial of access
would not affect competition. Only if, for instance, no newspaper could survive
without such a scheme (eg home delivery represented 95% of sales), despite the
presence of other channels of distribution, would such a scheme possibly consti-
tute an essential facility.

After having dealt with the relevant market (and the issue of dominance), the
ECJ discussed what is in substance the second prong of the CFI test in
ZsMropean M'g/if Services, ie whether there is a viable alternative to Mediaprint's
national home-delivery system, on the assumption that such a system is neces-
sary in order to be present on the relevant market (first prong).

It will recalled that the ECJ in Afagi// did not go much further than to say that
a refusal to supply what commentators saw as "essential facilities" (program-
ming information) could constitute an abuse under certain "exceptional circum-
stances". In ßrortner, the ECJ once again underlined that the rule is that a
refusal to grant a license does not constitute an abuse as such?'' ' After

•"' See ßrunner, supra, note 206 at para. 35-53.
"" It is mentioned only in the summary of Bronner's argument ibid, at Rec. 24. See H. Fleischer

and H. Weyer, "Neues zur 'essential facilities'-Doktrin im Europäischen Wettbewerbsrecht" 11999]
WuW 350 at 353-4.

'" See for instance the express reservation made in Aipen Sfaut£, .supra, note 235.
*** Broww, .supra, note 206 at Rec. 34.
*" There is some confusion in the judgment of the ECJ when it refers to regional home-delivery

schemes, ibid, at Rec. 35-6. Home delivery, whether it is done through a regional or national
scheme, should be analyzed as one product, as the ECJ seems to recognize. On that basis, the
existence of regional schemes would be relevant to the second prong of the test, ie whether the
national scheme can be duplicated.

•'** The ECJ did not generalize that statement by extending it to all refusals to supply, although in
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reviewing the exceptional circumstances found in Afagi//, the ECJ provided
more guidance by stating that:"' • ,. j ; :

...even if that case-law on the exercise of an intellectual property right were applic-
able to the exercise of any property right whatever, it would still be necessary, for
the Afag/7/ judgment to be effectively relied upon in order to plead the existence of
an abuse within the meaning of Article 86 |now 82) of the Treaty..., not only that
the refusal of the service comprised in home delivery be likely to eliminate all
competition in the daily newspaper market on the part of the person requesting (he
service and that such refusal be incapable of being objectively justified, but also
that the service in itself be indispensable to carrying on that person's business,
inasmuch as there is no actual or potential substitute in existence for that home-
delivery scheme. . „ . „u^ , j „,.,..,,„...„«., ^ , „ „ ^

In that statement, one finds the first prong of the CF1 test in Eura/x-an M>/if
Services, already discussed by the ECJ in relation with relevant market definition
("refusal... likely to eliminate all competition in the daily newspaper market"),"*
the second prong of the test ("service in itself... indispensable..., inasmuch as
there is no actual or potential substitute in existence for that home-delivery
scheme") as well as a further consideration relevant in order to determine
whether there is an abuse ("refusal... incapable of being objectively justified").

As regards the second prong of the test, the ECJ is at least as strict as the CFI
in European Mg/if Semcey, since it states that, in order for a facility such as
Mediaprint's home-delivery scheme to be essential, it must be economically not
viable for a competitor o / a size comparaWe fo A/edVapr//!/ to create a similar
scheme.'" It does not suffice that such a scheme exceeds the economic capacity
of a smaller competitor such as Bronner. The ECJ would therefore raise the
threshold for economic viability further away from the subjective position of the
complainant, beyond the notion of "objective competitor", found in £«ropea/i
Mg/ir Services, towards the standard of an "objective competitor comparable in
size to the holder of the alleged essential facility". *«. : , ;.,

In sum, it would appear that, in recent cases such as European Mg/if Service*
and ßron/ier, the CFI and ECJ have sought to define the EFD fairly restrictively.
Even though neither court has developed its reasoning that far, those two cases
could be read as introducing a two-pronged test in order to determine whether a
facility is essential:

' - • ' - ^ . • _ . . ^ . v i . . _ i i _ _ • _ - . . , - • . - . • . * : . . > • • .

- on the basis of relevant market analysis, lack of access to a facility such as the

the light of the rest of the reasoning in firon/ier, there should be no doubt that this statement is meant
to apply generally: see Fleischer and Weyer, jupra, note 350 at 3SS-7, Dcselaers, jupra, note 222 at
564.

" ' Bromier, rapra, note 206 at Rec. 41.
' " Further down, the ECJ mentions again the existence of other distribution channels as a reason

to deny that Mediaprint's scheme constitutes an essential facility: ibid, at Rec. 43.
»" Ibid, at Rec. 45-6. • '
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alleged essential facility must have an effect on competition on the relevant
market ("interchangeability" prong);"* as»*;*

- it must not be economically viable for an "objective competitor" comparable
in size to the holder of the alleged essential facility to replicate or duplicate
the actual facility in question ("viable alternative" prong).

Once that is shown, the holder of the essential facility would violate Article 82
EC (ex 86) if there was no objective justification for a refusal to give access to
the facility.

The test emerging from these cases is probably more exacting than what the
Commission had in mind when it included the EFD in the 1998 Access Notice,
but the Commission is bound by i t . " ' .*; . w c<•>- -i^n

S. A cost-benefit analysis of refusal to deal and essential facility cases »*

The key difficulty raised by the EFD lies perhaps in the vagueness of its central
notion. Even with the help of all the case-law and decision practice reviewed in
the previous pages, it is difficult to gain any precise idea of when a facility
qualifies as "essential".-'*" Obviously, little if any guidance can be derived from
adjectives such as "essential", "indispensable", "not viable", etc., since they
merely signal a high threshold without conveying a definite idea of why some
cases fall below and others above that threshold.^*' The judgments of the CFI in
£«r«pea« Mg/i/ 5erv/'cei and of the ECJ in ßronner, as they have been
construed above, already constitute a step in the right direction, since they
attempt to put more flesh on the test for "essentiality". The purpose of the
present heading is to push the reflection further through an economic analysis of
refusal to deal and essential facilities cases.

If legal categories are abstracted and a very general description of all cases is
made in terms of economic relationships, these cases involve an Applicant
requiring a supervisory Authority to intervene by ordering another firm (Target
on the figure below) to provide it with some Facility required for its business
(hereinafter the Intervention), so that it can sell to the End-User. In most cases,

"* See also Temple Lang, supra, note 228 at 492-3, Deselaers, jupra, note 222 at S6S-6, Boselie.
.supra, note 198 at 447. See also M. Cave and P. Crowther, "Competition Law Approaches to
Regulating Access to Utilities: the Essential Facilities Doctrine" (1995) Rivista intemazionale di
scienze sociali e discipline ausiliarie 141 at 155-6.

"* See H. Ungerer, "Managing the Strategic Impact of Competition Law in Telecoms" (9
February 1999), available at <http://europa.euint/comm/dg04/inden_eniitm> at 17.

•"*' See also the discussion of "essentiality" in Temple Lang, £u/>ra, note 228 at 486-92, which is
certainly rich in examples but does not take the reader much further.

"' Cf the 1998 Access Notice at 15, para. 9l(a): "The key issue here is therefore what is essen-
tial. It will not be sufficient that the position of the company requesting access would be more
advantageous if access were granted - but refusal of access must lead to the proposed activities being
mude either impossible or serioiu/v <W u/ujvoi<iaMv uneronomic [emphasis added]." Obviously, it
would not have been satisfactory to stop at "impossible" (meaning technically impossible), since
only in a few cases is it totally impossible to do without the alleged essential facility. An economic
dimension was thus added with the emphasized terms; nevertheless, they simply denote a high level
of costs, without giving any further indication.
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Figure 3.7 Costs and benefits involved in refusal to deal and essential facility cases

there is also a Subsidiary of Target operating in the same business as the
Applicant. Figure 3.7 illustrates the relationship between the various parties; on
that figure, the Target has been put upstream of the Applicant, but it could also
be downstream.

It would appear appropriate to analyze these costs and benefits not so much
from the point of view of a possible breach of competition law, which could be
backward-looking and static, but rather from the reverse point of view of a
possible intervention by the Authority. The difference is slight, but significant,
since the focus of the cost/benefit analysis is enlarged beyond the conduct or
position of Target to include as well the consequences of action by the
Authority. The various costs and benefits to be taken into account by the
Authority in its decision have been regrouped as follows:

® Äe/ie/ifs/or E/uf-l/yers (on the relevant market)

This is the obvious place to start. As a first rule, if ® is not positive (ie if the
costs to End-Users of Intervention exceed the benefits to them), there is no
reason for the Authority to Intervened ;, ^. ^ ^ , , ^ , ^storis ; müns

The benefits to end-users from Intervention by the Authority correspond to
the shortcomings typically associated with the presence of monopoly power or
dominance. They can be summarized as follows:

J
o/ mono/raty re/ifs: If the Intervention results in the introduction of

competition so as to remove a monopoly or dominant position (presumably

. * * This basic point is often overlooked, so that Areeda,
was worth underlining.

, note 226 at 832, considered that it
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held by the Subsidiary of Target), End-Users may recover some of the
customer surplus that had been appropriated by the charging of supra-compet-
itive prices (monopoly rent).

- More c/io/ce: The Intervention, by adding a new competitor, may provide
End-Users with more choice and innovative services. Such was the case, for
instance, in A/a#i7/, where ordering the broadcasters to disclose their
programming information brought a new type of weekly guide on the market.

- 5af/j/ac//o/> o/ penr-up <fema/u/: If Target or Subsidiary of Target held a
monopoly or dominant position, it is conceivable that it was not supplying the
whole of demand, so that Intervention would increase the volume of supply
by adding a new supplier.

In the context of a network industry such as telecommunications, particular
attention should be paid to network effects in the assessment of potential
benefits. As discussed at greater length in Chapter Four, '" it is quite possible
that, if Applicant is a new supplier of telecommunications services or other
services where telecommunications plays a role, it would be in a situation where
its offerings could not gain a foothold on the market, not because they would not
be competitive, but because network effects (ie the lack of subscribers/clients as
opposed to established competitors) would play against them. In such a situa-
tion, Intervention might provide a benefit to End-Users.-***

Benefits should be present in order for Intervention to be justified at all. In
other words, the Intervention should result in an increase in End-User welfare
by reducing or even setting aside the adverse consequences of monopoly power
or dominance on the part of Target in the End-User market. It follows that, if
there were no such adverse consequences to begin with. Intervention is unlikely
to produce any sizeable gain in End-User welfare.

A first step would thus be to conduct market analysis to determine whether
Target can restrict output or raise prices at the End-User level because of its
control over the Facility. If that is not the case, ' " then the examination needs
not go any further.'** Even if that is the case, however, it does not necessarily
flow that adverse consequences (a loss in End-User welfare) would occur
without Intervention. On this point, some general guidance can be derived from
works concerned with the economics of vertical integration, most of which stem
from the USA. ' " It must not be forgotten, however, that these works also reflect
certain prevalent economic policies or theories that may or may not be the same

"" See m/ra. Chapter Four. II.C.l.
•'•* In Chapter Four. ibid.. however, a better approach than the EFD is put forward in order tackle

such "supplier access" problems.
-^ As the CF1 found in turn/wan Aftgfa 5<rWc«, iupra. note 301 and the ECJ ventured as a

possibility in Bronwr, supra, note 206, leaving the final determination to the referring court.
"* Glazer and l.ipsky, jcupra, note 231 at 783-6 would for instance reject any Intervention when

Applicant and Target are not competitor.
-**' See among others. Werden, supra, note 257 at 465-8, as well as Glazer and Lipsky, ibid., in

particular at 782- 800.
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on both sides of the Atlantic.'** On the basis of a review of US literature. G J.
Werden comes to the following conclusions:***

- The input mix in the market at the End-User level can be fixed or variable.
The input mix is fixed when it does not change in response to variations in the
price of inputs. In general, when the input mix is fixed. Target's refusal to
provide the Facility is unlikely to have adverse consequences.

- If the input mix is not fixed (variable), then a distinction must be made
between upstream and downstream integration, ie according to whether
refusal to provide the Facility extends or secures the dominance of Target on
a market that is upstream or downstream of the Facility. While upstream
integration is unlikely to affect End-User welfare adversely, downstream
integration with inputs in variable proportions may have adverse effects, if it
enables Target to charge supra-competitive prices to End-Users.

- The above conclusions do not necessarily hold in the presence of regulatory
constraints at the upstream or downstream level, since integration may well
enable the Target to escape those constraints by charging supra-competitive
prices at the unregulated level.

For US writers, therefore, the mere presence of monopoly power or dominance
on the part of Target in the market at the End-User level, on account of its
control over Facility, is not sufficient to conclude that there are adverse conse-
quences for the End-User which could be alleviated by Intervention.

Once it is determined on the basis of a market analysis that Intervention
would possibly bring benefits to End-Users, it must still be seen that these
benefits exceed any counterbalancing costs, including:

- Termination 0 / 6en«/itt /rom verfica/ integration: Intervention can force
Target to change its internal organization in order to "disintegrate" the
Facility and fit its operations within a two-stage model, especially if the
Facility was not offered to third parties previously: interfaces must be created,
and some form of separate accounting regime must be introduced in order to
respect obligations of non-discrimination, etc.'™ It is generally agreed that
vertical integration may present certain advantages, in that it may reduce
transaction costs by internalizing the vertical relation,"' ease coordination

** See Jebsen and Stevens, jupra, note 228 and Fox (1986). jupra, note 228.
*» Werden, supra, note 257 at 465-8.
" ° As noted by Temple Lang, supra, note 228 at 500-2: once the Facility is opened to third-party

access, the owner of the Facility is more or less bound to put it under separate management and
separate accounting in order to avoid committing discrimination or cross-subsidization. Sec also
Boselie, supra, note 198 at 442, 445 and Engel and Knieps, supra, note 200 at 16-7. Contra
Deselaers, supra, note 222 at 567.

" ' This comes from the general theory of the firm as a device for internalizing market process
and reducing transaction costs, first developed by R. Coase, in "The Nature of the Firm" (1937) 4
Economic* (ns) 386.
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and, in cases where monopolies or dominant positions are present at both
levels, avoid double monopoly pricing ."* Where Target already provides the
facility to non-integrated third parties, the benefits of vertical integration are
probably far less, to the extent Target may already have had to "disintegrate"
internally as well.

- Longer-term a7sincenfj've.s on innovafion:"' This is perhaps the most signifi-
cant cost associated with Intervention at the End-User level, yet it is very
difficult to quantify. In a nutshell, Intervention may have a chilling effect on
innovation in the longer term, since it sends a signal to Target and other
market players that, if they come to hold a facility that gives them a measure
of market power, the Authority may force them to share it with their competi-
tors. Whether such disincentives arise and, if so, to what extent may depend
on a number of factors, including how Target came to hold the facility (inher-
itance from the former regulatory regime or innovation), how intrusive the
Intervention is (merely adding Applicant as a customer or having to "disinte-
grate" the facility in question) and generally how important innovation is in
the relevant market.

(2) Cos» /o 7argef (/4.) a/u/AufAorify (BJ ans/ng/rom /nterventton

Even if Intervention could bring a net increase in End-User welfare (ie ® > 0), it
should still be seen, before it is ordered, what kind of costs it imposes both on
Target (A. on the above figure) and on the Authority (B. on the above figure)
itself. This step is usually ignored in legal analysis.

The costs imposed on Target by Intervention include:

- Losf economies o/ sca/e and jcope: The internal organization (both technical
and accounting) of Target is presumably optimized to derive as many
economies of scale and scope as possible. As mentioned above, the
Intervention forces Target to "disintegrate", especially in cases where Target
is not providing the facility in question to anyone but its Subsidiary. These
changes may translate into a loss of certain benefits arising from vertical
integration for the End-User; these have been accounted for under d>. But
they may also have broader consequences for the whole of Target, beyond the
End-User market at stake in the individual case.

- Longer-term d/s/ncenfives on in/iovar/on: Here as well, this often-neglected
cost of Intervention has been factored under ®, to the extent it affects the
welfare of End-Users on the market in question. However, Intervention may
also discourage Target from innovating, beyond that market, over the whole
of its activities."*

" * See Werden, .rupra, note 257 at 462-4.
' " See Engel and Knieps. supra, note 200 at 16. A. Overd and B. Bishop. "Essential Facilities:

The Rising Tide" [1998] ECLR 183 and Fleischer and Weyer, supra, note 350 at 356. That point
was also made by AG Jacobs in flrcwwr, supra, note 206 at para. 57.

•"* See Overd and Bishop, ibid.
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cosr: Intervention causes Target to devote resources (capacity,
manpower, etc.) to the provision of Facility to Applicant, which it might
otherwise have used for different purposes. Sometimes, the opportunity cost
may be close to nil, when for instance the Applicant is seeking access to idle
capacity for which no immediate use was foreseen."''

- Wer cort/or f/ie provision o/Faci/i'ry fo App/icam: Usually, Target will be in a
position to request from Applicant a reasonable fee for the provision of
Facility, so as to cover related costs. Yet this fee may not reflect all the costs
incurred, either because it would be fixed by Authority at too low a level, or
because certain costs (longer-term provisioning of equipment, cost of
dealings with Authority, etc.) are not so directly linked with the provision of
Facility as to be included in the calculation of the reasonable fee.

- /nrenrive i'ncompa»M/jfi«: Intervention by the Authority changes the mix of
incentives facing Target. If for instance the fee paid by the Applicant for the
Facility does not cover all costs to Target (giving rise to net costs, as
discussed above), then Target will be induced not to invest in the Facility
more than is strictly necessary to comply with the terms of the Intervention.
In the absence of Intervention, on the basis of market incentives. Target might
have acted differently. This incentive conflict might lead Target to perform
sub-optimally, thus giving rise to costs here as well.

The costs incurred by the Authority in the course of Intervention include:

- Demion and e/i/orcem^m cojfj: By far the most tangible cost item for the
Authority, still it is ignored most of the time."* When the Intervention
consists in ordering Target to add Applicant as a customer, the enforcement
costs are of course minimal. When the Intervention involves isolating part of
Target's property as a Facility to which Applicant must have access, then
establishing the price to be charged for such access and afterwards monitoring
compliance on the part of Target, the costs, in terms of time, money,
personnel, etc., can become huge.

- l/ncerta/nfy: Intervention — especially if intense — will cause a measure of
uncertainty on the market (and the costs that are associated with it). Since the
Authority cannot provide for every possibility in its Intervention order and
since the order will be probably subject to review in any event, market
players (including Applicant and Target) will tend to wait for the Authority to
take a position before undertaking activities that are related to the Facility (eg

"* See Temple Lang, jupra, note 228 al 493-4. In the case of intellectual property rights, where
no issue of capacity arises, the lost profits flowing from the grant of a compulsory license could
replace the opportunity costs; if Applicant does not use the intellectual property in quite the same
market as Target, thereby inflicting no profit loss to Target, the compulsory licensing could be akin
to granting access to idle physical capacity. See Crowther, jupra, note 222 at 526-7.

" ' See Fleischer and Weyer, jupra, note 350 at 357. In contrast, under US law, commentators
have drawn the attention to the problem: see Areeda, supra, note 226 at 853, Werden, »upra, note
257 at 460-1,472-3,479-80.
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upgrades, introduction of new services for which the Facility might be an
I input, etc.).

«1 Confz>iK/'n# ////go/ion: In and of itself, Intervention creates a number of possi-
j bilities for future litigation, which may very well be counter-productive."^ In

particular, it opens the door for Applicant, Target or other market players, as
1 the case may be, to blame their failure on the Intervention and petition the
^ Authority to act to correct the allegedly noxious effects of the Intervention.

(3) Co5W to

The last cost heading to be included in the overall assessment is the cost to
Applicant of not Intervening. In essence, the Applicant would then be faced with
duplicating the Facility in question, either by seeking to obtain supply from
another source, if possible, or by building a Facility for itself. From the costs of
duplication, one should deduct however the costs that would be incurred by the
Applicant in case of Intervention, ie the reasonable fee that would be paid to
Target for the provision of the Facility, since these costs would be incurred in any
event. The result is the net cost of duplicating the Facility. It could be that this net
cost tends towards the infinite, if the Facility is a legal or natural monopoly.

«"SO

In the end, on the perhaps unrealistic assumption that all the costs listed
above can be assessed, the various options open to the Authority could be
summed up on Table 3.8 below:

Table 3.8 Outcome of the cost-benefit analysis " " *~" *"~~ ~-̂ -*~"™

Situation Course of action for the Authority (on the assumption that ® > 0)

l a>>®>(3>
2 (D>®>®
3 ®>@>>®
4 ®>®>(D
5 ® > (D > ®
6 ® > ® > 3 )

No Intervention.
Intervention.
No Intervention.
No Intervention.
Intervention.
No Intervention.

In short, in all situations where the net benefit to End-Users (®) is inferior to
the costs of Intervention (®), it would not be efficient for the Authority to
Intervene (Situations 3, 4 and 6). In situations where the costs of Intervention
(®) are inferior both to the net benefit to End-Users (®) and to the costs of
non-intervention (®), it would be efficient for the Authority to Intervene
(Situations 2 and 5). Finally, in Situation 1, the net benefit to End-Users (®) is
superior to the costs of Intervention (®), but the costs of intervention are
themselves superior to the costs of non-intervention, ie the net cost for

*" As noted by Temple Lang, jupra, note 228 at 502-3, who would advocate the introduction of
an arbitration system to oversee the day-to-day problems arising in connection with third-party
access.
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Applicant of duplicating the Facility (<$); there the Applicant is trying to get a
"free ride" on the Facility of the Target, and it would not be efficient to
Intervene, although that course of action may entail that the Applicant decides
not to duplicate the Target and thus that the net benefit to End-Users ((D) would
be lost.

The foregoing developments remain fairly theoretical, but it is important to
keep the general cost-benefit framework in mind when analyzing the law. For
the sake of clarity, the terms introduced in the above analysis will be used in the
following assessment as well.

6. From classical to bottleneck cases

As mentioned previously, the key weakness of the EFD lies in its reliance on the
contourless notion of "essentiality". In fact, the potential ambit of the EFD is so
broad that the Commission invokes in its support cases that were previously
thought of as classical examples of refusal to deal, such as CommeTtiti/
5o/venf5. One of the dangers arising from such vagueness is that the EFD would
become a form of grab-bag for a series of cases that do not necessarily belong
together."* To paraphrase two US authors, the EFD would then become a
"shortcut to competition law analysis".-"' At the same time, the range of cases
that might come under the ambit of the EFD is not easy to separate into discrete
categories: it is more in the nature of a continuum between two extreme cases, ie
the "classical" case and the bottleneck case.*®" Table 3.9 aims to illustrate that
continuum.

On the left-hand side of the table are the classical cases, such as Commercia/
5o/venK. The Facility in such cases is usually a well-identified good or a service
that is traded in a separate and established market, as was the case in
Commerda/ So/ve«tt with aminobutanol, the raw material used to produce
ethambutol. On the right-hand side are the bottleneck cases, such as Äro/wer. In
those cases, the Facility is part of a firm, often not very clearly identified as a
separate item, for instance the home-delivery network of Mediaprint in Äronner.
Other examples include rail services (at least as far as passenger transport was
concerned in European Mg/if Services), network components (eg the local loop
in a telecommunications network), intellectual property (as in A/a#///) or even
space in retail shelves or freezers.^' A category of cases could be placed
somewhere in the middle, with 7e/emar&efing as an example; there the Facility
is already individualized to some extent, but it is not really traded on a wide
scale, as was the case with the advertising on RTL. Other examples would
include computer reservation systems (CRSs), as in London £Mropean/Saftena,
the 5W/F7 data communications network for financial institutions, airport slots

"• See Fleischer and Weyer, supra, note 350 at 354-5.
*" Kezsbom and Goldman, supra, note 231.
"° The two types of cases are not meant to represent the traditional refusal to deal case-law and

the EFD. How these cases should be treated legally is discussed in the following heading: m/ra,
niA.7.

" ' Supra, note 262.
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Table 3.9 The continuum between classical and bottleneck cases

Typical case -
Nature of
Facility

Examples

Market
definition

"Classical" case

Goods/services on a
separate and
established market

Convrwcial &>/venu

Two easily identifiable
markets

Identifiable goods
and services

CRS
SWIFT network
Airport slots
Harbour slots

Bottleneck caw

Parts of the firm's property
affected to the production of
goods or services

Rail services
Network components
Intellectual property
Shelf space/Freezers

Facility must be identified
(property rights are involved)
"Market for access to facility"

Competitive Dominant position
concern SUPPLY

Grounds for Behavioural, e.g.:
intervention - group boycott

- jfepionjic-.ftnrr
previous dealings

- price squeeze
- discrimination

Remedy Easily identifiable

Price already established

Easy to enforce

Easy to bear (add
customer, open interface)

Essentiality of access ACCESS

Structural (Duty to deal)

Must be created

Access pricing must be
determined

Resources required for
enforcement

Akin to expropriation

or "harbour slots", as in the Ä dc /, Sea Containers and Port o/K*tf7>y cases.
Upon closer examination, this wide spectrum of cases is also reflected in the

various elements of the legal analysis.
As regards market definition, the "classical" cases are relatively straightfor-

ward, involving two easily identifiable relevant markets in a vertical relation-
ship, ie the market for the "Facility", where the Target holds a dominant
position, and the market where the Applicant is active or intends to become
active, where Target can exert market power on the basis of its dominant
position in the market for the "Facility". Here as well, Commerc/a/ So/ventt is a
textbook example.
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Market definition in the bottleneck cases is no easy feat, however. While the
upstream/downstream pattern may be present, there may not be any market in
the casual sense of the word at the level of the Facility.-"" The established
criteria for market definition are then of very limited help."" Very often, the
Facility is not a good or a service that is usually traded, but rather part of the
property of Target, ie a property involved in the production of Target's goods
and services, as opposed to a good service traded in the market."" In Magi//, it
was programming information (upon which UK and Irish law had in addition
bestowed copyright status). In Äron/ier, it was the home-delivery network of
Mediaprint. In EKrop«jn MJ?/I/ Srrvir«, the Facility was the tracks of the
railway undertakings and their locomotive engines. In all of these cases, it
remains somewhat artifical to speak of a "market for access to the facility",-'** to
the extent that what is involved is not the trading of goods and services, but
rather the opening of production facilities to third parties (ie a restriction on
Target's property rights, even if voluntarily undertaken). In the context of
network-based industries, it may at first sight appear appropriate to write, as the
Commission did in the 1998 Access Notice, that "[l|iberalisation of the telecom-
munications sector will lead to the emergence of a second type of market, that of
access to facilities which are currently necessary to provide these liberalised
services",^* but in practice such as statement amounts to saying that, in the
automotive industry, there is a market for the use of a given manufacturer's car-
making plant.

As mentioned before in relation with market definition,-"" network-based
industries such as telecommunications are distinguished by the fact that their
services have a geographic component, involving the use of the network. Market
players must thus control a network in order to be able to deliver the services
sought by customers. It can be expected that market players will not have
identical networks, and that some form of exchange or wholesale market will

'** Most authors simply assume that the Facility is a market, without more: see Müller, .tupra,
note 258 at 234. But see Boselie, jupra, note 198 at 446.

'*' See Engel and Knieps. .supra, note 200 at 18-9. The general criteria used for relevant market
definition are set out supra, II. The tendency to define essential facilities without the help of tradi-
tional market definition instruments is noted with concern by E. Doing, "Volledige medcdinging in
de telecommunicatiesector? Grenzen aan reguliering" (1998] SEW 42 at 50-1.

'** The new provision in the German C*i«»z J W " lV«//>«HwfcffcMcArÄntuiij{*n (GWB)
concerning essential facilities has recognized this, since it is framed in terms of a facility and a
downstream or upstream relevant market: see § 19(4)4. GWB and Dreher, jupra, note 195 at
835.

*** That is recognized even in Coudert Brothers, ̂ upra, note 59 at 89; that report formed the basis
for the elaboration of the 1998 Access Notice. Venit and Kallaugher. jupra, note 239 at 339-43
suggest that one of the advantages of the EFD might be to avoid the problem of market definition
concerning the facility, in which case it would be clear that there is no such thing as a market for the
facility. However, the Commission in the 1998 Access Notice presents the EFD as applying to two
relevant markets (one for the facility and the other downstream or upstream), contrary to Venit and
Kallaugher's suggestion. Conversely, H.P. Schwintowski, "Der Zugang zu wesentlichen
Einrichtungen" (1999) WuW 842 at 849-50, would insist that the EFD apply only where two
separate and identifiable markets are present.

** 1998 Access Notice at 9, para. 44.
^ Supra, I1.B.
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develop between market players in order for one to be able to use the network of
the others) to deliver certain services requested by customers but outside of the
reach of one's network. Undoubtedly, each player will then define for itself how
and where it wants to offer its network for use by other players, and some form
of market will arise as a result.™* For the purposes of applying competition law,
that market may become a relevant market, although considerable difficulties
will arise with the assessment of market power and dominance, as is examined
further below.

In the absence of any indication that a given form of access to a network is
offered to third parties, however, an abstract finding that there is a market for
access to what is in the end a piece of property would appear to go beyond the
scope of competition law as it was explained at the beginning of this Chapter.-**'
That was the thrust of the CFI's criticism of the Commission decision in the
£«r«pe«n M#/if Servic« case;'* on the other hand, that point seems to have
escaped the attention of the ECJ in ßronner."' Using Figure 3.7 as an illustra-
tion, it may appear that in some cases, within the internal structure of the
network operator Target, the Facility in question is already individualized, ie
that a division of Target owns the Facility and another division takes advantage
of access to it, with an internal accounting system set up between the two
divisions. In such cases, it may be tempting to find that access to the Facility
constitutes a relevant market, although caution is advisable, since internal
company processes do not necessarily correspond to what would happen in the
marketplace.'^ In some other cases, it may be that other network operators in
the same position as Target in other markets (eg in other countries) have opened
the Facility to third-party access, either voluntarily or pursuant to an order."'

"* The various offerings may even become standardized, but that is another matter.
*•* Supra, I.B. That solution is also criticized in the USA: see Blumenthal, iupra, note 256.
"" Su/>r<j. note 301. In a case dealing with mobile communications, the UK Monopolies and

Mergers Commission (MMC) issued a similar criticism at Oftel: see Veljanovski, jupra, note 94.
"" In fironntr, supra, note 206, the ECJ appeared willing to envisage that the Austrian court

could find that the relevant market was for "home-delivery schemes" for newsprint: see at Rec.
35. The ECJ stated further that, in that case, "the owner of that scheme [Mediaprint] holds a
dominant position in the market for services constituted by that scheme or of which it forms
part": at Rec. 42. Yet there is no evidence that any such market existed in practice, since
Mediaprint's home-delivery scheme was not offered to any third-party on a stand-along basis (it
appeared to have been built from scratch for internal purposes). Finding a relevant market for the
home-delivery of newsprint would represent a normative assertion as to market structure more
than a determination based on market data. In flronn*r. such a finding might still remain conso-
nent with competition law to the extent that the home-delivery scheme can be individualized and
could conceivably be offered on a stand-alone basis. Nevertheless, the narrowest market defini-
tion sustainable on the basis of actual market data was "home-delivered newsprint" (ie the
bundling of the newsprint and its delivery), where Mediaprint undoubtedly had a dominant
position.

"* Indeed, the possibility of internalizing marketplace arrangements, in order to change them and
make them more efficient, is one of the reasons why firms are constituted in the first place. It cannot
accordingly be presumed that the internal organization of a firm would correspond to how the
market would he organized in the absence of the firm.

•**•' The Commission would rely on a comparative analysis in deciding under the EFD: see the
1998 Access Notice at 16, para. 92,95.
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While a comparison with other markets may be relevant, it could also be that
Target is structured differently or operates under different regulatory constraints
than the other network operators; here as well, caution is advisable. In yet other
cases, the Facility is simply not individualized within Target, so that speaking of
a market for access to the Facility is fairly hollow. In the case of the unbundled
local loop,'** for instance, there is no indication that any incumbent TO sees it
as a separate Facility even for internal purposes.*" In the context of competition
law, finding that there is a relevant market for access to the unbundled local loop
goes beyond market definition and into market structuring.-"*' Indeed, it is not a
case of casting a more or less broad net depending on customer preferences, but
really of identifying and isolating a piece of property. The line between the two
is fine, but it should be upheld. An abstract determination, in the absence of any
indication of market activity, that a relevant market for access to a Facility
exists is not consistent with the main purpose of market definition, namely to
"identify in a systematic way the competitive constraints that the undertakings
involved face". '" It is more in the nature of a normative decision as to how the
relationships between market players should be structured.

The competitive concern that should be addressed by the law is also
different on both sides of the spectrum. In the "classical" cases, the concern is
the do/m'nanf pos/ft'on of Target in the market for the Facility, and the possibility
to restrict competition on the End-User market by cutting off the SMpp/y of the
Facility, as in Commcrc/a/ 5o/venw and l/m'ted ßramfa. Intervention by the
Authority is therefore concerned with maintaining trade flows in order to avoid
welfare losses at the End-User level. In the bottleneck cases, dominance
becomes far less meaningful, and it is replaced by the notion of essenf/a/jry as
the key competitive concern.™* Attention is focused on access to Target's
property — the Facility — and not supply.'" Intervention by the Authority aims
to secure access for competitors.

The replacement of dominance with essentiality is worth examining further,
especially as regards telecommunications. When access to Target's property
becomes a relevant market in its own right (irrespective of whether this is appro-
priate or not, as discussed before). Target will naturally be in a dominant position
on that market, since it is the owner of the property in question (Facility) and
controls access to it. But then dominance becomes meaningless as a criterion: on
that account. Target will be in a dominant position as regards access to any piece
of its property that can conceivably be characterized as a relevant market. Yet
competitive concerns only arise with respect to access to certain Facilities, not so

*** The unbundled local loop is essentially the link between customer premises and the local
switch, without any local switching function: see m/ra, HID

' " Engel and Knieps, supra, note 200 at 27-8 would open the local loop to third-party access
only on the network side of the switch.

'** See Boselie, .rupra, note 198 at 447.
" ' RMN, supra, note 61 at 5, para. 2.
" * That tendency has also been observed in the USA: see Kezsbom and Goldman, n ^ r a , note

231.
»» SeealsoGlasl,jqpra,note260at311.
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much because of Target's dominance but rather because the Facility itself, from a
technical or economic perspective, would be "essential" for participation on
another market.''** For instance, on a market for a Facility such as the unbundled
local loop, it is difficult to assess market shares, let alone dominance. If a service
provider controls 5% of the local loops (ie 5% of the total number of subscribers)
in a local access zone such as a city, at first glance it would not appear to be in
dominant position. Yet the concerns surrounding the local loop (impossibility of
providing certain services to the user without some form of access to the local
loop) would certainly be valid with respect to this provider as well."*" Unless one
is willing to stretch the notion of relevant market beyond recognition by finding
that each local loop constitutes its own market,**" it must be acknowledged that
"essentiality" rests on other considerations than those used to establish
dominance traditionally.*" In the end, therefore, the concept of "essentiality" is
substituted to traditional dominance analysis in bottleneck cases; to conclude that
a firm is in a dominant position because it controls a Facility implies that the
notion of dominance has been extended beyond its traditional understanding. So
much was openly recognized in the Reference Paper elaborated as part of the
commitments made under the Fourth Protocol to the GATS (concerning basic
telecommunications), where a "major supplier", on which specific obligations are
to be imposed, is defined as"""

a supplier which has the ability to materially affect the terms of participation... in
the relevant market for basic telecommunications services as a result of:
(a) control over essential facilities; or
(b) use of its position in the market.

Grounds for intervention also differ. In the classical cases, the Intervention
essentially responds to anti-competitive behaviour, be it a collective boycott,*"

*" Temple Lang, supra, note 228 at 478. notes that the "dominance will be largely due to owning
or controlling the essential facility", but does not appear to notice that this means that the concept of
dominance is replaced by the "essentiality" of the facility as the key competitive concern.

*" See Engel and Knieps, supra, note 200 at 34-5. The point is also made by G. Martenson, "The
impending dismantling of European Union telecommunications regulation" (1998) 22
Telecommunications Policy 729 at 731-2.

*" As appears to be envisaged in the UK: see C. Veljanovski, "Market Definitions in
Telecommunications — The Confusing Proliferation of Competitive Standards" [1999] CTLR 25 at
31-2

*" Ie the ability to "hinder the maintenance of effective competition on the relevant market by
allowing [the dominant lirm] to behave to an appreciable extent independently of its competitors and
customers and ultimately of consumers", held by the ECJ since its judgment of 9 November 1983,
Case 322/81, Mir/iWm BV v. Co/wnusion [1983] ECR 3461 at Rec. 30. Factors indicating
dominance include a high market share, overall size and strength, the scale of activities, technical
resources, intellectual property rights as well as the presence of barriers to entry: see Bellamy and
Child at 601 ff. para. 9-020 ft.

*" Fourth Protocol to the General Agreement on Trade in Services (GATS), WTO Doc. S/L/20
(30 April 1996). The Reference Paper was included in the commitments of most signatories (47 out
of 55, representing 69 countries). It is reproduced at [ 1997] OJ L 347/52. On the definition of "major
suppliers", see Bronckers and Larouche, supra, note 148 at 23-6.

*•" Such cases are apparently rarer in the EC, but see in the US the seminal cases of 1/5 v.
7>rmin<d Asnviu/ion o/S/. Louu, supra, note 231 and AtsociVurd Press v. IAS, supra, note 231.
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departure from previous dealings,'** price squeeze,*" discrimination*'' or some
other behaviour amounting in fact to a refusal to deal, so that existing competi-
tion would be reduced or eliminated. The Intervention aims to correct that anti-
competitive behaviour. Conversely, there would be no intervention if there were
no reproachable behaviour, for instance if a request from a newcomer was
turned down. Let it be assumed that the factual sequence of Co/nmrrria/
So/ve/1/5 was reversed: Commercial Solvents is producing ethambutol (the
derivative) through a subsidiary, and an independent manufacturer now asks
Commercial Solvents for aminobutanol (the raw material), so that it could itself
begin with the production of ethambutol. In all likelihood, Commercial Solvents
could ignore the request of the independent manufacturer without running foul
of Article 82 EC (ex 86).«*>

In contrast, the analysis of the Commission in bottleneck cases would imply
that firms that control Facilities are under a general duty to deal with third
parties that require access to such Facilities, and that independently of any
behavioural consideration."*'" Such a duty would be positive, ie it would bind
the firm to help its competitors, and not merely to refrain from anti-competitive
behaviour towards them.'"' The ground for Intervention would thus be more
structural in nature. The statements in 0 <& / Lme, Sea Canta/nerv and /V>rf o/
/fadfry, for instance, are worded without reference to behavioural elements; in
Sea Containers, the Commission expressly added that the duty to deal would
also apply towards new entrants seeking access for the first time.*'* The
existence of an abstract duty to deal motivated by structural considerations is the
only explanation for the inclusion of the third-party access conditions in the
railway (AC/, Mg/if Servj'ce* and fMro/wnne/'*'-') and telecommunications (/4f/as
and G/ofra/One'"*) cases. The ECJ and CFI have been more cautious, however.
As noted above, the reasoning of the ECJ in 7e/emar/cering contained some hints
of such an objective duty.*" In more recent cases, such as A/aj?/// and

* * As in Commercia/ So/v^nK, supra, note 204 (where Commercial Solvents stopped supplying
the independent manufacturer), l/m/ed Bra/uis, .supra, note 64 (where United Brands terminated
deliveries of Chiquita bananas to Olesen) and 7>/emar*£»i>i#, supra, note 210 (where CI.T ceased to
broadcast advertisements referring to the telephone number of CBEM's telemarketing operations).

*" As in /Va/i'ona/ Carpomsing Company, supra, note 269.
** As in //OV5VZ/A/C7V, supra, note 286 where DB organized the prices of its rail services so at

to favour its own subsidiary over its joint venture with other railway undertakings.
*" Although the issue is not yet settled in EC competition law: see Bellamy and Child at 628,

para. 9-059 and Van Gerven et al. at 506-7, para. 406.
*"> See Cave and Crowther, supra, note 358 at 155-6. Boselie, supra, note 198 at 446 notes that

the absence of behavioural element is precisely what makes the EFD a separate doctrine from the
traditional refusal to deal analysis under Article 82 EC (ex 86).

*" As pointed out by AG Jacobs in his conclusions in firon/ter, supra, note 206 at para. 34 and
50.

*'* See the discussion jupra. III A J.
«" See supra, notes 292, 301 and 302 respectively. >4C/ was not challenged, but Mj?A/ 5?rWc«

was annulled by the CFI, and the third-party access condition was explicitly found invalid: see
European Mg/i/ 5ervic«, supra, note 301. £uromn/ie/ was also annulled on other grounds: 5WCF v.
Commission, supra, note 304.

*'* See supra, note 58. *" Supra.note 210.
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however, the ECJ took as a starting point the principle that a dominant firm did
not infringe Article 82 EC merely by refusing to licence intellectual property;"*'*
it was left open whether the same would go for other types of property.""' In
A/ag/7/, the ECJ held that only "in exceptional circumstances" would an abuse
be committed; the vague notion of "exceptional circumstances" was tidied up in
Äronner. Yet in Äron/ier the ECJ still writes about a "refusal to deal", as if a
behavioural element would be required. Nonetheless, it is clear since Afag/7/ that
the refusal to respond to a mere request from a newcomer for access to facilities
not otherwise open to third parties could violate Article 82 EC (ex 86), so that in
practice the ECJ has all but acknowledged the existence of a duty to deal in the
abstract, irrespective of any behavioural element, in bottleneck cases/*'*

Finally and most importantly, the continuum between classical and bottleneck
cases also covers a number of quite different situations as concerns remedies."*"
In classical cases, from the perspective of the Authority, the remedy is easy to
identify and design, as it usually consists in ordering that trade flows be resumed
on former conditions. When price is an issue, again past dealings between the
parties or with third parties provide good guidance."*^ By the same token,
enforcement is relatively easy, since the remedy tracks past behaviour and is
based on market data: either the anti-competitive behaviour is corrected or it is

not. For Target, the remedy is also easier to bear, since it will usually involve
reactivating a customer relationship (or not terminating it), adding a customer to
an existing list or even opening an existing interface to a new party (in cases
involving interlining or computer reservation systems, for instance^'). In
contrast, in bottleneck cases, the Authority might have to fashion a remedy from
scratch, if what has so far been part of Target's property must be opened to third
parties. That would usually imply entering into complicated determinations
relating to access pricing.*" Furthermore, considerable resources will be
required for enforcement, since the Intervention order is likely to be complex
and open-ended on many points. From the point of view of Target, the
Intervention will often be perceived as a form of expropriation'*" or "disintegra-
tion",*" which in practical terms may require considerable resources, if access
to property is to be made possible.

The continuum of cases which could potentially come under the EFD is thus

* " A position affirmed since Vo/vo v. V>/ig, supra, note 217.
* " See Bronner, supra, note 206 at Rec. 41.
«'• Ibid.
* " Areeda, supra, note 226 at 844-5 draws the attention to the comparative ease or difficulty of

granting a remedy, depending on the facts of the case.
*** For an exception, see A/a/iona/ CaWxwiKi'nff Company, supra, note 269, where the

Commission fixed an interim price for coal supply on the basis of representations made by the
parties.

•*'' See /.«ru/on £urop«jn/5aVna and 8n7ts/i Af id7an<i/A«r Zjnfluj. supra, note 271.
« " Secm/ra.m.C.3.
**•' Indeed, there is a constitutional dimension to essential facilities cases at the right end of the

spectrum, since the Intervention deprives Target of pan of the rights associated with ownership: see
Fleischer and Weyer, supra, note 350 at 355-6.

*** See Boselie, supra, note 198 at 445.
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fairly diverse, ranging from classical cases to bottleneck cases. The cases relied
upon by the Commission in support for the EFD all fall somewhere on the
continuum described above, although they might not necessarily be at the same
point on the continuum with respect to all of the elements discussed above. For
instance, the Magi// case would tend to fall towards the right-hand side of the
spectrum, since it deals with property (programming information) that is not
widely traded in an identifiable market. That is certainly reflected as far as
market definition, the competitive concern and the grounds for intervention are
concerned, but when it comes to the remedy Afa#i7/ would rather fall towards
the left of the continuum, since the remedy (disclosing programming informa-
tion to Magill) is relatively easy for the Authority to frame and enforce and for
the broadcasters to execute. The middle class of cases, with 7Wemarite*r/>iK as an
example, tends to fall somewhere around the middle for most elements, in
particular market definition and the grounds for intervention.

7. Conclusion

In light of the preceding discussion, a number of conclusions can be drawn as
regards the EFD and its application to telecommunications in particular.

First of all, it should be acknowledged that it is probably not possible and
perhaps not desirable either to regroup under one legal principle all cases
involving a refusal to provide a facility/*" In this respect, the ECJ adopted too
undifferentiated an approach in Bronner, where classical cases such as
Commerc/a/ 5o/venrj and — to a lesser extent — 7WemarJ(:er/>i# are re-read in
another light and invoked in support of pronouncements that bear on the
substance of the EFD/"* In fact, two ideal types of cases, the classical and the
bottleneck case, exemplified by Commerc/a/ So/vertfs and Browner respectively,
show a number of very significant differences (outlined above) that would
justify that the law treats each of them separately. Unfortunately, reality is not
so simple that cases will always fall under one type or the other; rather there is
continuum between those two ideal types, and cases usually fall somewhere
along this continuum. Accordingly, while no hard and fast dichotomy can be
made, it must be kept in mind that, as one goes along the continuum, one
progressively moves from one ideal type of case to another completely different
type.

Against that background, it can be seen that the EFD might bring some added
value by providing an analytical framework to extend the range of Article 82 EC
(ex 86) beyond its traditional boundaries.*" Indeed, as explained above, as one
moves away from the classical cases, dominance as it is usually conceived —

*" A conclusion also reached by Glazer and I.ipsky, supra, note 231 as regards US law. See also
K. Marken, "Die Verweigerung des Zugang zu 'wesentlichen Einrichtungen' als Problem der
kartellrechtlichen Mißbrauchsaufsicht" [ 1995] WuW 560 at 564-5,570-1.

*** But see Fleischer and Weyer, jupra, note 350 at 353-4, who read flronn«r as the subsumtion
of the EFD within refusal to deal (whereas the reverse might be a more accurate reading of
Aronner).

<" See Müller, *<pra. note 258 at 232-3.
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the power to behave to an appreciable extent independently of competitors — is
replaced by essentiality as the main competitive concern that would trigger
Intervention. Furthermore, the EFD also obviates the requirement that abusive
behaviour be proven before Article 82 EC can apply. The CFI judgment in
I/utfro/ce shows how the EFD might expand the range of Article 82 EC.***

Yet it can be doubted whether such an extension of Article 82 EC is appro-
priate in the context of EC competition law:

- In contrast with US law, where the EFD is used to overcome a relatively
strong reluctance to act against refusals to deal by firms enjoying monopoly
power, EC competition law has a well-developed case-law on refusals to deal
under Article 82 EC, consistent with the general framework of Article 82
(relevant market, dominant position and abuse), as examplified by
Com/nerc/a/ So/venrs, l/m'/ed" ßra/uü and 7Wevnartettng. Given the scope of
the traditional Article 82 analysis under EC competition law, the need for an
EFD is thus far less pressing than in the USA/*** In fact, if the EFD were
extended across the whole continuum as a replacement for traditional Article
82 EC analysis, the scope of Article 82 might very well be restricted on the
left-hand side (as illustrated below).''*' For instance, there was no indication
that the aminobutanol in Co/nmirc/a/ So/venw or the Chiquita bananas in
t/m'ted" firands were in any way "essential".**'

Classical cases -« »• Bottleneck cases

* Traditional Article 82
^.analysis (refusal to deal) EFD

Figure 3.10 Interplay between refusal to deal and the EFD

• Replacing the requirement to conduct market definition and assess dominance
in light thereof by the test of "essentiality" seems inconsistent with the legiti-
macy model of EC competition law,*^ since determinations are made not in
light of concrete market experience anymore, but on the basis of more or less
informed assumptions about how the market could be structured. Moreover,
the imposition of a duty to deal in the absence of any anti-competitive behav-

•"" See .supra, note 320.
*" See Müller, jupru, note 258 at 232-3.
**° See Boselie. supra, note 198 at 443.
*" See «pra. III.A.I.
*** As discussed supra, I.B.
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iour conflicts with basic principles arising from the constitional and economic
orders of the EC and its Member States.*-" Furthermore, the risk of serious
mistakes in the assessment, as occurred in the Commission decision in M'gnf
Services,*** is considerably increased; the CFI rightly pointed out in
European M'g/ir Services that, in order to reach the conclusion that rail
services for passenger transportation was an essential facility, the
Commission had disregarded both the limited amount of concrete market
evidence available and the regulatory framework.*"

It should be underlined that the "classical" dominance analysis can also be
applied in a network-based sector such as telecommunications, as in
Wor/acom/AfC/.*^ In that decision, the Commission identified a relevant market
for top-level Internet connectivity, made up of providers that had peering
arrangements with all the major networks and thus can deliver universal Internet
connectivity/*" On the basis of a complex analysis relying on a number of
measurements, including revenues and traffic flows, the Commission concluded
that the merger between Worldcom and MCI would give rise to a dominant
position on that market.""" The whole analysis was conducted without reliance
on the EFD.

Secondly, assuming for the purposes of discussion that the EFD could be part
of EC competition law, the notion of "essential facility" must be tamed and
fenced within a stronger analytical framework than the string of adjectives that
is currently used ("necessary", "essential", "indispensable", etc.). The cost-
benefit analysis outlined above could be useful in that respect. While the two-
pronged test that appears to be emerging from the CFI judgment in EMropean
Mgnf Services and the ECJ judgment in Bronne/^"' may be a step in the right
direction, it requires some more development.

The first prong of the test emerging from Ewropean Mgn/ Serv/ces and
Bronner, the "interchangeability" prong, would require that, on the basis of
relevant market analysis, lack of third-party access to a facility such as the
Facility (taken in the abstract) would have an effect on competition at the End-
User market level. This corresponds more or less to the first step of the
economic analysis outlined above, whereby it must established that Intervention
by the Authority would result in benefits to End-Users (ie on Figure 3.8, (D > 0).

Under the second prong of the European Mgnr Serv/ces/Bronner test, the
"viable alternative" prong, it must be established that it would not be economi-
cally viable for an "objective competitor" comparable in size to the holder of the

* " A point raised often in the literature and restated by AG Jacobs in Browier, supra, note 206 it
para. 56. See for instance Bunte, *upra, note 283 at 311-3.

*** Discussed jupra, III A 3 .
« " SeeiMpra.IIIA.4.
«* Decision 1999/287 of 8 July 1998, WorMcom/MC/11999) OJL 116/1.
« " Ibid, at 12-3, Rec. 62-70.
«*• Ibid, at 16-26, Rec. 88-135.
* " See the discussion of these two cases iupra, III A .4. -U * *
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Facility to replicate or duplicate that Facility/"° In terms of Figure 3.7 above,
this would mean that ® must be extraordinarily high, which does not help
discussion much in practice.^'

In contrast, in the cost-benefit analysis sketched above, that second stage was
more complex, involving a comparison of the net benefit to End-Users from
Intervention (® on Figure 3.7), the net costs of Intervention for both Target and
Authority (® on Figure 3.7) and the net costs of non-intervention for Applicant
(<3) on Figure 3.7). The conclusion was that Intervention would be efficient only
if both <D and ® were greater than ©/*** It must be taken into account, as
mentioned before, that while the various heads of costs and benefits (®, @ and
(3) on Figure 3.7) can be described in theory, they are very difficult to ascertain
in practice.

Accordingly, it could be ventured that, in the European Mgnr
ServJc«/ßronner test, requiring ® to be very high is a convenient shortcut to
ensure that in all likelihood (3) is higher than ®. Indeed, in typical bottleneck
cases (the right-hand side of the continuum drawn on Table 3.9 above), it is
likely that ® is fairly high. For Target, the Intervention could generate consider-
able costs in order to enable third-party access to what was before a piece of
property ("disintegrating" the Facility) and notable long-term disincentives. For
the Authority, the Intervention is likely to lead to significant costs, since the
Facility must be individualized, its pricing determined and its opening
monitored. It might also be that the CFI and ECJ would require that (D be very
high, thus limiting the scope of the EFD, in order to counterbalance the risk of
erroneous assessment of <t> (given that, when the Facility is not traded, ® is
assessed with little if any concrete market data). Even if the requirement that ©
be very high (second prong) would be a convenient shortcut, it still could not
completely replace the cost-benefit analysis sketched above: it must also be
established that the net benefits to End-Users (®) are superior to the costs of
Intervention (®). The second prong of European Mgnf Services/Bronner does
not even allude to that, and it certainly cannot be assumed that ® is always
superior to ®. This point is more than a technicality; if the Authority intervenes
in a situation when the costs of Intervention (®) are greater than the net benefits

**" For an analysis of flronncr that focuses on giving more meaning to "essential" in economic
terms, see Fleischer and Weyer, supra, note 350 at 357-62. Yet at the end of that analysis, one still
has the impression that "essentiality" remains an elusive criterion.

*" In both £nr<>p«j/t Aty?/u SWVICM and firon/Kr, the CFI and ECJ respectively took care to raise
the stakes by playing on the point of view from which the absence of viable alternative must be
assessed. It seems to be generally agreed that the point of view of Applicant is not sufficient, and
that an objective competitor must be taken as the point of reference. In Sro/in«r, the ECJ went
beyond that by insisting that that objective competitor be of at least the size of Target. While these
developments may give more substance to the test, they still do not bring it in line with the
economic analysis above. Furthermore, they play against smaller Applicants, without any justifica-
tion. If the conditions for Intervention set out in the economic analysis above are truly met (both <J>
and <D are greater than ®). there is no reason why a smaller Applicant should be denied the benefit
of Intervention. See Engel and Knieps, xupra, note 200 at 21-2.

*" Irrespective of how CD and <3> compare with one another. In all other cases. Intervention would
not be efficient: see 5uprci. Table 3.8.
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to End-Users ((D), it is doing the Applicant a favour at the expense of overall
welfare, ie it is protecting competitors instead of competition.**' It could be
argued that the costs of Intervention are taken into account by allowing Target
to avoid Intervention by giving an objective justification for the refusal to
provide the Facility;"*** that would presuppose that the range of allowable justifi-
cations is sufficiently broad to cover all instances where Intervention would
impose inordinate costs on Target, which is not certain. Even then, the costs of
Intervention for the Authority (® B. in Figure 3.7) would still not be accounted
for.*"

By way of comparison, the traditional Article 82 EC (ex 86) analysis, based
on refusal to deal, would be consistent for all intents and purposes with the cost-
benefit analysis made above. Firstly, the requirement that a dominant position be
established on the basis of market analysis, and that anti-competitive behaviour
(abuse) be shown, will normally ensure that End-Users will benefit from
Intervention (ie in Figure 3.7, (D > 0). Secondly, since there is already a market
for the Facility, the costs of Intervention, both for Target and Authority, are
minimal: for Target, Intervention means adding a new customer or resuming
relations with a customer, while for Authority, the Intervention takes place
against the background of an existing market, with available market data, which
reduces the costs of Intervention. The costs of Intervention are further reduced
in that the ground for intervention is an instance of anti-competitive behaviour,
so that the remedy consists in ordering that such behaviour be undone, which
usually does not generate considerable costs for Authority. Like under the EFD,
the possibility of objective justification for the anti-competitive conduct may
allow Intervention to be avoided in cases where the costs to Target (® A. in
Figure 3.7) would be too high. As a consequence, under the traditional refusal to
deal analysis, it is quite likely that ® is low if not negligible (unless there is an
objective justification), so that (3> becomes less relevant.*** It can thus be
assumed that the second stage of the cost-benefit analysis made above (both (D
and ® are superior to ®) points towards Intervention. Accordingly, even if the
traditional Article 82 (ex 86) assessment would seem to concentrate on the first
stage of the cost-benefit analysis made above, it would in the end be consistent
with the whole of it, provided that the cases remain not too far from the left-
hand side of the continuum drawn in Table 3.9.

As regards the EFD, however, while the first prong of the test emerging from

* " A central consideration for AG Jacobs in flromwr, jupra, note 206 at para. 58-60. Compare
the rationale for the EFD given by Temple Lang, jupra, note 228 at 475-83, which appears to focus
excessively on the need to protect "competition", even if Intervention would not bring benefits (or
even impose costs) on End-Users.

*** As recognized in Sronner, ibid, at Rec. 41 and in other statements of the EFD, for instance in
the 1998 Access Notice at 16, para. 91.

*•* Temple Lang, jupro, note 228 at 479-80, recognizes that Intervention leads to costs for the
Target and the Authority, but does not draw the conclusion that these costs should be taken into
account when deciding whether to intervene or not.

*•* The net costs of non-intervention to the Applicant ( 9 in Figure 3.7) will always be positive,
otherwise the Applicant would not petition the Authority.
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Mgnf Services and Äronner is approximately in line with economic
analysis, the second prong is incomplete, in that it focuses exclusively on the
elusive "essentiality" of the Facility, without taking into account the broader
context, especially the costs incurred by the Authority in connection with the
Intervention. Within the context of EC competition law, it might prove impos-
sible to refine that second prong in order fully to reflect the economic
background of cases decided under the EFD. In particular, any notion that a
competition authority should take the cost of its decisions into account is foreign
to EC competition law.

Finally, it seems that there would be a point, along the continuum from
classical to bottleneck cases, where the limits of competition law are reached:
using the EFD to stretch those limits brings competition law into new territory.
When competition law deserts its well-established framework of analysis under
Article 82 EC (ex 86) — by moving from market definition to market struc-
turing, by replacing dominance with the vague notion of "essentiality" and by
abandoning the requirement of abusive behaviour — and when the decision of
the competition authority might engender costs for the addressee and for the
authority itself that exceed any benefits to be derived from it, then perhaps the
proper realm of competition law, as a case-bound general regulatory framework,
has been exceeded.'*'"

This does not mean that access to facilities should never be ordered outside of
classical cases (on the left-hand side of the continuum in Table 3.6), but rather
that decisions on bottleneck cases on the right-hand side of that continuum,
where no market exists and no remedy is easily available, might better be left to
other fora, including the authorities created under sector-specific regulation/***
In the telecommunications sector, the EC regulatory framework has mandated
the creation of NRAs, which are now quickly gaining experience. A case is
made in the following Chapter that bottleneck cases which go beyond the tradi-
tional Article 86 analysis, based on refusal to deal, would be more coherently
dealt with as problems of "supplier access" under sector-specific regulation.*"
Indeed, as mentioned at the outset of this Chapter, sector-specific regulation is
not case-bound — unlike competition law — since the legislative mandate of
the NRA is more precise and developed than that of competition authorities.**•
With reference to Figure 3.7, the NRA may be in a better position than the

**' It can be noted that in Germany, the EFD was introduced into German competition law
through a legislative addition to the GWB (§ 19(4)4.), which would indicate that the EFD previously
was not thought to form part of the German competition law framework (in that respect much
similar to the EC framework). Even then, a number of German authors are very skeptical about the
appropriateness ofthat legislative addition: see Dreher, supra, note 193.

**• According to J. Scherer. "Das Bronner-Urteil des EuGH und die Essential facilities-Doktrin
im TK-Sektor" [1999] MMR 315 and L. Hancher and H.H.P. Lugard, "De essential facilities
doctrine — Het Bronner arrest en vragen van mededingingsbeleid" [1999] SEW 323, the Sron/i<rr
decision, by putting the EFD under strict conditions, reinforces the role of sector-specific regulation
in dealing with access difficulties.

*** See i/i/ra.Chapter Four. H.C.I.
**> Seeiu/>rci,I.B.
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competition authority to take into account the costs of its actions, and perhaps in
the appropriate case deny relief to the Applicant because the costs of
Intervention (®) would exceed the benefits to End-Users (CD). Furthermore, the
NRA can for instance, via a policymaking decision (taken with a more open
deliberative procedure instead of the closed adversarial procedure of competi-
tion law), take a broader, industry-wide view and thereby reduce the costs
imposed upon Target, while integrating the opening of the Facility within its
enforcement framework and thus keeping its costs down: it could then grant
relief in a situation where the application of competition law would not have
been efficient.

It is no coincidence that the EFD is often linked with sector-specific regula-
tion or with the specific powers granted under Article 86( I) EC (ex 90( I)) with
respect to a specific form of regulation, namely the grant of exclusive or special
rights. In the words of one Commission official, "(t]he essential facilities
principle is, in effect, the follow-up of Article 86 of the EC Treaty.'""' Such a
position was clearly reflected in the /4r/a.s and G/o/Hj/One decisions.*" In the
words of another Commission official writing about convergence,'*"

there will be a growing number of cases which will not be covered by any even
extended — sector-specific regime (which by nature is "ex-ante" in its basic
concepts, and therefore cannot plan for all possible situations of innovation).

It can therefore be safely expected that general competition law (which by defini-
tion is cross-sector) will be more and more faced with bottleneck situations, which
cannot be covered by any sector-specific regime. This will inevitably emphasise the
treatment of bottleneck situations under general competition law.

The further development of the "essential facility" concept under competition law
will be a natural consequence and one response to the challenge of convergence.

The CFI judgment in European Mgnr Services indeed demonstrates how closely
intertwined the EFD and the regulatory framework can be; it also provides a
good illustration of how the application of the EFD can be counterproductive
when it is not consistent with the regulatory framework.'"*

In any event, as Facilities are opened through sector-specific regulation and
become traded, they will slowly move on to the left-hand side of the continuum
pictured in Table 3.9, and they can then be dealt with under the traditional
analytical framework of Article 82 EC.

**' Temple Lang, jupra, note 228 at 483.
*" Discussed jupra, III.A.3.
•*" Ungerer. Efficient Access, rapra, note 195 at 24.
*" Supra, note 301.
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B. DISCRIMINATION

1. The rise of a new discrimination pattern

According to Article 82(c) EC (ex 86(c)), a dominant firm can commit an abuse
if it "appl[ies] dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage". This non-discrimi-
nation obligation is relatively straightforward, and it has been discussed a
number of times in the case-law of the ECJ and the decision practice of the
Commission.""

The judgment of the CFI in 7V/ra />a* provides a good summary of the main
types of discrimination cases tackled so far.'"* That case concerned anti-
competitive practices allegedly committed by Tetra Pak, a firm which held a
dominant position in the markets for packaging machines and cartons used for
the aseptic packaging of liquids, as well as a leading position in the markets for
machines and cartons used for the non-aseptic packaging of liquids. Amongst
other anti-competitive practices, the Commission found that Tetra Pak had sold
its machines and cartons at discriminatory prices, both as between Member
States and as between its customers in one particular Member State (Italy).'*"

The first type of discrimination found in Terra Pa* thus ran across Member
State lines, ie prices and conditions varied according to the nationality or
business location of customers. Such discrimination runs directly against some
of the central aims of the EC Treaty, namely the prohibition of discrimination
on the basis of nationality'"® and the furtherance of market integration (since it
perpetuates market partitioning along national lines).'"' As can be expected, it
has been fought vigorously from early on under EC competition law and counts
among the well-established violations of Article 82 EC (ex 86)/*<*> The CFI held
in Terra Pa* that"*'

for an undertaking in a dominant position to apply prices which discriminate
between users established in different Member States is prohibited by Article 86(c)
|now 82(c)) of the Treaty... In (/nire</ öram/j v. Comm/wion..., the Court of Justice
stated that Article 86 [now 82] did not preclude an undertaking in a dominant
position from setting different prices in the various Member States, in particular
where the price differences are justified by variations in the conditions of marketing
and the intensity of competition. However, the dominant undertaking has the right

*" See van Gerven et al. at 501-6, para. 401-4, Bellamy and Child at 624-5,639-40, para. 9-055,
9-056 and 9-077.

*** CFI. Judgment of 6 October 1994, Case T-83/91. Terra Pa* /n/^rnariona/ SA v. Comimuion
(1994] ECR 11-755. The issues discussed here were not brought before the ECJ on appeal from the
CFI judgment (ECJ, Judgment of 14 November 1996, Case C-333/94 P. 7>fra Auk /rterruuio/uu' &4
v. Com/mwio/i [1996) ECR 1-5951).

*" Decision 92/163 of 24 July 1991,7>«raPa*//[1992]OJ L72/1, Art. 1.points3and4.
*»« At Art. 12 EC (ex 6).
**' It is well known that EC competition law has been applied to foster market integration: see

Bellamy and Child at 33-4.para. 1-072 and 1-073. See also infa.Chapter Four. I.D.I.
** See Bellamy and Child at 624,639. para. 9-055 and 9-077.
**' 7"«ru Pa*, supra, note 456 at Rec. 160.



77ie Atew Comp^n'fion Law 219

only to take reasonable steps to protect its commercial interests in that way. In
particular, it may not apply artificial price differences in the various Member States
such as to place its customers at a disadvantage and to distort competition in the
context of an artificial partitioning of national markets [reference omitted].

The margin left to the dominant firm is thus very slim: any discrimination on the
basis of nationality/business location must be justifiable as a reasonable reaction
to protect the firm's "commercial interests", meaning not the dominant position
of the firm on the market, but rather some core element of the firm (intellectual
property rights, etc.).

The second type of discrimination present in 7>fra Pa* was between
customers from one Member State (Italy). There Tetra Pak sold packaging
machines at considerably lower prices to customers of its competitors (and to its
own customers when approached by competitors), with a view to restrict or
eliminate competition, in violation of Article 82 EC, according to the
Commission.''" Such discrimination did not directly encroach on central tenets
of EC law, since it was not based on nationality and did not partition markets
along national lines. It seems that fighting such discrimination has also been a
lower priority in EC competition law, since there are few examples of such
discrimination so far in the case-law of the ECJ or the decision practice of the
Commission. Now that EC competition law seems to become less and less of an
instrument for the achievement of single market and increasingly stands on its
own,'**' it can be ventured that such instances of abusive discrimination will be
pursued with the same resolve as those that involve market-partitioning along
national borders. Indeed, in Terra PaJk, the CFI confirmed the assessment of the
Commission in the following words:***

The Court finds that detailed analysis of the majority of contracts for the sale or
lease of machines in Italy from 1976 to 1986 reveals short-term differences from
the prevailing price... for both aseptic and non-aseptic machines. In the absence of
any argument by the applicant which might provide objective justification for its
pricing policy, such disparities were unquestionably discriminatory [references
omitted].

On the face of the above statement, it would seem that discriminatory trading
conditions will be looked at harshly under Article 82 EC, irrespective of the
ground for discrimination: in any event, the dominant firm must come forward
with an objective justification for the discrimination if it is to avoid a finding
that it committed an abuse.

*" See 7>fra Pa* //, supra, note 457 at Rec. 65-6 and 161.
•**' Recent evidence of that trend include the Green Paper on Vertical Restraints in EC

Competition Policy, COM(96)721 final (22 January 1997) and the White Paper on modemiMtion of
the rules implementing Articles 85 and 86 of the EC Treaty [1999] OJ C 132/1. In both documents,
the Commission takes the view that EC competition law must refocus on competition as such, given
that market integration has been achieved to a considerable extent: see for instance to White Paper at
3-4.

*" r««ra />ai, jupra, note 456 at Rec. 207.
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The two types of discrimination present in 7>rra />a£ are thus treated
similarly. Furthermore, they follow a common pattern: the dominant firm is
discriminating as between its customers, in order to eliminate or reduce the
threat from a competitor. The firm itself is not present at the level of its
customers. In the course of the liberalization drive of the 1990s, the notion of
discrimination has been extended to a different pattern, where the customers of
the dominant firm compete with a subsidiary of that firm, ie where the
customers are at the same time competitors. The old and new/extended patterns
of discrimination can be illustrated as shown in Figure 3.11

Old discrimination pattern New discrimination pattern

Dominant finru

Client?) Cciient^

Figure 3.11 Old and new discrimination patterns

The new pattern raises some new concerns. In the old pattern the relationship
between the dominant firm and its clients was "externalized", ie there was an
interface between them (the parallel lines crossing the arrow), be it a commer-
cial transaction (sale, lease, etc.) or a physical interface. In order to assess
discrimination, the conditions of the interface must be compared (with some
adjustments if necessary). In the new pattern, it is quite possible that no such
interface would exist between the dominant firm and its subsidiary, given that
they are vertically integrated.''" The relationship between the two may not even
be formalized, as evidenced by the dotted arrow. In order to examine whether
discriminatory conditions have been applied between the clients/competitors
and the firm's own subsidiary, it may thus be necessary to create or modelize an
interface between the firm and its subsidiary (dotted line), so that comparison
becomes possible.

The new pattern is closed related to the EFD studied in the previous sub-
section, since it will be present in most essential facility cases. Indeed, one of the
costs of ordering access to an essential facility, as identified above, arises from

-*•* It can be that the firm in a dominant position and its subsidiary on the other market are clearly
separated, for instance in the case of a harbour operator charging no fees to its ferry-operating
subsidiary as opposed to third-party ferry operators: such a case is not much different from the old
pattern See for instance ECJ, Judgment of 17 July 1997, Case C-242/95, GT-Zi/U v. DSÄ [1997]
ECR 1-4449.
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the need to "disintegrate" the facility in order to comply with the obligation of
non-discrimination as it arises under the new pattern:*** an accounting system
must be put in place and a technical interface must be created in order to ensure
that third-party clients are not treated less favourably than the own subsidiary of
the firm holding an essential facility. The new pattern of discrimination is
broader, however: it also covers cases where the facility in question has become
individualized, ie where the holder of the facility has already made it accessible
to some third parties, so that the case moves away from the right-hand side of the
continuum set out above and becomes more like a classical case.""^ In such cases
as well, the new pattern would imply that the facility should be offered to third
parties under the same terms and conditions as internally. V •/*% ^''V .

The following paragraphs discuss the specific problems arising in the course
of applying the non-discrimination principle of Article 82 EC to the telecommu-
nications sector, as regards both the old and the new discrimination patterns.

2. Discrimination between customers

As the preceding excerpts from Terra Pa* show, a dominant undertaking cannot
discriminate between its customers, unless such discrimination can be objec-
tively justified by reference to a legitimate business purpose (the threshold for
justification being especially high when the discrimination occurs along national
lines). In the telecommunications sector, the non-discrimination principle will
find application mostly in cases concerning access to networks and other
resources. As the Commission puts it in the 1998 Access Notice, "|a|ny differ-
entiation based on the use which is to be made of the access rather than differ-
ences between the transactions for the access provider itself [could] be contrary
to Article 86 [now 82].'"*** Yet the defence of objective justification is affected
by the regulatory framework. In the following discussion, interconnection is
used as an example, since it is probably the form of access where the debate has
been brought the furthest.

If a hypothetical Operator X is not constrained by competition law (ie not in a
dominant position) or sector-specific regulation, it would probably adjust its
terms and conditions for interconnection according to the underlying costs and
the commercial attractiveness of its partners (with some strategic considerations
probably playing a role as well).**' The main factors likely to be taken into
consideration are traffic volume and network configuration.'*™ With respect to
the former, if the partner is Operator Y, a large operator with a great number of
customers or with significant customers, that operator will in all likelihood
generate a substantial volume of traffic to be interconnected (ie from Y to X)

•«** S u p r a , I I I . A . 5 .
« " S u p r a , I1I .A.6 . .-.--,•.-- . ,
**• 1998 Access Notice at 19, para. 120.
* " See also lupra. Chapter Two, IP.2.a.
*™ For an idea of how interconnection might evolve in an unregulated market without dominant

operators, see the presentation of interconnection for Internet services made in
supra, note 436 at 4-11, para. 23-57. ' •" •
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Figure 3.12 Impact of network configuration on interconnection

and be required to complete an equally substantial volume of traffic originating
from X (ie in the other direction). Operator X would thus be willing to grant
Operator Y favourable terms and conditions for interconnection.'"' In contrast,
Operator Z, a smaller operator generating less traffic in both directions, would
not obtain the same interconnection terms, if it obtains interconnection at all.
With respect to network configuration, the closer the match between the respec-
tive networks of the two operators (as reflected in the number of points of inter-
connection), the easier it will be for each of them to handle the volume of
interconnected traffic, as shown in Figure 3.12.

For Operator X, interconnection with Operator Y (whose network links the
main local nodes of X's network), leads to extra traffic at the local level, in
order both to originate and terminate the calls made on Y's network. Operator Y
will pick up the call at the nearest local node from its origin and deliver it to the
closest local node to its destination. Given that the local level is rarely operating
at full capacity, this increase in local traffic should not create a problem, at least
in the short to medium term. In comparison, interconnection with Operator Z,
whose network merely connects two local nodes of Operator X, might create

*" It must be noted that this would be true irrespective of the size of Operator X itself. In the
absence of a regulatory framework mandating interconnection, the incentives to interconnect can be
fairly unbalanced, thus leading to a situation where network effects would not be fully exploited (eg
a loss in welfare would follow if the subscribers of Operator X cannot reach those of Openuor Y and
vice W M ) . See in/ra. Chapter Four, II.C3.
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difficulties in the operation of X's network. For instance, if SI calls S2 using
Operator Z, the call will be routed on X's network through the local node C to
the local node D, where it will be handed over to Operator Z; Operator Z will
carry it on its network to local node A, where it will be handed back to X for
termination. The call will then go through A to local node E where it will reach
S2. If the call had been made with Operator X, it would have gone straight from
C to E and no extra traffic would have been generated on the trunk lines C-D
and A-E. If for some reason (low tariffs or otherwise) Operator Z attracts a lot of
customers, then the network of Operator X might to be overloaded on the A-B,
C-D and A-E lines, with possibly disastrous consequences. Accordingly,
Operator X could want to charge more to Operator Z for interconnection in
order to reflect the extra costs arising from distorsions in traffic caused on its
network, irrespective of any other consideration/*™

If Operator X were dominant while not being subject to any sector-specific
regulatory constraints (difficult to envisage under the current EC regulatory
framework), the obligation of non-discrimination imposed by Article 82 EC
would probably deprive X of the possibility of tailoring its terms and conditions
according to the volume of traffic exchanged, since X's service (origination
and/or termination of calls) is the same, irrespective of the size of the other
operator.'*™ The only objective justification that could be raised in support of a
differentiation in tariffs would then be network configuration, as outlined in the
previous paragraph. The network of each interconnection partner is bound to be
somewhat different from the others, however, so that it could become difficult
to apply the non-discrimination obligation without an in-depth inquiry into each
case; in addition, in order to minimize transaction costs. Operator X will
probably want to establish a simplified grid relying on a few criteria to produce
an indicative interconnection tariff (which could be varied in subsequent negoti-
ations).

If Operator X is dominant and also subject to a regulatory framework on the
EC model, the situation changes somewhat, in that regulation takes over most
— if not all — of Operator X's freedom to fashion the terms on which its offers
interconnection (even in the presence of objective justifications)/"* In all likeli-
hood, the regulatory framework will dictate that Operator X extend the same
terms and conditions for interconnection to all other operators. At the same
time, the legislature or the regulatory authority may for a number of reasons
wish to establish some form of categorization in the terms and conditions for

*** These distorsions arising from the traffic generated by operators with small networks formed
the technical background of DT's request to the RegTP for a definition of "network operator" under
the German TKG that would enable DT to change higher fees to such small networks: see supra,
Chapter Two, IP.2.C.

*" There would be no objective justification for charging more to a smaller operator, unless one
wants to argue that the value of the availability of interconnection (as a way to harness network
effects) should be reflected in the interconnection price.

•"* See the provisions made in Directive 97/33 for the control of interconnection terms and condi-
tions (Art. 6), the control of charges (Art. 7), the publication of reference offers (Art. 7), accounting
(Art. 7 and 8) and dispute resolution (Art. 9), among others.
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interconnection, so that not all operators interconnecting with X would be put in
the same category; as was seen above, this is possible under EC law/"*
Operator X could thus bound by the regulatory framework to offer differentiated
interconnection terms and conditions according to categories defined in that
regulatory framework (as is the case in France, for instance), which may or may
not suit its commercial priorities/*™ Alternatively, in the face of a regulatory
obligation to offer the same terms and obligations to all. Operator X can petition
the NRA for relief if it believes that it cannot comply with its obligations
without incurring harm (as is the case in Germany, for instance).*"

When the regulatory framework takes over the dominant operator's freedom to
devise terms and conditions for interconnection, it does not necessarily follow that
the result will comply with the non-discrimination obligation embodied in Article
82(c) EC. The very wording of Directive 97/33, which allows some a prion
categorizations in the reference interconnection offers if these are "objectively
justified on the basis of the type of interconnection provided and/or the relevant
national licensing conditions", already gives a telling indication thereof/'™ As
indicated previously, the relevant national licensing provisions may make distinc-
tions between categories of operators that are perhaps objectively justified from a
public policy perspective, but not from the perspective of the operator, for instance
the distinction between operators of network infrastructure and service
providers.'"'' At a more benign level, even if the regulatory framework is designed
and applied so as to be in line with competition law, regulation sometimes concen-
trates too much on technical issues at the expense of economic considerations, so
that a differentiation made in earnest may nonetheless be inconsistent with compe-
tition law. In such situations, the operator should be able to avoid the application
of Article 82 EC by arguing that it is acting in compliance with obligations
imposed by the regulatory framework. The Commission would be left with the
possibility of bringing a claim for infringement against the Member State
(pursuant to Article 226 EC (ex 169)), on the ground that the regulatory frame-
work would lead Operator X to abuse its dominant position by offering discrimi-
natory terms for interconnection, in violation of Articles 3(g) and 82 EC.

Yet the Commission writes in the 1998 Access Notice, with specific reference
to Directive 97/33, that"»"

'"' A determination of whether such differences result in distortions of competition
must be made in the particular case. It is important to remember that Articles [81]
and [82] deal with competition and not regulatory matters. Article [82] cannot
require a dominant company to treat different categories of customers differently,
except where this is the result of market conditions and the principles of Article
[82]. On the contrary. Article [82] prohibits dominant companies from discrimi-
nating between similar transactions where such a discrimination would have an
effect on competition.

*" Supra.Chapter Two, If.2 J . «*• Supra, Chapter Two, lp.2i>.
*" Supra. Chapter Two, IP.2.C. •"» Directive 97/33, Art. 7(3).
«" Supra, Chapter Two. I P. 2.«. <*> 1998 Access Notice at 20, para. 124. . <̂ -
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In the end, the choice for the "management" of the terms and conditions granted
by dominant operators to third parties is between competition law and sector-
specific regulation. Use of the former is bound to lead to in-depth case-by-case
assessments with respect to pricing (especially once the principle of cost-orien-
tation, discussed below, is added'"") or technical issues such as network config-
uration. In comparison, the latter may allow for a more workable solution for
such technical issues (through industry-wide determinations), but sometimes by
reference to policy considerations that may or may not be consistent with a strict
understanding of the non-discrimination principle as set out above .*** In any
event, challenges to regulatory solutions on competition law grounds (except in
egregious cases) should be avoided, in the interests of the telecommunications
sector as a whole.

3. Discrimination between a third-party customer and a subsidiary

In the telecommunications sector, the new discrimination pattern surfaced in the
1991 Guidelines. It was mentioned mostly in relation to the application of Article
81 EC, in situations where a TO would grant more favourable conditions to a
third-party affiliate or a joint subsidiary (usually a joint venture) with other
TOs.*" Since the affiliate or the joint venture will usually be a separate legal
entity, its links with the TO are bound to be characterized by a physical interface
or at least a connection point, as well as separate accounting, so that in the end
one is not very far from the old discrimination pattern. As regards Article 82 EC,
the 1991 Guidelines touched upon the new pattern briefly, when it was stated that
usage restrictions, "to the extent that [they] are not applied to all users, <nc/i«/(n#
/te TOs r/ierase/vej as users,... may result in discrimination against certain users,
placing them at a competitive disadvantage (emphasis added]".''*'

Subsequently, the new pattern led to the imposition of specific conditions or
obligations in a number of key cases under Article 81 EC. In /n/onef, Infonet
and its shareholders (including a number of TOs from the EC""") undertook that
Infonet would receive the same terms and conditions as its competitors for its
purchase of reserved services (eg leased lines), as regards price, quality of
service, usage conditions, installation, repairs and maintenance. Similarly,
Infonet was not to be granted terms and conditions which would enable it to
offer services which its competitors cannot offer. Finally, the Community TOs
were not to favour Infonet in the dissemination of technical and commercial
information."** While in Ä77A/C/ / the Commission considered that the US and

«•' See in/hi, m.C.4.
*** The case for sector-specific regulation to deal with these issues is made in Chapter Four.

Problems of non-discrimination are bound to arise especially in relation to issues of "supplier
access" and "transactional access": see Chapter Four, II C.I. and II.C.3.

*•' 1991 Guidelines, at 13 and 14, para. 59 and 67.
«*• Ibid, at 18, para. 88.
*•* At the time the legal predecessors of DT, FT, Telefonica, Belgacom and KPN Telecom (or

subsidiaries thereof).
«•* See Case IV/33361, /nfowf, Article 19(3) Notice of 11 January 1992 [1992] OJ C 7/3 at 5-6.
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UK regulatory framework provided sufficient safeguards against discrimination
(old and new patterns) ,*" the /n/oner undertaking formed the basis for a similar
condition imposed on FT and DT in /Was, and on FT, DT, and Sprint in
G/ü/w/One.'""' In the latter cases, additional conditions were imposed relating to
access to/interconnection with FT and DT's public packet-switched data
networks (X.25 networks)'"" as well as FT and DT's other networks.'**' In
{/n/sonrce, the non-discrimination condition was reformulated to read that
dealings between Unisource and its parents and between its parents, as regards
reserved services or those where a dominant position is held, would take place
"on an arm's length basis, that is on terms and conditions similar to those
offered to third parties"."*'" More specific conditions along the same lines were
imposed with respect to leased lines and the public packet-switched data
network (X.25 standard)/"* Similar conditions were imposed in the sister case
of l/niwor/d".'"" The new pattern was also at the root of conditions imposed in
the G£/V case.*'" The Commission also used the new pattern to justify condi-
tions imposed pursuant to Article 81 EC (ex 85) in other sectors related to
telecommunications.'"*

The new pattern found its clearest expression as regards Article 82 EC (ex 86)
in the 1998 Access Notice, where the Commission wrote:""*

In general terms, the dominant company's duty is to provide access in such a way
that the goods and services offered to downstream companies are available on terms

«•' See fl77MC7/,ji*pra, note 125 at 52. Rec. 57.
«"" See /4/lu.s, jtupra. note 58 at 34-5 and 53-4, Rec. 28 and Art. 4(b), as well as GfotaiOn«,

supra, note 58 at 66 and 75-6, Rec. 32 and Art. 2(a).
«"* -4//a.v. ibid, at 35-6 and 54, Rec. 29(1) and Art. 4(c) as well as G/ofra/Onir, ibid, at 66 and 76,

Rec. 34 and Art. 2(b).
"*' /Wu.v, ibid, at 36 and 53-4, Rec. 29(2) and Art. 4(b)(2), 4(d) as well as G/ofca/O/i«, ibid, at 66

and 75, Rec. 34 and Art. 2(a)(2).
«" (/ni.«>urr?, lupra, note 130 at 9 and 20, Rec. 44 and Art. 4(1X1).
*" Ibid, at 9-10 and 20-1. Rec. 48,50 and Art. 4(I)(a)(3), 4(I)(bXl).
«»-' l/niivorM,5iipra.note 131 at 32 and 40. Rec. 45-6 and Art. 2(1).
•*** That case involved the creation of a pan-European digital network through a joint venture of

incumbents. The Commission required that access to the capacity on that network be offered on
similar terms to third parties not associated in the venture: See "Commission services clear the
Global European Network agreement to create high quality trans-European telecommunications
networks" Press Release IP/97/242 (20 March 1997).

*" See the rail transport cases mentioned above in relation with the EFD: XC7, Mgfa Servicei
and £«ro»un/iW. supra, notes 292, 295 and 301 respectively, where the parties were forced to offer
rail services to third parties on the same basis as they were offering them to their joint venture. The
last two decisions were annulled by the CFI. See also, in the air transport sector. /-«/Wia/ua/SAS,
supra, note 88 at Rec. % and Art. 3(3), whereby Lufthansa and SAS were bound to allow certain
third-party airlines to participate in their combined frequent-flyer programme on non-discriminatory
terms and conditions. See also the statements in the Article 19(3) Notice of 21 October 1998, flri/iiA
/itfenirtt'vt iiroudrasfMg - flifl [1998) OJ C 322/6 on non-discriminatory third-party access to set-
top boxes distributed by an affiliated company and used to carry the programmes of another affili-
ated company (a decision was taken in that case on 16 September 1999 but is not yet published: see
"Commission exempts for seven years the creation of British Interactive Broadcasting (now
Press Release IP/99/686 (16 September 1999)).

** 1998 Access Notice at 15. para. 86 (see also at 16 and 20, para. 95 and 126).
*" See infra. IH.CJ.
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no less favourable than those given to other parties, including its own corre-
sponding downstream operations.

In the telecommunications context, such a duty is bound to create practical diffi-
culties in its two main respects — pricing and technical conditions — in a
number of cases where the "downstream operations" of the dominant company
are not truly individualized, as illustrated on Figure 3.11 above.

The evolution of networks is such that, from a technical perspective, the
operations of the incumbent dealing with specialized services are less and less
likely to operate from a separate network platform (ie an overlay network).*"
Fifteen years ago, the first specialized data communications subsidiaries,
offering services based on the X.25 standard, controlled their own overlay
network made up of leased lines. In such a case, it would be relatively easy to
compare their situation with that of a third-party competitor. Nowadays, corpo-
rate services such as Virtual Private Networks (VPNs) for voice or data are
unlikely to be operated on their own overlay network; rather, switching
technology has evolved to the point where these services can be provided on the
basis of the public telecommunications network, by programming the switches
in the appropriate way. As can be expected, this technical advance is likely to
reduce costs and improve efficiency in comparison with an overlay network. In
the absence of any legal constraint upon the incumbent, competitors of the
incumbent's operations, on the other hand, would have no choice but to
continue operating on the basis of an overlay network or of their own
network/*'*

Against that background, a fair amount of technical and accounting construc-
tion is already needed simply to determine whether the pricing of the facilities
needed for the overlay networks of the competitors is non-discriminatory. Two
approaches are possible. Firstly, on the assumption that the incumbent's
accounting system is well-developed and able to cope with regulatory demands,
it should be possible to calculate the true cost of the incumbent's downstream
operations, which would involve assigning to those operations a portion of the
costs of the public network.*" If, according to the principle of non-discrimina-
tion, the prices charged to competitors of the incumbent's operations were based
on those cost calculations (adjusted to reflect the comparative size of the respec-
tive operations of the incumbent and of the competitors), chances are that the
incumbent will be selling at a loss to the competitors of its operations, since the
competitors use dedicated capacity (leased lines) for their overlay network,
whereas the incumbent's operations are carried over the public network at a

*™ At this point in time, the rollout of telecommunications infrastructure in most countries has
not yet reached the point where the competitors of the incumbent's subsidiary could rely on a public
network of their own, with a coverage and density similar to the incumbent's network (they would
then be in the same technical and economical situation as the incumbent's subsidiary). In all likeli-
hood, competitors of the incumbent's subsidiary will have to rely on an overlay solution — at least
for part of their coverage — for some time still.

*" On that point, see in/ra. HI.C3.
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lower cost. The second approach goes in the opposite direction: the price of the
services required by the competitors of the incumbent's operations can be taken
as a basis. The price of an imaginary network for the incumbent's operations
could then be calculated (a fairly difficult task, since the network configuration
itself must be guessed). The principle of non-discrimination (new pattern) would
then dictate that the incumbent's operations be charged (for accounting
purposes) with the price of that imaginary network, irrespective of how they
actually operate, so as to put them on a level footing with competitors. In that
case, those operations would be affected with an accounting charge that
probably exceeds the actual cost of the services required from the incumbent by
a substantial margin. As a result, the prices charged by those operations to their
customers would likely increase, producing an overall welfare loss, since
customers would pay more without receiving additional value; any efficiency
gains achieved by running the incumbent's operations on the incumbent's public
network would simply be annulled without compensation (the services of the
competitors would not become less expensive).***

This leads into the second aspect of the non-discrimination obligation, namely
the technical conditions offered to third parties. A neat solution to the pricing
problem would be to put the incumbent's operations and their competitors on
the same technical terms by ordering the incumbent to allow those competitors
to use the incumbent's facilities like its own operations do. In most cases, that
would imply that the competitors obtain some form of access to the incumbent's
facilities,'*" and accordingly that the incumbent creates an interface for third-
party access. Often, the interface employed for the incumbent's own
downstream operations (in order to bring them on the incumbent facilities) will
be fairly light and based on proprietary (ie non-standardized) elements.*^ If it is
at all feasible, it could be envisaged to force the incumbent to open that interface
to third parties. In such a case, however, the same type of disincentives encoun-
tered previously in relation to the EFD would be sent to the incumbent: any
competitive advantage gained through research and development in the interface
between its downstream operations and its facilities would be "expropriated"
and made available to third parties as well.'*" An equally flawed alternative
would be to force the incumbent to bring its downstream operations on the same
technical plane as those of the competitors; the benefits of integration would be
lost and the same disincentives would be given. Accordingly, competition
authorities have generally recognized that it is legitimate to let the incumbent

wo The alternative is price discrimination, which might constitute cross-subsidization, as seen
m/ra, III.C.2.

*" Be it normal access, special access or interconnection. For the purposes of the argument, the
differences between these categories do not matter.

*" For instance, in the case of Virtual Private Networks (VPNs), the sole function of the inter-
face may very well be to adapt the subscriber's communication for conveyance over the public
network (ie number conversion, addressing, etc.) and transmit information to the database of the
VPN operations for backoffice purposes (billing, etc.).

*" Seciu/)ra,III.A5.
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benefit from such competitive advantages, and have accordingly sought a
compromise solution by ordering the incumbent to open standardized interfaces
to third parties.

A good example thereof can be found in Af/a*, where the situation as regards
data services raised problems similar to those discussed here. It was planned that
Atlas would use FT and DT's public packet-switched data networks (on the
X.25 standard at the time) to complete its coverage in France and Germany,
thereby connecting to those networks according to proprietary protocols that
would enable the features of Atlas' data communications services to be
preserved. In comparison, competitors of Atlas would have had no choice but to
establish their own overlay networks (on the basis of leased lines from FT and
DT) in France and Germany. The Commission imposed the following condition
with respect to access to FT and DT's public packet-switched data networks:"'*

FT and DT shall... establish and maintain standardized X.7S interfaces to access
their national public packet-switched data networks;...

The conditions set out [above] shall likewise apply to any generally used CCITT-
standardized interconnection protocol that may modify, replace or co-exist as a
standard related to the X.7S standard and is used by FT and DT.

[Atlas] may access the French and German public packet-switched data networks
through proprietary interfaces, even for the provision of data communications
services, provided that access granted to [Atlas] through such interfaces is economi-
cally equivalent to third-party access to those networks.

Pursuant to that condition, third parties will thus see an improvement in that
they obtain interconnection with FT and DT's public packet-switched networks
(thus giving them an alternative to the buildout of overlay networks). Yet any
competitive advantage derived from research and development efforts by FT,
DT and Atlas would be preserved, since the use of proprietary protocols remains
allowable.*"'

The above solution softens the application of the non-discrimination principle
as regards technical conditions, and implicitly admits that the incumbent's

** /lr/<u. jupra, note 58 at 54, Ait. 4(c) (see also at 35-6 and 48-9, Rec. 29( 1) and 71). The same
condition is found in /Vio«mx/Gtofea/0n«, jupra. note 58 at 76, Art. 2(b). The same issue was also
dealt with in the Consent Decree agreed with the US Department of Justice in the
Phoenix/GlobalOne transaction: see 1/5 v. Sprm/ Corpora/ion, Civil Action 95.1304, Consent
Decree filed on 13 July 1995, Item III.I. In the {/nüourc«" and (/mivorM cases, the issue did not arise
in the same fashion, since the national data networks of the parents were integrated in Unisource to
form one network. There were accordingly no more "internal relationships" between the parents and
their subsidiary Unisource as regards data networks. While the Commission imposed on Unisource
the maintenance of an X.75 interface to its network for third-party access, it did not have to deal
with the issue of internal proprietary interfaces. See (/mjourre, supra, note 130 at 20-1, Art.

4flXbXl).
*°* It will be noted that, in the interim period leading to full liberalization, the boundaries of

cooperation between FT and DT as regards research and development concerning their data service«
were narrowly drawn at Art. 3 of the Ar/ar decision, supra, note 58.
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downstream operations may benefit from technical advantages in comparison
with third-parties, in other words that the incumbent may within certain limits
discriminate in favour of its own operations. Such discrimination is tolerated for
fear of chilling innovation. Nevertheless, the difficulties encountered with
respect to the first aspect of the non-discrimination principle, namely pricing,
are not solved with this solution. In /Mas, the Commission required the propri-
etary access to be "economically equivalent" to third-party access, without
further explanation.*"* A first possibility would be to affect the downstream
operations of the incumbent with an accounting change corresponding to the
cost of access for third parties using the standardized protocol. Yet the same
disincentives as described previously would occur here: any cost advantage
generated by the proprietary solution would be erased. As a second possibility,
the technical compromise could be reflected in pricing as well, so that the same
pricing measurement (cost plus a margin) would be applied to the respective
technical situation of the incumbent's downstream operations and their competi-
tors, resulting in the former paying less than the latter. To the extent the same
measurement would be used, the pricing would indeed be "economically equiv-
alent", while also respecting the need to protect innovation. The main disadvan-
tage of this solution is that it requires in-depth inquiry into pricing, which in
itself creates difficulties, as surveyed in the next sub-section.

4. Conclusion

In the end, the non-discrimination principle of Article 82 EC (ex 86) as it has
been applied in the telecommunications sector brings competition law in direct
relation with sector-specific regulation. In cases involving the "old pattern" of
discrimination (between third-party customers), a strict view of the non-discrim-
ination principle, as advocated in the 1998 Access Notice, might conflict with
the regulatory framework: whereas that view would command that the terms and
conditions for services provided by dominant operators (such as interconnec-
tion) be tailored to the objective situation of each customer, the regulatory
framework, for various reasons relating to policy or the minimization of transac-
tion costs, would rather divide the customers into broad categories. Similarly,
the non-discrimination principle has been extended to cover a new pattern of
discrimination, where the dominant operator is bound to treat third parties and
its own operations competing with those third parties on a non-discriminatory
basis. This new pattern has already been used in a number of cases under Article
81 EC (ex 85) and it has been formulated as a general principle under Article 82
EC (ex 86) in the 1998 Access Notice. The non-discrimination principle, in the
new pattern cases, leads to the sometimes artificial separation of the dominant
operator's integrated operations. Its application may lead to conflicts with

** In the recitals (ibid, at 49. Rec. 71), it is stated that third parties must not be disadvantage«! as
regards the "availability of ancillary services, provisioning time, repair and maintenance levels or
technical information required". This list refers to the technical and not the economic conditions of
interconnection.



77i* Afew Compe'fifio/» Low 231

important policy goals such as the promotion of innovation (and thereby
provoke welfare losses). There are signs that the Commission is willing to tone
down the non-discrimination principle to avoid such conflicts, thus infusing the
application of competition law with policy concerns traditionally associated
with sector-specific regulation.*"

C. PRICING, CROSS-SUBSIDIZATION AND ACCOUNTING

In the illustrative list of abuses found in Article 82 EC (ex 86), paragraph (a)
mentions "directly or indirectly imposing unfair purchase or selling prices or
other unfair trading conditions". Pricing is thus a matter of general concern with
respect to dominant undertakings. Still it is generally acknowledged that the
aims of competition law would be subverted if it was used to conduct
widespread inquiries into the pricing policies of firms. Rather, as the term
"unfair" indicates, competition law is concerned with extreme cases where a
firm exceeds, in a way that might harm competition, the boundaries of its basic
freedom to determine its prices and other trading conditions.

This sub-section explores how EC competition law is or could be applied to
pricing issues in the telecommunications sector and investigates to what extent it
is here as well extended beyond its traditional scope. The well-established cases
where Article 86 EC applies to pricing issues — excessive and predatory pricing
— are reviewed first (1.), followed by the newer cases involving cross-subsi-
dization (2.). That review shows that in all cases, an inquiry into the production
costs of the dominant firm is likely to be unavoidable. Accordingly, the
economics of costing in a multi-service industry such as telecommunications are
surveyed, in order to ascertain which principles are or should be followed in the
ONP framework and in the application of EC competition law (3.). The treat-
ment of pricing issues in the 1998 Access Notice is then critically examined (4.),
before a conclusion is reached (5.).

1. Excessive and predatory pricing

Prices become anti-competitive under Article 82 EC (ex 86) when they reach
one of the ends of the spectrum, either because they are too high and enable the
dominant firm to derive monopoly profits ("excessive pricing" in EC competi-
tion law terms) or because they are too low and drive competitors of the
dominant firm out of the market, so that in the end its dominant position could
be bolstered ("predatory pricing"). In the 1998 Access Notice, the Commission
mentioned that both concerns are relevant to the telecommunications sector.""'

In practice, both excessive and predatory pricing imply that prices deviate
markedly and without objective justification from the middle of the spectrum, ic
the range of prices which could be considered as falling within "normal"

*" See i/i/ra. Chapter Four, D.C. for a model of sector-specific regulation where these concern»
are naturally integrated.

** 1998 Access Notice at 17-9, para. 105-16.
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commercial p rac t iced As the ECJ stated in relation to excessive pricing (but
the same could apply to predatory pricing), the price bears no more "reasonable
relation to the economic value of the product"."° Whereas prices practised by
the dominant firm are easy to observe, the economic value of the product is
usually not so readily ascertainable. The key difficulty in applying competition
law to pricing issues lies in determining that value, considering that competition
law is in principle reluctant to delve into the examination of pricing policies and
furthermore that it remains by nature general, since it forms the core of
economic regulation, covering the whole economy. As a consequence,
whenever excessive or predatory pricing is alleged in a given case, the authority
in charge of applying competition is more often than not faced with a lack of
precise information, specific competence and usually material resources as well
(especially in the case of the Commission).

The easiest way of assessing the underlying economic value is to look at
prices practiced by non-dominant competitors on the same market or prices of
similar products in other — as much as possible competitive — markets.*"
These prices are usually as accessible as the prices of the dominant firm, and
they can be thought to provide some indication of the economic value of the

,product in question. Such a comparative approach was endorsed by the ECJ in
/Wson,"* and the Commission indicated in the 1998 Access Notice that it
would use it as well.*"

The comparative approach is not only advantageous from an organisational
point of view, since it relies on information that can be obtained with limited
expense, but it is also consistent with the legitimacy model of competition law, as
explored above,"'* in that it relies on observable and external market phenomena.
Nevertheless, it suffers from two major weaknesses. Firstly, it is unavailable in a
number of cases for lack of comparative data, ie where the dominant firm enjoys
a monopoly or no comparable competitive markets exist. Secondly and more
fundamentally, it does not address the basic economic concern underlying the
prohibition on excessive or predatory pricing. From an economic perspective,
these two practices warrant legal intervention not so much because prices are
comparatively high or low, but because they stray from the underlying costs of
production of the firm. As regards excessive pricing, without entering into

* " See ECJ. Judgment of 18 February 1971, Case 40/70, Siwia SrZ v. £do SW [1971] ECR 69 at
Rec. 17; Judgment of 8 June 1971, Case 78/70, DeuMcÄe Grammophon Gm/>W v. Metro-Sfl-
Grojämdr*/«' GmfcH <& Co. KG [ 1971 ] ECR 487 at Rec. 19.

" " See ECJ, Judgment of 13 November 1975, Case 26/75, G w r a / Motor* Con/m«ma/ v.
Commujion [19751 ECR 1367 at Rec. 12, t /mW Bra/ufa, jupra, note 64 at Rec. 250 and Judgment
of 11 November 1986, Case 226/84, ßmu/i Lcyfawf v. Com/ni^ion [1986] ECR 3263 at Rec. 27.

*" See M. Martinez, "Some Views on Pricing and EC Competition Policy", available at
<http://europa.eu.int/comm/dg04/index_en.htm> at 7.

*" ECJ, Judgment of 4 May 1988, Case 30/87. flodion v. />onywj ./iMiiws d « rlgions ZiWrA*
[1988] ECR 2479.

* " 1998 Access Notice at 18. para. 109. See also at 16, pan. 95(b). where a similar comparative
approach is put forward for the assessment of responses to requests for access to essential facilities.

" * See*npra.IB.
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detailed economic discussions, there seems to be a general consensus that when a
dominant firm prices too far above the cost of production, economic welfare
suffers, since demand for the overpriced product is reduced'*'-'' and the dominant
firm is allowed to reap profits in excess of what it would obtain in a competitive
environment. As regards predatory pricing, the situation is more complex: as an
abstract statement, it is generally agreed that a predatory strategy — selling
below cost in order to drive competitors out of the market and later recover losses
by charging excessive prives — could be prejudicial to economic welfare;
however, many economists consider that in practice such strategies are so
unlikely to succeed that competition law should not bother with them.*"' The
comparative approach, which looks at the prices of other firms, does not neces-
sarily reflect the underlying costs of production of the dominant firm and cannot
thus be assumed to produce correct results. For instance, in cases concerning
intellectual property rights, the ECJ has acknowledged that a product covered by
an intellectual property right may be sold at a higher price than a product that is
not so covered, so that any comparison must be adjusted/"

In the course of applying Article 82 EC (ex 86) to pricing issues, therefore, an
inquiry into the costs of production of the dominant firm is likely to be neces-
sary in order to determine the "economic value" of the product in question. The
case-law of the ECJ leaves little doubt in this respect.

As regards excessive pricing, the {/nifed* ßrands case makes an inquiry into
production costs almost unavoidable. In its decision, the Commission had
found among others that United Brands violated Article 82 EC (ex 86) by
charging excessive prices for its bananas, on the grounds that there was a wide
difference (up to 100%) in the prices charged by United Brands for Chiquita
bananas on the Irish market — which were thought to cover costs — and
elsewhere in the EC. It recommended that United Brands reduce its prices."*
This represents an interesting approach, but its value is limited since it involves
a comparison of prices charged by a dominant firm in different geographical
markets.'" The ECJ annulled that part of the Commission decision, on the

*" A number of customers cannot buy the product at the overpriced level, yet their demand could
be satisfied at a lower price that would still be profitable for the producing firm.

*" The range of opinions amongst economists on predatory pricing is set out in G. Abbamonte,
"Cross-Subsidization and Community Competition Rules" (1998) 23 ELRev 414 at 424-5.

>" See ECJ, Judgment of 29 February 1968, Case 24/67, /><«•*<, /><JVM and CO. V. /»ntfwf. / t o « .
Stinlema- /n/«p/iarm and C*/wra/arm [1968] ECR 55 at 72; Si/ww, jupra, note 509 at Rec. 17;
Deuttcfo Grammophon, jupra, note 509 at Rec. 19; Judgment of 5 October 1988, Case 53/87,
Coroorzio ita/iano <iW/a <-om/xwurn»i.J/ica <fl ricamlu'o per au/ovfico/« fC/C/MJ v. /fcnau// [1988]
ECR 6039 at Rec. 17.

"• Decision 76/353 of 17 December 1975, C/ii<?uiM [1976] OJ L 95/1 at 15-6. The Commission
recommended that United Brands reduce its prices in Belgium. Luxembourg, the Netherlands,
Germany and Denmark to a level at least 15% below its then current prices for Germany and
Denmark.

*" In the Decision, ibid., the Commission also mentioned that United Brands' prices were
superior to those of its non-dominant rivals, which were still profitable. In l//u»«/ ßraru/j, jupra,
note 64 at Rec. 266, however, the ECJ held that the difference to which the Commission referred to
was not remarkable enough (some 7%) to support a rinding of abuse.
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ground that the approach was flawed; the Commission could not simply rely on
price comparisons without at least trying to support its findings by reference to
the costs of production.""

As regards predatory pricing, in AATZ0 CTievme ßV v. Com/ni.wJon,"' the ECJ
did not follow the Commission, which had argued that the relationship to costs
should not be a decisive criterion for assessing whether price reductions were
abusive.*" Instead, the ECJ put forward a two-stage criterion where costs are the
main factor to be taken into account: prices below average variable costs are
abusive in and of themselves, whereas prices falling between average total costs
and average variable costs can be abusive if they are part of a plan to eliminate a
competitor."•* The ECJ confirmed its holding in 7Wra PaJfc, adding that it was not
necessary to adduce evidence that the dominant firm would ultimately succeed in
recouping its losses once the competitor has been driven out of the market."*

It can thus be seen that a detailed inquiry into the costs of production of the
dominant firm is part of the application of Article 82 EC (ex 86) to pricing issues:
it is likely to be necessary in excessive pricing cases, and it is required in preda-
tory pricing cases. With few exceptions, the costs of production are difficult to
determine. The Commission is ill-equipped to conduct such inquiries, both
because as a competition authority it does not constantly monitor the internal
workings of firms and because it is short on staff.'" Because of that, pricing
issues can be seen as a weak point in the field of application of Article 82 EC (ex
86): indeed, since {/n/r«/ ßram/s, the Commission acted on very few excessive
pricing cases,"* and -4KZ0 and 7Wra Pa*, mentioned in the previous paragraph,
are the only two predatory price cases pursued by the Commission so far.*"

In spite of the above, competition law is being applied in the telecommunica-
tions sector in such a way that it is increasingly drawn into complex inquiries
into pricing and costing issues."® Firstly, the potential use of the comparative

*» {/mW Araruii. ibid, at Rec. 251-2,254 and 256.
**' ECJ, Judgment of 3 July 1991, Case C-62/86, Ateo C7i«m> fiV v. CommiHto/s [1991] ECR I-

3359. For a critical analysis thereof, see H.-W. Moritz, "Kartellrechtliche Grenzen des
Preiswettbewerbs in der Europaischen Gemeinschaft, den USA und der BRD — eine
Standortbestimmung nach EuGH - AKZO - und Kommission - Tetra Pak II", in M. Henssler et al,
eds., i'uro/xi/.H'/if /nfexrarion und g/otafcr WerrteiverA (Heidelberg: Verlag Recht und Wirtschaft
1993) 563.

*" Decision 85/609 of 14 December 1985, £CS//UfZO [ 1985] OJ L 374/1 at Rec. 77.
»" AXZO, jupra. note 521 at Rec. 71 -2.
' " See Terra Auk (ECJ). .supra, note 456 at Rec. 41-5. In that case, the ECJ was invited to follow

US law. which moved away from reliance on costs only and now accords great significance to
whether the predator could have ultimately recouped its initial losses.

* " As has been acknowledged by Commission officials: see M. Martinez, jupra, note 511 at 6.
"® Bellamy and Child at 621, para. 9-049. mentioning flnrii/i Lryfand, jupra, note 510 and

Judgment of 28 March 1985, Case 298/83, C7CC£ v. Commurion (1985] ECR 1105.
' " See M. Martinez, supra, note 511 at 7-8.
" " In the run-up to liberalization, the Commission sought to act against excessive or predatory

prices in a number of telecommunications cases that were not widely publicized, without much
success in practice: see T. Kiessling and Y. Blondeel, "The EU regulatory framework in telecommu-
nications" (1998) 22 Telecommunications Policy 571 at 578-9. See also M. Haag, •"Commission
practice concerning excessive pricing in telecommunications" [1998] 2 Comp Pol Newsletter 35.
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approach is limited in practice, since many of the services whose cost of produc-
tion would have to be assessed are offered solely by the incumbent, and will
remain so for some time at least. The only means of comparison then is to look
at the prices of other incumbents (ie other dominant firms) in other countries,
but that approach is not very reliable and was criticized by the ECJ in {/m'fcrf
Bron<£f, as discussed above.

Secondly, a new substantive principle was introduced in the application of
Article 82 EC (ex 86) to pricing issues, which requires intense scrutiny of
costing and pricing, as seen in the following pages.

2. Cross-subsidization

In addition to excessive and predatory pricing, both of which are concerned with
relatively simple relationships (the dominant firm and its customers), the
Commission expanded upon the pricing principles applicable in complex multi-
market relationships (such as are often found in the telecommunications sector),
which will be dealt with here under the general heading "cross-subsidization".
As a preliminary step, the various types of cross-subsidization patterns are
reviewed and illustrated below. On Figures 3.13a,b and c "Dom" is the
dominant firm in Market 1, "Sub-Dom" its subsidiary in Market 2, "Cust" a
customer and "Comp" a competitor of Sub-Dom in Market 2. C stands for cost
of production, P for sale price, TP for Transfer Price (between Dom and Sub-
Dom) and UP for the Upstream Price from Dom to Comp.

The first pattern occurs across unrelated markets. As illustrated here, Dom is
profitable in Market 1 where it holds a dominant position. In Market 2, Sub-
Dom is facing difficulties, either because of high costs (C) or competition
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Pattern 2
Cross-subsidization in a vertical
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Figure 3.13b Cross-subsidization

Market 1

Pattern 3
Price squeeze

Dom (Overall):

Market 2

Figure 3.13c Cross-subsidization

forcing prices down (P). Sub-Dom is not running a profitable business, and if it
stood alone, it would either change its operations substantially or leave the
market. If the size of Market 2 is relatively small compared to Market 1, the
overall results of Dom will not be affected if Dom lets the operations of Sub-
Dom on Market 2 simply eat into its overall profitability. Dom is then in effect
cross-subsidizing its unprofitable business on Market 2 from its profits on
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Market 1. That form of cross-subsidization can be hidden by artificially shifting
costs from Market 2 to Market 1 (through transfer prices or otherwise) so that
the books would show a profit on Market 2. One cannot often enough repeat
that, as a genera/ princip/e, eras j-5u/tfid7zaf ion is nor a/i/i-ewn/w/if/ir, since
the cross-subsidizing firm is in fact taking the risk of injuring its position on
Market 1 for the sake of sustaining its operations on Market 2 ."* Such a
practice is current, especially when entering a new market."*' Competitive
concerns arise only when the firm holds a dominant position on Market 1, so
that it might not be subject to competitive pressures on Market I when it
engages in cross-subsidies.
The second and third patterns occur in a vertical setting. There Dom is
supplying an upstream input (for which it is dominant) to both Sub-Dom and
Comp, which in turn are in competition for Cust."' The sale price of the input
(P) becomes a crucial factor in the production cost (C) of Sub-Dom and Comp.
In the second pattern, Dom is able to sell the upstream input at different prices
to Sub-Dom and Comp; in view of the scope of the obligation of non-discrimi-
nation, discussed in the previous sub-section, such a situation is unlikely to
occur very often. If Dom sells the input to Sub-Dom for a preferential price (TP
< UP), the costs (C) to Comp are raised in comparison to Sub-Dom. Sub-Dom is
thus put in a position where it can make profits on Market 2. In comparison,
Comp, if it is to match the price of Sub-Dom, would be making a loss (or at
least be far less profitable than Sub-Dom). Here as well, depending on the
relative size of Market 1 and Market 2, it is possible for the profit made by Sub-
Dom on Market 2 to compensate for the meagre performance (with respect to
Sub-Dom only) of Dom on Market 1, so that the overall result of Dom would be
positive. Dom would then be cross-subsidizing the competitive operations of
Sub-Dom by foregoing profits from the dominant operations of Dom.

The third pattern, known as "price squeeze", is the form of cross-subsidiza-
tion most likely to occur in a vertical setting. Given that it is dominant in Market
1, it can be expected that Dom will be bound to sell the input on non-discrimina-
tory terms and conditions to both Sub-Dom and Comp (TP = UP). By selling the
input at a relatively high price and thus taking a large profit margin in Market 1,
Dom raises the costs (C) of both Sub-Dom and Comp. If Sub-Dom prices
aggressively on Market 2 (or even sells at break-even), Comp must follow and
is thus left with almost no profit margin. It can be "squeezed out" of the market.
Dom is still profitable overall, on account of its operations on Market I. In this
pattern, Dom is cross-subsidizing its operations on Market 2 from the profits
realized on Market 1.

" * L. Hancher and J.L. Buendia Sierra, "Cross-Subsidization and EC I-aw" (1998) 35 CMLR
901 at 912.

" ° See M.CJEJ. Bronckers, "Cross-Subsidisation in EEC Competition IJIW", in J.H.V. Stuyck
and AJ . Vossestein, eds., 5(o/e £n/repren*ur$/iip, Atoiona/ A/onopo/i«i ami £uropea/i Co/wnu/i/ry
Law (Deventer Kluwer, 1993) 103 at 103^*.

*" The vertical relationship could have been reversed, with Dom being downstream from Sub-
Dom, with the same results.
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In all three cross-subsidization patterns, given that prices are usually observ-
able, the key element to be investigated in order to decide whether cross-subsi-
dization took place will be production costs. In addition to the ajses.smert/ of
costs, which is bound to be necessary here as it is for excessive or predatory
pricing issues, in all three patterns problems of a/Zocar/ort of costs between the
dominant firm and its subsidiary (Dom and Sub-Dom) will arise.

In the telecommunications sector, the term "cross-subsidization" was used
historically in relation to Pattern 1, in the specific case when Dom held a legal
monopoly in Market 1."* As can be seen in the 1991 Guidelines, the main
concern of the Commission was that the monopoly profits realized with reserved
services, which were not attributable to superior efficiency but rather to a legal
monopoly, would be used to strangle nascent competition in liberalized (non-
reserved) services.*-" The Commission announced that, in the course of
decisions taken under Article 81(3) EC (ex 85(3)) it would require undertakings
not to cross-subsidize.*** At the latest with the Terra Pa* case, it became aware
that cross-subsidization could also be an issue in liberalized markets, when
profits derived in a market where the firm is dominant are used to sustain the
operations in a competitive market. Indeed in 7Wra Pa£, the predatory practices
of Tetra Pak in the non-aseptic markets could only be sustained because it held a
dominant position in the aseptic markets, thus endowing it with a war chest for
its operations in the non-aseptic markets."* The reasoning of the CFI, however,
does not condemn such cross-subsidization as such, focussing instead on the
predatory pricing (for non-aseptic cartons and machines) taken in isolation,
without regard to why such pricing was sustainable.*-'* The Terra Pait case
shows that cross-subsidization is closely linked to predatory practices in a multi-
product setting, to the extent it allows a multi-product firm to sustain a predatory
pricing policy as regards one product by shifting losses to another product and
thereby leaving the firm profitable overall."' Yet the CFI and ECJ have yet to
issue a pronouncement on the application of Article 82 EC (ex 86) to cross-
subsidization.

While in Ä77MCY the Commission was satisfied that the US and UK regula-
tory frameworks provided sufficient protection against cross-subsidization ,"* in

'•" Indeed at first the Commission gave the impression that it was interested in cross-subsidiza-
tion only in the context of firms holding special or exclusive rights: see Bronckers, jupra, note 530
at 109-11. See also Handier and Buendia Sierra, jupra, note 529 at 902.

'•'•' 1991 Guidelines at 20, para. 102. As stated at para. 103. cross-subsidization across reserved
services or from non-reserved to reserved services is not problematic.

**• Ibid, at 21.para. 107.
' " As found by the Commission in 7>/ra Pa*//, supra, note 457 at Rec. 105,147,150,157.
"* See CFI. 7Wra Pa*, jupra. note 456 at Rec. 147-52. 185-93. At Rec. 186, the CFI expressly

rejected the submission of Tetra Pak that it was necessary to prove cross-subsidization in order to
establish predatory pricing (on the UK market for non-aseptic machines). In obiter, the CFI added
that it would also have supported a finding of cross-subsidization (at Rec. 193). In its judgment,
supra, note 456, the ECJ did not comment upon the reasoning of the CFI on those points.

*" See Abbamonte. .vupra. note 516 at 425-7; Hancher and Buendia Sierra, supra, note 529 at
913 ft; Martinez, supru. note 511 at 8 and Bronckers, supra, note 530 at 107-8.

"» See B77MC7 /. supra, note 125 at 52, Rec. 57.
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it felt the need to impose a condition relating to cross-subsidization."''
That condition provides that the subsidiaries created in the course of the Atlas
operation will be legally separate from their parents, that they will obtain their
own debt financing, that they will not allocate expenses, costs or depreciation to
their parents and that they will sell products and services to the parents either at
the same price as third parties (when there is trade with third parties) or at an
arm's length price (in other cases).'*" It will be recalled that, pursuant to the
non-discrimination condition, the parents are bound to apply the same terms and
conditions to Atlas and third parties for a number of listed services, as well as
reserved or essential services in general.**' Similar conditions were included in
the G/o/xi/One decision.*** In substance, the same conditions were imposed in
{//i/jource, with the addition of a general condition stating that the parents "shall
not grant any cross-subsidies... funded out of income generated by any business
which they operate pursuant to any exclusive right or in respect of which they
hold a dominant position."**' In [/n/worW, only the general condition was
included.'**

As for Pattern 2, it seems unlikely to occur in the telecommunications sector,
in view of the broad non-discrimination principle applicable to dominant opera-
tors; it has not arisen in any individual case so far.'*' Pattern 3, price squeeze,
was addressed in at least two decisions of the Commission in the manufacturing
sector.*** In the telecommunications sector, it appears that the Commission
acted (without taking a formal decision) in one telecommunications case, where
it found that the new business tariffs proposed by DT would represent a price
squeeze, since the tariffs offered to competitors for access to DT's network (so
that they could have a comparable offering for businesses) were too high and
left them with no margin to compete with DT's proposed new tariffs.'*'

3. Costing and accounting in a multi-service sector such as
telecommunications

The previous passages demonstrate that, whether the inquiry bears on excessive
pricing, predatory pricing or cross-subsidization (irrespective of the pattern), it
is bound to comprise an examination not only of the pricing practices, but also
of the costing and accounting of the dominant firm.

" ' Possibly because of a perceived weakness of the French and German regulatory frameworks:
see Af&u, supra, note 58 at 36, 54-5, Rec. 29(3) and Art. 4(e). On the use of conditions to bridge
gaps in national regulation, see i'n/ra, V.B.2.

* ° Ibid. *" Ibid.at53,Art.4(bXl).
** G/o/xi/One, 5upra, note 58 at 75-7, Art. 2(aX0 and 2(d).
*" (/nwource. .supra, note 130 at 22, Art. 4(III)( 1) and (2), as well as at 20, Art. 4<I)(I) (general

non-discrimination condition).
**• l/muwW, jupra, note 131 at 40, Art. 2(3), as well as Art. 2(1) (general non-discrimination

condition).
*" Supra, III.B.2.
*** See iVadona/ Carfcomzm; Company, jupra, note 269 as well as Decision 88/518 of 18 July

1988, Napier Brown/flr/m/i Sugar[1988] OJ L 284/41.
*" See the Press Releases IP/96/543 (26 June 1996) and IP/96/975 (4 November 1996). Among

other remedies, DT undertook to lower the tariffs offered to competitors.
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Yet at this point in time in the telecommunications sector, the most daunting
problem in the application of competition law as well as sector-specific regula-
tion is probably the assessment of costs. The problem touches essentially the
incumbents, since the law does not usually require newcomers to conduct the
same detailed accounting as incumbents''** and newcomers are in any event
better able to implement appropriate accounting systems as they build up their
operations. In view of these reported practical difficulties, it is worth examining
the issue of costing and pricing more closely.

As is explained in greater detail in the following pages, practical difficulties
arise mainly from the multi-service nature of telecommunications: a large range
of services can be offered on the basis of a single telecommunications network.

In order to gain a more precise idea of the tasks facing competition authorities
when they inquire into pricing and costing in the telecommunications sector, it
is useful to have a look firstly at the underlying economics (a.) and secondly at
the regulatory framework (here the ONP framework), where a number of provi-
sions concern pricing and costing (b.). The provisions of the 1998 Access
Notice on pricing and costing issues — which summarize the position of the
Commission — can then be examined in light thereof (c) .

a. T r̂mjr o/j/ie economic di?/M»e Aurrountfihg cosnhg

Considerable debate has taken place among economists as to how pricing and
costing issues can be approached in the telecommunications sector. An exami-
nation of economic literature reveals that a number of significant choices must
be made in the course of assessing the cost of a given service.*'"

In a first very basic step, a decision must be taken as to the appropriate
pricing rule, or seen from the cost side, on the items that can properly be
counted in as costs to be reflected in the price. The following options are gener-
ally put forward.

*** In the case of newcomers enjoying special or exclusive rights in another sector. Directive
90/388, Art. 8 (as introduced by Directive 96/19, Art. 1(8)) imposes accounting separation for activi-
ties in the telecommunications sector, as soon as they achieve a turnover of more than ECU 50
million. Directive 95/51. Art. 2(2) provides for a similar obligation for newcomers enjoying exclu-
sive rights in the cable TV sector. A corresponding obligation is found in the ONP framework:
Directive 97/33, Art. 8(1), with a stricter substance: the newcomers in question must either introduce
accouting separation (with the identification of cost and revenue, calculation and allocation
methods) or structural separation (ie conduct telecommunications activities with a separate legal
entity).

"* The following paragraphs are largely based on M. Cave and T. Valletti, "Regulatory Reform
and Market Functioning — Telecommunications", in G. Galli and J. Pelkmans, /frgufarory /?e^>nn.
Mart«/ fu/ii-rionmg <W Co/rtp*rmvenM.$ (forthcoming). See also Abbamonte, juprujiote 516 at
416-20; M. Cave et al , Afrrfmg uni'vvrstii rcrvire oMitfaricwu in a comperm've rWfrommunicaft'ons

(Report to the Commission. March 1994) at 27-34; Coopers & Lybrand. /fegufaring
in £urope — An /ndr/wmfrnf AfrviVw (June 1995) at Heading 4.; D. Encaoua and L.

Floe he I. "l.a tarirkation: du monopole a la concurrence itgulee" [1997] AJDA 254 at 262-3; J.
Michie, "Competition aspects of pricing access to networks" (1998) 22 Telecommunications Policy
467 and I. Vogelsang. "Analytische Kostenmodelle - ein notwendiges Übel" [1998] MMR 594.
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1. According to economic theory, the optimal solution (/irrt rVtf) for overall
welfare would be for the price to be equal to the mar^ina/ «wf o/prorfucf/on:

p = marginal cost

In that case, no additional gain in welfare could be made by increasing or
decreasing production. However, the incumbent would only recover its
marginal costs, ie the variable costs directly linked to the actual demand for
the service. If the total amount of fixed costs is not recovered elsewhere (ie
on other services), the service would be loss-making.-™' In the case of access
to the local loop, for instance, some authors argue that the fixed costs (ie the
cost of laying the wire from the switch to the customer premises and
maintaining it in working order) should be fully recovered through the basic
subscription fee paid by the customer, so that third-party access could be
priced at marginal cost without the incumbent incurring any loss."' The
majority position, however, would seek to allocate part of the fixed costs to
all services provided over the local loop, according to one of the methods
described below.

2. Since it is also a valid policy objective that the incumbent should cover its
costs — especially in the current context of fiscal restraint where the public
purse cannot step in — even if the ultimate solution is not optimal fur overall
welfare, the next best option (jecorui fce-jf) is to include in the price not only
the marginal cost, but also the average fixed cost (so-called "averse pricing
rufe"):

p = marginal cost + average fixed cost

With this solution, the Pandora box of fixed cost allocation is opened. A key
conflict here is whether the allocation should reflect the elasticity of demand
amongst users (including end-users) or not.

From the point of view of the incumbent seeking to avoid undue distortions
in demand, it is best to recover more of the fixed costs from the users whose
demand is less sensitive to price increases (price inelasticity), so that overall
demand remains stable (so-called "Äowwê  pricing").*" At the same time.

"° If the service in question is provided internally, the fixed costs may be covered by the prices
charged on the other services, in which case the service does not generate losses, but is cross-subsi-
dized. If the service in question is provided to a third-party, then a loss is incurred, since part of the
fixed costs must be allocated to the service in question and are not recovered from the third party.

' " See A u . Kahn, t<«inj? Go: ZVre#u/a//>iK f/i* AVOCMJ 0/ Dercgu/a/fon (East l-ansing,
Michigan: MSU. 1998) at 70 ff.

' " For instance, business customers tend to be more price-sensitive than residential ones (they
will change providers for a lesser price difference, given their traffic volume). Accordingly, it would
make sense for the incumbent to charge more for interconnection to providers whose clients are
mostly residential (including its own services to residential customers!), since they are less likely to
go elsewhere (and indirectly reduce the business volume of the incumbent). A greater proportion of
fixed costs would then be recovered from residential customers, so that the incumbent could offer
more attractive interconnection charges to providers whose clients are mostly businesses, in order to
preserve its interconnection business in the face of greater price-sensitivity. See however the
competitive concerns discussed in the main text.
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such a result is also beneficial for overall welfare, in that price-sensitive
customers benefit from reduced prices while other customers were ready to
pay higher prices in any event. A further advantage of Ramsey pricing is that
it is consistent with the basic rationale of allowing the incumbent to cover its
costs by charging more than the marginal cost of production while not
distorting overall market patterns beyond what is necessary.

While Ramsey pricing might be sensible from an economic point of view, it
does clash with the principle of non-discrimination, as described above,*" in
that the pricing formula is not based on objective considerations but rather on
subjective factors relating to users. Furthermore, competitive concerns arise,
in that price insensitivity might also be "forced" upon some customers for
lack of vigorous competition in comparison to the price-sensitive customer
segments,"'' so that careful examination would be required before any
Ramsey pricing is allowed.*"

3. A third option exists in vertical (upstream/downstream) cases where the
incumbent is also present on the downstream market which a competitor is
aiming to serve using the service purchased from the incumbent as an input.
It must be noted that this option assumes (among others) that end-user prices
are fixed, ie that end-user markets are competitive. Under that assumption,
overall welfare benefits if the most efficient producer would serve the
customer. The so-called "£j97c/>nf Compo/ienr Pr/cwg /?«/<? f £ C W " *
would have the incumbent price its service at marginal cost plus the opportu-
nity cost of providing the service to the competitor:"^

p = marginal cost + opportunity cost

With such pricing, the incumbent would recover its fixed costs,"* and in
addition only more efficient competitors would be led to offer services on the
end-user market, since they could operate profitably on the end-user market only
if their marginal costs on that market were inferior to those of the incumbent."'

' " See™pro,ni.B.2.
'** A very likely situation in light of practical experience so far as regards some segmentations,

for instance between business and residential customers.
*" Cave and Valetti. supra, note 549 suggest that in some cases, for instance mobile versus fixed

telephony operators, these competitive concerns are exaggerated and Ramsey pricing should be
accepted.

" * Proposed by WJ . Baumöl and J.G. Sidak, 7o>vard Co/n/*ri»io/i in kxra/ 7>/epnony
(Cambridge. Mass.: MIT Press. 1994).

' " Ie the profit (over marginal costs) that would have been made by the incumbent if it had
served the end-user itself instead of the competitor doing so.

"* The opportunity cost for the incumbent, as defined ibid., is the price on the end-user market
minus the marginal cost of the service sought as an input and the marginal cost of providing the
service to the end-user. What is left should cover that part of the fixed costs that should be allocated
to the service sought as an input (it is perhaps nil. if some cross-subsidization is taking place within
the incumbent), unless the end-user market price is in fact so low that the incumbent is not even
covering its marginal costs on that market.

"•* In light of ibid.. only if the competitor has a lesser marginal cost than the incumbent on the
end-user market can it make a profit.
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Given the assumptions on which it relies, the practical significance of ECPR is
limited, even if it draws the attention to the importance of ensuring that pricing
encourages efficiency.**"
In practice, the EC and its Member States have generally opted for the second

method described above, but without allowing Ramsey pricing (except in certain
cases), since the incumbents are subject to an obligation not to discriminate
between their customers on "subjective" grounds such as the price-sensitivity of
those customers and their end-users.**' The provisions of the ONP framework
concerning pricing and costing are reviewed below.

Once the average pricing rule is chosen, another crucial choice must be made
as regards the method according to which fixed costs are allocated to a given
service. In a multi-service sector such as telecommunications, firms typically
provide a variety of service offerings, eg voice telephony, data communications
and infrastructure provision, all under one roof.

In such a multi-service setting, costs can be either common*" (ie common to
a number of services) or incremental (ie directly linked to one service).
Incremental costs will comprise variable costs that are directly linked to an
increase in production of a given service as well as any fixed costs that are
exclusive to that service.*" They can be entirely allocated to that service right
away.

Fixed costs, however, will often be common costs, in that they are incurred
for the production of many services. Common costs cannot thus be directly set
against a given service; rather, they must be spread amongst the various services
according to one of a number of allocation formulae:***

cosf (FDC): All common costs are allocated to the various
services according to some measure such as traffic, revenue, profit margins,

* ° For instance, if end-user prices are fixed not because the market is competitive but because
the incumbent is in a dominant position and charges supra-competitive prices, ECPR guarantees that
the incumbent will continue to derive monopoly rents from the end-user market.

*" With respect to interconnection. Directive 97/33, at Art. 7(3), allows for differentiated tariffl
in the reference interconnection offer, where the type of interconnection or the licensing condition»
provide an objective justification (it is discussed in detail jupra, Chapter Two, I.F.2.). It is difficult
to characterize this as a opening to Ramsey pricing, since there is no indication that the differentia-
tion criteria just mentioned are related to price elasticity. Another possibility for Ramsey pricing
comes from the distinction between interconnection and access, which has always been present in
the EC regulatory framework (see jupra. Chapter One, II.2xl.): here as well, there is no indication
that the distinction mirrors any difference in price elasticity at the end-user level.

*** Among economists, a distinction is made between "joint costs", where two or more product«
are of necessity produced together, and "common costs", where two or more products are produced
together for the sake of achieving economies of scope, without any inherent necessity. The distinc-
tion is not relevant for the purposes of the present work: see Abbamonte, j«pra, note 516 at 416.

**' An example of a fixed cost falling within incremental costs could be for instance the cost of
voice messaging equipment in order to offer a voice mail service to the general public. In the short
run. this is a fixed cost (the equipment must be bought irrespective of the level of production). In the
long run, this might become a variable cost (the capacity of the equipment must be increased by
"quantum leaps" as demand grows).

*" See also Hancher and Buendia Sierra, supra, note 529 at 906-8.
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etc. For instance, if services A and B use one switch together and service A
generates twice as much revenue as B, then the cost of the switch could be
allocated for two-thirds to service A and one-third to service B. It can be seen
that, while FDC is relatively easy to carry out, it is somewhat arbitrary, since
the measure used for allocation might bear no relationship with the under-
lying economic realities. Some improvement can be realized with activity-
based costing, where efforts are made in the accounting system to link each
cost item with a specific activity. Furthermore, FDC starts from the existing
cost data, and therefore does not necessarily promote efficiency.

- Long-ran mcreme/i/a/ cos/ (ZJ?/CJ: Here an attempt is made to correct the
disadvantages of FDC by extending causation as much as possible through
the individualization of a given service. It was seen above that incremental
costs are those that can be directly linked to a service in particular, and that
they will usually be variable costs. In general, costs will tend to be fixed in
the short run and variable in the long run (since in the long run, all costs will
tend to depend on the level of production). If a long-run perspective is
assumed, it then becomes possible to identify a larger range of costs that
become variable and can be linked to the service in question, for instance
investments in increased transmission capacity and switching equipment
(whereas on a short-run perspective, those are fixed as well as common costs,
since the service uses the capacity and equipment that are on hand at the time
it is introduced). In the end, some common costs will nevertheless remain
impossible to allocate, including overhead costs (head office, legal services,
etc). Those can be either left out or allocated on a more or less arbitrary basis,
of the type used under the FDC method. In practice, assessing LRIC often
involves building an engineering model of the service in question to see what
elements it requires (equipment, transmission capacity, personnel, etc.) and
then putting a cost figure on these elements. For that operation, it is possible
either to use the historical cost data of the firm (backward-looking or histor-
ical costing) or to assume that the required elements are purchased under
current market conditions, ie with the best technology at the lowest price
possible (forward-looking approach).'*' The forward-looking approach tends
to find the most favour, since it is open and geared towards efficiency.** The
resulting formula is called "forward-looking long-run incremental costs" (FL-
LRIC), and it is currently very popular in telecommunications regulation,**"

*** The choice between historic or forward-looking measurement is also hotly debated. For
Germany, see the discussions surrounding the costing model prepared for the NRA: R. Doll and R.
Wieck, "Analytische Kostenmodelle als Grundlage for Entgeitregulierungen" [19981 MMR 208 and
T. Mellewigt and B. Thiessen. "Bottom-up-Kostenmodelle als Keminstrument für zukünftinge
Entgeltregulierungsentscheidungen" 11998] MMR S89.

"* See Vogelsang, supra, note 549. For a criticism of FL-LRIC, see A £ . Kahn, supra, note SSI
at 89-96.

**' See the study made by the Commission in its Communication of 19 March 1998 on intercon-
nection pricing in a liberalised telecommunications market, [1998] OJ C 84/3 at S: at the time, in
addition to EU Member States, the FL-LRIC standard was already used in the USA, Australia and
New Zealand.
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including in the ONP framework, as seen below. Nevertheless, as is apparent
from the above, it is fairly complex. Furthermore, using a forward-looking
approach may leave even efficient firms with stranded costs/** if their histor-
ical costs were higher than the current market costs (because of technological
evolution, for example). Accordingly, it tends to provide a disincentive on
long-term investment.

- Sfand-a/o/K cosr (SAC): Here it is simply assumed that the service in question
would be built on a stand-alone basis, from scratch. Like FL-LRIC, the SAC
formula also requires some modelization, but in addition, it would impose on
the service in question the full burden of the common costs that cannot be
allocated in the end. It therefore results in a higher cost figure. In addition, it
also ignores any economies of scope that could legitimately be derived by the
multi-service firm.

The above discussion might not be of much practical consequence, were it not
for the fact that the telecommunications sector is characterized by a high propor-
tion of common costs as opposed to incremental costs."" Indeed, this is perhaps
the key factor in enabling the telecommunications sector to achieve the signifi-
cant economies of scope that characterize it. In principle, transmission facilities
are suited for all types of services, depending on the equipment attached
thereto.'™ Switching equipment used to be fairly specialized (eg for voice, data
according to a specific protocol, etc.), but nowadays it is becoming more and
more universal, as networks are digitalized and voice/video becomes another
form of data. Public networks will increasingly be massive switching and trans-
mission installations, from which a wide range of services will be offered, with
service differentiation taking place in the "intelligence" of the network, ie in the
software which controls the network. If anything, therefore, common costs —
already representing the bulk of costs — will tend to increase in relation to
incremental costs.

The resulting picture would thus be as follows: the bulk of the costs of
telecommunications operations are incurred for setting up a network, ie building
or renting transmission capacity, installing switching equipment and establishing
back-office (billing, customer care, etc.) as well as head-office functions. With a
digital and intelligent network built according to current standards, offering new
services and features requires less additional investment than before: some extra
equipment must be brought in, but those services and features will for a substan-

**" Stranded costs are costs that were justifiably and efficiently incurred in the past, in the hope
that they would be recovered in the future (eg investments in infrastructure), but which cannot be
recovered anymore due to a change in the operating environment of the firm, such as technological
(revolution or regulatory reform.

*" Encaoua and Flochel, jupra, note 549 at 255-6.
*™ In practice, there are technical limits to the transmission capacity of certain types of facilities,

such as renders them unsuitable for certain applications under certain circumstances. For instance,
there is a technical limit to the throughput that can be achieved over copper wiring (twisted pair),
although technology advances seems to push that limit upwards in increments. Similarly, radio and
satellite transmission facilities also show some technical limits.
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tial part be implemented through software. As for the actual service provision,
carrying out a call or dispatching a data packet over the network generates
minimal if not negligible additional costs when compared to the cost of setting up
the network. If anything, problems related to the allocation of common costs in
the telecommunications sector are thus only likely to worsen.

In addition, incumbents generally lack the sophisticated analytical accounting
systems required to generate the data required in order to apply a costing model
such as described above, irrespective of which option is chosen. Historically,
incumbents operated under public sector accounting principles, which usually
did not require analytical accounting methods to be applied. One of the greatest
organizational challenges facing incumbents as markets are liberalized is to put
in place — even if only for their own internal purposes — the kind of
accounting system that provides them with sufficient information over their
operations to be able to cope with a competitive environment. In an organization
of the size of incumbent TOs, implementing that kind of accounting system can
take a few years/"' While this cannot provide incumbents with an excuse for
not complying with legal requirements, regulatory authorities must reckon with
that reality.

b. Pricing anrfcorting wmfer »ne OW/ramewonfc

The ONP framework contains many provisions relating to pricing, costing and
accounting, which can be summarized in Table 3.14. Without going into an in-
depth discussion of those pricing and costing provisions, the following general
remarks can be made.

First of all, the ONP framework is not very precise overall. The general provi-
sion found in the Annex to Directive 90/387 (Framework Directive) merely
advocates cost-orientation. Likewise, the provisions of Directive 98/10
concerning price control for the voice telephony offerings of SMP operators do
not go beyond the cost-orientation requirement. The term "cost-oriented"
already leaves some room for maneuvre; it was coined in order to avoid "cost-
based", which was thought too strict and too prone for disputes among market
players. Furthermore, in view of the above discussion, even if "cost-orientation"
might seem a reasonable compromise on its face, there is a very broad range of
practical possibilities for costing, pricing and accounting, all of which might be
said to result in cost-orientation. In the end, when the ONP framework gives no
further details beyond the general principle of cost-orientation, it leaves a lot of
discretion to operators and regulators. In view of the multiplicity of options
offered by economic theory (as set out above), it may in fact be wise not to give
too many details in the EC regulatory framework.

Article 7(2) of Directive 97/33 would also appear to be relatively open, since
it binds SMP operators to cost-orientation in interconnection pricing, but

*" In its Communication of 19 March 1998, supra, note 567 at 7, the Commission recognizes
that it can take 2 years to introduce a new accounting system, and hopes that the required time will
be reduced as experience is gained.
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without any further detail as to how cost-orientation is to be assessed. However,
the recitals of Directive 97/33 and the provisions concerning the reference inter-
connection offer indicate that FL-LRIC is the preferred costing standard."*
Furthermore, in its Recommendation on Interconnection Pricing and the accom-
panying Communication, the Commission also suggested that FL-LRIC was the
most appropriate costing standard for the implementation of Directive 97/33,"*
so that despite the lack of specificity at Article 7(2), it can be assumed that FL-
LRIC is the preferred standard for interconnection pricing under EC law. In
other instances, as can be seen on Table 3.14, the ONP framework also provides
for a more specific costing standard.

Secondly, when looking at the instances where the costing standard is speci-
fied, it would seem that where the main aim of the provision is to reduce or
avoid excessive pricing to customers, FDC is put forward as the costing
standard, as in Article 10 of Directive 92/44 concerning the price of leased lines
and Article 18 of Directive 98/10 concerning the price of public voice telephony
(as long as special or exclusive rights remain), the latter provision being of
limited relevance now. Since it is based in principle on historical costs (which
might be at an inefficient level) and requires the allocation of all common costs,
this approach could result in higher prices. In comparison, when it comes to
avoiding that newcomers would subsidize incumbents, either through intercon-
nection charges (Article 7(2) of Directive 97/33, seen against the background
described above) or universal service contributions (Article 5(3) of Directive
97/33), the ONP framework opts for a FL-LRIC standard. FL-LRIC would tend
to produce a lower figure than FDC, since it is based on current costs (ie the
costs to a hypothetical efficient operator) and does not require that all common
costs be allocated, but rather that the common costs be assigned to a particular
service to the extent that they would relate to it when seen from a long-run
perspective. In addition, other policy considerations come into play: since FL-
LRIC tends to result in a lower figure than FDC, the interconnection charges
would be set at a relatively low level, so as to foster entry in the telecommunica-
tions sector, as is expressly stated in Recital 10 to Directive 97/33." '

Notes to table 3.14

' " See also Directive 92/44, Rec. 17-18.
'•" See also the Communication of 19 March 1998, .supra, nole 567.
"* See also the Commission Communication on Assessment Criteria for National Schemes for

the Costing and Financing of Universal Service in telecommunications and Guidelines for the
Member States on Operation of such Schemes, 27 November 1996, COM( 1996)608final.

' " In its proposal ([1995] OJ C 313/7, Art. 7(2) and (3)), the Commission had implicitly
provided for FL-LRIC, since the substance of Annex IV was made applicable to interconnection
pricing directly and not merely to the reference interconnection offer. At the Common position
stage, however, the Council modified the proposal, which remained approximately intact in
Directive 97/33: see the Common position of 18 June 1996 [1996] OJ C 220/13, Art. 7(2) and (3).

" ' See Recommendation 98/195 of 8 January 1998 on interconnection in a liberalised telecom-
munications market (Part 1 - Interconnection pricing), [1998] OJ L 73/42 at 43 as well as the
Communication of 19 March 1998, supra, note 567 at 5-6.

' " See the summary of the various ways in which policy consideration might influence access
pricing determination in M. Cave and T. Valletti, ji^ra, note 549.



Table 3.14 Provisions of the ONP framework relating to pricing, costing and accounting

Provision Subject-matter Aim Substance Comment

Directive 90/387 (as amended by Directive 97/51)

Annex i General provision on
, tariffs for ONP services

I

Efficient pricing level Cost-orientation until
effective competition

Directive 92/44 (as amended by Directive 97/51)

General provision with limited practical effect.

Rec. 14 (Dir. 97/51)™

Art 10

Pricing of ONP
leased lines

Reduce excessive leased
line prices

Cost-orientation until
effective competition

Directive 97/33 (and Recommendations thereunder)

Costing standard might tend to result in higher prices
(because it is based on historic costs). No discrimination
allowed according to how customers use their leased lines.

Rec. 10

Art. 7(2)

An. 7(3).
Annex IV

Pricing of
interconnection by
SMP operators

Avoid subsidies from
competitors to SMP operators
and price squeeze; encourage
entry

Cost-orientation

Cost-orientation (actual
costs and reasonable
rate of return)

Elements for
interconnection charges
in reference offers

&tween LR1C and
S\C. preference
^LRIC

•>LRIC

No choice of cost standard in the operative part of the
Directive itself

The list of elements to be taken into account when putting
together the interconnection charge found in the reference
offer broadly follows FL-LRIC



Rccommendadoa oe
Interconnection
Pricing'"

Rec. I I
An. 8(2).
Annex V

Recommendation on
Accounting Separation
and Cost Accounting

Rec. 8

Art. 5(3). Annex 111"«

Pricing of
interconnection
by SMP operators (esp.
call termination)

Pricing of
interconnection by
SMP operators

Avoid cross-subsidies and
discrimination

Coating of universal Narrow down the cost of
service universal service to avoid

subsidies from competitors to
universal service provider

CoM-orieotaik«

Accounting separation
for interconnection

Net cost

FL-LRlC(best
practice prices in
the meantime)

FDC

FL-LRIC(BisMi
revtnti)

Cost standard might produce lower prices (since it is
forward-looking); designed to attract entry, but might deter
investment

Not clear how accounting separation with an FDC standard
is to be reconciled with the preceding provisions on
interconnection pricing

Directive 98/10

An. 17.18

Art. 18(3)

Pricing of voice

telephony by SMP
organizations
Pricing of voice

telephony as long as
special/exclusive rights
remain

Avoid excessive prices
to customers

Avoid excessive prices to
customers

Cost-orientation

Cost-orientation FDC

No cost standard spedned.

Cost standard might resafc in higher prices (since based on
historical costs). Unfitted relevance following removals of
special/exclusive rights in all but one Member Slate.
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Furthermore, while pursuant to Article 7(2) of Directive 97/33 and related
provision, interconnection pricing should be cost-oriented according to an FL-
LRIC standard. Article 8(2) of the same Directive requires that SMP operators
introduce accounting separation between their interconnection and other
businesses. The purpose of this provision is not so much to prevent that the SMP
operator would be subsidized by its competitors, but rather to ensure that it does
not cross-subsidize between its businesses and that it does not discriminate in
favour of its own business in the terms and conditions for interconnection. In
other words, the crux of the matter is not so much to limit the costs allocated to
interconnection to the strict necessary, but rather to achieve adequate cost
allocation between interconnection and other services. A FDC standard is the
preferred approach here, as becomes clear in light of Recommendation 98/322
on Accounting Separation and Cost Accounting."* Indeed, while FL-LRIC
aims to isolate as much as possible the costs that an efficient operator would
incur to provide a given service (without regard to the remainder of the costs),
FDC might be more appropriate for accounting separation, where all costs must
be split between all services. It may very well be that, under ideal conditions,
the result of FL-LRIC costing pursuant to Article 7(2) would coincide with FDC
costing pursuant to Article 8(2), but in view of the different objectives of the
two provisions and the differences between the costing standards, chances are
that some discrepancies will arise.

In the end, even if they are rather limited in scope and depth, the pricing and
costing provisions of the ONP framework are already very ambitious in view of
the considerable theoretical and practical difficulties encountered with costing
and accounting in the telecommunications sector, as described above. The
accounting system described in Recommendation 98/322, in particular, would
seem to be a still rather distant perspective for most incumbents.'" In fact, the
most effective and best publicized part of the ONP framework, as regards
pricing, has probably been the set of best practice prices ("benchmarks") for
interconnection contained in Recommendation 98/195 of 8 January 1998.'*'
These prices have been determined not by reference to costs, but simply by
averaging the prices from the three EU Member States where interconnection is
the least expensive. They are meant to provide guidance until such time as
prices based on costs according to the FL-LRIC standard are available.

" ' Commission Recommendation 98/322 of 8 April 1998 [1998) OJ L 141/6.
*™ On the assumption that incumbents desire to implement such an accounting system at all.

While incumbents certainly want to gain the analytical accounting capabilities that are essential to
face competition, the system described in Recommendation 98/322, ibid., appears to be very suited
for regulatory purposes, but may not reflect how incumbents would choose to structure their opera-
tions. Kiessling and Blondeel, 5u/ira, note 528 at 577-8 note that the provisions of the pre-liberaliza-
tion ONP framework relating to prices and accounting were of limited scope (nothing on tariff
rebalancing) and were not followed in practice.

*** Commission Recommendation 98/195, supra, note 576. The best practice prices have been
revised downwards later in 1998, with Recommendation 98/511 of 29 July 1998 [1998] OJ L
228/30. That approach is not without its critics: see D. Molony and S. Nye, "EC's policy of price
fixing under scrutiny" 210 CWI 1 (7 September 1998).
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c. Pricing am/ cosnVig in comperifion /aw

In light of the above, it can be seen that, when competition law ventures into
pricing and costing issues in the telecommunications sector, it enters an area
marked by considerable theoretical debates and practical difficulties, which was
already charted by sector-specific regulation (ONP), albeit with limited success
so far. As was noted previously in relation to the essential facilities doctrine,*"
one must keep in mind not only the potential benefits that might result from the
application of competition law, but also the costs which could be inflicted on the
target of the intervention as well as the costs that are generated on the part of the
competition authority.

It is apparent from the previous discussion that the key issue is the fate of
common costs. '" From the perspective of the firm, it would probably be
sensible that every service should recover the costs that it directly and immedi-
ately generates (short-run incremental costs). As explained above, these costs
are however relatively small in comparison to the mass of common costs. With
respect to the latter, the theoretical "Ramsey pricing" approach defined above
certainly has an intuitive appeal: in all likelihood, the firm will try to shift the
recovery of common costs where demand is the least price-elastic, so that it can
meet competition where demand is more price-elastic. As long as common costs
are recovered, such as approach cannot be criticized on grounds of ineffi-
ciency.'*' In addition, from a practical perspective, a new service could be
priced as low as incremental cost, since the common costs are already covered
by the existing services. It makes little sense to spend time and energy carving
out the part of the common costs to be imputed to a new service, unless the firm
wants to free some room to reduce the prices of existing services by shifting part
of the common costs away from them.

As seen above, in a number of cases, sector-specific regulation imposes limits
on the freedom of firms to assign their common costs at will, by requiring
specific cost allocation standards such as FDC or FL-LRIC to be followed for
the pricing or costing of certain key elements such as leased lines, interconnec-
tion or universal service. These limits are usually based on sector-specific policy
considerations, such as encouraging market entry in the short term (in the case
of interconnection),*** reducing historically high price levels that were deter-
mined to be an obstacle to the development of the telecommunications sector
and the economy in general (in the case of leased lines)*** or limiting the scope

*»' Supra, ni.A.5.
'»^ See Hancher and Buendia Sierra, jupra, note 529 at 904-5.
*•' It could be that newcomers would not be in a position to match the incumbent's prices if those

merely recover incremental costs, and that the entry or survival of newcomers would thus be threat-
ened. Yet as long as the incumbent recovers its incremental costs from the service in question and its
common costs from other services, it is certainly not operating inefficiently. The customer on the
price-elastic market benefits from low prices (at or barely above incremental cost), while the
customer on the other market(s) do not necessarily suffer, since demand there is less price-elastic.

*" See in/ra. Chapter Four, I A.I.
*" This could fit within the category of "supplier access" outlined in/ra. Chapter Four, HJC.1 .
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of measures that create an exception from competitive market conditions (in the
case of universal service contributions).'**

For the application of competition law, these sector-specific considerations
should not play a role: that is precisely why sector-specific regulation exists
besides competition law. Furthermore, as seen above, detailed inquiry into
internal matters such as pricing and costing is rife with theoretical controversies,
conflicts with the spirit of competition law and puts heavy demands upon
competition authorities. It would accordingly seem that the application of
competition law to a sector such as telecommunications, where firms are
typically multi-service firms and common costs are significant in relation to
incremental costs, should respect as much as possible the freedom to allocate
common costs and address only situations where the pricing and costing
decisions of the dominant firm clearly lead to inefficiencies and loss of welfare
in excess of any cost generated by meddling in the allocation of common
costs.**'

In the case of dominant firms, in any event, the principle of non-discrimina-
tion, especially when it is extended to the new pattern described above,'**
already curtails in a significant fashion the freedom to assign common costs.
Indeed, pursuant to that principle, a firm must provide services for which it
holds a dominant position on the same terms and conditions to all customers,
including its own subsidiary that may be competing with third-party customers
on downstream markets. Within the framework of a given service, the principle
of non-discrimination would thus remove any discretion for the allocation of
common costs: for instance, leased lines cannot be priced differently according
to the use to which they are put (even if those uses evidence different price
elasticities at the end-user level).'*' Depending on how broadly the concept of
"service" is construed,**' the multi-service dominant firm is thus already subject
to more or less extensive constraints on its freedom to allocate common costs.

Applying this approach to the three competition law issues surveyed at the
beginning of this sub-section would lead to the following conclusions.

As regards excessive pricing, the multi-service firm should be able to shift all
its common costs to a given service if it sees fit. That service would then be
priced at its stand-alone cost, which cannot be an excessive pricing level since a
single-service firm would price at that level. Pricing at or below SAC should
accordingly not be found excessive. If excessive pricing is suspected in relation

*** On universal service, see also ju/wa. Chapter One, IV.D.I., Chapter Two, IJU. and in/ra.
Chapter Four, 1I.C.2.

*" See also Kiessling and Blonde), jupra, note 528 at 577, who would advocate the same prudent
approach in all instances of price regulation. G. Knieps. "Der Irrweg analytischer Kostenmodelle als
regulatorische Schattenrechnungen" (1998) MMR 598 also expresses fundamental doubts as to the
ability of regulators to produce any positive welfare effect with price regulation.

'«" Seej«pru,III.B.3.
' » ' The ONP framework contains a similar obligation at Art. 10( 1X») of Directive 92/44 (see also

Art. 8(2) thereof).
**• For example, public voice telephony and virtual private networks (VPNs) for voice can be

seen cither as one service or two distinct ones.
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to more than one service, the assessment might become more complex, to the
extent that the common costs which cannot be allocated should not be recovered
more than once (ie each service cannot be priced at SAC, or else the revenue is
covering more than the costs).*"

As regards pr«fafory pricing, ie the lower end of the pricing scale, the multi-
service firm should be able to shift all its common costs away from a given
service if it sees fits, aj /onj? as f/*y a/r r«Y>vrr«/ p/sr-u'/irrr.*'" That service
would then be priced at its incremental cost (IC). No inefficiency arises under
those conditions, although it may be that competitors would be injured, since
their costs (comprising their own incremental and common costs) could be
higher than those of the firm in question.'*'" In a sector such as telecommunica-
tions, where short-run incremental costs are sometimes negligible (eg the cost of
offering voice mail if a firm already offers voice telephony), one might argue
over the time scale for the assessment of incremental costs: it seems that one
should go beyond the short run in order to have a realistic picture of the business
case for the firm.*** Accordingly, prices above IC (assessed beyond the short
term) should not be seen as predatory, provided that the common costs not
recovered from these prices are recovered elsewhere.

That last condition leads to the problem of cro.s.f-SM/>sM»'zaf/7>n. Three
different patterns were outlined above.

For Pattern 1 (cross-subsidization across unrelated markets), in the case of a
hypothetical firm X, offering two services, A and B, if service A is priced close
to incremental cost, that part of the common costs which in theory should be
recovered from service A must come from service B. The latter would thus have
to be priced sufficiently high above its own incremental cost that the common
costs from A and B would be recovered from service B alone. If firm X is subject
to competitive pressures on the markets for A and B, then it is essentially taking a
bet on the accuracy of its assessment of the respective price-elasticity of A and

*" It then becomes a matter of assessing whether the total of the revenues derived for each
service, over and above the respective incremental cost of each service, remain less than or equal to
the common costs that could not be allocated. If that is the case, those services are not priced above
their "collective S A C .

"* If common costs are not recovered elsewhere, ie on other services, the firm is loss-making
overall, which would not seem to be rational strategy. A multi-service firm embarking on a preda-
tory strategy with respect to one service seems more likely to shift the losses upon other service»
than to plunge the whole firm into loss in the hope of recovering those losses later on if and when
the predatory strategy succeeds.

**' Hancher and Buendia Sierra, jupra, note 529 at 917 ff. argue that Article 82 EC should also
apply if an efficient competitor is injured even if the dominant firm prices above incremental cott. In
those cases, however, the law might be protecting competitors more than competition.

"* For instance, if the incumbent has spare capacity and starts to offer "free" Internet access (ie
access to the Internet for the cost of the call to the Internet point-of-presence (POP)), it may well be
that the revenues from calls made to access the Internet suffice to cover the immediate incremental
costs of the "free" Internet service. In the longer run, however, as the service becomes increasingly
successful, it may not be too long before the incumbent has to increase the capacity dedicated to it»
Internet access business. If the call revenues do not cover the cost of that capacity increase (which is
incremental in a longer term perspective), then a competitive concern may arise, if competitors were
driven out of the market on the basis of a price that was not sustainable in the longer term.
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B."* Even if firm X were not subject to competitive pressure on the market for
service B, it could still shift all of its common costs to service B, since it would
then be pricing B at SAC, which should not be cause for concern, as seen above.
Only if firm X were pricing above SAC on market B could problems arise, since
it would derive extra revenues from market B, over and above any costs which
could conceivably be allocated to the provision of service B; those extra revenues
could then be used to cross-subsidize its operations elsewhere in an anti-competi-
tive fashion, for instance by pricing service A below incremental costs.
Accordingly, if individual service prices are not excessive (they remain at or
below SAC) or predatory (they remain at or above IC), no concern should arise
under Pattern 1 cross-subsidization.

As mentioned before, Pattern 2 (cross-subsidization in a vertical setting, with
discrimination) is unlikely in view of the broad non-discrimination obligation
imposed on dominant firms, extending even to the treatment of their own
subsidiaries. Assuming for the sake of argument that the non-discrimination
obligation would not extend to internal trading with subsidiaries, one would
expect that the price of the upstream service to third-parties could be higher than
the internal transfer price, since the dominant firm must recover part of its
common costs from the third-party (otherwise it is making a loss on that transac-
tion), whereas internally it can always allocate common costs away from its
subsidiary. It is difficult to ascertain at what point the difference between the
internal price and the price to third-parties would become anti-competitive:"*
while an internal transfer price at less than IC and a third-party upstream price at
SAC or more would warrant intervention by competition authorities, a lesser
difference might create problems as well.

As for Pattern 3 (price squeeze), if the dominant firm were to allocate all
common costs at the upstream level and therefore price at SAC to both its
subsidiary and third-party competitors in the downstream market, presumably
the subsidiary and the third-party would have to recover their own costs (and a
reasonable profit) from the margin between the upstream price and the prevalent
price on the downstream market. In theory, a third-party competitor that could
not work within that margin would have less efficient operations on the
downstream market than the subsidiary of the dominant firm, and on that
account it might not be worth intervening to preserve its position on the
downstream market. Here as well, it would seem that pricing at or below SAC
would exclude any price squeeze.

**' Another firm could offer service B at a lesser price than firm X. Firm X would stand to lose
market share for service B if the market is more price-elastic that it thought. It would soon start to be
unable to recover its common costs and would have to revise its pricing policy.

.vx> |, depends on a series of factors, including the extent to which the third-party customer of the
upstream service directly competes with the subsidiary on the downstream market. If they are head-
to-head competitors (eg both offering public voice telephony to the same customer groups), then it is
difficult to see why the subsidiary should not bear the same share of common costs as the third-party
customer, since they face the same price elasticity at the downstream level. If the two do not
squarely compete against one another, then there is room to argue in favour of Ramsey pricing,
whereby the allocation of common costs in the upstream prices would reflect price-elasticity at the
downstream level.
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The resulting picture is that, as long as a dominant firm prices its services
somewhere between incremental costs (seen in an adequate time scale) and
stand-alone costs, overall welfare should not be adversely affected, on account
either of excessive pricing, predatory pricing or cross-subsidization (with the
exception of cross-subsidization Pattern 2, if the non-discrimination obligation
were to be relaxed). This is the so-called "Faulhaber rule" elaborated in the
context of the assessment of cross-subsidization.'*'" The advantage of the
Faulhaber rule is that it preserves the firm's freedom to allocate costs to the
greatest extent possible, so that economies of scope and other efficiencies arising
from multi-service operations can be derived, while focussing on the cases where
serious concerns for overall welfare arise. In other words, that approach recog-
nizes the important distinction between cross-subsidization as a specific competi-
tion law concern and the more general issue of cost allocation.*"'

Furthermore, the Faulhaber approach, by focusing on IC and SAC as the main
indicators of competitive concerns, avoids intruding too deep into controversial
matters of costing and accounting: IC is calculated by reference to a service
taken in isolation, and thus does not take into account common costs that cannot
be allocated, while SAC does not require cost allocation calculations, since all
common costs are allocated to the service.

The main alternative to the Faulhaber rule is a more interventionist approach,
relying on FDC, whereby competition authorities become entangled in cost
allocation as a general issue, since they would measure the cost allocation
decisions of the firm against their own standards for full cost distribution. From
that perspective, any misallocation of common costs can give rise to cross-
subsidization and to competition law concerns.'^ In short, costing and
accounting decisions taken by firms would in principle have to conform to a
legal standard, which may or may not correspond to business realities.

4. The 1998 Access Notice: towards a general principle of cost-oriented
pricing for dominant firms under competition law?

In the 1998 Access Notice, the Commission set out its approach to the three
issues as follows:

- As regards excessive /wicing, the Commission would seem to opt for an FDC
approach to the assessment of the production costs. As it wrote:*""

Appropriate cost allocation is therefore fundamental to determining whether a
price is excessive. For example, where a company is engaged in a number of
activities, it will be necessary to allocate relevant costs to the various activities,
together with an appropriate contribution towards common costs.

*" See G. Faulhaber, "Cross-subsidization: Pricing in Public Enterprises" (1975) 65 Am. Econ.
Rev. 966. See also Abbamonte, jupra, note 516 at 416 and Encaoua and Flochel, jupra, note 549 at
256.

"• Abbamonte, ibid, criticizes the Commission for tending to adopt a FDC approach to cross-
subsidization instead of the Faulhaber approach.

*" See Handier and Buendia Sierra, jupra, note 529.
"*> 1998 Access Notice at 18, para. 107.
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If that approach is followed, considerable time and energy will be required to
conduct a full allocation of costs between activities. The resulting fully-
distributed cost measure will likely be lower than SAC (where all common
costs would be allocated to the activity under study), which means that it is
more likely that a price would be found excessive.
As regards predatory pricing, the Commission found that the AAfZO rule*"
had to be modified somewhat, so that instead of looking at average variable
cost, the incremental cost in a time range somewhere between the short and
the long run should be used/*" That would be in line with the results of the
above discussion, whereby the incremental cost over an adequate time frame
should be used.
Cro.K-.SK/7jHfizario/1 Pattern 1 is not dealt with expressly in the 1998 Access
Notice, which is in line both with the above discussion (where the rules on
excessive and predatory pricing also cover Pattern 1) and with the emphasis
put on predatory pricing without reference to cross-subsidization in the CFI
decision in 7Vrra

As for Pattern 2, according to the broad construction of the non-discrimina-
tion principled the Commission envisages a relatively strict scrutiny into
costing and accounting:*"*

(An abuse] could be demonstrated by showing that the dominant company's own
downstream operations could not trade profitably on the basis of the upstream
price charged to its competitors by the upstream operating arm of the dominant
company. A loss-making downstream arm could be hidden if the dominant
operator has allocated costs to its access operations which should properly be
allocated to the downstream operations, or has otherwise improperly determined
the transfer prices within the organisation... The Commission may, in an appro-
priate case, require the dominant company to produce audited separated accounts
dealing with all necessary aspects of the dominant company's business.
However, the existence of separated accounts does not guarantee that no abuse
exists: the Commission will, where appropriate, examine the facts on a case-by-
case basis.

Here the cure may be worse than the disease. In principle, a price differential
in favour of the downstream subsidiary can be justified, even though as
mentioned above the various costing standards provide little guidance here.
Assessing the situation on the basis of a full distribution of costs, as would
result from separate accounting, might lead to finding an abuse in cases where
in fact no efficiency concern would arise.

As for Pattern 3, the Commission refers to its decision practice, according to
which the margin left on the downstream market must be sufficient for a

«*' Supra, note 521.
«*" 1998 Access Notice at 18-9. para. 110-5. See also Abbamonte, ;upra. note 516 at 427-9.
•"' Supra, note 456.
" " See supra, III.B.
<*" 1998 Access Notice at 19. para. 117.
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reasonably efficient third-party competitor to operate profitably.*** That test
is broadly in line with the above discussion.

All in all, the 1998 Access Notice evidences a willingness to apply competition
law to pricing issues in the telecommunications sector, despite the difficulties
surrounding costing and accounting that were described above. It is true that
such difficulties are inherent in the application of competition law to pricing in
any sector of the economy: competition law is ill-equipped, in theory as well as
in practice, to deal with the inquiries into production costs that arc necessarily
bound with pricing issues. Nevertheless, in telecommunications, those difficul-
ties are compounded by the prevalent multi-service structure of the firms, as
well as the high level of common costs in comparison to incremental costs,
which stems from the network-based nature of telecommunications.

With respect to predatory pricing (and by implication Cross-subsidization
Pattern 1) and price squeeze (Cross-subsidization Pattern 3). the 1998 Access
Notice would at least seem to follow an approach that acknowledges those diffi-
culties by trying to preserve the firm's ability to allocate common costs us much
as possible. When it comes to excessive pricing and cross-subsidization with
discrimination (Pattern 2), however, the 1998 Access Notice advocates a more
interventionist approach, which might force dominant firms into a FDC straight-
jacket, whereby the allocation of common costs would be prescribed and the
efficiencies potentially resulting from Ramsay pricing or ECPR would be lost.

Moreover, at the beginning of the section devoted to pricing in the 1998
Access Notice, the Commission unified all the pricing issues under one global
principle:*"'

In determining whether there is a pricing problem under the competition rules, it
will be necessary to demonstrate that costs and revenues are allocated in an appro-
priate way. Improper allocation of costs and interference with transfer pricing could
be used as mechanisms for disguising excessive pricing, predatory pricing or a price
squeeze.

Accordingly to that passage, costs and revenues should therefore be allocated
"appropriately" as a general principle, and the three issues expressly listed
would be specific instances of the general principle.*"' "Appropriately" cannot
easily be defined. In relation to incremental costs, an appropriate allocation can
only be based on causation, ie the incremental costs of a service are assigned to
that service. In relation to common costs, the situation is far less clear. From the
point of view of a firm, it might certainly appear "appropriate" to engage in
Ramsey pricing and allocate common costs amongst the various services in
proportion to the price-elasticity of the end-user market. It would seem equally
"appropriate" to price a new service at incremental cost (in a reasonable time

"* Ibid.at 19, para. 118. «" Ibid, at 17, para 104.
"" See also the 1991 Guidelines at 20, para. 106, which even contemplated requiring structural

separation (ie assigning different services to different subsidiaries with their own accounts) in order
to prevent cross-subsidization.
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frame), since common costs are already covered by other services. The firm
might even ignore the subtleties of cost allocation altogether and price in line
with opportunity cost (ECPR). As was seen before, such decisions from the firm
are defensible and thus probably "appropriate" from the perspective of overall
efficiency as well. Whether they are "appropriate" in the eyes of competition
law is another issue: if appropriateness is assessed by reference to a broadly
construed non-discrimination obligation or to the apparent neutrality and logic
of FDC, those decisions as to cost allocation might well be found inappropriate.

If that overarching principle of "appropriate cost allocation" would become
established, the more interventionist approach relying on FDC would prevail
over the more cautious Faulhaber approach. From the point of view of the
dominant firm, a "negative" obligation not to exceed the boundaries of its
freedom to lay down prices and allocate cost would be turned into a "positive"
obligation to follow legal standards such as cost-orientation and appropriate cost
allocation throughout its operations. While it could be argued that it is not
excessive to impose such an obligation on incumbents, whose dominant position
seems to have been inherited more than earned, dominant firms in the telecom-
munications sector will not always be in the same situation: mobile communica-
tions operators, for instance, may be dominant, but they have usually operated in
a competitive environment from the start or shortly thereafter, so that
dominance was not just vested upon them.

Accordingly, the 1998 Access Notice does not give clear guidance on pricing
and costing issues: on individual issues, it often follows the more cautious
Faulhaber approach, but the more interventionist FDC approach lurks behind the
discussion of excessive pricing as well as the mooted overarching obligation of
appropriate cost allocation.

S. Conclusion

In any event, even if a general obligation of appropriate cost allocation for
dominant firms would not emerge, pricing issues are likely to play a large role in
the application of competition law to the telecommunications sector. Because
these issues are likely to lead competition law into the kind of inquiries into
costing and accounting that are common under sector-specific regulation, as was
seen in the review of the ONP framework above, the boundary between compe-
tition law and sector-specific regulation is likely to become very fluid. In partic-
ular, since the authorities in charge of applying competition law and
sector-specific regulation will be conducting the same kind of examination in
order to make the same kind of determination as to costs, coordination between
the two types of authorities appears imperative.

The need for coordination becomes more obvious when remedies are taken
into account.**** Once a dominant firm has been found to have breached Article

*"* See D. Geradin, "The Opening to Competition of State Monopolies: An Overview of the
Main Issues of the Liberalization Process", in D. Geradin, ed.. 77ie /jTvraiijo/ion 0/
Afonopo/i» m /A* European l/nion and Beyond (Deventer Kluwer Law International, 1999).
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82 EC (ex 86) on a matter related to pricing, the kind of detailed inquiry that
was required to establish the violation is likely to be called for at the remedial
stage as well. In a certain way, the application of competition law to pricing
issues can become self-perpetuating.*'" The most common remedies are either
an order fixing the price directly (either with a precise figure or a formula as in
rate-of-retum or price-cap regulation), which might be seen as overly interven-
tionist and too inflexible, or an order requiring the dominant firm to put in place
the kind of accounting system that will allow the authority — as well as third
parties if the figures are published — to monitor that the prices have been
brought to a level that removes the competition law concern.''" If a competition
authority imposes one of those remedies, it is bound to continue to monitor
pricing and costing issues at a fairly detailed level; as mentioned at the outset,
such monitoring is not consistent with the spirit of competition law, and it
generally exceeds the capacities of competition authorities. Accordingly, the
NRA in charge of applying sector-specific regulation, whose functions generally
include a close monitoring of pricing and costing matters within the incumbent
(since it is provided for in the ONP framework) appears as the ideal authority to
follow-up on the type of orders made by competition law authorities in response
to pricing issues.

The close relationship between competition law and sector-specific regulation
when it comes to pricing issues is well exemplified by the two major pricing
inquiries conducted by the Commission since telecommunications were fully
liberalized, which are discussed below.*'*
• ! > £ & '...• * . . . - " i ' - - i • r r f b ' s - - ' ¥ . • • ; T & J S ^ s f c S h t v * : • • . • • * # $ * ' V < - . ' •• . - . i . ^ r - " . <>• v -•• • • '
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Here as well the same evolution as with the other substantive principles can be
observed.

The starting point is the prohibition on tying which comes from Article 82(d)
EC (ex 86(d)), whereby it is an abuse when the dominant firm "mak|es] the
conclusion of contracts subject to acceptance by the other parties of supplemen-
tary obligations which, by their nature or according to commercial usage, have
no connection with the subject of such contracts". On its face, this provision
would seem to concern contractual problems, but in fact its main application has
been tying, ie the obligation to buy other products or services together with the
desired one.

"® Self-perpetuation can be seen as the inability to stop regulatory intervention from being
repeated after it has been conducted once, even if market conditions do not warrant such interven-
tion anymore. It is one of the characteristics generally associated with poor regulation.

" ' In the specific case of cross-subsidization, a very harsh remedy can also be envisaged, namely
forcing the divestiture of part of the firm, so that no potential for cross-subsidization will remain,
since the relationship between the divested part and the remaining firm will be externalized.
Divestiture orders as remedies for cross-subsidization problems are however unknown in EC compe-
tition law so far: see the discussion of divestiture ;upra. Chapter Two, 1LAJ.

"* Seem/ra,V.B.l.b.
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In comparison to other types of abuse (discrimination, excessive pricing,
refusal to deal, etc.), there have been few cases concerning tying in the decision
practice of the Commission and the case-law of the ECJ so far.*'-* The two main
recent cases are reviewed here. In //i/ff, Hilti was the dominant manufacturer of
nail guns, ie devices that use explosive cartridges to propel nails. Both
consumptibles, the cartridges and the nails, were physically separate products
that were manufactured by Hilti as well. After independent producers started to
manufacture nails intended for use in Hilti nail guns, Hilti refused to sell
cartridges without the corresponding number of nails. The Commission found
that the tying of nail and cartridge sales was a breach of Article 82 EC and fined
Hilti.*''' The decision was upheld by both the CFI and the ECJ.*" In 7Wra />a*
Tetra Pak was the dominant manufacturer of machines for packaging liquids in
aseptic packages. It used a complex set of contractual conditions whose end-
effect was to bind the buyers of Tetra Pak machines to procure their supply of
aseptic packaging cartons from Tetra Pak as well. The Commission found thai
such tying was abusive,*'* and its decision on this point was confirmed by both
the CFI and the ECJ.*"

In both cases, market definition played a central role. Indeed, if the tied
products in fact form a single unit, traded as such on the relevant market, ther
tying cannot arise. A further but related line of argument follows a confrar/o
from Article 82(d) EC: tying should be permissible if the two products are by
nature or commercial usage sold together, even if they may be on separate
relevant markets.*'* The two lines of argument overlap: if the two products,
while physically distinct, are always sold together (whether because of their
nature, commercial usage or otherwise) so that there is no customer demand for
them to be sold separately, it can be argued that they are on one single product
market, so that no tying could arise, irrespective of Article 82(d) EC. On a
customer-oriented view of the relevant market,*'* it is only once customers
begin to demand the two products separately (and some producer begins to offer
one or the other alone) that they fall on distinct relevant markets. In that case,
the argument drawn a confrario from Article 82(d) might still be of some help
to a dominant firm that would want to maintain joint selling in the face of an
evolution towards two separate markets; yet a finding that two products are on
separate relevant markets would normally imply that they are not necessarily
linked to one another by nature or commercial usage. In //i/fi and 7>rra Pa*,
both dominant firms argued forcefully before all instances that the cartridges

*" See van Gerven et al. at 521, para. 422. Bellamy and Child at 634-7, para. 9-070 to 9-074.
»'* Decision 88/138 of 22 December 1987, £uro/u-flauco/Hi7/i [1988] OJ L 65/19.
•'» CFI. Judgment of 12 December 1991. Case T-30/89, «i/ri /tG v. Commtuio/i [1991] ECR II-

1439; ECJ, Judgment of 2 March 1994. Case C-53/92 P, Wito *G v. Commujion [1994] ECR 1-667.
*'* 7Vrra Pa* //. inpra. note 457 at Rec. 116 ff.
* " 7>fra Pa*, supra, note 456.
*" Bellamy and Child at 635, para. 9-070. give as examples the sale of shoe laces with shoes or

buttons with clothing.
*" As is put forward by the Commission in the RMN. see jupra. II.
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and nails or machines and cartons were but one and the same prxxluct (a nailing
or packaging "concept")."" In order to dismiss those arguments, the
Commission (confirmed by the CFI and ECJ) generally replied that the two
products were on separate relevant markets, given that nails and cartons were
physically separate from cartridges and machines respectively and that some
third-party manufacturers produced them or produced similar products on a
comparable market (packages for non-aseptic machines), thus indicating that
there was potential or actual customer demand for separate products.''*'

In 7Vfra />a*. the CFI and the ECJ actually went further and deprived the
argument derived a co/i/rano from Article 82(d) EC of much of its force. In any
event, as a matter of logic, an argument a ronrrario is never unassailable, since
the negation of a conditional proposition is not necessarily true.*" As the ECJ
held, upholding the CFI:"*

[EJven where tied sales of two products are in accordance with commercial usage
or there is a natural link between the two products in question, such sales may still
constitute abuse within the meaning of Article 86 [now 82] unless they are objec-
tively justified.

The ECJ raised the hurdle for firms defending themselves against tying allega-
tions: in the end, irrespective of any link through usage or nature, firms will
require an objective justification if they are to establish that they did not breach
Article 82 EC.""* That will not be so easy: in WJ7» and 7Wra f a * , both dominant
firms put forward such justifications, arguing that consumer safety and quality
control required nails and cartons to be sold together with cartridges and
machines respectively."* The Commission (as well as the CFI and the ECJ)

' " See for Hi'/fi: Commission decision, supra, note 614 at Rec. 57ff. CFI judgment, supra, note
615 at Rec. 48 ff. and ECJ judgment, supra, note 615 at Rec. 5; and for 7>fra fa*: Commission
decision, supra, note 457 at Rec. 118. CFI judgment, supra, note 456 at Rec. 80. The point was not
raised before the ECJ in 7>ira />a*.

**' See for HiM: Commission decision, ibid., CFI judgment, ibid, at Rec. 67, and for 7V(ra faA:
Commission decision at Rec. 93 (referring to a previous Decision 88/501 of 26 July 1988, 7«ra />a*
/ (57X7 /ice/ice) [1988] OJ L 272/27, dealing with the same markets) and especially the CFI
judgment, ibid, at Rec. 82.

' " Ie while Article 82(d) states that if there is no connection by nature or usage between the two
products, then tying is an abuse, as a matter of logic it does not necessarily follow that if such a
connection is present, then tying is not abusive.

' " ECJ, 7>/ra />o*. supra, note 456 at Rec. 37, upholding CFI, Terra fa t , «pro, note 456 at
Rec. 137.

*** In addition to taking a logical position, the ECJ also appears to resolve the overlap between
relevant market definition and Article 82(d) EC: once market definition shows that there are indeed
two distinct "products", as mentioned above, it is difficult to see how and why nature or commercial
usage would defeat a tying allegation. It remains to be seen whether, with "products", the ECJ truly
meant "products on their respective relevant market". If the ECJ would consider that a mere
technical difference would turn two items otherwise sold in combination into two different products
for the purposes of tying, it would open the door to the kind of expansion of competition law that is
described in the text below.

' " See for WiW: Commission decision, supra, note 614 at Rec. 87, and CFI judgment, supra,
note 615 at Rec. 84 and 102ff.; and for 7Wra fat: Commission decision, supra, note 457 at Rec.
118. CFI judgment, supra, note 456 at Rec. 79 and 125-7 and ECJ judgment, supra, note 456 at Rec.
34-5.
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rejected those submissions, essentially because those concerns could tx
addressed with less restrictive means than tying ."* As the CFI held in //i7fi, it i
not up to dominant firms to take public interests such as safety or quality in thei
own hands through restrictive practices.*"

Following Terra Pa&, tying the sale of two distinct products without objectiv<
justification could constitute an abuse within the meaning of Article 82 EC (e:
86). As seen above, in ////// and 7efra /*a*, relevant market definition (and thu
the analysis of market events such as demand and supply) was the basis for th>
finding that the two products were distinct.

In the telecommunications sector, the decisions on global alliances dealt wit)
tying issues. In /Was, the Commission was concerned about the situation i)
France and Germany, where FT and DT respectively would act as Atlas distrib
utors and would thus be in a position to offer their customers a "bundled" offe
for Atlas as well as FT or DT services (essentially leased lines and public voic
telephony), respectively."* It would indeed be sensible to try to include al
services in a single contract. Since FT and DT were dominant — or even stil
enjoying a legal monopoly — in the provision of the latter services, they wer
usually reaping confortable margins on them, whereas Atlas services, bein,
offered in competition with other firms, were likely not to be so profitable. If a

services were included in a single contract, then FT and DT could be in a
position to grant substantial discounts on their own services so as to obtain an
attractive overall offer, thereby drawing customers to Atlas services by virtue of
discounts on their own services and effectively tying both sets of services. The
Commission accordingly imposed an "unbundling" condition on DT and FT,
under which they would sell Atlas services and their own services in separate
contracts, and attribute discounts to specific services."' The same condition was
imposed for the same reasons in the sister case G/o/>a/One."° In f/n«o«rce and
t/n/worW, the Commission followed the same line of reasoning, but imposed a
slightly different condition, under the heading "tying": the parents shall not tie
their services with those of Unisource/Uniworld, and in combined offerings they
shall identify the individual conditions applicable to each service and ensure that
such service is available separately under the same conditions."'

The conditions imposed in -4r/as, G/obu/One, t/nwoMrce and

" ' See for Hi/ri: Commission decision, ibid, at Rec. 88-%.. and CFI judgment, ibid, at Rec.
I ISff.; and for 7>»ra Pa*. Commission decision, ibid, at Rec. 119-20, CFI judgment, ibid, at Rec.
83-5 and 136-41 and EG) judgment, ibid, at Rec. 36-7. Among other means identified by the
Commission in order to ensure safety and quality: complaints before public authorities or judicial
proceedings aguinst third-party manufacturers who created safety or quality risks.

*-' CFI. Hi/«, ibid, at Rec. 118. cited with approval by the CFI in Terra Pa*, ibid, at Rec. 138, in
turn approved by the ECJ in 7><ra /Vut, ibid, at Rec. 36.

»-* Mas, supra, note 58 at 45, Rec. 60.
«* Ibid, at 55, Art. 4(f).
*» (Wo/>a/Ori#.supra, note 58 at 72-3,77. Rec. 69 and Art. 2(e).
*" The latter part of the condition applies only as long as the parents remain dominant for the

services or infrastructures in question, t/ni-sou/rr, supra, note 130 at 17-8, 22, Rec. % and Art.
4(IV); l/mKwrM. supra, note 131 at 38.40. Rec. 84 and Art. 2(4).
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remain relatively close to the traditional tying pattern, as described above, even
though the term "bundling" is used in the first two. In all these cases, the
Commission is concerned with avoiding that customers be forced to purchase
Atlas, GlobalOne, Unisource or Uniworld services together with the services
which they must in any event procure from the parents. If those two groups of
services are offered in separate contracts, then the customer can always go to a
competitor for the former services. In addition, by requiring that discounts be
assigned, the Commission also seeks to ensure a measure of transparency in
identifying discounts on services from the parents, in support of the conditions
concerning non-discrimination and cross-subsidization.*'"

In the 1998 Access Notice, tying is dealt with relatively briefly, with a refer-
ence to the passage from the ECJ judgment in 7Wra PoA quoted above."'

Yet, as the use of the term in i4f/as and G/o/ra/One illustrates, it appears that
the Commission might also be toying with the neighbouring concept of
"unbundling", which could represent an expansion of the law relative to tying
along the same lines as the EFD in relation to the law of refusal to deal. In
particular, the cost-benefit analysis and the critical assessment of the EFD made
above would apply to unbundling as well.***

Much as happens in tying cases, unbundling would involve forcing the
dominant firm to sell certain products on a stand-alone basis. Whereas tying
cases rest on market data to establish that the products in question are distinct,
unbundling would be applied to break down certain services on the basis of
technical distinctions, in the absence of market evidence that those services
were made up of distinct components. The aim of the prohibition on tying is to
protect the freedom of customers to combine products from two different
vendors and by the same token the possibility for competitors of the dominant
firm to sell only one of the products in question. In contrast, unbundling is
meant to enable competitors of the dominant firm to have access to the broken-
down components of services offered by the dominant firm.

In concrete terms, there are indications that the Commission is considering
the possibility of using competition law for the unbundling of the local loop (ie
the wire or cable between the local switch and the subscriber location).*" The
rationale for such a measure is to give newcomers direct access to and control of

' " To take Atlas as an example, competitors of Atlas would presumably be able to offer their
own services on the basis that the FT and DT services required of necessity by their customers
(since FT and DT are dominant for those services) would be available with the same discounts that
FT and DT were willing to grant in combination with the competing offer from Atlas. Similarly,
they would be able to detect whether the Atlas services are offered at no or little margin, so that the
profits would essentially come from FT or DT services. Such "transparency" effect presupposes
however that the conditions offered by FT and DT on their own services and on Atlas services in
specific bids would somehow become publicly known.

*» 1998 Access Notice at 17, para. 103.

*** See in particular H. Ungerer, Efficient Access, jupra, note 195 at 20, as well as "Managing
the Strategic Impact of Competition Law in Telecom" (9 February 1999) at 8, 18-9 and "The
Regulatory Challenges in the Emerging Competition in the EU" (5 July 1999) at 5-8. Those
speeches are available at <hap://europa.euint/comm/dg04/index_en/htm>.
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Figure 3.15 The unbundled local loop

the subscriber; issues surrounding competition at the subscriber network level
are discussed in greater detail in the following Chapter."* A newcomer that
does not want to invest into its own infrastructure at the subcriber network level
will reach its customers through access or interconnection,"' whereby the
newcomer is put in contact with the customer through the network of the incum-
bent: the newcomer's network connects with the incumbent's at the nearest
switch (on the transmission network side) and the connection is then made with
the local loop leading to the customer. If the newcomer desires a more perma-
nent access to its customer, then a leased line can be purchased from the incum-
bent to link the newcomer to the customer through the incumbent's network.
From a technical perspective, both access/interconnection (for one call) and a
leased line (on a permanent basis) involve the same operation, illustrated in a
simplified fashion on the left-hand side of Figure 3.15."*
There is another possibility for the newcomer to gain a presence at the local
level without having to invest in bulding local infrastructure, namely to rent the
local loop from the incumbent, as illustrated on the right-hand side of the above
figure. In that case, the existing local loop is "disconnected" from the incum-
bent's network for all intents and purposes and connected directly to the
newcomer's network.*-" It remains the property of the incumbent, and the

** //i/ra. Chapter Four, I A.I.
*•" Whether it is called access or interconnection does not matter much here, since the technical

arrangement is the same. On the distinction between access and interconnection, see supra. Chapter
One,II.2.d.

*" More complete illustrations and technical explanations can be found in the report prepared by
Ovum for the Commission, -4cc«$ neftvortb <vu/ regu/a/ory measure.; (November 1998), available
at <http:/Avw jspo.cec.be> at 56 ff.

*•" Technically speaking, the newcomer must have network equipment next or close to the
incumbent's switch, which is then connected to the local loop on the customer side of the switch (ie
before the local loop is fed into the switch). Most local loop rentals so far were done on that basis
(so-called "copper loop rental"). The Ovum report cited ibid, mentions a new option, "bit stream
access", where the newcomer does not rent the local loop, but rather acquires the possibility to send
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newcomer pays a monthly rent for it. Renting the local loop does not truly
involve "access" to the incumbent's network; it is more akin to taking over part
of the incumbent's network and integrating into the newcomer's. The incumbent
provides no telecommunications service; in fact, once the local loop has been
transferred to the newcomer, the incumbent provides no other service than to
maintain it in working order (ie ensure that it is not physically damaged).

It will come as no surprise that incumbents do not on their own motion offer
the possibility of renting the local loop. If the local loop is available for rent at
all, it is always pursuant to regulatory intervention. The ONP framework is
silent on the issue.**" A number of NRAs, including RegTP in Germany*"" and
OPTA in the Netherlands,*** have found support in their national telecommuni-
cations legislation for measures forcing the incumbent to offer local loops for
rent to its competitors,*** Others, including the French ART,*** are considering
it among other options to promote competition at the local level.

Should competition law come to be chosen, for one reason or another, as the
means to impose on the incumbent an obligation to offer the local loop for rent
to its competitors, the "unbundling" principle could be used as follows. Since
the incumbent offers access/interconnection as well as leased lines, both of
which comprise at a minimum switching as well as transmission along the local
loop, as illustrated above, it could be argued that switching and local loop trans-
mission are two distinct products, which the incumbent sells jointly. Given its
dominant position, the incumbent is in a position to impose upon its
customers/competitors the obligation to purchase both services, even though
they would be content with the local loop only, without any switching over and
above it. Accordingly, pursuant to Article 82 EC (ex 86), the incumbent should
be forced to "unbundle" the local loop from switching and any other services,
and sell it on a stand-alone basis.*** ^

bit streams down a high-bandwidth digitized local loop maintained by the incumbent. Ovum recom-
mends that regulators choose bit stream access over copper loop rental if they impose obligations
upon incumbents, although at this point in time there is no experience with bit stream access
(compared to limited experience with copper loop rental).

**• In Germany and the Netherlands, however, renting the local loop wa» characterized as
"special network access", to which the provisions of Directive 97/33, Art. 4(2) and Directive 98/10,
Art. 16 would apply. For the reasons mentioned in the text, such an interpretation would be open to
question.

**' Pursuant to § 35(1) TKG and }2 of the Ate/ziugantf Verordnung (N7X3, Network Access
Regulation), SMP network operators (essentially DT) are bound to offer local loops on an unbun-
dled (stand-alone) basis. DT concluded a number of contracts with its competitors to that effect, and
the RegTP became involved when it had to approve the tariffs for the unbundled local loop.
Following a very protracted procedure, where the Commission and German courts were brought to
intervene to push the RegTP to decide in the face of delaying tactics by DT, the RegTP approved a
monthly rent of DEM 25.40 for the most common type of local loop (see RegPT Press Release of 8
February 1999, available at <http://www.regtp.de>). ;*

*** See KichKnoeren me» he/refclang »o» onrfrundWde roegang (o( d> aanjfiu'ffl/n ( "AfOf-fl«:«l#*jjL
published by OPTA on 12 March 1999, Doc. no. OPTA/J/99/1443. * •

**' An overview is provided in the Ovum report, supra, note 638 at 60-1.
" * See £e dVvetoppemen/ de /a concurrence ror te marc/ie" tocdi, published by the ART on 2

April 1999, as a working paper for a public consultation.
*** Pursuant to the other substantive principles discussed above, the unbundled local loop would

have to be priced at cost and offered on a non-discriminatory basis.
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At the technical level, the preceding argument ignores the differences, set out
above, between access/interconnection and leased lines, on the one hand, and
the unbundled local loop, on the other hand. At the legal level, it can be seen
that "unbundling" gives rise to the same difficulties as the EFD, since the local
loop is "unbundled" on the basis of a technical model, even if it is not offered in
unbundled form in the market by the incumbent or any other competitor."* The
"unbundling" principle differs from the EFD in one major respect, however:
while under the EFD, the notion of "essentiality" is meant to compensate for the
abandonment of market events (eg relevant market definition, dominance,
abuse) as the basis for intervention, the "unbundling" principle so far contains
no similar restrictions that would offset the lack of market data. That problem
played a central role in the recent US Supreme Court decision in / i r ^ r Corp v.
/owa £///7/7/es ßoard,"^ a major case where the Court struck down parts of an
FCC order that purported to implement the unbundling provisions of the new
US Telecommunications Act of 1996."*

The Telecommunications Act of 1996 provides that the local incumbents are
to offer "nondiscriminatory access to network elements on an unbundled
basis".""* The Act also instructs the FCC to determine which network elements
would be covered by that obligation, considering whether "(A) access to such
network elements as are proprietary in nature is necessary; and (B) the failure to
provide access to such network elements would impair the ability of the
telecommunications carrier seeking access to provide the services that it seeks to
offer" (the "necessary" and "impairment" standards)."" In its First Report and
Order,"' the FCC took a broad view of these two standards, finding respec-
tively that (i) a newcomer could have access to any network element that it
required, unless it was proprietary and could be replaced by a non-proprietary
element,*" (ii) access should be ordered as long as failure to gain access would
somehow diminish the quality of the newcomer's service or impose extra costs
upon it.*" In fact, for the FCC, the "necessary" and "impairment" standards
outlined the situations in which it could relieve incumbents from their general
obligation to unbundle network elements.*** The US Supreme Court quashed
the FCC order on this issue, finding that:*"

*** See jupra. III.A.6.
*•' /tr<trCorp. v. /oiva {/(iiiriM BoW525 US 366 (1999).
*** Telecommunications Act of 1996, iupra. note 249.
•*• 47 USC § 251(cK3). The term "network element" is defined very broadly at 47 USC S

133(29) to encompass not only facilities or equipement, but also more immaterial elements such as
features, functions and capabilities.

**> 47USC§25l(d)(2).
*" rcC, /n f/if Mower o/ /mpkm*n/a/ion o/ »A« toca/ Comperirion ProvwKwu w »A«

7W«-omimwi<a/imu Ac« o//996, CC Docket No. 96-98, First Report and Order (1 August 1996).
*•" Ibid, at J 283.
*" Ibid, at J 285.
«*• Ibid, at J 277.
*" MfJirCorp. v. /own (/(üuics &Mvd, ju/va, note 647 at 693.
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(The Act] does not authorize the Commission to create isolated exemptions from
some underlying duty to make all network elements available. It requires the
Commission to determine on a rational basis tvAi'rJi network elements must be made
available, taking into account the objectives of the Act and giving some substance
to the "necessary" and "impair" requirements. The latter is not achieved by disre-
garding entirely the availability of elements outside the network, and by regarding
any "increased cost or decreased service quality" as establishing a "necessity" and
an "impairlmentj" of the ability to "provide... services."

It was argued before the Court that in fact the proper standard for the application
of the unbundling obligation was the EFD, but the Court declined to take
position on that point."* Subsequent to the judgment of the Court, the FCC
undertook to re-examine the issue, and requested comments among others on
whether the EFD should not be adopted as the standard.*"

i47Vfcr Corp v. /owa t/ri/in« Board shows how important it is to have some
form of limit in the application of an unbundling principle that is divorced from
relevant market considerations. While it is true that the Telecommunications Act
of 1996 already provided for the "necessary" and "impairment" standards, so
that the case boiled down to a matter of statutory interpretation, the Court was
not at ease with the idea that the incumbent would have to offer any and all
network elements on a stand-alone basis, subject to a minimal threshold along
the lines of the FCC Order.*'*

The "unbundling" principle has not been discussed very much in the EC. As a
matter of principle and in view of the developments in the USA, that principle
should not be left unchecked. If relevant market analysis is left aside and
unbundling applies to any two components of a service that can somehow be
individualized, competitors could ultimately be able simply to pick and choose
those parts of the incumbent's network which they would like to rent or
purchase separately. Not only is this objectionable on grounds related to funda-
mental rights (property rights and freedom of contract of the incumbent), but
this would also create an easy escape from the constraints of the EFD,*" which
the ECJ and CFI have emphasized in their recent judgments.**" Accordingly, it
would be appropriate at least to formulate the unbundling principle so that, if the
components to be unbundled cannot be shown to be on separate relevant
markets (the traditional tying pattern), then the applicant should demonstrate
that the unbundled component(s) are "essential facilities" within the meaning of
the EFD. The unbundling principle would then become a specific case of the
EFD, thus preserving the consistency of the law; it would still remain subject to

•»* Ibid, at 690.
**' FCC, /n »A* Ma/ter of /mp/fm^nJaiion o/ /Ae Loco/ Camp"''""* AVovuio/u /n r/i«

7>kcommj«mca/io/u /»er o/ /99Ö. CC Docket No. 96-98, Second Further Notice of Proposed
Rulemaking, FCC 99-70 (8 April 1999). available on the FCC Website at <http://www.fcc.gov>.

** See /l7Vt7"CVwp v. /own l//i7m« Board, jupra. note 647 at 691.
•*» See D. YpsUanti and P. Xavier, Toward» next generation regulation" (1998) 22

Telecommunications Policy 643 at 653-4.
"° See n^ra. IllA.4.
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the criticisms levelled at the EFD, however.**' By the same token, it would be
made clear that the unbundling principle is distinct from tying, since tying
constitutes an abuse within the meaning of Article 82 EC (ex 86) irrespective of
the significance of the products tied together by the dominant firm.

IV. COMPETITIVE ASSESSMENT

All of the substantive principles reviewed in the previous section properly
pertain to Article 82 EC (ex 86). Yet, as is shown by the Commission decisions
referred to in the previous section, they are also invoked in the course of
proceedings under Article 81 EC (ex 85)*"" or under the MCR.<** The aim of
the present section is to survey the reasoning by which these Article 82 (ex 86)
principles are made applicable in individual cases in the telecommunications
sector.

1. General principles concerning multi-market cases

Once more, the starting point is the complexity of the telecommunications
sector, as a multi-service, network-based sector. Taken very abstractly, competi-
tion cases in the telecommunications tend to follow a recurring pattern, illus-
trated in Figure 3.16.

r
I Dominant firm
i

Main market Ancillary market

Figure 3.16 Pattern in multi-market cases

The main market is dominated by a firm, and an ancillary market is also
relevant to the examination. The competitive assessment of the Commission
inevitably emphasizes the risk that the dominant position on the main market
would affect the ancillary market, and the need to take adequate measures
against that risk. Crisply put, a form of "containment" policy is enforced against
dominant firms.

The validity and credibility of the competitive assessment depends in great
part on the nature of the link between the two markets (the arrow in the above

*•' See*upra.Ill.A.6.andM.A.7.
**- As noted also by E. Pin, "Telecommunications Regulation: Is It Realistic to Rely on

Competition Law?" [1999] ECLR 245 at 245. Sec for instance /n/bn*». jupra, note 486; fiT/AfC/,
supra, note 125; Ar&u and G/ofraiOn*, 5î >ra, note 58, as well as t/msou/r*, supra, note 130 and
(/iu»w/</, supra, note 131.

° " As in 077MC7 //, aywu, note 126.
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drawing). Broadly speaking, three possibilities are open:

1. A wry r / o « link, substantiated by concrete evidence, for instance if the
dominant firm is already dominant on the ancillary market or close to being
so, if previous attempts were already made to extend the dominant position
to the ancillary market or if the dominant firm intended to do so. Ultimately,
under those circumstances, the existence of a dominant position on the main
market might become irrelevant, since a breach of competition law is almost
made out on a stand-alone basis on the ancillary market.

It seems that, under present US antitrust law, such a very close link is
required before any monopolist firm would be found in violation of § 2 of the
Sherman Act*** where the alleged monopolization involves a market other
than that where the firm has monopoly power. Under US law, such a pattern
is termed "leveraging". One of the classical cases of "leveraging" is /frrfcrv
/Vio/o, /nc. v. fijjmujn AV-xfaJt Co.,*** where it was alleged that Kodak,
holder of a monopoly position for cameras and films at the time, had used
that position to its competitive advantage in the photoh'nishing equipment
and services markets. There the Court of Appeals wrote that "a firm violates
s. 2 by using its monopoly power in one market to gain a competitive advan-
tage in another, albeit without an attempt to monopolize the second
market."*** B<wkfy dates back from 1979, however. Nowadays, § 2 of the
Sherman Act is interpreted so as to leave as much room as possible for
monopolists (ie dominant firms in EC law jargon) to compete on the merits,
and thus apply only in cases where there is a definite concern that the monop-
olist's actions injure overall welfare. This implies a relatively prudent stance
towards "leveraging" claims, for fear that monopolists woud be prevented
from being active on ancillary markets where their participation might be
efficient.**^ A good statement of the current position of US law can be found
in A/af&a M/r/ines, /nc. v. i/n/7«/ A/r/ines, / n c , a case where the plaintiff was
complaining that the defendant and other airlines were charging excessive
fees for access to their computer reservation systems (CRSs):***

We now reject /ferfoy's monopoly leveraging doctrine as an independent theory
of liability under s. 2. Even in the two-market situation, a plaintiff cannot estab-
lish a violation of s. 2 without proving that the defendant used its monopoly
power in one market to obtain, or attempt to attain, a monopoly in the
downstream, or leveraged, market. We believe that /terA*y P/joto misapplied the
elements of s. 2 by concluding that a firm violates s. 2 merely by obtaining a

•*• 15 USC §2 .
*" 603 F 2d 263 (2"" Cir. 1979),cert. denied 444 US 1093.
«•» Ibid, at 275.
• " Sec Jebsen and Stevens, jupra. note 228 at 476.
•*• S«pra, note 253. See also 5pfcfn<m 5pom v. MrQuiffa/t, 506 US 447 (1993).
*" See among others RA. Posner, /4/iri/n«/ taw: A« £cofiom»c /Vrjpecffv« (1976) at 171-3.

Indeed that line of reasoning is taken up ibid, at 549.
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•i competitive advantage in the second market, even in the absence of an attempt to
j< monopolize the leveraged market... - fror»? ?¥i3|\ smc.e W'X>>;

Bertey P/io/o's monopoly leveraging doctrine fails to differentiate properly
among monopolies. The anticompetitive dangers that implicate the Sherman Act

, are not present when a monopolist has a lawful monopoly in one market and uses
its power to gain a competitive advantage in the second market. By definition,
the monopolist has failed to gain, or attempt to gain, a monopoly in the second
market. Thus, such activity fails to meet the second element necessary to estab-

4 lish a violation of s. 2. Unless the monopolist uses its power in the first market to
._ acquire and maintain a monopoly in the second market, or to attempt to do so,
' there is no s. 2 violation. i

p That position is undoubtedly influenced by Chicago school writers, for whom
< leveraging does not add anything to the debate, since, irrespective of whether
?• a monopolist chooses to extract monopoly rent on the main market or on an

ancillary market or both, it can only obtain as much monopoly rent overall as
its monopoly power warrants.'*' Other writers not associated with the

* Chicago school have also expressed reservations about leveraging as an
•>-' independent ground for liability under § 2 of the Sherman Act.*™ In the end,
v- therefore, it would seem that § 2 will not apply in the above pattern unless

the monopolist satisfies the conditions for the application of § 2 as regards
*/ the anc/7/ary market as well, ie either the presence of monopoly power or the

specific intention of acquiring it with a dangerous probability of success. ,

2. A close link, based on a probable hypothesis as to the causal relationship.
Here typically the conduct of the dominant firm on one market would be
likely to have effects on the other market, so that the dominant position could
conceivably be strengthened on the main market or extended to the ancillary
market. From the moment it is found to lead to anti-competitive effects,
however, the conduct of the dominant firm is presumed to create a risk that
the dominant position be strengthened, extended or both, so that no concrete
evidence with respect to the dominant position on the ancillary market needs
to be put forward (unlike under the previous option). .........

The close link requirement has been espoused by EC competition law. Tn the
1998 Access Notice, the Commission lists three multiple-market situations
where an abuse of dominant position could arise:"'

• - conduct of the dominant firm on the main market having effects on the
ancillary market, with Com/nercj'a/ So/venfj and 7e/emarA»ring as

f examples;*™

*™ See H. Hoverkamp, fVoVra/ <Wi/nuf Po/iry. 7 V Law of CompefiflVvi am/ /« Practice
(1994), §7.9.

•" 1998 Access Notice at 14, para. 81. See also ECJ, 7>rra/»a*..supra, note 456 at Rec. 25.
*'* These two cases were discussed in greater detail above, where their respective set of facts is

laid out: see jupru, HI.A.I.



- conduct of the dominant firm on the ancillary market having effects on the
main market, with AtfZO and ÄPÄ as examples;*"

- conduct of the dominant firm on the ancillary market having effects on the
ancillary market, with Terra PaA as example.""* As the ECJ mentioned in
that case and as the Commission noted in the 1998 Access Notice, in this
situation special circumstances are needed for Article 82 EC to apply,""
meaning that the link must be somewhat closer than in the previous two
situations. In 7>fra Pdt, those special circumstances arose from the associ-
ations between the main (aseptic machines and packaging) and ancillary
(non-aseptic machines and packaging) markets, which made them evolve
almost as a whole."''

For the purposes of the present discussion, it is not necessary to treat each
situation separately.

As a general matter, EC law generally requires no more than a close link on a
probabilistic basis for the ancillary market to be also covered by Article 82
EC (ex 86);*" on this point, it differs from US antitrust law.*™ This is
shown in the directives adopted under Article 86 (ex 9()), ie Directives
88/301 and 90/388 (and their subsequent amending directives) where, in the
run-up to full liberalization, the Commission invoked in the recitals the need
to avoid that legal monopolies over telecommunications networks spill over
to telecommunications terminal equipment or services."' The substantive
principles described in the previous section, when they apply in multiple-
market situations, are also premised on the existence of some causal link to
be established on a probabilistic basis. In all cases, it must be shown that the
dominant firm, in refusing to deal or to give access to an essential facility, in
discriminating between third-party customers (or between its own subsidiary

. * " In i4Ä20, supra, note 521, AKZO undertook a predatory pricing campaign against a
competitor (ECS) on an ancillary market (market for benzoyl peroxide used for flour) in order to
prevent that competitor from entering the main market (market for benzoyl peroxide used for
plastics) and threatening its dominant position. In CFI, Judgment of 1 April 1993, Case T-6.VH9,
S/»B /ndVsrri« We v. CommMHOfi [1993] ECR 11-389, BPB granted its loyal plasterboard customer«
preferential conditions for building plaster«, so as to bolster its dominant position for plasterboard.

" * See ECJ, 7>fra /*oi, supra, note 456. Among other abusive practices, Tetra Pak used the
resources gained as a result of dominance in the markets for aseptic machines and packaging carton«
in order to conduct predatory actions against its competitors on the markets for non-aseptic
machines and packaging cartons, so as to extend its dominant position to those markets as well.

« " Ibid, at Rec. 27.
•™ Ibid, at Rec. 28-31.
' " That issue should be distinguished from the nature of the link between the dominant position

and the abuse, where EC competition law does not require any specific link, although the issue
remains controversial amongst writers: see van Gerven et al. at 484-6, para. 382-3, GroWwi-
Schroter. Art. 86 at 2/831 -2 , para. 135.

" » See Jebsen and Stevens, supra, note 228 at 476-9.
*™ See Directive 90/388. Rec. 15, Directive 94/46, Rec. 13, Directive 96/2, Rec. 11. See also

Coudert, Srurfy on rn« Scop* o/«A« £*#a/ /m/rum«nf.j t//ufcr £ C Comp««ion Law Avai'/oMe w »A«
European Commijiion <o /mp/em«n/ t/ir /fetu/u o / ( / u Ongoing /teview o/Certain Sftunrtflru M t te
refeco*nmunica/io/u and" CaW« 7 V S e r t o n (Brussels, 1997) at 64-6. w ;.*•>;:/(•*-. si *•.**». - ^ -=f
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and third-party customers), in conducting pricing policies that are excessive,
predatory or entail cross-subsidization or in tying or bundling services,
affects or is liable to affect competition on another market (usually the end-
user market, in an upstream/downstream situation where the main market is
upstream and the ancillary one downstream).

Requiring no more and no less than a close link is consistent with the general
principles of EC competition law. First of all, EC competition law usually is
concerned with the effects of the conduct of firms, and not only with the
purpose (object) of such conduct or the intent of firms,**" so that requiring a
very close link (dominance on the ancillary market as well, intent to gain a
dominant position, etc.) on the US model would represent a departure from
the general scheme of the law. Secondly, under EC competition law,
dominant firms are entrusted with a special responsibility "not to allow
[their] conduct to impair genuine undistorted competition on the common
market", meaning that "Article 86 [now 82] covers all conduct of an under-
taking in a dominant position which is such as to hinder the maintenance or
the growth of the degree of competition still existing in a market where, as a
result of the very presence of that undertaking, competition is weakened".**'
Accordingly, the threshold at which a dominant firm may be in breach of
Article 82 EC for its conduct, even if it involves an ancillary market, is
relatively low: as soon as competition is hindered, an abuse has taken place.

3. A /oo5e link, relying on coincidental factors such as contemporaneity, the
presence of the dominant firm on both markets, etc. Normally, a loose link
would not be sufficient to warrant the application of competition law, since
in the absence of any evidence that the conduct of the dominant firm on one
market would affect the other (so that dominance could be strengthened or
extended), there is no reason for competition law to intervene.

Sector-specific regulation, on the other hand, can sometimes rest on no more
than a loose link between two markets, when particular policy objectives
justify it. It can be argued that such was the case with the regulatory ^w/Jpro

at the centre of the lifting of the line-of-business restrictions imposed on

*•" Article 81 EC prohibits conduct that has as its "object or effect" the restriction of competition.
Either one will suffice to make out a breach of Article 81(1) EC, as the ECJ underlined early on in
Judgment of 30 June 1966, Case 56/65, 5ocilf / 7>dim'4U£ Afimlre v. A/tucA/'/ien/xiu Wm, supra,
note 66 at 249. See also van Gerven et al. at 147-8, para. 126, Bellamy and Child at 90-1 , para. 2-
097 and GroWwn-Schrtter, Art. 85(1) at 2/198, para. 111. Article 82 EC does not contain any
comparable mention, but it is also established that the existence of an abuse depends on the objec-
tive effect on competition, not on the dominant firm's intent: see ECJ, Judgment of 13 February
1979, Case 85/76. tfo#mun/i-La ftocA; v. Conunmion [1979) ECR 461 at Rec. 91 . See also van
Gerven et al. at 480, para. 378. Bellamy and Child at 617, para. 9-044 and Groefcn-Schroter, Art.
86 at 2/829, para. 132. As for the control of concentrations under the MCR, it naturally concentrates
on the effects of the concentration.

**' CFI, 7>»ra PaA. supra, note 456 at Rec. 114, reasoning approved by the ECJ, 7>rra /»a*,
supra, note 456 at para. 24. For its statement, the CFI relied on pronoucements of the ECJ in
Mn-AWin, .vu/>ra, note 403 at Rec. 57 and Ho.ffma/1/i-ia ffoc/i«, ibid, at Rec. 91.
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Bell operating companies (BOCs, also known as the "Baby Bells") in the
AT&T Consent Decree*" The US Telecommunications Act of 19%«*'
sought to allow the BOCs to offer long-distance service,'*'* but not before the
local markets on which the BOCs enjoyed dominant positions were open to
competition. Pursuant to 47 USC § 271(c) and (d), the BOCs must show
either that there is competition on those local markets or that they have taken
all steps to provide access to potential competition.*** This "regulatory
bargain" was explained as follows by the FCC:***

Due to the continued and extensive market dominance of the BOCs in their
regions. Congress chose to maintain certain... restrictions on the B(X"s, until the
BOCs open their local markets to competition... One such restriction is incorpo-
rated in section 271, which prohibits the BOCs from entering the |long-distance
market in their own region] immediately. Congress recognized that, because it
would not be in the BOCs' immediate self-interest to open their local markets, it
would be highly unlikely that competition would develop cxpcditiously in the
local... markets. Thus, Congress used the promise of long distance entry as an
incentive to prompt the BOCs to open their local markets to competition.
Congress further recognized that, until the BOCs open their local markets, there
is an unacceptable danger that they will use their market power to compete
unfairly in the long distance market...

As the last sentence indicates, the bargain is thus in part motivated by a
competitive assessment that would meet the "close link" threshold, namely
the fear that the monopoly position of BOCs on the local market would
enable them to distort competition on the long-distance market; in view of
the competitiveness of the US long-distance market, however, where the
BOCs would start from scratch, this concern is more addressed to the long-
term. The main motivation, as set out at the beginning of the above
paragraph, is based more on considerations of fairness than anything else: it
would not be acceptable to allow the BOCs into the competitive long-
distance market (where they stand to make gains) before their own local
markets are opened to competition. Entry into long-distance is then used as a
"carrot" to bring the BOCs to comply with regulatory obligations designed to
open up local markets.

*•* {/S v .A7\ ir 552 F.Supp. 131 (1982).
*** Telecommunications Act of 1996, jupra, note 249.
**• More precisely so-called "in-region interLATA services", ie communications between the

Local Access and Transport Areas (LATAs) in the regions served by the BOCs. Pursuant to 47 USC
S 271fb)(2), the BOCs were allowed to offer long-distance services outside of the regions covered
by their LATAs as of the entry into force of the Telecommunications Act of 1996.

**' In particular, the BOC must evidence compliance with a "competitive checklist" »et out at 47
USC8 271(c)(2XB).

*** FCC, y4pp/i'ca/ion o/Be//Souf/i Corpora/»on/or /Vavirion o/7n-/ty?i'on, /mwMTd Service* /n
Louiria/M, CC Docket 98-121, Memorandum Opinion and Order, FCC 98-271(13 October 1998) at
J 3. For a lengthier explanation, see the first major decision taken under 8 47 USC 271: FCC,
4pp/i'carion o/ j4/n*ri/«-A MicA/ga/? «o /VoviVfe /n-Äe/?ion, /n/erL/47/4 SerWc» //» MiWiifla/i, CC
Docket 97-137, Memorandum Opinion and Order, FCC 97-298 (19 August 1997) a l l 10 ff.
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As mentioned above, EC competition law generally follows the second optionn
its assessment of multi-market situations involving a dominant firm on the mai
market: from the moment a close link (causal hypothesis based on probabilitie)
between the main and ancillary markets can be shown, then Article 82 EC (*
86) can apply. In view of the more restrictive approach taken in the USA, as st
out above, it is certainly open to discussion whether EC competition law is nt
exaggerating in its policy of "containing" dominant positions and preventig
dominant firms from affecting ancillary markets (which can of course injie
competitors on those markets). Such general discussion will not be undertakn
here.

In the telecommunications sector, however, there are some instances whee
the competitive assessment of the Commission comes closer to the "loose lin"
option sketched out above than to the "close link" requirement. Indeed, in s
treatment of strategic alliances between incumbents, the Commission sought o
further regulatory objectives by establishing a link between the transactions (ad
the relevant markets concerned) and other markets targeted by regulatory intc-
vention (aiming at liberalization and the transition to a competitive marker
More precisely, in return for allowing incumbents to pursue global alliances, te
Commission insisted that their respective home markets be liberalized. As te

Commission set out in the 26"* Report on Competition Policy,**"

[tjhere is a link between the degree of actual liberalization of the relevant markets,
which evolves over time, and the conditions which may be attached to restructuring
operations. In particular, the acceptability of alliances, which are often pro-competi-
tive outside domestic markets, must be assessed in the light of the extent to which .
those markets have been liberalized.

The Commission was more explicit in the 1997 Cable Review, where it
ultimately decided to require, through Directive 1999/64 (based on Article 86(3)
EC), that incumbents introduce legal separation (ie a separate subsidiary) for
any cable TV networks which they may hold. The Commission considered that
legal separation was a minimum, and that it might require divestiture in
individual cases. In addition to direct intervention in individual cases pursuant
to Articles 86 and 82 EC (ex 90 and 86), it also envisaged requiring divestiture
as a counterpart to exemption under Article 81(3) EC (ex 85(3)) or clearance
under the MCR:*»"

[UJnder Article 85 [now 81], and more specifically Regulation 17/62, and the
Merger Regulation, there is the possibility of the Commission receiving a notifica-

**' 26* Report on Competition Policy (1996) at para. 66. See also the 27"" Report on
Competition Policy (1997) at para. 71, as well as speeches from then Commissioner Van Miert at
that point in time, such as "Preparing for 1998 and Beyond" (IS September 1996), available at
<http://europa.eu .int/comm/dg04/index_en.hun>.

*** Communication of 7 March 1998 concerning the review under competition rules of the joint
provision of telecommunications and cable TV networks by a single operator and the abolition of
restrictions on the provision of cable TV capacity over telecommunications networks [1998] OJ C
71/4 at 15, para. 70.
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tion of an operation. The Commission will assess such a notification in the light of
the facts underlying the case. It can be expected that an extension of an operator
dominant in both telecommunications and cable television networks into related
fields could raise serious competition concerns.

It is difficult to see how, as a abstract proposition without relation to any
concrete case, it can be announced that divestiture or some other measure
relating to cable TV networks will be necessary to obtain the upproval of a
transaction that could be in any "related field".

In order to see if those general statements are borne out by practice, it is inter-
esting to examine two cases relating to strategic alliances, namely Ar/a.?**^ and

2. The competitive assessment in

The key parts of the competitive assessment of the Commission are found in the
assessment of the fourth condition of Article 81(3) EC (ex 85(3)), namely
whether the transaction leads to the elimination of competition on the relevant
market. The reasoning of the Commission there underpins the whole system of
conditions and obligations attached to the exemption decision.

The Commission divides its competitive assessment in two parts, titled
"markets for cross-border and ultimately Europe-wide services" and "French
and German markets for packet-switched data communications services"
respectively. That division does not match the market definition made earlier in
the decision. As Table 3.17 shows, it leaves aside the French and German
markets for customized packages of corporate services.

The structure of the competitive assessment is more consistent with the alter-
native market definition proposed above in the section dealing with market defin-
ition,^" where the first part, labelled "markets for cross-border and ultimately

Table 3.17 Competitive assessment and relevant market definition i

PRODUCT MARKET

I- European Curopeoji crow-fcorder mart«!/or
x cross-border curfomi'zea'padtagej o/corpora/?
< w v i c w

j National French market for customized French market for packet-switched
J packages of corporate services data services

O German market for customized German market for packet-switched
O packages of corporate services data services

/ra/i'cj indicate "Markets for cross-border and ultimately Europe-wide services"
Bold indicates "French and German markets for packet-switched data communications services"

*»» Supra, note 58. •*> Supra, note 126. *" Supra,
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Europe-wide services" would in fact concern the French and German (turning
EC-wide) markets for customized packages of global corporate services, while
the second part would deal with the French and German markets for intra-border
packet-switched data communications services. As is explained below, the
assessment is more coherent if one uses that alternative market definition.

The key element of the competitive assessment is of course the explicit
linkage made between the creation of Atlas and the liberalization of telecommu-
nications infrastructure and services. As mentioned in the second Chapter,^*
this linkage allowed the Commission to strengthen its hand in the discussions
surrounding liberalization and ultimately obtain the officious agreement of the
Member States to the early liberalization of alternative infrastructure.

In the following paragraphs, each part of the assessment is reviewed
separately. In addition, some concerns put forward by the Commission do not
really pertain to any of the relevant markets in particular and are discussed as
"overarching concerns".

a. 77ie marifcefs/or cross-border ami Enrope-wiae .service.*

The Commission notes in /Was that "for both economic and geographic reasoni,
service provision into or across Germany and France is key to competition in the
markets for Europe-wide non-reserved corporate telecommunications
services",*" an assumption which underlies its reasoning. Indeed, providing
those services is likely to involve activities in France and Germany, the two
largest economies in the EU. Yet, on a market for cross-border or Europe-wide
services, a limited presence in Germany of France (with one or a few points of
presence) should suffice to satisfy customer needs; such a limited presence was
feasible without excessive difficulties at the time of the decision. If the alterna-
tive market definition suggested before is used, however, the statement of the
Commission becomes much more meaningful. In a product market for
customized packages of global corporate communications services (whether the
geographical market is national or Europe-wide), it is clear that the product
combines both international reach and in-depth presence at the local level. It
then becomes essential for service providers not just to have one or two points
of presence in France or Germany, but rather to have a well-developed local
network, with points of presence in major conurbations.

Once it is assumed that a significant presence in France and Germany is neces-
sary to be successful on the relevant product market, the rest of the
Commission's argument stands. In a context where FT and DT held a monopoly
over telecommunications infrastructure, the well-publicized excesses in the
pricing of leased capacity mean that providers of cross-border and Europe-wide
advanced services over an overlay network face inordinate costs (when compared
to similar situations in the USA or in the UK) for a central element of their
business, i.e. leased capacity in France and Germany; under these circumstances.

**- See supra. Chapter Two, I.D.
**•' A/tu, .supra, note 58 at 45-6, Rec. 62.
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only the financially strongest service providers — including Atlas — can operate.
In order to leave the market open for new operators to enter, therefore, the cost of
capacity in France and Germany must be lowered. Short of price regulation, the
best means of achieving this result is to remove the legal monopoly on telecom-
munications infrastructure. Since Atlas and its competitors on the market for
corporate services offer mostly liberalized services, it is thus necessary to bring
about the early liberalization of alternative infrastructure.'''*

With its reasoning, the Commission seeks to establish a link between the
actions of FT and DT on the — ancillary — market for corporate services
(creation of Atlas) and their dominant position on the — main — market for
infrastructure (leased lines). The remedies would then be justified on the basis
that the conduct on the ancillary market would probably have anti-competitive
effects on that market. That reasoning would appear to follow the "close link"
approach of EC competition law, as outlined above.

b. 77w F/rnrA and Gennan marA»fj/or paciteV-SH'/fc/j«/ aafa .

As a preliminary remark, it can be argued that the Commission takes an overly
static view of the market, focusing very much on the established packet-
switched services using the X.25 protocol, while leaving aside the fact that new
protocols are taking over (FR, IP, ATM), thus enabling competitors to benefit
from a reshuffling of the cards due to the introduction of new technology.

On the German market for packet-switched data services, FT was already
present through its subsidiary Info-AG, which was integrated in the pan-
European data network of Transpac. Info-AG was at the time one of the largest
competitors of DT on that market (DT remaining by far the largest provider).
Since Info-AG would have been transferred to Atlas, the transaction as origi-
nally planned would have reduced actual competition in Germany. That concern
was addressed by ordering the divestiture of Info-AG.*"

In its assessment of the effect of the transaction on potential competition, the
Commission focuses almost exclusively on the "small/widespread" customer
segment outlined before, which shows that here as well the alternative market
definition proposed above is more consistent with the analysis of the
Commission.*^ The main advantage of putting both customer segments on one
relevant market, as the Commission does, lies in the possibility of linking a
restriction of competition on one customer segment with a competitive analysis
and a remedial part focusing on the other customer segment.

Indeed, as regards the "large" customer segment, which properly belongs to
the market for customized packages of global corporate services, the creation of
Atlas leads to a restriction of competition, as was explained above in relation to
the market for corporate services. In contrast, it can be doubted whether the

*** The notion of alternative infrastructure is discussed jupra. Chapter One, HID and the efforts
of the Commission to bring about its early liberalization ju/?ra. Chapter Two, I.D.

" * /Wai, wpra, note 58 at 31 -4 and 51 -4, Rec. 26 and Art. 4{a).
*** Ibid, at 47-9, Rec. 68-71.
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creation of Atlas affects competition at all as regards "small/widesprea"
customers, ie on the French and German markets for intra-border pack(-
switched data communications properly defined. For those customers, as te
Commission remarks, FT and DT have the only suitable network in their respe-
tive countries.^ It seems that demand can only justify the construction of oe
national public overlay network dedicated to packet-switched data communia-
tions, since the establishment of a competing network of comparable density en
only be commercially justified if that competing network can be used to caiy
other traffic in addition to packet-switched data.*'® On that account, for FT ad
DT to bring their respective public packet-switched networks into Atlas may Dt
affect the competitive picture as regards "small/widespread" customers vey
significantly, since in any event it was unlikely that either of them would fae
competition in that market.

The Commission sought to base its competitive assessment on a link betwen
the conduct of FT and DT on the — ancillary — market for packet-switched da
services (creation of Atlas) and their dominant position on the — main -
markets for infrastructure and voice telephony. The reasoning would be that ie
creation of Atlas, because FT and DT are dominant for infrastructure and vo«
telephony, comforts the dominant position of FT and DT on the market >r

packet-switched services (comprising both large and small/widespread
customers). In /Was, however, the Commission uses the restriction of competi-
tion on the "large" customer segment to support its finding that competition could
be eliminated on the inappropriately defined market for packet-switched data
communications services, and on that basis sets out its reasoning that the
complete liberalization of infrastructure and services is necessary to avoid that
result. The remedies which the Commission puts forward, however, are aimed to
generate competition in the "small/widespread" customer segment. If the relevant
market is restricted to small/widespread customers, as was suggested before,*"
that line of reasoning is questionable on account that the creation of Atlas does
not bring about any significant change on the relevant market, and thus that there
is no "close link" between the conduct and the alleged anti-competitive effect.

c. OverareAmg co/irerns
In addition, certain additional competitive concerns arise across the board on all
markets. Atlas is a joint venture of FT and DT, whose services will be distrib-
uted by FT and DT themselves alongside their own services in France and
Germany respectively; furthermore, Atlas will procure from FT and DT certain
building blocks necessary for the provision of its services, including leased lines
and access to FT and DT's networks. This places FT and DT in three different
positions vis-a-vis Atlas, namely owners, suppliers and distributors, while they
also entertain relationships with the competitors of Atlas (which must also
procure certain services from FT and DT), as shown by Figure 3.18.

*"" Ibid, at 47-8, Ree. 69. • * Ibid. *" S«pra. U . C Ü Ü .
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In view of these relationships, there is a risk that FT and DT could affect
competitors of Atlas through discrimination in favour of Atlas in the provision
of "building blocks",™° cross-subsidization of the activities of Atlas (including
the possibility of price squeeze)™' or, at the distribution level, "bundling" of
Atlas and FT/DT services in one consumer contract.™*

These overarching concerns are somewhat suspicious, given that they do not
relate to any relevant market in particular.™-' In fact, they stem not so much
from the creation of Atlas, but rather from the dominant position (or legal
monopoly) of FT and DT over most of the respective French and German
telecommunications sector. The very same concerns would arise if each of FT
and DT had their respective subsidiary operating on the market: in relation to its
subsidiary, FT would stand in a triple relationship of owner, supplier and
distributor; the same would hold for DT. Hence these competitive concerns exist
because Atlas is a subsidiary of FT and DT, and not because FT and DT join
forces in Atlas.

When the Commission imposes remedies in order to address these overar-
ching concerns, therefore, it is acting not against any effect flowing from the
creation of Atlas, but rather against the dominant position of FT and DT on the
markets for infrastructure and voice telephony (among others). Pursuant to
Article 82 EC and Regulation 17/62, the Commission is empowered to act in
relation to dominant positions, and as such there is no reason why it should not

™ On the application of the non-discrimination principle in the telecommunications sector, lee
jupra, HI.B.

*" Cross-subsidization and price squeeze are discussed in greater detail \upra. III C.2.
*" Bundling is discussed jupra, HID. with reference to the treatment of the issue in Aifcu.
™' In A/bu, iupra, note 58, at 45, Rec. 59-61, these concerns are set out ahead of the analysis of

remaining competition on the relevant markets and they are not expressly linked to a relevant
market.
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be able to do so within a proceeding under Article 81(3) EC.™* However,
Article 82 EC only applies in cases of a/wse of dominant position. The
reasoning of the Commission, as exposed in i4//as, does not outline how FT and
DT would have abused their dominant position in such a way as to justify the
measures taken for these overarching concerns. While it is true that the i4f/os
decision deals with markets which are emerging — or have yet to emerge — the
remedies imposed against discrimination, cross-subsidization and bundling are
in truth measures designed to prevent possible abuses of dominant position.
Accordingly, the assessment of Atlas under Article 81 EC is used to take
measures against fears of abuse of dominant position which exist independently
from the creation of Atlas. There does not seem to be any "close link" as usually
required by EC competition law between the conduct of FT and DT on the
ancillary market (creation of Atlas) and the suspected abuses that would justify
the imposition of remedies for the overarching concerns. Rather, the actions of
the Commission seem to be motivated more by the need to compensate, through
conditions attached to its /Was decision, for the underdeveloped regulatory
framework in place in France and Germany at the time.™'

From a broader policy perspective, it might be argued that it was sensible that
FT and DT wouJd be made to "pay the price" on their home markets for the
authorization to venture on international markets, and indeed the linkages estab-
lished by the Commission in its decision enabled it to make decisive advances in
the liberalization of the telecommunications sector. Nevertheless, it remains that
such a result was achieved on the back of a loosening of the standards applic-
able to the competitive assessment in multi-market situations.

3. The competitive assessment in B7VA/C7 / /

A similar phenomenon could be observed in the J977MC7 // decision. The
Commission centred its competitive assessment on the "UK market for voice
telephony on the US-UK route", a relevant market definition that is open to
criticism, as seen before.™*

Yet it appears from the competitive assessment that the Commission was
equally concerned with another market, namely that for transmission capacity
on transatlantic cables.™'' On that ancillary market, the parties do not apparently

™* The Commission also acted against concerns pertaining more to Article 82 than 81 in its
decisions relating to the various joint ventures for the exploitation of the Channel Tunnel: see the
decisions in the AC/, AffgAr SerWc« and furofunnW, supra, notes 292, 295 and 302 respectively,
discussed jupra, 111.A3. It must be noted, however, that the decision in £u/-o/uwie/ was invalidated
on another point (SWCF v. Commiijion, supra, note 304), and that the decision in Mgh/ Service.»
was annulled by the CF1. among others on the ground that the reasoning relating to the Article 82
concern (access to rail services) was not correct: see £upra, HI.A.4., for a discussion of the CF1
judgment in furopea/t A/ig/if S^rvic«, supra, note 301.

™* In B7VMC/ /, .vupra, note 125 at 52, Rec. 57, in contrast, the Commission imposed no condi-
tions, although the transaction was similar (but not quite comparable), because it felt that the UK
regulatory framework was adequate.

"* Supra, II.C.2.biv. The second relevant market, the market for audioconferencing in the UK,
will not be discussed here.

*" Throughout the decision, the Commission refers more often to the position of the parties in
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hold a dominant position, since BT would have less than half of the capacity on
the UK side, and BT/MCI together would only have the second largest share of
capacity on the US side, behind AT&T.™* The main market is the UK market
for voice telephony on the UK-US route, a market which at first sight does not
seem to be affected by the merger, since MCI did not offer voice telephony from
the UK to the US. Accordingly, the competitive assessment should have resulted
in a negative finding. Yet the Commission came to the conclusion that the
merger as notified was not compatible with the common market, on the basis of
the following reasoning:™*

By bringing together BT's and MCl's cable capacity on the UK-US route, the
merger would provide the parties with the possibility of 'self-corresponding', that is
to say, they could carry their transatlantic traffic over cnd-lo-end connections
owned entirely by them. The merged entity would therefore be able to internalize
settlement payments for all of the traffic which BT and MCI currently send to each
other on a correspondent basis as well as to benefit from the more efficient use of
transmission capacity which it would be allowed to use because of the time zone
differences between the United States and the United Kingdom...

[TJhere is currently a capacity shortage on existing transmission facilities between
the United Kingdom and the USA, as well as substantial uncertainty as to whether
additional capacity on planned cables will be sufficient to accomodatc the needs of
a rapidly increasing demand. In this context, given the parties' capacity entitlements
particularly on the UK end of existing transatlantic cables, the proposed merger, as
notified to the Commission, would be likely to strengthen BT's dominant position
in the market for international voice telephony services on the UK-US route.

Such a reinforcement would result from the parties' increased control of cable
capacities and from their unique position to self-correspond in a way which would
not be available to their existing competitors. Furthermore, the combination of BT's
and MCI's cable capacities would allow the merged entity further to restrict or
control the entry opportunities for the prospective new operators. The notified
merger would therefore enable BT to weaken significantly the development of
effective competitive constraints on its market behaviour in the provision of inter-
national voice telephony services on the UK-US route.

In the eyes of the Commission, the key effect of the merger would be to allow
BT and MCI to move away from the classical international regulatory frame-
work of correspondent relationships and gain end-to-end control over transat-
lantic capacity. End-to-end capacity marks a substantial improvement over
half-circuits, both in terms of quality (complete control) and of price (escape

elation to transatlantic cables than in relation to voice telephony: see S7WC/ //, .fupra, note 126 at
Rec. 20, 36, 38-51, 58-65. The concerns arising as regards voice telephony (lack of incentive to
move away from the accounting rate regime towards cost-based interconnection) really originate
from the lack of available end-to-end capacity at true wholesale rates (IRUs), as opposed to IPLC»,
whose tariff structure (2 half-circuits) is similar to the accounting regime: see ibid, at Rec. 36.

** Ibid, at 7-8, Rec. 44. ™» Ibid, at 10,11, Rec. 58,64-5.



from the inflated costs/prices produced by the correspondent framework). As th«5
Commission underlined, the merger would enable BT to dispose of sufficient
end-to-end capacity for its own needs while being in a position to prevent it$
competitors from gaining the same advantage.""

As in /Mas, the transaction takes place against a changing regulatory
backdrop, this time at the international level. The classical correspondent
regime, with its accounting rate system which leads to inflated prices for inter,
national communications/" is progressively giving way — at least between
developed countries — to a new regime where international telecommunication^
are treated no differently than national ones. Ultimately, thus, international
telecommunications will either be handled by one operator from one end to thig
other or be originated/terminated by another operator, on the basis of an inter,
connection agreement/'* Given that interconnection tariffs are significantly
lower than payments under the accounting rate system, the change of regulatory
environment is accompanied by a notable reduction in costs, which should als^
lead to lower customer tariffs, if the markets are competitive. With their merge^
BT and MCI would immediately have gained the ability to operate besides the
classical correspondent regime, and accordingly would have gained a significant
margin for the reduction of tariffs for international voice telephony.

On the UK market for voice telephony on the US-UK route, theretore, the
transaction would not increase BT's dominant position on the market, but would
give it extra leeway to reduce prices if it wanted. Since BT is dominant, chances
are that it will not take the initiative to lower tariffs unless it is forced to / ' ^
Indeed, the Commission in Ä77A/C7 // expressed its concern that the progressive
removal of the correspondent regime was not producing the anticipated
lowering of international tariffs, which means that the market was not suffi-
ciently competitive to ensure that cost reductions are passed on to customers/'*
When the Commission forced BT and MCI to take a number of steps to enable
competitors to gain control of transatlantic capacity on an end-to-end basis and
also move away from the classical correspondent reg ime/" therefore, it sought

™ Ibid at63 ' ***;*i*
"' See supra. Chapter One. I. The key problem today is that the accounting rates have not been

reduced in step with the reduction in costs (the system gives no incentives to do that), so that they
are significantly above costs and thus lead to excessive collection charges (customer tariffs). See
also ffT/A/C/ //. ibid, at 5, para. 27-31.

"- When international telecommunications are operated with interconnection agreements, the
originating operator will usually be responsible for bringing the call to the country of termination
(either by itself or by entrusting it to a large international carrier) and will then simply deliver it to
the terminating operator at an interconnection point. In principle, this is the same operation as inter-
connection for national calls, so that the international call should be terminated at die same intercon-
nection rate.

"•' In which case an argument could be made that BT was not dominant after all, since it would
have to follow price reductions or face loss of market share.

™ See ß77MC7//, supra, note 126 at 5,6, lO.Rec. 31.35-6,62.
*'* These steps included: making extra capacity available on an Indefeasible Right of Use (IRU)

basis, which is almost equivalent to selling it, converting international leased lines (IPLCs) into
IRUs, which significantly lowers their cost, and selling to US correspondents the BT halves of the
international lines used to provide US-UK service, so that these correspondents would gain end-to-
end control of the transatlantic link: see B77MC7 //, ibid, at 12-3, Rec. 76(1).
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to ensure that competitive pressure would be created for BT to exploit the
leeway gained through the merger and lower its international tariffs. It can thus
be argued that the conditions imposed on BT and MCI were designed not so
much to offset any anti-competitive effects of the merger as to ensure that the
resulting reduction in costs would be passed on to the consumer.

As is well known, the BT/MCI merger was thwarted by the intervention of
Worldcom. BT went on to refocus its international strategy on a new joint
venture with AT&T. It is worth noting that less than two years later, the
Commission did not see fit to impose a similar condition on that joint venture,
although at this point in time not enough information is available to assess how
that conclusion was reached."*

In B77AfC7 //, the link between the effects of the merger on the ancillary
market (transatlantic capacity) and its impact on the main market (voice
telephony on the US-UK route) is not very strong. Unless the creation of cost
reductions which might not be passed on to customers is considered as the
strengthening of a dominant position, the Commission's competitive assessment
in Är/AfC/ // would come closer to the "loose link" than the "close link" model
outlined above. As in Arbu, competition law was used to further regulatory
objectives.

As a consequence, mere appears t u o e v wiues>preau iiupic^Mun wiuun me
industry that the examination of transactions under Article 81(3) EC or the
MCR, where incumbents require exemption or clearance, respectively, in
order to pursue their business plans, is used to settle certain regulatory issues
where the Commission or NRAs might not otherwise have enough pull over
incumbents.""'

V. PROCEDURAL AND INSTITUTIONAL FRAMEWORK

In contrast with the previous sections, which dealt with substantive matters
(relevant market, substantive principles, competitive analysis), this section is
concerned more with the resulting procedural and institutional framework, ie
with the institutions and the means available to apply substantive law to firms
active in the telecommunications sector. Substantive and procedural matters
remain nonetheless deeply intertwined, since, after a review of the procedural
framework as it would appear to the casual observer (A.), two significant
modifications brought about in the course of applying competition law to
telecommunications (in the light of the previous sections) are surveyed (B.).

' " See "Commission clears BT/AT&T joint venture with conditions in the UK market", PICM
Release IP/99/209 (30 March 1999).

' " See the editorial comment "Blood drips from the rubber-stamp" (1999) 9:3 Public Network
Europe 9. It would seem that the trend continues with the decision on the proposed merger between
Telia (Sweden) and Telenor (Norway), where Telia and Telenor are apparently being asked to divest
their respective cable TV operations: see "Commission clears merger between Telia (Sweden) and
Telenor (Norway) with substantial conditions". Press Release IP/99/746 (13 October 1999).
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A. STANDARD ELEMENTS OF THE PROCEDURAL AND INSTITUTIONAL FRAME-

WORK

The economic regulation applicable to the telecommunications sector in the EU
essentially comes from three sources, namely national sector-specific regulation
(enacted in significant part by way of implementation of EC directives"*),
national competition law and EC competition law. Each source has its own proce-
dural and institutional framework; for the purposes of the present discussion,
attention will be focused on the decision-making organizations and the controlling
instances. Figure 3.19 illustrates those sources and their respective framework.

By way of preliminary remark, it must be underlined that all three sources of
economic regulation apply to the same target group, namely the service
providers active in the telecommunications sector, and in particular those that
may hold a dominant position for the purposes of competition law or have
significant market power (SMP) within the meaning of the ONP framework, as
it may have been implemented within each Member State.

Furthermore, while national sector-specific regulation and national competi-
tion law are both illustrated, there is no "EC regulation" column that would
parallel EC competition law; rather, EC sector-specific regulation is included in
the national regulation column, fndeed, while a significant body of substantive
EC telecommunications law has been enacted over time, it was not accompanied
by the creation of any procedural or institutional framework at the EC level; a
number of provisions deal with procedure and institutions at Member State
level, though/"' In conformity with the general structure of EC law,™* Member
States are entrusted with the implementation and application of EC law in the
telecommunications sector. In the end, accordingly, EC law in the telecommuni-
cations sector will be implemented and applied through the procedural and insti-
tutional framework put in place for national law (as it may have been shaped by
EC law).

1. Procedural and institutional framework by source

a. Mjfi'ona/ sector-specj/ic regK/att'on

For national regulation, the decision-making authority will usually be the
relevant national regulatory authority (NRA),™ as it was created or reformed

" ' These directives are introduced supra. Chapter One.
" ' The provisions of EC law relating to the national procedural and institutional framework in

the telecommunications sector are listed in/ra, note 722.
•"» See GroWw/i-Zuleeg, Art. 3b at 1/217-8, para. 8.
' " It is also conceivable that national courts would be directly involved in decision-making

under national regulation, for instance in litigation between competitors over compliance with
national regulation or NRA decisions (and corresponding damage claims). However, it would seem
that NRAs will play the main role in the implementation and enforcement of national regulation, at
least for some time, given that they are generally well-staffed, competent and specialized in the
telecommunications sector. Furthermore, most decisions to be taken now still relate to the basic
implementation of regulatory provisions (issuance of licenses, price regulation, interconnection
regime, etc.), where the NRA appears as the logical choice of decision-maker.
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Figure 3.19 The procedural and institutional framework at first sight
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pursuant to Directive 90/388 and the ONP framework.'" Broadly speaking, two
controlling instances ensure that the NRA discharges its functions properly.
Firstly, under national law, the NRA generally fits within the overall framework
of administrative law, whereby decisions of the NRA can be attacked before the
relevant tribunals, be they general courts of law or specialized administrative
courts (summed up under the heading "Nat'l Courts" in Figure 3.19). In acy
event, under EC law, parties must have a right of appeal from a decision of the
NRA to a body independent from i t . ' " The precise workings of these control
mechanisms need not be detailed here: national courts will normally ensure that
the decisions of the NRA at least comply with basic provisions of national lav,
both as regards procedure and substance, and in some cases they might even
engage in a full-fledged review of the merits. In addition, national courts rruy
rule on the compatibility of NRA decisions (or even of the national regulatory
framework) with EC law, with the help of preliminary rulings from the EG,
requested pursuant to Article 234 EC (ex 177) (as indicated by the asterisk on
Figure 3.19). The Commission also acts as a controlling instance, besides
national courts: it can issue reasoned opinions pursuant to Article 226 EC (ex
169) if it estimates that either the national regulatory framework or a decision of
the NRA violates EC law and. failing compliance by the Member State in
question, may bring the matter before the ECJ.™

b. Naf/ona/ compe/if/on /a>v

Following the developments in recent years, all Member States now have a
national competition law, which is more or less modelled on EC law.'*' While

*" See jupro. Chapter One. IV. The creation of the NRA, and its independence from both the
telecommunications services providers and the part of the administration exercising ownership
rights over incumbents (as the case may be) are provided for in Directive 90/387, Art. 5a (as added
by Directive 97/51, Art. 1(6)). See also Directive 97/13, Art. 2(l)(b) and Directive 90/388, Art. 7.
The tasks to be assigned to the NRA pursuant to Community law are spread over the various
Directives: see among others Directive 92/44, Art. 8 (as added amended by Directive 97/51, Art.
2(8)) and Directive 97/33, Art. 9. For the sake of clarity, the term "NRA" encompasses both the
NRA proper and other organizations to which some Member States have chosen to leave certain
more "sensitive" matters (to the extent allowed by EC law), including the issuance of licenses
requiring frequency allocation. These organizations will often be ministries, like in France: pursuant
to the French Corf* </« /xwf« «»«'/A-ommum'carionj, Art. L.33-1 and L.34-1, the licensing of public
networks and public services is conducted by the competent ministry. The French NRA (the /4wori//
de rlgu&j/ion <fr; (W/rommunico/io/u) deals with requests for licenses on behalf of the ministry,
however, pursuant to Art. L.36-7. For the purposes of the present discussion, it should make no
difference whether the decision-making organization is the NRA proper or another part of the
administration, since the broad lines of the regulatory and institutional framework will generally be
the same irrespective of the identity of the organization.

" ' Directive 90/387, Art. 5a(3) (as added by Directive 97/51, Art. 1(6)).
"* Pursuant to Article 228 EC, if the Member State at issue fails to comply with the judgment of

the ECI, the Commission may issue a reasoned opinion and, if compliance is still not forthcoming,
request the ECJ to impose a fine on that Member State. For the sake of completeness, it should also
be mentioned that, pursuant to Article 227 EC, a Member State is entitled to request the ECJ to rule
on an alleged infringement of EC law by another Member State. Article 227 EC has rarely been
used: see Grtx-ftcn-Kruck, Art. 170 at 4/524-5. para. 6.

' " See Gwfxrn-Schroter, Art. 85 - Einfuhrung at 2/130-5, para. 3-15, as well as Gnttfeen-
Schroter, Art. 86 at 2/740-6, para. 3-16 (in both cases, the new UK Competition Act 1998, c. 41
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there may be substantial differences between the various national laws and EC
law ,'** the respective procedural and institutional frameworks tend to follow a
similar pattern. A national competition authority (NCA) is in charge of imple-
menting the national competition law, under the supervision of national courts,
which, as was the case for national regulation, not only apply the provisions of
national law relevant to the control of the actions of authorities such as the
NCA, but also ensure that those actions are compatible with EC law (with the
help of preliminary references to the ECJ pursuant to Article 234 EC (ex
177))7" Besides the NCA, national courts can often also intervene directly as
decision-makers under national competition law (depending on how the national
competition law is formulated), for instance in disputes between competitors
where a breach of national competition law is invoked as the basis for, or a
defence to, a claim for damages.

c. £C comperifio/i law ^

The procedural and institutional framework of EC competition law is somewhat
more complex, since it strays from the general EC model in that Community
institutions are entrusted with the application of Community law. Pursuant to
Article 83 EC (ex 87), the Commission was empowered to apply Articles 81 and
82 EC."* It is then subject to the control of the CF1 (recourses brought up by
individuals) and the ECJ (recourses brought up by Member States), according to
Article 230 EC (ex 173). In addition, national courts can also apply Articles
81(1), 81(2) and 82 EC (with the help of the ECJ. under Article 234 EC), since
they all have direct effect;"' the application of Article 81(3) EC is reserved to
the Commission, however.™* Finally, to the extent that national competition law
so permits, NCAs can also apply Articles 81(1), 81(2) and 82 EC;" ' currently,
8 Member States have empowered their NCA to apply those provisions of EC

could not be taken into account). For merger control, see the table prepared by the Commission in its
Green Paper on the Review of the Merger Regulation, COM (96)19 (31 January 1996), Annex 2 (to
which the changes brought about in the UK with the Competition Act 1998, c. 41 and in Denmark
with the Competition Act 1997, St. 384 of 10 June 1997, should be added).

"* For instance, Luxembourg and Austrian laws do not generally prohibit agreements and other
restrictive practices, and neither do they directly prohibit abuses of dominant positions; as for
merger control, two countries (Finland, Luxembourg) do not have it at all. while two others (Spain.
France) do not make it mandatory: see the Green Paper, ibid.

' " In theory, the Commission, acting under Article 226 EC with the possibility of bringing a
claim before the ECJ, would also constitute a controlling instance, since national competition law
is no different from national regulation in this respect (they are both part of national law).
However, national competition law has been in existence, at least in some Member States, since
the EU was created, and so far no instance has been reported where the Commission would inter-
vene against national competition law or a decision taken thereunder on the basis of Article 226
EC.

" ' See Regulation 17/62 as well as the empowering regulations for block exemptions pursuant to
Article 81(3) EC (ex 85(3)), listed jupra, note 9.

' " Standing case-law of the ECJ, starting with the judgment of 30 January 1974, Case 127/73
BJW v. SAB/Wf [ 1974] ECR 51.

'*> Regulation 17/62, Art. 9(1). In its recent White Paper, jupra. note 463, the Commission
proposes to allow NCAs and national courts to apply Article 81(3) EC as well.

" ' Art. 84 EC and Regulation 17/62. Art. 9(3).
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law."^ The framework is different as regards merger control, since the
Commission has sole jurisdiction to apply the M C R 7 "

2. Relationship between those frameworks

Obviously, with three major sources of economic regulation applicable to one
and the same target, combined with many decision-making organizations and
controlling instances, some rules of conflict or coordination are necessary to
maintain overall coherence and consistency.

a. Mtfiona/ com/jef/f/on /aw ana" EC com/reft'fion /aw

The resolution of conflicts between national competition law and EC competi-
tion law is closely linked to the provisions applicable to the cooperation
between the Commission, on the one hand, and the national courts or NCAs, on
the other hand, in the course of implementing and applying EC competition lav.

As for the relationship between national and EC competition laws, a distinc-
tion must be made between Articles 81 and 82, on the one hand, and the MCR,
on the other:

xes^ecf to the former, it must be noted at the outset that the notion of
"effect on trade between Member States", which defines the scope of applica-
tion of Articles 81 and 82 EC, has been interpreted very broadly, so that in
practice few cases would escape the realm of EC competition law on that
ground."'* Article 83(2)(e) EC provides that the Council shall adopt regula-
tions or directives to deal with the relationship between Articles 81 and 82 EC
and national law; no such instrument has been enacted so far, however."' The
situation is thus left to the general principles of EC law. In 1969, the ECJ
issued a ruling on the issue in the Wa/r M/ne/m case,"* whose principles have
endured until now, with some additional precisions in subsequent case-law."'
For the ECJ, EC and national competition law "consider cartels from different
points of view", so that in principle, both can apply in parallel."* Yet, given
the principles of supremacy of Community law and of "e/Jef Kfi'/e", EC law
takes precedence and national courts and NCAs must thus ensure that "the

' " See the table prepared by the Competition DG, at <http://europa.eu.int/comm/dg04/
index_en.htm>. Those Member States are Belgium, France, Germany, Greece, Italy, the
Netherlands, Portugal and Spain.

"•* MCR, Art. 21(1).
"* See van Gerven et al. at 82-92, para. 72-82, Bellamy and Child at 107-18, para. 2-126 to 2-

138, GroWwi-Schroter, Art. 85 at 2/229-40, para. 163-77 and Grtwfren-Schrbter. Art. 86 at 2/894-
900, para. 233-42.

' " See Groe/wn-Schroter. Art. 87 at 2/926 and ff., para. 47 and ff.
'*• ECJ, Judgment of 13 February 1969, Case 14/68, WWiWm v. BurofcjfairrWIam» [1969] ECR 1.
'-" See in particular ECJ. Judgment of 10 July 1980, Case 253/78. Guertoin [1980] ECJ 2327 on

the effect of comfort letters on the application of national law.
"* WÖ/I WitfiWm, supra, note 736 at Rec. 3. The ECJ thereby rejected the theory according to

which EC and national competition law were exclusive of one another: see
Schroter/Delsaux, Vorbemerkung zu Art. 85-89 al 2/85-6, para. 59.
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application of national competition law [does] not prejudice the full and
uniform application of Community law or the effects or measures taken or to
be taken to implement it"."' There is still no consensus on the practical conse-
quences of Wa/f WiV/w//n, but mainstream opinion is as follows:™' if an agree-
ment is covered by a group or individual exemption under Article 81(3) EC,
national law cannot be applied to forbid the agreement; if an agreement is
forbidden by the Commission pursuant to Article 81, national law cannot
apply to permit it within national territory;™' if the Commission has issued a
negative clearance or a comfort letter only, national law can be applied; finally,
if the Commission has not yet issued a decision but is expected to decide the
matter, the national authorities must ensure that the application of national law
is consistent with EC law, the best means of doing so being to suspend the
procedure under national law until the Commission takes a position on the
matter.™ Although the issue has not yet come up before the ECJ, the same
principles could be used in the case of Article 82: if the Commission has acted
against an abuse of dominant position pursuant to Article 82 EC, national law
cannot be applied so as to allow the conduct in question; if the Commission
has taken a negative decision, however, its effect must be equated to that of a
negative clearance pursuant to Regulation 17/62,™' so that national courts and
NCAs may still act against the conduct in question pursuant to nationul
competition law; if the matter is pending before the Commission, the situation
is the same as for cases involving Article 81 EC.

- With respect to merger control, the situation is simpler, since the jurisdic-
tional rules of the MCR are exclusionary:™'' a concentration will fall to be
assessed under either the MCR (by the Commission) or national laws (by
national authorities).™' A series of thresholds is set out at Article 1 of the

*» Ibid, at Rec. 9 and Ruling.
"° The following summary tracks van Gerven et al at 102 -6, para. 92. See also Bellamy and

Child at 669-71, para. 10-051 to 10-053 and Gro*fwn-Schroter/Delsaux, Vorbemerkung zu Art. 85-
89 at 2/86-8. para. 60-2. See also the position of the Commission, set out in the Notice of 15 October
1997,5u/?ra. note 7 at 5-6, para. 16-22.

'*' If they decide to apply national law to forbid the agreement as well, national courts and NCA»
should take the sanction imposed under EC law (fine) into account when assessing the sanction
imposed under national law: see Van Gerven et al. at 106-7, para. 93, GroWvu-Schrotcr/Delsaux,
Vorbemerkung zu Art. 85-89 at 2/88-9, para. 63-5.

*" Which may or may not be convenient for the national court or NCA, given the amount of time
required by the Commission even to take a position on a file (without necessarily taking a formal
decision).

'*' Which in any event is also available to attest that no concerns arise under Article 82 EC: lee
Regulation 17/62, Art. 2.

'** See Bellamy and Child at 370, para. 6-141 and GroWwn-Bruhn, FKVO Art. 1 at 2/1129-30,
para. 3-4.

'•" The term "one-stop-shopping" is often used in connection with the jurisdictional rule« of the
MCR: while this description may be accurate to the extent that a concentration will be assessed
under either Community or national rules, it is certainly not correct once it is determined that a
concentration falls under national laws, since a significant number of national authorities may then
have jurisdiction to review the merger, under national laws that are far from streamlined. In light
thereof, the MCR was amended in 1997 so that concentrations that were significant in three and
more Member States would also be dealt with under the MCR: see MCR, Art. 1(3), as added by
Regulation 1310/97, ju/va, note 119.
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MCR: if they are met, the Commission has sole jurisdiction to rule on the
concentration; if they are not met, then the concentration falls to be assessed
under national laws, as they may apply to it.'"** Mechanisms are provided for
the assessment of a transaction to be referred by the Commission to a national
authority and vice

In order to have a complete overview, it is also necessary to survey how the task
of applying EC competition law — more precisely Articles 81 and 82 EC (ex 85
and 86), since the Commission has sole jurisdiction to apply the MCR — is split
between the Commission, national courts and NCAs:

- The relationship between the Commission and national courts has been consid-
ered in a number of ECJ judgments,'''* which have prompted the Commission
to issue a Notice on the topic."" The broad principles arising from ECJ case-
law and the Notice are as follows."" In general, the Commission is "respon-
sible for the implementation and orientation of Community competition
policy", while national courts are concerned with safeguarding individual
rights derived from EC competition law."' It is the policy of the Commission
to deal only with cases of sufficient Community interest; such interest will
normally be lacking if national courts can adequately address the issue. '"
When dealing with Articles 81(1) and 82, national courts should seek guidance
from the Commission decision practice (as well as notices) and the ECJ case-
law; they may ask the Commission for its views or make a preliminary refer-
ence to the ECJ if they find it necessary. If a court finds that an agreement
violates Article 81(1) EC, then it must see whether it was exempted (individu-
ally or in block) by the Commission pursuant to Article 81(3) E C 7 " If so, the
court must respect the exemption. If not, the court can assess whether exemp-
tion is possible: it can be that the agreement has not been duly notified or that
even then it is beyond doubt that it will not be exempted, in which case the
court can assume that exemption will not occur and apply Articles 81(1) and
(2). If the agreement could be exempted by the Commission, then the national
court should stay its proceedings and wait for the Commission to take a
position. It may also request information (status of case, legal issues, factual
issues) from the Commission.

™ MCR. Art. 1.2 land 22.
™ MCR. Art. 9 and 22(3).
'** See mainly ECJ, fl/fr v. SAflAAf, jupra. note 729 and Judgment of 28 February 1991, Case

C-234/89. /V/imi'ru v. /frnfiigrr Brdu AG [1991] ECR 1-935. as well as CFI, Judgment of 18
September 1992, Case T-24/90, -4wom«c SW v. Communion [1992] ECR II-2223.

'** Notice of 13 February 1993. iupra. note 7.
"" See van Gerven et al. at 578-92, para. 468-77, Bellamy and Child at 643-52, para. 10-006 to

10-023, Groetoi-Schroter. Vorbemerkung zu Art. 85-89 at 2/111-2, para. 114-6.
' " ZV/i/fiuu. .supra, note 748 at Rec. 44-5.
' " That policy was implicitly endorsed by the CFI in Aufom«-. supra, note 748 at Rec. 90-6.
" ' Even though national courts are not "authorities" within the meaning of Article 84 EC and

Regulation 17/62. Art. 9(3), as held in fltfF v. 5A&4M. supra, note 729 at Rec. 16-8. they still
cannot issue decisions based on Article 81 (3) EC, since it does not have direct effect.
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- NCAs play a significant role in the enforcement of EC competition law by the
Commission itself,'** since they collaborate in the conduct of investiga-
tions'" and sit on the Advisory Committees that must be consulted before the
Commission takes a decision ."* As for the application of EC competition law
by the NCAs themselves, in the light of the foregoing developments in
relation to national courts, the Commission has also issued a Notice
concerning cooperation with NCAs,'" whose basic principles are as
follows."* The Commission and NCAs pursue the same interest in upholding
competition law (contrary to courts, which seek to safeguard individual
rights). The Commission's policy is to leave cases with "mainly national
effects" and "cases that cannot be exempted" to NCAs, although it reserves
the right to deal itself with those cases, if they are of particular significance to
the Community. In particular, the Commission will reject complaints that lack
Community interest (especially if the complainants' rights are adequately
safeguarded before national courts and the NCA) and refer them to the NCA.
It expects NCAs, in return, to keep the Commission abreast of cases of signif-
icance to the Community, and if necessary to stay their proceedings to wait
for the Commission to take a position in such cases, or at least to consult the
Commission before deciding.

The principles set out above are likely to change significantly if the proposals
put forward in the recent White Paper of the Commission are implemented.""' It
is suggested to make Article 81(3) EC directly applicable, so that national courts
and NCAs could also grant exemptions. The notification system would also be
abolished. The Commission would then assume more of a policy-making role,
although it would still process major cases and its powers to exert e* posf
control would be strengthened. It can be noted that, as a side-effect of such a
reform, national competition law could be either left aside in favour of EC
law'«) Qj aligned with EC law, since the same organizations that apply national
competition law would also be in a position to apply the whole of EC competi-
tion law, and EC competition law tends to be more developed than the more
recent national law (except in Germany and the UK, where national competition
law has been in place for a long time as well).

•"* See van Gerven et al. at 576-8, para. 464-7.
' " In cases involving Articles 81 and 82 EC: Regulation 17/62, Art. 11(2), 13. 14(4) to 14(6).

For concentrations: MCR, Art. 11(2). 12,13(4) to (6).
" * In cases involving Articles 81 and 82 EC: Regulation 17/62, Art. 10. For concentrations:

MCR, Art. 19.
" ' Notice of 15 October 1997, jupra, note 8.
" • See also GroWwn-Schroter, Vorbemerkung zu Art. 85-89 at 2/112-3, para. 117-8.
' » Supra, note 463.
™° Except in the limited number of cases where EC law cannot apply for lack of an effect on

trade between Member States, despite the broad interpretation given to that term.
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b. Mafz'o/ia/ compefrt/on /aw a/ia" naft'ona/ regulation

The resolution of conflicts between national competition law and national
sector-specific regulation is a matter for national law, if and to the extent no EC
law dimension is present on either side (in which case the rules found in EC
law, as explained below, would apply). In the laws of the UK, France or
Germany, for instance, there seems to be no substantial rule to delineate the field
of application of sector-specific regulation and competition law, thus giving rse
to a situation where both the NCA and the NRA could be considering the same
manner; in such a situation, the law provides for mechanisms to ensure consuka-
tion and coordination between the two authorities.'*' For the purposes of the
present discussion, the relationship between national competition law and
sector-specific regulation is of less importance.

c. £C compe/Mon /aw and naf/ona/ regu/afz'on

When it comes to the relationship between EC competition law and national
sector-specific regulation, at first sight there is nothing comparable to the well-
developed, if perhaps overly complex, set of rules and principles governing he
relationship between EC and national competition law, as they were outlined
aoove. fin face, (here appears to öe a AncAr ctf'/fKtegrA'iw? bsirwtaerc Ate f we.

As mentioned above, EC law in the telecommunications sector — for the
purposes of the present discussion essentially the ONP framework and Directive
97/13 on licensing — follows the general structure of EC law, whereby Member
States are in charge of administering and implementing the instruments adopted
at the EC level. That structure differs from that of EC competition law, where —
exceptionally in EC law overall —the Commission conducts the implementation
of EC law. It is also self-contained, since the interaction between EC and national
law occurs at the /egi's/afive level, where EC law must be implemented correctly;
as mentioned before, there are control mechanisms in this respect, through the
Commission, with the possibility of a claim before the ECJ (Article 226 EC), and
through national courts (with the help of the ECJ pursuant to Article 234 EC). At
the admin/sfraf/ve level, in contrast, the impact of EC law is less central. The
main task of the NRAs is the application of national sector-specific regulation.
EC law in the telecommunications sector does not contain any directly applicable
norms that NRAs could enforce by way of implementation of Community law;
rather, it is made up of directives, which by now have been implemented at least
to the satisfaction of the Commission, save in a few cases7" For all intents and
purposes, therefore, the NRAs are unlikely to be called upon by a party to disre-

'*' See for France, the general provision found at Art. L.36-10 of the Code des poirei e« rl/lcom-
muniVafiorM, as well as the more specific instances where the Conseil de la concurrence must be
consulted by the ART: Art. L.33-1(I), L.33-KH). L.34-8(I), L.36-7(7°) and L.36-9. For Germany,
see the general provision found at § 82 TKG. For the UK, see the general provision of s. 50(3) of the
Telecommunications Act 1984, c. 12. as amended by the Competition Act 1998, c. 41, Sch. 10, as
well as s. 54 of the Competition Act 1998.

' " See the Fifth Report on the Implementation of the Telecommunications Regulatory Package,
COM(l999)537tinal (10 November 1999).
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gard national law in order to apply a directly effective provision from a Directive
that would not yet have been implemented or would have been incorrectly imple-
mented; at most, they are under a duty, pursuant to Article 10 EC (ex 5), to inter-
pret and apply national law in the light of the EC directives which it purports to
implement.™^ That duty is controlled by the same instances that ensure the
proper implementation of EC law at the legislative level, namely the Commission
and national courts, as mentioned above.

Sector-specific regulation would thus seem to be a self-contained realm,
where EC and national law are both present in a well-defined relationship,
which differs however from that of competition law. On that basis, national
regulation and EC competition law would simply co-exist side by side.

Indeed, the Community instruments that make up a large part of national
sector-specific regulation — the ONP framework and Directive 97/13 on
licensing — contain a number of references to EC competition law, but they
either simply restate that sector-specific regulation is without prejudice to EC
competition law^** — which needs not be mentioned since Articles 81 and 82
EC constitute primary EC law — or that EC competition law must be taken into
account in the application of sector-specific regulation.^' Beyond those refer-
ences, nothing is said in the ONP framework or Directive 97/13 on the relation-
ship between EC competition law and sector-specific regulation.

Of course, NRAs are under a duty, under Article 10 EC (ex 5), to avoid that
their actions would contradict EC competition law and decisions taken pursuant
to it.""* However, that duty cannot be compared with that of national courts and
NCAs when applying national competition law, as set out by the ECJ in Wa/r
WWie/m and subsequent case-law and as summarized above 7*' EC and national
competition laws stand in a vertical relationship, as reflected in the principles of
supremacy and ej§ter u/j'/e. When applying national competition law, national
courts and NCAs must thus give precedence to EC competition law and
decisions taken thereunder. In contrast, EC competition law and national sector-
specific regulation do not stand in a comparable relationship, since national
regulation is itself based on EC law in the telecommunications sector. As long

' " The principle of "mwrprAa/ion co/i/orm*" was laid out by the ECJ mainly in its Judgment of
10 April 1984, Case 14/83, Vow Co/io/i v. NordWiW/j-Wtor/a/e/i [1984] ECR 1891 and its Judgment
of 13 November 1990, Case C-106/89, Mar/ea.i/n£ 5A v. La Co/nercia/ Mttmacioaa/e <k
-4/imemacion S/4 [1990] ECR 1-4135. See G/wfcen-Zuleeg, Art. 1 at 1/158-9, para. 27.

™* Directive 92/44, Rec. 18 (leased line charges subject to EC competition law) and Rec. 22 (EC
competition law remains applicable to disputes surrounding leased lines); Directive 97/33, Rec. 26
(general clause) and Art. 3( 1) (interconnection agreements subject to EC competition law); Directive
98/10, Rec. 11 (EC competition law applies to universal service provision), Rec. 14 (tariffs for voice
telephony subject to non-discrimination obligation under EC competition law) and Art. 15(2) (no
restrictions on the provision of certain services).

' " Directive 90/387, Annex under 3. (harmonized tariff principles), as added by Directive 97/51,
Ait. 1(11); Directive 92/44. Rec. 17 (unbundling in leased line tariffs); Directive 97/13, Art. 7(1 Xd)
(obligations contained in individual licenses to take EC competition law into account) and Annex
under I. (conditions attached to authorizations must comply with EC competition law).

* " That is the position put forward by the Commission in the 1998 Access Notice at 4, para. 13.
* " Supra.
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as the NRA is acting in conformity with the EC law on which national sector-
specific regulation is based, it can legitimately claim to be applying EC law as
well — albeit indirectly — when it acts under national regulation. The coordina-
tion between national regulation and EC competition law then becomes not so
much a matter of supremacy of EC law over national law, but rather a matter of
hierarchy of norms within EC law, where the implementation of secondary
legislation adopted pursuant to Article 95 EC (ex 100a) must be co-ordinated
with the primary norms of Articles 81 and 82 EC. At first sight, such co-ordina-
tion should be simple, given that primary law prevails over secondary law7**
Given that Articles 81 and 82 are very general and abstract, however, it might
be possible to find a way of reconciling EC competition law and sector-specific
regulation without having recourse to a hierarchical rule whereby the former
would prevail over the latter.

In the run-up to liberalization, the Commission had a trump card with Article
86(3) EC (ex 90(3)), which enabled it to issue directives that would form the
"hard core" of EC — and by the same token national — sector-specific regula-
tion, as well as decisions whereby it could ensure that the application of national
regulation was compatible with the Treaty, in particular with EC competition
law. The use of Article 86(3) EC prior to liberalization was reviewed in the
preceding Chapter, with the conclusion that it would not be available anymore
on any significant scale following the full liberalization of the telecommunica-
tions sector and the removal of special and exclusive rights. .r>:,.

As mentioned in the previous Chapter, without Article 86(3) EC, the
Commission is left with the general legal bases at its disposal. According to
current practice, Article 95 EC would thus be used for the enactment of further
EC sector-specific regulation.™' Since it follows the co-decision procedure, it is
a relatively slow decision-making process, which may not be responsive enough
for the telecommunications sector. As for (i) monitoring the proper implementa-
tion of EC sector-specific regulation and (ii) ensuring that the measures taken in
accordance with EC sector-specific regulation are also compatible with EC
competition law, the standard procedure is likely to involve bringing the matter
before the ECJ under one of the avenues provided for in the EC Treaty.™
However, proceeding before the ECJ is rather lengthy and clumsy, especially
when considered against the speedy evolution of the telecommunications sector.

On the basis of the foregoing considerations, EC competition law — and
indeed EC law in general — would have little "pull" on sector-specific regula-
tion, in any event far less than in the run-up to liberalization, when Article 86(3)
was used. This is not without danger: the new and still relatively inexperienced

* * • See Groe/vn-Zuleeg, Art. 1 at 1/162, para. 32 and Groefren-Schmidt. Art. 189 at 4/1037, para.
21-2, where the relevant ECJ case-law is referred to.

'•• See ift/ra. Chapter Four, III.3. for a discussion of Article 155 EC, dealing with trans-
European networks, as a possible legal basis for sector-specific regulation in the post-liberalization
era.

™ As mentioned before, the most likely procedures are Articles 226 (infringement claim) and
234 (preliminary reference from a national court).
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NRAs could be "captured" by the incumbent or subjected to political pressures,
so that they would act against the opening of markets to competition (at least as
the Commission sees it). Furthermore, the NRAs in various Member States
could take diverging or even conflicting positions, which could potentially have
an effect on the internal market and distort competition. Finally, the NRAs
could simply remain inactive in the face of new developments, so that the
market would evolve in a direction which may not be desirable (at least
according to the Commission).

For all these reasons, it might seem appropriate to improve the articulation
between EC competition law and national sector-specific regulation. A first
option, examined in the following sub-section, would be for EC competition law
to evolve to improve the integration between national sector-specific regulation
and EC competition law and to increase the "pull" of EC law over sector-
specific regulation (in replacement of Article 86(3) EC). A second option, not
necessarily exclusive of the first, would be to set out more precisely the respec-
tive realms and objectives of competition law and sector-specific regulation, so
as to reduce the risk that they would diverge; the following Chapter shows the
limits of the first option and explores the second one.

B. MODIFICATIONS RESULTING FROM COMPETITION LAW AS APPLIED IN THE

TELECOMMUNICATIONS SECTOR

This sub-section deals with two developments in EC competition law in the
1990s which contributed to break down the apparent lack of procedural or insti-
tutional interaction between sector-specific regulation and EC competition law.
Firstly, in the 1998 Access Notice, the Commission set out a model for the
relationship between the ONP framework and competition law, which, when
combined with the expansion of the substantive principles and the loosening of
the competitive assessment described in the previous sections, have in practice
turned the Commission into a supervisory regulatory authority for a great range
of matters covered by sector-specific regulation (1.). Secondly, in individual
decisions under Article 81 EC and the MCR, the imposition of conditions has
become a means of filling the perceived gaps of sector-specific regulation (2.).

1. Integration of EC competition law and national sector-specific
regulation

a. 77»e creation o/an area o/over/ap ftefween EC co/npe//7/on /aw ana" «af/ona/
.secfor-5peci/jc regu/arion

A section of the present chapter reviewed how, in the application of competition
law to the telecommunications sector, a number of basic substantive principles
were expanded so as to move away from the classical model of competition law
towards a more regulatory model 7 " In particular:
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- With the essential facilities doctrine, refusal to deal was extended beyond •*
supply of traded products, to issues of access to facilities that possibly do P*
exist as markets within the meaning of competition law. In so doing, 'e
criteria of dominance and abuse were replaced by the notion of essentiality:

- The principle of non-discrimination was applied to a new pattern, nam'y
discrimination between a subsidiary and its third-party competitors or«
downstream market;

- With the emphasis on the prohibition on cross-subsidization, competition jw
has been brought deeper into pricing issues (which it is ill-equipped to dal
with). Ultimately, competition law as now applied to the telecommunicates
sector might even include a general principle of cost-oriented pricing >>r
dominant firms;

- There are indications that the prohibition on tying might be broadenedto
require "unbundling" of services that are not on separate relevant markets, i'd
perhaps even without establishing that they are somehow essential facilities

As a consequence, the various obligations to be imposed on SMP operator*"
under the ONP framework and to be monitored by NRAs can also be refransd
as specific instances of these substantive principles of EC competition law >n

the assumption that SMP operators will qualify as dominant firms'^). Any
dispute arising in connection with these obligations can thus be framed either as
a regulatory matter and referred to the NRA or as an EC (or national) competi-
tion law matter and referred to the Commission, a national court or a NCA.

Table 3.20 surveys a large number of the obligations to be imposed on SMP
operators under the ONP framework and lists, for each one, which of the
substantive principles outlined above could potentially apply if a dispute arose.

Some of the obligations to be imposed on SMP Operators under the ONP
framework are not readily "translatable" into EC competition law. All of the
directives listed above contain certain obligations relating to the provision of
information,™ which could arguably be linked to the non-discrimination

™ Some of the obligations listed below can also be imposed on other operators, for instance the
obligations relating to the conditions for access to and use of the voice telephony service at Directive
98/10, Art. 13.

" ' In theory, it is generally agreed that Significant Market Power (SMP). as defined in the ONP
framework, is not identical with dominance within the meaning of Article 82 EC: see generally the
Commission document "Determination of organisations with significant market power (SMP) for
implementation of the ONP Directives" (1 March 1999), available at <http://www.ispo.cec.be>.
Yet Germany, for one, has implemented the ONP framework in the rWeAommum'tariorugMerz
(TKG) of 25 July 1996. BGBI.I.l 120, by equating SMP with dominance, as it is defined at § 19 of
the G M « Z S'S'" WrtrfceMW**ftMcArafi*i«ngMi (GWB, Competition Act) in the version of 26
August 1998, BGBI 1.2546. Furthermore, as a practical matter, if an incumbent were to lose its
dominant position on a given market within the meaning of EC or national competition law, it will
become difficult to justify continuing to hold it to the relatively strict obligations imposed on SMP
Operators under the ONP framework. On the weaknesses of the SMP concept, see Doing, supra,
note 383 at 48-9.

"* See Directive 92/44, Art. 3 and 4 (information on the conditions applicable to leased lines).
Directive 97/33, Art. 6 (information on the conditions applicable to interconnection) as well as
Directive 98/10, Art. 11 (information on the conditions applicable to voice telephony services).
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Table 3 JO ONP obligations on SMP operators and substantive principles of EC
competition law

Obligations imposed on SMP operators by the ONP framework Applicable principle
(with reference)

Dinette 92/44 (LcMed UM«)
No restrictions on connection of leased lines together Art. 6 /

or with public telecommunications networks
Non-discrimination in provision of leased lines Art. 8(2) /
Cost-orientation of leased lines Art. 10 / /
Directive 97/33 (Interconnection)
Obligation to negotiate interconnection Art. 4(1) /
Meeting all reasonable requests for access Art. 4(2) / / /
Calculation of universal service contributions Art. 5 / /
Non-discrimination and transparency in Art. 6 /

interconnection
Transparent and cost-oriented interconnection charges Art. 7 / /
Accounting separation between interconnection and Art. 8 /

other activities
Pre-selection and call-by-call selection Art. 12(7) / / •
Directive 98/10 (Voice telephony)
Conditions for access and use of voice telephony Art. 13 /

networks and services
Dealing with requests for special access Art. 16 / / /
Cost-orientation and unbundling of voice telephony Art. 17 / / /

tariffs
Accounting principles Art. 18 /
Non-discriminatory discount schemes Art. 19 /

principle under competition law, since they aim to ensure transparency, so that
customers can easily ensure that they are not discriminated against.
Furthermore, a number of provisions, which can be seen as the essence of the
ONP framework, bind Member States to ensure the provision of a set of
telecommunications services (or ancillary facilities), which is usually done by
way of an obligation imposed on the incumbent;"* most of these services are
destined to end-users (as opposed to competitors) and could not in any event
qualify as essential facilities, so that it would be difficult to impose a similar
obligation on the basis of competition law.'"'

•"* See Directive 92/44, Art. 7 (minimum set of leased line»), Directive 97/33, Art. 3 (intercon-
nection) and most importantly Directive 98/10, Art. 3-8 (universal service) and 9 (connection, assis-
tance and emergency services), 10 (contract), 12 (quality of service), 14 (itemised billing, lone
dialling and call barring), IS (additional facilities), 21 (measures for non-payment of bills).

™ See also utfra. Chapter Four. Ill.2. • **
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In all likelihood, any other obligations imposed on SMP Operators >y
national regulation (over and above those provided in the ONP framework) will
also somehow be "translatable" into competition law terms.

In the end, contrary to what would have appeared at first sight from a studyof
the procedural and institutional framework, as conducted a b o v e / " natioial
sector-specific regulation does not evolve in a self-contained realm, with litle
interface with EC competition law. The evolution of EC competition law las
resulted in a large measure of substantive overlap between the two sources of
law in respect of measures concerning telecommunications operators, in partc-
ular those holding significant market power (SMP) or a dominant position.

b. 77ie re/af/onj/iip iefween r/ie Co/nmi.s.s/ofl

In light thereof, the actions of the Commission (as the leading decision-makng
authority for EC competition law) and NRAs must be coordinated.

In the 1991 Guidelines, a few paragraphs were already devoted to the intenc-
tion between the ONP framework and EC competition law 7™ with the 1998
Access Notice, the Commission developed its position further and set ou a
number of principles that it intends to apply in its dealings with NRAs:'™

- The NRAs acting under national regulation and the Commission as a compe-
tition authority pursue different goals; nevertheless, the Commission empha-
sizes that NRAs are bound to ensure that EC competition law is upheld;'®"

- Compliance with EC competition law does not necessarily entail compliance
with national sector-specific regulation, and vice versa;'*'

- The Commission will only intervene to apply EC competition law in cases of
Community interest,™* the same standard as applied in its relationship with
national courts and NCAs applying EC competition law 7 "

- The Commission will deal with the first notifications concerning access issues
by way of decision, and will later issue comfort letters only. Agreements

™ Supra, V.A.
"* 1991 Guidelines at 5-6, para. 15-8.
"* See also Doing, supra, note 383 at 45.
'*> 1998 Access Notice at 4.5 and 7, para. 13.15.19 and 27.
'*' Ibid, at 5, para. 22. This proposition would appear to mark some sort of break with the

principle that firms are not answerable under EC competition law for a course of action that was
mandated by a public authority: see GroWwi-Schroter, Art. 85(1) at 2/203, para. 117, with reference
to case-law (in such case, only the State would be answerable under either Article 86 or Article 10
EC (ex 90 or 5) in combination with the provision of EC competition law that was breached). Yet
most national regulatory measures will not force a conduct upon firms, but rather merely authorize it
(eg approval of interconnection agreement, licence), so that the firm retains the freedom to engage
into anti-competitive conduct or not. To the extent a given measure would truly force a firm to act in
a certain way (eg order to price at a given level, without the possibility to vary), however, it would
seem unfair to punish the firm because its action would infringe EC competition law.

' " Ibid, at 5, para. 17-8. See also, in relation to complaints in particular, ibid, at 6, para. 26.
'*•' As set out in the Notice of 13 February 1993, supra, note 7 and the Notice of 15 October

1997, supra, note 8, both of which are summarized supra, V A J J . Those two Notices are referred
to in the 1998 Access Notice.
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concerning access must still be notified for exemption under Article 81(3) EC
in any event;^**

- The Commission will not act on a complaint if parallel procedures are
running before the NRA (or a national court or the NCA), unless:
- The matter is not being solved quickly enough, so that the rights of the

aggrieved party are endangered. As a guideline, the NRA should solve the
matter within 6 months;'** or

- Adequate interim relief is not available at the national level .™*
- The Commission can always intervene of its own motion;""
- Even though agreements concerning access should be notified to the

Commission in order to be immune from fines under Regulation 17/62/"" no
fines will be imposed (save in exceptional cases) if an agreement which has
been notified to the NRA under national regulation, but not to the
Commission, turns out to violate Article 81(1) EC.'*'

Those principles, if they are followed in practice, would create a relationship
between NRAs and the Commission that would bear many similarities to that
between national courts/NCAs and the Commission, as set out in two notices
issued in 1993 and 1997 respectively."" The Commission would more or less
concentrate on major cases and leave the NRAs to conduct the first-line work.
Yet the two notices just mentioned establish a sort of partnership between the
Commission and national courts/NCAs, whereby the latter may consult the
Commission but are ultimately responsible for ensuring that their actions are
consistent with those of the Commission. In contrast, the 1998 Access Notice
establishes more of a vertical hierarchy. One cannot escape the vision of the
Commission looking over the NRA's shoulder to make sure that it is applying
national regulation in line with EC competition law (as it is understood by the
Commission), especially in light of the 6-month period given to the NRAs to
deal with complaints before the Commission intervenes on the basis of EC
competition law.

While the two notices dealing with national courts and NCAs concern author-
ities that are equally empowered to apply Articles 81 and 82 EC (save for
Article 81(3), the 1998 Access Notice brings together two different sources of
law. The NRAs apply national sector-specific regulation and not EC competition

™* 1998 Access Notice at 6, para. 24.
" ' Ibid, at 7, para. 29-31. As F. Montag notes in "The Case for a Reform of Regulation 17/62:

Problems and Possible Solutions from a Practitioner's Point of View" (1999) 22 Fordham Int'l IJ
819 at 839-40, it is interesting to see how the Commission takes the view that NRA» should decide
within 6 months in order to ensure a proper application of the law, whereas in procedures under
Articles 81 and 82 EC (ex 85 and 86), it usually takes far longer even just to get a preliminary view
from the Commission (or a comfort letter).

'"* Ibid, at 7, para. 32-3.
™ Ibid, at 7-8, para. 34.
™* Unless the agreement does not violate Article 81(1) EC (ex 85(1)) or is exempt from notifica-

tion pursuant to Regulation 17/62, Art. 4(2).
™» Ibid, at 8, para. 35-8.
™° See Notice of 13 February 1993, jupra, note 7 and Notice of 15 October 1997,j«/va.note8.
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law; while it is true that they are under a duty not to frustrate EC competion
law, as the Commission underlines in the 1998 Access Notice, they hve
nonetheless no jurisdiction to apply it. Accordingly, the Commission canot
fully abdicate its jurisdiction under EC competition law in favour of the NRs;
it must monitor the actions of the NRAs and reserve the possibility of enforuig
EC competition law if necessary."' Hence the 1998 Access Notice sets ot a
more vertical relationship than the two other notices. At the same time, gien
the large overlap between national sector-specific regulation and EC compti-
tion law, the Commission is also in a position to monitor and influenceJie
implementation of national regulation.

As a counterpart, the 1998 Access Notice gives some clout to the NAs,
which are put on the same footing as national courts and NCAs as front-tne
enforcers of EC competition law, even if NRAs only do so indirectly throgh
the implementation of national regulation. In particular, if NRAs follow he
substantive principles outlined in the 1998 Access Notice, they can claim lat
their decisions are not only in line with national regulation (and, presumaly,
the ONP framework as well), but also with EC competition law.

In the end, the 1998 Access Notice, coupled with the expansion of-he
substantive nrinqinles chronicled in thq previous sections, could brine abot a

degree of integration between EC competition law and national sector-specific
regulation that compares to that between EC and national competition law.

In order to see how such integration works in practice, it is interesting to
examine the two investigations conducted by the Commission into pricing
issues in the course of 1998 and 1999.

At the end of 1997, the Commission launched an investigation into interna-
tional telephone prices 7'^ on the basis of its powers under Regulation 17/62
(implementing Articles 81 and 82 EC (ex 85 and 86)).'"" It requested all incum-
bents to provide it with information concerning accounting rates within the
EU 7** as well as cost and revenue data relating to international communications
under the accounting rate system. Its action was based on Article 82 EC (ex 86)

™" By the same token, some reservations can be voiced on whether the Commission can validly
refrain from exercising its powers under EC competition law in favour of regulatory proceedings.
Even if the Commission pays close attention to these issues, it cannot be excluded that some parties
would suffer a loss of rights because the Commission would decide not to enforce EC competition
law. In that case, the Commission could perhaps be brought before the ECJ for failure to act (Article
232 EC), whereas in cases where the Commission has referred complainants to national courts or
NCAs, the ECJ has generally been reluctant to force the Commission to act (see CFI, Autom«:,
supra, note 748).

"*- See "European Commission opens investigation into international telephone prices" Press
Release IP/97/1180 (19 December 1997).

*" The Commission has the power to carry out investigations of its own motion when it suspects
that competition law might be infringed (Regulation 17/62, Art. 3(1)). It can also conduct investiga-
tions across a whole economic sector (Regulation 17/62, Art. 12). In the course of these investiga-
tions, pursuant to Regulation 17/62, Art. 11, the Commission has the power to request information
from firms, and if necessary to comply firms to provide information with the threat of fines.

™* Accounting rates between EU Member States and the USA/Japan were also investigated, but
no action was taken.
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as well as the provisions of Directive 97/33 which require interconnection to be
cost-oriented. Underlying the inquiry was the desire to bring accounting rates —
at least within the EU — in line with interconnection charges, if not to replace
the accounting rate system altogether with interconnection.™* In order to deter-
mine whether accounting rates constituted excessive pricing in breach of Article
82 EC (ex 86), the Commission compared them with domestic interconnection
tariffs and with the "best practice" rates determined in Recommendation 98/195
(under the ONP framework)."* The Commission narrowed its investigation
down to 7 operators that were suspected of excessive pricing.'" In line with the
statements made in the 1998 Access Notice, the NRAs were also notified of the
investigation. Eight months later, the Commission closed the tile in three cases
where the NRA had succeeded in obtaining reductions in accounting rates,
suspended action in two further cases pending NRA action and pursued only the
last two cases where the NRA was not acting."*

A similar pattern was present in the investigation into mobile and fixed prices,
launched at the beginning of 1998.™^ Here as well, the Commission used its
inquiry powers under Regulation 17/62. It was suspecting violations of Article
82 EC (ex 86) as regards the termination on the fixed networks of calls made
from mobile phones (fixed network operators would charge more to terminate
calls from mobile phones than fixed phones), the termination of calls on the
mobile network (some mobile networks operators would charge excessive
prices) as well as retention by fixed operators (fixed operators would retain
excessive amounts for calls to the mobile network originating from the fixed
network, in compensation for declining mobile termination rates).""" The
Commission based its interpretation of Article 82 EC (ex 86) on
Recommendation 98/195, issued under the ONP framework.*"" After a prelimi-
nary assessment, the Commission narrowed its inquiry to 14 cases, and
requested the NRAs to act.*"* All cases were subsequently closed, either

™' See the statements in "Commission decides to concentrate its investigation into international
telephone prices on 7 cases" Press Release IP/98/763 (13 August 1998) and "Commission sec»
substantial progress in its investigation into international telephone prices" Press Release IP/99/279
(29 April 1999).

™* Recommendation 98/195, jupra, note 576.
797 "Commission decides to concentrate its investigation into international telephone prices on 7

cases" Press Release IP/98/763 (13 August 1998). Those were OTE (Greece), PTA (Austria), P&T
Luxembourg, Sonera (Finland),Telecom Eireann.Telecom Italia and Telecom Portugal.

™* "Commission sees substantial progress in its investigation into international telephone prices"
Press Release IP/99/279 (29 April 1999).

* " "Commission launches inquiry into mobile and fixed telephony price« in the European Union"
Press Release IP/98/141 (9 February 1998).

"°° See the background information in "Commission concentrates on nine caie» of mobile
telephony prices" Press Release IP/98/707 (27 July 1998).

">' Recommendation 98/195, jupra, note 576.
*•* "Commission concentrates on nine cases of mobile telephony prices", jupra, note 800. The

title of the Press Release appears to have been mistaken. The operators under investigation were DT,
Telefonica, KPN and Telecom Italia (termination of fixed-to-mobile calls), Italian and German
mobile operators (mobile termination charges) as well as Belgacom, Telecom Eireann, BT, PTA
(Austria), Telefonica, KPN, Telecom Italia and DT.
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because the operators addressed the Commission's concern on their own motion
or the NRA took action.*'-' The Commission pointed out that, in the wake of
that investigation, significant price cuts had been achieved.***

Those two investigations show how EC competition law and national sector-
specific regulation can become closely integrated. In both cases, while the
inquiry was conducted using the relatively strong investigative powers given to
the Commission under Regulation 17/62, the substantive principles put forward
by the Commission as well as the assessment of prices were based on or derived
from sector-specific regulation. The investigation was used as a lever to bring
fledgling NRAs to act and to support them in their attempts to force incumbents
and mobile operators to lower their prices. It is open to question whether the
Commission or the NRAs could have achieved the same result acting alone
under Article 82 EC or the national regulatory framework, respectively.

2. Use of EC competition law to compensate for gaps in sector-specific
regulation

With the expanded substantive principles and the procedural and institutional
framework set up in the 1998 Access Notice, as described above, EC competi-
/ACV? JUw &id AaLiaoaJ Jsertar-iperiJif .regulation are well integrated, and the
actions of respective decision-making organizations applying these two sources
of economic regulation can be co-ordinated, much as happens with EC and
national competition law.

The NRA is thus meant to be the front-line regulatory authority for telecom-
munications, applying national sector-specific regulation and indirectly ensuring
— under the supervision of the Commission — the enforcement of EC competi-
tion law as well. Irrespective of the remarks made above about the validity of
this framework, there are obvious advantages to using the NRA in this role,
given that it has a better knowledge of the telecommunications sector and hence
greater expertise in the complex issues arising in disputes. Furthermore, the
NRA will usually have more resources to devote to a given case than any
competition authority.

It can be, however, that the NRA, despite all its willingness to intervene,
cannot take up its role on the front line for lack of jurisdiction. National sector-
specific regulation usually does not entrust the NRA with as broad a jurisdiction
as the NCA, whose mandate will extend to the whole economy. In particular, as
telecommunications and broadcasting converge, some of the new services, such
as video-on-demand, will be offered in part by telecommunications service
providers and will give rise to similar regulatory issues as in the "traditional"
telecommunications sector; yet usually NRAs will not be empowered to inter-
vene there, or will only be empowered later, following a lengthy legislative

*" See "Commission closes mobile telecommunications cases after price cuts" Press Release
IP/98/1036 (26 November 1998), and "Commission successfully closes investigation into mobile
and lined telephony prices following significant reductions throughout the EU" Press Release
IP/99/298 (4 May 1999).

"" Press Release IP/99/298, ibid.
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procedure. Even then, there is no guarantee that each and all Member States will
grant the same new powers to their NRAs, unless a Directive is issued to deal
with the matter. The length of time required to ensure that all NRAs across the
EU are endowed with new powers is thus even longer.

a. 77»e regime o/co/u/ifions and oMiga/ionf u/ufer EC compef/f/on /aw

In order to address those gaps in the jurisdiction of the NRAs, the Commission
has been using its power to impose conditions and obligations with its decisions
under Article 81(3) EC and under the MCR. With respect to Article 81(3) EC,
this power derives from Article 8 of Regulation 17/62, the relevant parts of
which read:

8. Duration and revocation or decisions under Article 85 (3) [now 81(3)]

(1) A decision in application of Article 85 (3) (now 81(3)| of the Treaty shall be
issued for a specified period and conditions and obligations may be attached
thereto...

(3) The Commission may revoke or amend its decision or prohibit specified acts by
the parties:...

(b) where the parties commit a breach of any obligation attached to the decision;...

In cases to which subparagraphs (b), (c) or (d) apply, the decision may be revoked
with retroactive effect.

The MCR contains similar text; the present discussion applies to the MCR as
well, unless otherwise indicated.*"' It will be noted that Article 8(1) mentions
"conditions and obligations" without any further explanation. At Article 8(3)(b),
only obligations are mentioned. Neither of these terms appears anywhere else in
Regulation 17/62.

From Article 8(3)(b) it can be derived that, when an obligation has allegedly
been breached, it is for the Commission to rule upon the matter. Upon rinding
that a breach has occured, the Commission may then decide to revoke the
exemption, amend it or issue a prohibition order against certain conduct.

In the case of conditions, Regulation 17/62 is silent beyond the mention at
Article 8(1). Commission practice for some time did not clearly distinguish
between conditions and obligations.** Yet it must be presumed that the term

*°* MCR, Art. 6(2) and (3) (for decisions taken in the first phase of examination) as well as Art.
8(2) and (S) (for decisions taken in the second phase of examination).

"°* Van Gerven et al. at 617-21 and 869-75, para. 499-500 and 699-701, do not emphasize the
distinction between the two, and they note that, in relation to the MCR, the Commission often uses
the term "commitments" or "undertakings" instead of characterizing events as conditions or obliga-
tions (see also GroWwi-Stoffregen, FKVO Art. 8 at 2/1505, para. 22). O. d'Ormesson and S.
Kerjean. "Le developpement de la pratique des engagements en maliere de contrble communautaire
des concentrations" (1998) 34 RTDeur 479, do not either seem to grant any significance to the
distinction between conditions and obligations. See however the Decision 98/335 of 23 April 1997,
Case IV/M.754, /t/ij?/o America/i Co/poralion/tonWi« [1998] OJ L 149/21 at 41, para. 139-40,
where the two are distinguished (the "undertakings" being characterized as conditions).
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"conditions" has not been inserted into Article 8(1) Regulation 17/62 for
nothing.

Since the 1980s, the Commission has begun to make a distinction between
conditions and obligations in its decisions, although none of these decisions
outlines how the two are differentiated.^" With its decisions on strategic
alliances in the telecommunications sector in the 1990s, the Commission devel-
oped its practice and for the first time articulated its vision of the distinction
between the two, as will be seen below.

It would seem that the Commission has taken "conditions" in Article 8(1)
Regulation 17/62 to have its usual meaning in the private law of obligations,
namely that of a future event which affects the underlying legal transaction.*'*
The exemption is literally granted "under condition", and accordingly, its
existence is directly linked to the fulfilment of a condition: only if the condition
is not fulfilled do the notified agreements enjoy an exemption pursuant to
Article 81(3) EC."* Once it is found for a fact that the condition is fulfilled,
then by the same token the exemption is without effect.*'" In that case, the
transaction cannot therefore benefit from the exemption; on the assumption that
the agreements underlying the transaction contain restrictions of competition
within the meaning of Article 81(1) EC, they are thus void pursuant to Article
81(2) EC. Under the MCR, the consequence of non-fulfillement would be that
the concentration is incompatible with the common market; since the MCR does
not impose any directly effective sanction in such cases (contrary to Article
81(2) EC), it would seem that the Commission would have to intervene at least
to indicate how the undertakings are to proceed.*"

In accordance with the above, obligations and conditions are also distin-
guished by the Commission at the procedural level. While under the terms of
Article 8(3)(b) of Regulation 17/62 the Commission decides whether an obliga-
tion has been breached or not, it is the opinion of the Commission that every
court of an EC Member State can examine whether a condition is fulfilled, make
a finding to that effect and then draw the appropriate legal consequences,
without the Commission having to intervene in the process (unless requested by
the court in question) .s'* The Commission can of course also conduct such an
inquiry on its own motion or upon receiving a complaint.

* " See among others the following decisions, where the Commission distinguished conditions
from obligations in in the operative part, without however explaining the difference between the two
or why one is chosen over the other: Decision 86/405 of 14 July 1986, Opficai F ü r « [1986] OJ L
236/30; Decision 93/49 of 23 December 1992. Ford/Vorwagen [1993] OJ L 20/14; furomwiW.
supra, note 302 (annulled by the CFI on other grounds, S/VCF v. Commiwion, jupro, note 304) and
/Vi/kjnjti/S-45, supra, note 88. See also, under the MCR, Angto American Corporarion/Lonrno, ibid.

** See for instance § 158 BGB or Art. 1168 Cciv. See also, for English common law, A.G.
Guest, ed., Oiirry on Conrnu-M, 27* ed. (London. Sweet & Maxwell, 1994) at 571-2, para. 12-025.

*"* On the assumption that the condition is worded so that it is triggered by an event being
fulfilled.

*'" See flriruA /ruerocrrve flrtxufronm/? (Biß), .supra, note 495 at 16.
• " See GroeJwn-Stoffregen, FKVO Art. 8 at 2/1507-8, para. 25. and F £ . Goiualez-Dfaz,

"Recent developments in EC merger control with regard to remedies and joint ventures" [1999]
SEW 144 at 152.

" ^ See ßnius/i /n;«rarrive Broarfrcuwig (Biß), jupra. note 495 at 16.
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In keeping with the private law model, conditions attached to an exemption
would normally be conceived of as conditions subsequent (in common law
terms) or resolutory conditions (in civil law terms).*'-̂  In the context of an
exemption decision, this would mean that the exemption is effective, ie Article
81(3) EC is applicable to the notified transaction, as long as the condition is not
fulfilled. If and once the condition is fulfilled, the exemption no longer is in
effect and the notified agreements are void. It is clear that such consequences
arise at least pro.sp«7ive*/y; on the other hand, it is not known whether the
exemption is deemed rerroacrive/y never to have taken effect and the agree-
ments thus to have been void from the very start. The major private law systems
in Europe diverge on this point,*''* and there is no precedent in EC competition
law.*" It can be argued, however, that no retroactive effects should be attached
to the fulfillment of a condition: it must be assumed that the criteria of Article
81(3) EC were met when the exemption was issued and remain so as long as the
condition was not fulfilled. If that were not the case, then the Commission could
not and should not have issued an effective exemption decision: it should have
either refused to issue one or made it subject to pre-conditions. Furthermore,
retroactivity would entail considerable legal uncertainty for undertakings; it
should be reserved to the gravest cases, upon a Commission decision only.*""

One of the innovative aspects of the decisions concerning telecommunica-
tions alliances is the introduction of conditions precedent (in common law
terms) or suspensive conditions (in civil law terms).*'^ For instance, at Article 1
of i4f/a5, the entry into force of the exemption of certain parts of the transaction
is made conditional on "two or more licences for the construction or ownership
and control of alternative infrastructure for the provision of liberalized telecom-
munications services tak[ing] effect in both Germany and France". Similarly, at
Article 2, the entry into force of the exemption for the remainder of the transac-
tion (the integration of national packet-switched data networks) is made condi-
tional on the complete liberalization of the telecommunications sector and the
grant of at least two infrastructure and public voice telephony licenses in each of

* " Condition r&o/utoir« (Ait. 1183 Cciv.). au/Ufcrafc äerfi/iffun* (t 158(2) BOB).
" " Pursuant to 8 158(2) BGB, au/ftofrufr 0<-<ttn£un«en put an end to the effects of the underlying

legal transaction as of the moment they are fulfilled (the parties may however agree on retroactivity:
§ 159 BGB). In contrast, cofufirioru rlsofuroir» under 1183 Cciv. have retroactive effect: it puts
the parties in the legal position they would be in if the underlying legal transaction had never
existed. The situation is unclear under English common law: ice C/i/fry on Confractt, Mpra, note
808 at 573, para. 12-028.

• " GroWwi-Schrbter, Art. 85 at 2/294, para. 273, mentions the two possibilities without
choosing one over the other.

' " See Regulation 17/62, Art. 8(3), where the benefit of an exemption can be withdrawn if oblig-
ations are breached, the exemption was based on incorrect information or it is abused; there retroac-
tivity is not automatic. Similarly, the immunity from fines for notified agreements, pursuant to
Regulation 17/62, Art. 15(5). can only be lifted (with retroactive effect) following a preliminary
examination by the Commission: Regulation 17/62. Art. 15(6).

» " Comrtrion mrp«uive (Art. 1181 CcivJ.oii/srMetoufc Sfrfm/funj? (5 158(1) BGB). See O.W.
Brouwer, "Droit de la concurrence et telecommunications: approche communautaire" (1997) AJDA
270 at 272.
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France and Germany.*'* For the sake of convenience, these two conditions will
be termed "pre-conditions" in order to distinguish them from the "traditionil"
subsequent/resolutory conditions.

Table 3.21 summarizes the differences between obligations and conditions
(both traditional ones and pre-conditions) according to the Commission:""

However coherent the above may seem, it is questionable whether a regine
based on private law can be applied without more to a regulatory act such as an
exemption decision. In private law, conditions are meant to affect the substance
of relationships between individuals (mostly contracts) in a certain way, whch
is naturally subject to the consent of both parties.*** If a contractual obligation is
subject to a condition, then presumably the parties have wished to introduce, in
their mutual interest, an element of conditionality in their relationship. The
occurrence of the condition affects the factual background underlying the
relationship between the parties in such a way that the relationship ought to be
modified. Furthermore, there need not be any ascertainable objective reason
why private parties would make a conditional bargain: each party is motivated
by its own assessment of the situation, and in a certain way it is assuming the
risk that its assessment would prove inaccurate if and once the condition occurs.
ID mtitrasJ, ihere is .00 element nf har^ainiruj nr mutual consent ÖD the case of an
exemption decision, which is and remains an administrative act, irrespective of
the often lengthy discussions which take place between the Commission and the
notifying parties. The Commission does not negotiate with the notifying parties
in order to strike a mutually beneficial bargain, in accordance with its subjective
assessment of the situation. It is bound by Article 81(3) EC to grant or not to
grant an exemption depending on whether the four criteria of that article are met
or not. In particular, if the fate of an exemption depends on whether a condition
is fulfilled, then it must be possible, on the basis of an ofye-cr/ve assessment, to
tell ahead of time that the conditions for exemption will or will not be met once
the condition is fulfilled (as the case may be). That basic difference between
conditions in private law and conditions in exemption decisions indicates that,
even if the same term is used, the two concepts are fundamentally distinct.
Hence caution is advisable when using a private law model for the regime of
conditions under Regulation 17/62.

"• Sec /Ufas, supra, note 58 at 50-1, Art. 1-2. See also G/ofca/On«, supra, note 58 at 75, Art. 1.
In l/ni«>urar, supra, note 130 at 18-9, para. 103 and 1/mivorW, supra, note 131 at 38-9, para. 87, the
same approach was followed, except that the events triggering the pre-condition had already
occurred, so that in the end the Commission merely had the exemption take effect at a later date than
the date of notification.

• " The same position is taken in Groe/wn-Schroter, Art. 85 at 2/294, para. 273 and Groefcen-
Stoftregen. FKVO Art. 8 at 2/1504, para. 22.

** Even if this consent may not always bear specifically on the presence and substance of condi-
tions, as often happens in contracts where the bargaining power of the parties is not even, such as
consumer contracts.
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b. 77ie c/ü/inc/zon /»erwee/i co/u/ir/aru ami oW/gaf/o«5

The preceding remark leads into the basic question of the nature of a condition
in comparison to an obligation. In fact, if the regime set out in the table above is
considered in light of that remark, conditions would have to be restricted to
those events which can be relatively simply described, and which occur at once
— and preferably only once.®*' Furthermore, the condition should be such that
it is as much as possible either fulfilled or not fulfilled. Under these circum-
stances, it should be feasible to impose a condition where it can be safely
assumed on the basis of an objective analysis that the criteria for exemption
under Article 81(3) EC or clearance under the MCR are or are not met, as the
case may be, once the condition is fulfilled. Only then would it be just and fair
to let the Commission decision begin to take effect or cease to do so, as the case
may be, without further intervention by the Commission. Any other events or
requirements, even if they would possibly affect the validity of the conclusion
reached in the Commission decision, should be classified as obligations, in order
to ensure that the decision does not begin or cease to have effect without the
Commission having ensured that the substantive criteria for exemption or clear-
ance are met or have ceased to be met, as the case may be.

Moreover, if the event in question is beyond the control of the notifying
parties, even if it would otherwise fulfil the criteria set out in the above
paragraph, it should not be turned into a traditional condition (condition
subsequent/resolutory). If an outside event is automatically to deprive the
notifying parties from the benefit of an exemption some time after an exemp-
tion decision has been issued, then at least the Commission should examine
the situation to ensure that the outside event has truly occurred and perhaps
even that its occurrence still justifies a finding that the criteria of Article 81(3)
EC (ex 85(3)) are not fulfilled anymore.*** An event beyond the control of
notifying parties could still be used as a pre-condition (condition
precedent/suspensive), however, since the risk of severe prejudice to the
parties is lower, given that the decision has not yet taken effect. For instance,
the conditions relating to liberalization in France and Germany in /Was and
G/o/>a/0ne\ while they were beyond the control of the parties, were suffi-
ciently crisp to meet the criteria set out in the preceding paragraph and were
imposed as pre-conditions .**•*

Other distinctions have been put forward in legal writing. Starting from the

"-' It would seem strange that a decision under a traditional condition (subsequent/resolutory)
would cease to he effective when the condition is fulfilled, and then become effective again if the
condition is not fulfilled anymore.

• " Only the Commission can carry out such an examination, as opposed to Member State courts
or authorities, since it alone has the power to apply Article 81(3) EC (ex 83(3)). pursuant to Article
9(1) of Regulation 17/62.

*" In any event, the Commission took care to issue a Notice to indicate that the pre-conditions
were fulfilled and that the exemptions had begun to take effect on 1 December 1996: see the Notice
of 15 February 1997 [ 1997) OJ C 47/8.
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difference in the applicable procedure, as outlined above, it has been suggested
that obligations would be stand-alone obligations to do or not to do something
that can be separated from the exemption under Article 81(3) EC (ex 85(3)) or
clearance under the MCR, while conditions would be inseparable from the
decision itself.*** However sensible this distinction may be, it does not suffi-
ciently reflect the strictness of the regime applicable to conditions. It could be
used only if conditions did not automatically affect the effectiveness of the
decision.*"

Most of the requirements imposed on the notifying parties in the Commission
decisions concerning strategic alliances in the telecommunications sector were
conditions.*^ Table 3.22, on the following pages, provides a survey of those
requirements. For each one, the table indicates whether it was a pre-condition
(PC), condition (C) or obligation (O). In addition, the last column of the table
refers to the provision of the ONP framework (or other directive concerning the
telecommunications sector) where a similar requirement can be found.

It appears from that table that the Commission does not follow the approach
outlined above in distinguishing between conditions and obligations. All the
conditions listed in that table are defined at length over many pages in the respec-
tive exemption decisions, and they all relate to the conduct of the parents and the
joint venture in their internal relations (confidentiality, cross-subsidization,
accounting), in their relations with competitors (disclosure, non-discrimination,
interconnection) and in their customer relationships (unbundling). Each of these
conditions is bound to apply to a large number of events, and it could thus be
fulfilled or not depending on the competitor or customer in question, and again
depending on the reference period for assessment. Furthermore, it is impossible
for most of them to ascertain outright whether they are fulfilled or not; they are
worded in terms that provide for a margin of appreciation. In order to address the
legitimate concerns of the parties in this respect, the Commission saw fit to add
to each of these conditions a clause reading as follows: "Breaches of the require-
ments [making up the condition] shall not be considered to infringe this condition
unless such breaches have a substantial impact on the market". The notion of

"*• GroWwi-Schröter, Art. 85 at 2/294. para. 273, GroWw/t-Stoffregen, FKVO Art. 8 at 2/1505,
para. 22, as well as Kerse, jupra. note 23 at 217-8, para. 6.32. It would follow that, in a recourse
against the decision, obligations can be attacked separately, whereas conditions will stand or fail
with the decision itself. Case-law cited in support is not so clear, however: see ECJ, Judgment of 23
October 1974, Case 17/74, 7>anjocea/i Morme />airt» v. CommiMfon [1974] ECR 1063 at Rec. 21
(the ECJ did not clearly distinguish between conditions and obligations in that decision), as well a«
ECJ,France v. Commiwio/i, jupra, note 65 at Rec. 256-9.

•** If the suggestions made in the recent White Paper, jupra, note 463 were implemented, then
national courts and NCAs would also have the power to apply Article 81(3) EC. They would thus be
in a better position to rule on whether conditions are fulfilled; nevertheless, their ruling should
encompass not only an examination of the condition, but also a broader assessment of whether the
fulfillment of the condition justifies that the exemption begins or ceases to have effect.

»** See fir/MC/ /, supra, note 125; /Mai, supra, note 58; /Vux-nix/Gto/xj/On«, 5upra. note 58;
l/msource, jupra, note 130; l/niworM, .rupra, note 131.
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PRE-CONDITIONS (COMMITMENTS FROM GOVERNEMENTS)
Liberalization according to agenda «et out in Directive 96/19
CONDITIONS"^
Disclosure requirement»

line terms and conditions (specification», provisioning tune, repair tune, tariff)
Standard interconnection agreement
Confidentiality***
No exchange of confidential information between carrier services subsidiary and rest of

JV/parents
No misuse of customer infonnation obtained as shareholders or distributors of JV
No misuse of customer infonnation obtained from other shareholders
No JV access to customer information obtained when providing services to

JV competitors
No requirement on customers to declare the intended use of leased lines
Non-discrimination between the JV and third-party provider»
leased lines (including half-circuits)
PSTN/ISDN access and traffic
Reserved services and essential (dominant) facilities
Interconnection to networks of the parents
Technical and commercial information
Customer databases for directory services
Correspondent services

^•amrce/lMworld

•PC PC PC

Equivalent in ONP Framework (or elsewhere)

Dir. 90/388. Art. 2(2)

Dir. 92/44, Art. 3-4
Dir. 97/33. Art. 7(3)

± Dir. 97/33, Art. 6(d) (for interc ction)

± Dir. 92/44, Art. 8(2), 10(1 Xa)

Dir. 92/44, Art. 8(2)
Dir. 97/33, Art. 6(a); Dir. 98/10, Art. 16(7)

Dir. 97/33, Art. 6(a)
Dir. 97/33, Art. 6(a) and (b)

* r w O-7m Art Hir OS/10 Art



IatotcNMcttoa
Provision of X.7S interconnection (ie with public data networks)

Reasonable range of termination points, including regional interconnection points
Cross-subsidbatioB
No cross-subsidization from reserved services or services where parent is in dominant

position
Legal, financing and accounting separation of the JV
Bundling
Separate contracts for JV and parent products; service itemization within each contract
No tying of parent and JV services
Identification of terms and conditions for rtierverf services within customer contract
Separate availability of r««rverf services at equivalent conditions
Accounting
Separate accounting for leased lines
Separate accounting of the JV per service
Separate accounting of tbe parents per service provided lo JV (specific imwimrii for

accounting system)
Implementation of analytical accounting system
No subsidy from parents not recorded in accounts
OBLIGATIONS
Yearly audit of JV
Record-keeping
PARAMETERS OF EXEMPTION
"Substantial market impact'* clause
Review clause

C

C

c
c

c
c

c
c
o
o

•

c

c

c

c
c
c

c

c

c

o

•

c

c

c

c
c
c

c

c

c

o

c

c

c

c

c

c

o

c

o
o

Dir O7rtl Aft r> 7 f } \

± Dir. 97/33, Art. 4(2)

Dir. 92/44, Art 10(2)

± Dir. 97/33. Art. 7(5)

*-' The condition relating to tbe divestiture of Infb-AG at Article 4(a) and tbe temporary conditions imposed at Article 3 of Ac&u are not included in the table.
*-* Similar requirements were imposed on Concert, Atlas/GlobalOne and their respective parents by tbe US Department of Justice (DoJ) in the Consent Decree» ffled

before US courts. Since Unisource and Uniworid were not subject lo DoJ jurisdiction, the Commissioa imposed equivalent conditions on Unisource/Uniworid and jB EU
parents in the course of the exemption under Article 81(3) EC.
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"breach" or "infringement" of a condition appears questionable, to the extent a
condition should be as much as possible a simple positive event, as opposed to a
complex normative requirement: a condition is fulfilled or not, as opposed to
respected or not. Moreover, the "substantial impact" criterion contradicts the very
model described above: the mere non-fulfillment of the condition should be such
as to deprive the decision of effect automatically, on the ground that the criteria
for exemption/clearance are not met; if some further decision is needed as to the
impact on the market, then the requirement in question cannot really be presented
as a condition. Indeed, on a proper view of the distinction between conditions
and obligations, as outlined above, the conditions listed in the preceding table
should have been characterized as obligations.

The above table supports the view that the imposition of conditions was
motivated first and foremost by a concern that national regulatory safeguards
were insufficient. For instance, no conditions (or even obligations) were
imposed in connection with the exemption of. Concert (S77A/C/ /) , whereas
operations of comparable scope, involving firms from countries that were not
yet as advanced as the UK in terms of liberalization and development of
national regulation, were made subject to a large number of conditions. In
Ä77A/C/ /, the Commission concluded that no conditions or obligations were
needed, in view of the applicable regulatory framework.*" In the other
alliances, conditions and obligations were imposed to compensate for the
perceived weaknesses of the national regulatory framework in controlling the
actions of the dominant operator (irrespective of whether liberalization had
occured or not).**' Furthermore, the regulatory framework of the home
countries of the parents of Atlas (France and Germany) and Unisource
(Netherlands, Sweden and Switzerland) had generally not yet evolved to the
degree of sophistication that would be required under the new set of directives
that were to be adopted in 1996 and 1997 and whose broad lines were already
known."' Accordingly, a large number of the conditions and obligations found
in /Was, G/o/>a/One, t/msoKrce and L/n/H-orW were forerunners of the duties
that were going to be imposed later under the fully liberalized regulatory
model;*" as the previous table shows, this is especially true of the conditions
relating to disclosure of information, confidentiality, non-discrimination and
interconnection. The other conditions and obligations that do not have a rough
equivalent in sector-specific regulation are consonant with the broad regulatory
principles and could quickly be deducted from them.

•*• 8T/MC7 /, jupra. note 125 at 52. Rec. 57.
**' The applicable regulatory framework is reviewed in d/ku, jupra, note 58 at 38-9, Rec. 31,but

the Commission expresses no opinion as to whether it is sufficient or not. In "Atlas-GlobalOne:
Commission gives go-ahead to global telecommunications alliance conditional on liberalized regula-
tory framework" Press Release IP/96/651 (17 July 1996), the relationship between the conditions
and the national regulatory framework is made more explicit. No comparable indication was given
in the fni.s<>ur« case.

•" Ie Directive 96/19 (under Article 86 EC) as well as the new ONP framework (Directives
97/33,97/51 and 98/10).

*•" See^upra.ChapterOne.IV.
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In Af/as, the Commission set out its view of the distinction between condi-
tions and obligations as follows:*" *

The most crucial behavioural requirements to safeguard competition in the EEA are
attached as conditions rather than obligations to this Decision, given the need to
prevent an elimination of effective competition. Strict compliance with these *
requirements is so important that the Commission must ensure immediate consc- '
quences in the event of a breach. Given the legal consequences of such breach of a *
condition, national courts can adequately and swiftly contribute to a decentralized
policing of compliance and thus ensure that the competition rules will be respected
for the benefit of private individuals [footnote omitted).

According to the Commission, then, since national courts in Member States can
rule on whether conditions are fulfilled, making findings which immediately
deprive the parties of the benefit of the exemption (and possibly also awarding
damages or granting injunctions), the most important requirements imposed on
the parties in the eyes of the Commission should be made into conditions, and
the other can remain obligations. Conditions would thus be the most significant
requirements which attach to an exemption decision, whereas other require-
ments could be left as obligations.

The distinction made by the Commission does not rest on any substantive
basis. Requirements are characterized as conditions or obligations on the basis
of extraneous considerations, namely the significance of the requirement in the
opinion of the Commission. The position of the Commission tends to instrumen-,
talize competition law: it takes advantage of the strictness of the regime applic-
able to conditions in order to fill in the gaps in national regulation, without
taking into account the substantive requirements that this strict regime would ,
imply (as described above). s?

As they were used in the cases regarding telecommunications alliances,
conditions attached to exemption decisions have become almost a new stand-
alone source of economic regulation, with its own procedural and regulatory -
framework. They can be applied without reference to the underlying competi-
tion law framework, since they are formulated as full-fledged and self-contained
normative requirements (as opposed to mere positive events). A "breach" of
such conditions can lead to significant consequences: once the Commission
decision is not effective, not only do agreements become void, but the parties *
are likely to face injunction and damage claims from competitors, as happened ;
to GlobalOne before German courts.'"* Furthermore, as mentioned above, ^

i, *upra, note 58 at 50, Rec. 77. The same passage is repeated in Ctofta/One, jupra, note
58 at 74-5. Rec. 77.

»* See OLG Düsseldorf, 16 June 1998, CR 1998, 536, WuW/E DE-R 143. In that case, Viag
InterKom, a competitor of GlobalOne (with BT as a parent) sued GlobalOne for damages because
the latter had begun operations before the date when the exemption decision came into effect (1
December 1996. as stated in the Notice of 15 February 1997 [1997] OJC 47/8). GlobalOne had thus
been able to obtain business for which it should not have been competing, allegedly causing
damages to Viag InterKom. The Court of Appeal (OLG Düsseldorf) found in favour of Viag
InterKom. on the basis of Article 81(2) EC (ex 85(2)) and § 823(2) BGB. The judgment was never
executed; rather, Viag InterKom used it as a bargaining chip to obtain national roaming at
favourable rates from DT for InterKom's GSM 1800 network.
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because conditions automatically affect the effectiveness of Commission
decisions, no Article 81(3) EC assessment is involved when compliance wth
conditions is at issue. Accordingly, not only the Commission, but also natiotal
courts and NCAs (to the extent empowered under national law) can monitor
compliance. The beneficiaries of the exemption or clearance decision are thus
under a very strong incentive to comply with conditions, which would make
conditions a fairly effective source of economic regulation.

In the context of telecommunications alliances, conditions were used as put
of what must be seen as a regulatory bargain, as outlined in the previous section.
In return for the authorization of the alliances, the Commission not oily
obtained liberalization commitments from the home countries of the parties
involved,®" but it also imposed the core of sector-specific regulation through
conditions almost two years ahead of time, and with a stronger procedural and
institutional framework than sector-specific regulation would offer at first
(NCAs and national courts being added to the new NRAs). In the run-up to
liberalization, such an instrumentalization of competition law should perhips
not be overly criticized, given the stakes.

There is no indication that the Commission will revert to a more appropriate
on ihe usff o/" oovaivAara*, &?H<e>«r. to its .Notice in the -fio/jütfc /luttrorive

case, it indicated that it would impose a long series of commitments
entered into by the parties as conditions rather than obligations, on the same ratio-
nale as in the telecommunications alliances, namely so that national courts and
NCAs can also intervene in the enforcement."* Contrary to the telecommunica-
tions alliances, this case is concerned with a new emerging market (digital inter-
active TV services), where no dominant position exists a pr/ori, but where, in
light of the foreseeable structure of the market, it is conceivable that market
power could arise from the control over bottlenecks (in fiifi, the set-top box and
its software components such as the Application Programming Interface (API)
and the Electronic Programme Guide (EPG)). However, there is little regulation
yet, since the market is new.®" The commitments proposed by the parties to the
transaction cover issues such as legal separation between the infrastructure and
the content subsidiaries, access to bottlenecks for third-parties, unbundling, etc. In
fact, given the regulatory void, the conditions found in ß/'Ä will likely constitute
the regulatory framework (at least as far as BiB is concerned) for some time, and
chances are that they will be taken up if and once specific regulation is enacted. In
view of the convergence between telecommunications and broadcasting, such a
situation is likely to arise again in the future."* It therefore seems that conditions

• " As detailed supra. Chapter Two, ID.
"* firiiuA /nwrucvive äroöjt-osrin/; (fliö), supra, note 495.
••" Directive 9S/47 of 24 October 1995 on the use of standards for the transmission of television

signals [1995) OJ L 281/51 (especially its Article 4(c) might find application, but its scope is
relatively limited in view of technological developments.

*'* The same situation was present also in the cases (under the MCR) concerning digital TV in
Germany: Decision 94/922 of 9 November 1994, Case IV/M.469, M5G Atefcj 5 « ™ « [1994] OJ L
364/1; Decision 1999/153 of 27 May 1998. Case IV/M.993. S*rte/«ruw/i/£«>r/i//>/rmi>re [1999] OJ
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will continue to be used as a quasi-autonomous source of economic regulation, in
«der to remedy perceived shortcomings of national sector-specific regulation
from the perspective of EC competition law. *.,*.•«.-,...-..-.,.,-,„,.., - . ,

C. RESULTING PROCEDURAL AND INSTITUTIONAL FRAMEWORK

In the end, the standard elements of the procedural and institutional framework,
as they were pictured at the beginning of the present section, would have to ae
completed as in Figure 3.23 to reflect the integration brought about by tie
expanded substantive principles and the 1998 Access Notice as well as the use
of conditions as a quasi-autonomous source of law.

The expanded substantive principles described in previous sections have
created a large area of overlap between EC competition law and sector-specific
regulation, as reflected above. Against that background, the 1998 Access Notice
contained a model for co-ordination between the Commission and NRAs which
in fact almost puts the Commission in the position of a controlling instance o\er
the NRAs, as indicated by the thick arrow. Finally, the use of conditions in
Commission decisions can create a quasi-autonomous source of law within EC
ctrrrrpetfricm few, «swarfy «? da? ore/tep he/wee/? EC mropeülion law and
national regulation. Conditions are directly enforced by national courts and
NCAs in addition to the Commission itself, which results in three additional
possibilities to apply economic regulation to telecommunications service
providers, signalled by three additional downward arrows.

V I . C O N C L U S I O N ._.,_:,.,„_; j , . |

The purpose of this Chapter was to examine if and how EC competition law for
firms, based on Articles 81 and 82 EC and the MCR, could replace Article 86
EC as the basis used to give an impulse to EC telecommunications law, on the
assumption that the latter Article will not be applicable to same extent, if at all,
after liberalization. This examination was conducted critically, with an eye to
legitimacy and consistency.

This Chapter went through a number of aspects of EC competition law, and
everywhere it could be seen that EC competition law underwent an evolution in

- the 1990s, at least as regards telecommunications, hence the title of the Chapter.
A The new competition law as it applies to the telecommunications sector is
g characterized firstly by the use of new sources. In addition to the traditional
-| sources, the Commission issued two sector-specific notices on the application of
^ competition law to telecommunications, the 1991 Guidelines and the 1998

J5 L 53/1 and Decision 1999/154 of 27 May 1998, Case IV/M.1027, D77Ä<fM/ta«arc/i [1999] OJ L
»H 53/31. There the parties could not offer undertakings that addressed the concerns of the Commission
a satisfactorily, so that the transactions were declared incompatible with the common market. It would

have been interesting to see how these undertakings would have been characterized, had they been
found sufficient.
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Access Notice. These notices essentially set out in advance how the Commission
intends to apply EC competition law to novel situations, and they break from the
traditional epistemology of EC competition law, where knowledge is gained
incrementally through the application of the general principles of Articles 81 -82
EC and the MCR in individual cases and the accumulation of case-law.

With respect to relevant market definition, the Commission has not yet
completely taken into account the peculiarities of the telecommunications sector
(as a network-based industry) in its decision practice, when compared to the
decisions in the air transport sector, for example. In this respect, this Chapter
proposed a new approach, which rinds some echo in the decision practice of the
Commission, but has not yet been openly acknowledged.

The most remarkable development certainly was the expansion of the main
substantive principles that come into play in the assessment of cases in the
telecommunications sector. First and foremost, the Commission put forward un
Essential Facilities Doctrine (EFD), whose aim is to extend the reach of EC
competition law beyond classical cases turning around supply of products
(usually summed up under the "refusal to deal" heading) into cases where
access to a bottleneck facility is at stake. The ECJ and CFI have been somewhat
skeptical towards this development, yet they have not squarely rejected it.
Secondly, the prohibition of discrimination was extended to cover a new
discrimination pattern, whereby in a vertical setting a dominant firm would offer
preferential terms and conditions to its subsidiary in comparison with third-party
competitors of such subsidiary. The wide construction of the non-discrimination
principle brings competition law to the point where it can be used to challenge
distinctions based on the regulatory framework. Thirdly, despite the traditional
reluctance of competition law to venture into matters of pricing and the ensuing
inquiries into production costs, the Commission suggested a broader role for
competition law in pricing issues, with emphasis on the avoidance of cross-
subsidies in addition to excessive or predatory pricing, such that competition
law could be drawn relatively deep into controversial issues of cost allocation
and accounting in a multi-market and network-based sector such as telecommu-
nications. Indeed, recent inquiries into international and mobile telephony prices
show the enforcement of competition law and sector-specific regulation being
conducted hand in hand, with competition law as the driving force. Finally, the
principle of unbundling could provide competition law with further tools to
guarantee access to the facilities of dominant players.

Against the backdrop of these expanding substantive principles, the major
decisions concerning strategic alliances throughout the 1990s demonstrated, at
least in the case of ,4//as and B7/A/C/ //, a willingness to use competition law as
a means to ensure the success of a broader regulatory process. By the same
token, conditions and obligations in decisions taken under Article 81(3) EC or
the MCR became a tool to fill in perceived gaps in national sector-specific
regulation, with the Commission advancing a theory of conditions that empha-
sizes their enforceability above and beyond any other characteristic. '^»'< • » '•
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In order to complete the picture, the 1998 Access Notice presented a model
for the integration of the procedural and institutional framework of EC competi-
tion law and national sector-specific regulation, which would leverage the
substantive overlap between the expanded competition law and sector-specific
regulation to reach a level of integration between the Commission and the
NRAs that could compare to that achieved with NCAs and national courts in the
application of competition law.

In the end, it would thus seem that EC competition law can evolve to replace
Article 86 EC as a form of driving force behind the evolution of EC telecommu-
nications law, providing EC institutions (in particular the Commission) with
sufficient influence to counter any tendencies to fragment the law and the sector
along national lines or to delay the progress towards competitive and converged
markets.

However, throughout this Chapter, this evolution was criticized, for the sake
of preserving not so much sector-specific regulation, but rather EC competition
law. Indeed, it is tempting to assume that the use of Article 86 EC throughout
the past decade constituted the application of competition law and then simply
to carry on from the same perspective on the basis of Articles 81-82 EC or the
MCR instead. However, as was seen in Chapter Two, Article 86 EC directives
(essentially Directive 90/388 and its successive amendments) would better be
seen as sector-specific regulation based on fundamental principles of competi-
tion law, especially in the light of their close relationship with directives enacted
pursuant to Article 95 EC (the ONP framework and Directive 97/13 on
licensing).

EC competition law for firms is different. At the outset of this Chapter, its
sources and epistemology were reviewed in order to put forward a model that
would explain why it is legitimate. Given the gulf between the its main sources,
namely the basic principles set out in Articles 81 and 82 EC and the MCR as
well as decisions in individual cases, the legitimacy of EC competition law
cannot just rest on those basic principles; rather, a number of elements
surrounding the application of those principles must also contribute to give
individual decisions some legitimacy. These are essentially guarantees
surrounding the decision-making process, which turn it into a form of adjudica-
tion, as well as the obligation to set out reasoning and the subjection to judicial
review. As a result, the legitimacy of EC competition law is closely linked to its
case-bound nature: only when the decision-making authority is bound to a
concrete case, where it must confront itself with observable market phenomena,
is the broad discretion given to such authority maintained within sufficient
limits.

Against that background, a number of the developments that took place
during the 1990s must be questioned. The expansion of the substantive princi-
ples, in particular, always meant that EC competition law was brought to bear in
the internal workings of firms, as opposed to transactions between firms. The
EFD might involve in practice extending competition law to bottleneck cases,
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where relevant market definition is replaced with a determination that a partic-
ular element of a firm's property should separated for the purposes of analysis;
dominance then gives way to the nebulous notion of essentiality as the main
competitive concerns; the need for a concrete ground for intervention in the
form of abusive behaviour vanishes in favour of an abstract duty to deal and
remedies be difficult to fashion and monitor. It is not clear that competition law
can handle such complex issues, especially since the tests put forward for the
EFD do not adequately reflect all the costs involved. Introducing a broad
principle of unbundling could make matters even worse, since the notion of
essentiality, however vague it may be, would be removed. Similarly, the new
discrimination pattern is bound to require the creation or moderation of
"external" relationships between a parent and its subsidiary. Finally, when it
inquires into pricing, costing and accounting matters, competition law cannot
avoid choosing between competing options as to how firms organize their own
business, whereas it should rather steer clear of such issues and make a marginal
control.

In the end, EC competition law could thus well become the new driving
force behind EC telecommunications policy, but it runs the risk of losing its
soul in so doing. Liberalization does not mean that no more policy choices
need to be made, as will be seen in the next Chapter; in this respect, the contin-
uing use of EC competition law to support broader regulatory objectives and to
supervise national sector-specific regulation could prove harmful. Nothing
could be more damaging to EC competition law in the long-run than an ever
louder stream of complaints that it is used to intervene in the inner workings of
firms and to favour certain policy options at the expense of others. It might thus
be more appropriate to leave competition law within its traditional boundaries
where its legitimacy is firmly grounded, namely the monitoring and policing of
concrete phenomena arising on markets which can be discerned on the basis of
observable data.





RETHINKING SECTOR-SPECIFIC
REGULATION

In Chapter Two, it was seen that the Commission was able, through an innova-
tive use of Article 86 EC (ex 90), to create a "hard core" of regulatory principles
that drove the liberalization process. A new and original decision-making proce-
dure was created, whereby telecommunications monopolies were cracked open
and a liberalized market structure was put in place. Because of its exceptional
nature, however, it is likely that Article 86 EC will not be available much longer
now that special and exclusive rights have been abolished in the telecommunica-
tions sector.

Chapter Three presented the new competition law that is taking shape in the
telecommunications sector (as well as in other related sectors). With the use of
sector-specific notices, expansive substantive principles (the essential facilities
doctrine, the new discrimination pattern, cost-orientation in pricing as well as
unbundling) and a looser competitive analysis, the Commission was able to
position EC competition law for firms (ie Articles 81-82 EC (ex 85-86) and the
MCR) as an new regulatory hard core, with the Commission sitting as a sort of
monitoring authority looking over the shoulders of the NRAs. In Chapter Three,
this development was already criticized "internally", ie from the point of view
of the integrity of competition law; it was argued in many places that the new
competition law as applied in the telecommunications sector breaks away from
the traditional model of competition law (which ensures its legitimacy) and
crosses the border over into the regulatory realm. In other words, the evolution
may be unsustainable for competition law.

The present Chapter takes a more "external" view of the evolution of EC
telecommunications law in the post-liberalization environment. In the first
section of this Chapter, it will be assumed that the new competition law indeed
becomes the hard core of EC telecommunications law, and that competition law
successfully masters this evolution (ie that no major setbacks are experienced
before the ECJ or otherwise). In practice, this would translate into an alignment
of sector-specific regulation with competition law, or perhaps even into a
removal of such regulation to leave the telecommunications sector under the
realm of competition law alone. Indeed a number of authors and commentators
claim that, in the long-run, the telecommunications sector will be adequated
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governed by competition law alone,' or with sector-specific regulation that
essentially follows EC competition law.*

The first section attempts to set out why this might not be the best option, in
view of the limits of competition law — even in its new version (I.). Afterwards,
an attempt will be made at a positive case for the continuing existence of sector-
specific regulation, albeit under a new understanding (IT.)- The last section of
this Chapter is dedicated to a brief overview of how that new understanding
would fit within EC law (III.).

I. THE LIMITS OF COMPETITION LAW

No systematic demonstration is conducted in this section. Rather, in the light of
a number of practical examples, it is shown that competition law suffers from
limits that impair its ability to play a role as the sole driving force behind EC
telecommunications policy:

- Ga/M (A.), defined as issues where competition law provides no conclusive
answer to an existing problem, or might even provide support for two or more
options that are not necessarily compatible with one other;

- C7ia//e-nge\s (B.), namely new problems that broaden the subject-matter of
telecommunications policy and would accordingly require competition law to
expand further.

- PoH7j.SK/e.s (C) , ie disadvantages of competition law that may not be desir-
able;

In the end, the basic question of the /eg/rimacy of competition law as the sole
driver for EC telecommunications policy is discussed (D.).

' See for instance H. lingerer. "Ensuring Efficient Access to Bottleneck Network Facilities: The
Case of Telecommunications in the European Union" (13 November 1998), available at
<http://europa.eu.int/comm/dg04/index_enJitin>. The same idea played a pivotal role in the report
prepared by KPMG, fuWic fV/icy ' u u n -4rm/i^ /rom 7"e/ecom»iu«/cano»ii and Aurfiovuua/
Comrr£»-n^ (1996), available at <http://www.ispo.cec.be>, but it was not retained in the Green
Paper on the Convergence of the Telecommunications, Media and Information Technology Sectors,
and the Implications for Regulation. COM(97)623 final (3 December 1997). It seems that a number
of the comments made on the Green Paper also took up that idea: see the Summary of the results of
the public consultation on the Green Paper on the Convergence of the Telecommunications, Media
and Information Technology Sectors: Areas for further reflection, 29 July 1998, SEC(98)1284 at 5.
W. Moschel, "Europäisches Kartellrecht in tiberalisierten Wirtschaftssektoren" [1999] WuW 832,
would give a large role to the expanded competition law, as described in Chapter Three, as the main
driver of EC telecommunications law. See also, for the USA, B.L. Egan, "Abolish the FCC' (1996)
20 Telecommunications Policy 469 and P. Huber, tau» and Disorder in Cyberspace — Aho/iin »A«
FCC and / .« Common Law K«/e rte Te/ecojm (Oxford: OUP, 1997).

* The CEPS, £urt>p?a/i 7Weoommunira/io»u: HOH> /O R^utof a Zifreraüjed Singfc Marte/?,
CEPS Working Report No. 13 (December 1995) at 14 ff., would favour leaving the sector in the
hands of competition law in the long-run, with a transitional sector-specific regime mimicking the
application of competition law (for instance, interconnection would be regulated as if the essential
facilities doctrine was applied). Coopers & Lybrand. ffc£u/<wm£ /nrerronnerfion in £urope — An

* (June 1995) took the same position.
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A. THE GAPS OF COMPETITION LAW

1. Competition in subscriber networks

One of the central issues in telecommunications policy in the short to medium
term is the evolution of competition, in particular as regards subscriber
networks. On this very issue, EC competition law cannot provide a conclusive
answer.

Competition in the newly liberalized telecommunications sector can take
many forms. In particular, competitors can choose between:

- A strategy tilted towards short-term growth, whereby the firm focuses either
on arbitrage between the wholesale and retail tariffs of a larger player to
which it has access (for the time being, essentially the incumbent TO) or on
the offer of value-added features over and above the basic service of a larger
player. Initial investments are kept to a minimum; given that, with time,
arbitraging margins tend to disappear and new value-added features to be
taken up by the larger players as well, the profits generated can be invested
into infrastructure in order to shift towards the second strategy;

- A strategy aiming at the longer term, at the expense of short-term
profitability, whereby the firm conducts extensive initial investments into its
own infrastructure, so as to reduce its dependency upon access to the network
and services of a larger player. The firm is then fully in control of its costs,
and will remain competitive as long as it does not slip behind its competitors
in terms of efficiency. Given the investment, losses will be incurred initially,
however.

In terms of the resulting market structure, if firms tend to favour the first
strategy, the result will be what is called "service-based competition", ie a large
number of firms will compete to offer services that are provided over the infra-
structure of one or a few operators. In contrast, if the second strategy is preva-
lent, it will bring about so-called "infrastructure-based competition",' where a
number of firms will offer competing services relying for the most part on their
own infrastructure.

Obviously, public authorities can influence the strategic choices of the firms
by making one or the other strategy more or less attractive. However, there is no
magic formula in this respect, and a good argument can be made that the firms
should be left as unconstrained as possible in their choice of strategy*

Still, one factor forces public authorities to intervene in a way that is bound to
have an impact on the strategic choices of firms, namely the difficulty of estab-
lishing infrastructure competition in the local loop, combined with the dominant
position of the incumbent at that level. It will be recalled that the local loop is

* Or "facilities-based competition" in US parlance.
* See Ovum, -4 review of/A« /nfcrrcon/Kcf Direcrive — Miria/pro/xjsafr/or (/iiciujion, Study for

the European Commission (June 1999) at 15-6.
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the part of the network that links individual subscribers with the first network
switch; the local loops taken together can be termed "subscriber network" (or
"access network", as opposed to the "trunk network" which links network
switches together). Because the local loop links a single subscriber to a switch
and is accordingly dedicated to that subscriber, it is sometimes described as a
natural monopoly (the last remaining one in the telecommunications sector).
The real situation is more complex, since a local loop can be established by
wire' or by radio.* The cost of establishing a wire-based local loop is higher
than that of radio-based options, since a wire must be installed from the switch
to the premises of the subscriber. In theory, nothing prevents the establishment
of a number of parallel local loops; with wireless local loops, in particular, the
marginal cost of an additional subscriber tends to be low, so that it is worth
installing base stations even without having acquired subscribers.^ Nevertheless,
even if parallel local loops can be put in place, most subscribers will only use
one of them, so that the other(s) remain idle.* Accordingly, the mere possibility
of building more than one local loop to a given subscriber should not hide the
fact that only one of them is likely to produce any revenue.

Following liberalization, the incumbent TO controls the entire subscriber
network. If the market were left to itself, the incumbent at first would have little
incentive to give potential competitors access to its network; in that case, very
little competition would arise. Accordingly, EC telecommunications law
contains provisions concerning interconnection and other forms of access,
whereby the incumbent is more or less directly forced to open its network to
competitors.'' Given an adequate interconnection regime, it is likely that a split
will develop between the subscriber and trunk networks: a mix of service- and
infrastructure-based competition will arise at the trunk level (usually associated
with long-distance communications), while at the subscriber level, competition
will tend to focus first on services to the exclusion of infrastructure. In the end,
the telecommunications sector will thus be relatively competitive overall, but
the incumbent is bound to retain a fair amount of market power because of its
control over the subscriber networks. It must not be forgotten that control of the

' Either a conventional telephone copper wire or a coaxial cable (such as is used for cable TV), or
even an optical fibre; for the time being, the latter option is only justifiable in the case of larger
business customers.

* Either via a fixed radio link, also called wireless local loop (WLL), via a mobile radio link (eg
GSM) or via satellite.

' The spectacular failure of WLL operator lonica in the UK does not put in question the business
case for WLL, since it appears to have been caused more by inaccurate predictions as to service
take-up and traffic volume than by an inherent flaw in the business case for the technology. In
addition, lonica was not offering a broadband WLL, contrary to what is now possible (broadband
WLL is often called "ixKal Multipoint Distribution Service" or LMDS). See "Broadband WLL:
application without a cause?" (1999) 9:4 Public Network Europe 38.

* It is not impossible for a single subscriber to spread his or her communications over two local
loops, as happens in the case of certain satellite-based Internet offerings, where the satellite link is
used for downloading data to the subscriber and the wire-based link (ie the conventional telephone
line) is used for uploading data from the subscriber.

» See jupni. Chapter One. 1V.D.2.
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subscriber line usually means "ownership" of the customer, in the sense that the
operator of the subscriber line is generally the prime contact point with the
customer; other service providers (long-distance communications, Internet
access, etc.) are then seen as supplementary, when their services are not simply
included on the bill received from the subscriber line operator.

In order to alleviate the risk that such market power over the subscriber
networks would affect competition in the overall telecommunications sector, a
number of regulatory options are available:

1. Enfruj/ su/wcri7>er wftvorfcs am/ fru/tJt nenvoritv fo .trparafr j!mw. This is a
very radical option. It involves splitting existing firms into independent
subscriber network and trunk network firms, which are then prevented from
entering each other's business. Spillover effects from the market power at the
subscriber level to the trunk level are then minimized, since all dealings take
place on an arm's length basis, with no incentive to discriminate, cross-subsi-
dize, etc. On the other hand, firms present at the trunk level can collectively be
affected by supra-competitive prices or other conditions imposed by the firms
present at the subscriber level, but this concern can be addressed by further
specific regulation for subscriber networks if required. The former US regula-
tory framework, as it resulted from the Modified Final Judgment (MFJ) of
1984'" before it was abolished through the Telecommunications Act of
19%," broadly followed the option sketched here. The old Bell system was
broken up into AT&T (long-distance market) and seven RBOCs (regional
Bell operating companies, on the local market), with line of business restric-
tions ensuring the separation between the two markets. The major disadvan-
tage of this option, as recognized when the Telecommunications Act of 1996
was enacted, is that it more or less concedes monopoly at the local level,
whereas in fact competition is possible there as well, albeit perhaps not on the
same scale or in the same manner as elsewhere in telecommunications.
Furthermore, this option only begets more regulation, as is already apparent
from the short description given here.

2. /tesrrazn maritef power af //ie su/wcr/frer nefworfc /eve/. Measures can be
taken to minimize the anti-competitive potential of the market power held by
the incumbent at the subscriber level, without going as far as separating the
subscriber and trunk networks as in option 1 .'* A first measure would be to
set the interconnection price as low as possible without inflicting losses on
the incumbent, for instance by following the FL-LRIC approach described
before for interconnection pricing," so that the ability of the incumbent to

'° l/S v./tr<* 7" 552 F.Supp. 131(1982).
" Telecommunications Act of 1996, Pub!.. No. 104-104. 110 Slat. 56, amending the

Communications Act of 1934,47 USC 5 151 ff.
" Those measures can also be taken in conjunction with option 1.. but in the case of numbering

measures (pre-selection and equal access), the aim would then be to ensure non-discrimination
between trunk network operators.

" See jupra,Chapter Three, IH.CJa.
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derive profits from the subscriber network would be reduced. A second
measure would be to create a level-playing field for services relating to the
trunk network by introducing measures related to numbering. Normally, the
basic interconnection regime will provide for subscribers to be able to use a
competing network for the trunk part of their calls by dialling an extra access
code (so-called "indirect access")''* In addition, it is possible to oblige the
incumbent to enable its subscribers to choose another trunk network operator
for their long-distance calls; this operator is then "pre-selected", and the
subscriber can choose to override that selection on a call-by-call basis by
using the access codes mentioned previously." Such "pre-selection" permits
competitors of the incumbent to become the default long-distance provider of
a given subscriber, even if they do not provide the local loop to that
subscriber. EC telecommunications law provides that pre-selection is to be
introduced by 1 January 2000.'*

3. £>icourage f/ie cram'on o/ a/ferna/ive /oca/ i>i/rasfrMc/ure. Instead of the
relatively interventionist option under 1., it is also possible to try to tilt the
regulatory framework towards the creation of alternative local infrastructure,
so that as much competition as possible would arise at the local level.
Competition can be seen as the best guarantee that the incumbent will not use
its market power at the local level in an anti-competitive fashion (in the best
case, competition might even remove that market power altogether). Support
measures can aim at turning already existing infrastructure into an alternative
local loop, for instance by ensuring that cable TV networks can be used to
provide telecommunications services and, if they are in the same hands as
telecommunications networks, forcing incumbents to operate them indepen-
dently, or even divest them. The former was the aim of Directive 95/51,'"'
while the latter objective has been pursued by the Commission through a
requirement of accounting separation,"* recently upgraded to legal separa-
tion." Support measures can also seek to foster the roll-out of new alterna-
tive local infrastructure. In the UK, for instance, a complex package of
regulatory provisions was designed to give prospective cable TV operators
(and other BT competitors) the incentive to build out a local telecommunica-
tions network: (i) BT was prevented from using its telecommunications
network to offer broadcasting services, while cable TV operators were autho-

'* Technically speaking, if the competitor holds a trunk network only, the access code will cause
the call to be handed over to the competing network at the local switch. The competing network will
be used for the trunk part, and the call will be handed back for termination at the local switch to
which the called person is attached.

" It is also important then that the access codes of the incumbent and its competitors are equally
short, so that the customer does not feel that one is easier to use than the other (so-called "equal
access").

'* See Directive 97/33, Art. 12(7). as added by Directive 98/61, Art. 1(3).
" As discussed .tupra. Chapter One, IIIJ.
' • Directive 95/51. Art. 2(1).
" Directive 90/388. Art. 9, as replaced by Directive 1999/64, Art. 1. See the discussion mprn.

Chapter Two. II.AJ.
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rized to offer both broadcasting and telecommunications services over their
networks*" and (ii) carrier pre-selection as described in the previous
paragraph was deliberately not introduced, so that the competitors of BT
could only hope to present themselves to the customer as true alternatives to
BT if they also had a subscriber network.*'

4. Create neu- comperiftve avenues. Another option is to create new possibilities
to compete at the local level besides building out infrastructure or competing
at the service level while relying on the incumbent's infrastructure. If in
order to provide a better service a competitor would require more than access
to the subscriber through interconnection at the local level, but the costs of
building a second local loop are prohibitive, it would make sense for that
competitor to rent the local loop from the incumbent and connect it directly
to its network. This so-called "local loop unbundling" was discussed before;
it is usually forced upon the incumbent.** From a regulatory perspective, it
constitutes a compromise solution, whereby the competitor can bring added-
value at the local level (lower prices or better services than the incumbent)
while not being burdened with the investment in the local loop; the price for
renting the loop can be fixed at a level where the incumbent does not suffer a
loss but reaps no extraordinary profits either (here as well FL-LRIC might
come into question as a measure of cost).*'

Those four options were discussed from a static perspective; the situation
becomes even more complex when seen in the light of the dynamics of telecom-
munications. One of the main weaknesses of telecommunications networks at
this juncture lies in the subscriber network; while trunk networks are being
upgraded very quickly (fibre optics, digitalization, etc.) to increase their capacity
on the eve of the broadband era, subscriber networks remain very slow in
comparison. Were it not for the subscriber network, the Internet would run
much faster (at megabit speeds) and the new "converged" services, such as
video-on-demand, etc. would already be available; the trunk networks have

*> See CD. Lang, re/ecommimicarioru Law a/id" Practice, 2'"' ed. (London: Sweet & Maxwell,
1995) at 136-8, para. 9-21 to 9-26. By imposing a restriction on BT but not on cable TV operators,
the regulatory authority ensured that cable TV operators had a "critical mass" of offerings (cable TV
and telecommunications) that would entice them to build cable TV networks, while giving them a
headstart over BT, since they would not have to face competition on all fronts. In the Cable Review,
the Commission recommended that these types of restrictions be lifted: see Communication of 7
March 1998 concerning the review under competition rules of the joint provision of telecommunica-
tions and cable TV networks by a single operator and the abolition of restrictions on the provision of
cable TV capacity over telecommunications networks (1998) OJ C 71/4 at 14, para. 59-61.

*' See Ofle/'j Po/icy on /iH/irecf Accejj, £171/0/ Acre« anrf Direcf Connec/ion ro /Ae ACCMJ
Neftvorik ; 5fafem«nr From »Ae Director Genera/ o/ 7e/ecommum'ca/ion.f (July 1996), available at
<http://wwwjoftel.gov.uk/competition/access%Jitm>, and M.H. Ryan, "UK Policy on Equal Access
and the Promotion of Network Competition" [1998] CTLR 6. Without carrier pre-selection and
equal access, competitors of BT that do not have a subscriber network to reach the customer are left
with indirect access, ie the customer must dial an additional access code to branch out of BT's
network and into the competitor's network.

" See supra. Chapter Three, III.D.
" On FL-LRIC, see mpra. Chapter Three, I
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enough capacity to carry them. By analogy with the road system, the situation
could be compared to a motorway (the trunk network) branching into a privae
lane (the subscriber network). Introducing broadband capacity at the access
level will be decisive for the evolution of telecommunications and the conver-
gence with neighbouring sectors?'*

In the end, while subscriber networks must be opened up in order to minimiie
the anti-competitive potential arising from control over them, a certain measure of
protection will also be required to provide a foundation for the huge investments
that will be required to bring broadband capacity to the subscriber networks. Far
the regulator, the choice between the options mentioned above becomes all tie
more difficult. Option 1 offers good protection for the upgrade to broadband, but
little incentive to do so; in any event, it seems to be outdated. The three other
options can be pursued in parallel despite their divergences, but sending the proper
signals to the market is a delicate balancing act." For instance, the incentives to
build alternative local loop infrastructure pursuant to Option 3 may involve
denying pre-selection, which is part of Option 2; in addition, if pre-selection is
imposed not only on the local loops controlled by the incumbent, but also on tie
newly-built alternative local loops, the newcomers will lose interest in local infra-
stajc/u/e iwJJdup.^ SwnilarJy, if Ine interconnection rale under Option 2 or tie
tariff for the unbundled local loop under Option 4 are set too low, newcomers will
have little incentive to roll out alternative infrastructure at the local level, since
they can rely on the incumbent's network; by the same token, if the incumbent
merely recovers its costs with interconnection and unbundled local loops, it will
not be tempted to invest in upgrading the subscriber network. On the other hand,
service-based competition, which plays an important role in keeping the pressure
on the incumbent, can be suffocated if the interconnection rate or the unbundled
local loop tariff is too high. There is no magic recipe and the final decision will
depend not only on the need to ensure competition on the market, but also on
policy considerations as to where and how the market should evolve.

The above debate is mostly about competition in telecommunications —

** The chanenge Is compounded by the rapid evolution of technology. Ten years ago, it was
thought that the only hope of bringing the subscriber networks from narrowband to broadband
would have been to lay fibre optic cable to every building, a massive enterprise. Later on, as a result
of advances in transmission technology (digitalization, compression, etc.), it became possible to
achieve the same result by using co-axial cable, so that cable TV networks became an alternative; it
would still have been necessary to wire up all subscribers with co-axial cable (a less costly adven-
ture, already partly done), and the conventional telephone networks would have been condemned.
Recent developments such as assy metric digital subscriber loop (ADSL) technology now even make
it possible to reach broadband capacity levels over copper telephone wire, at the cost of changing the
switching equipment, which remains considerable but is far less than laying new wire. Furthermore,
ADSL technology opens the possibility of having competition between cable TV networks and
telephone networks as vectors for broadband telecommunications services.

" See T. Kiessling and Y. Blonde 1, "The EU regulatory framework in telecommunications"
(1998) 22 Telecommunications Policy 571 at 572.

* Ibid, at 583-4. At Art. 12(7) (added by Directive 98/61, Art. 1(3)), Directive 97/33 binds
Member States to impose preselection on SMP operators and allows them to impose it on other
operators as well. ,,, ;;. . > .r j ; .v •.-.-,- - i •;.•-:
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more specifically about the balance between short- and long-term competition,
service- and infrastructure-based competition and ultimately between competi-
tiveness (as a static measurement) and innovation (as a dynamic competitive
factor). Yet competition law cannot provide a conclusive answer. All of the four
options can be justified in competition law terms. Option 1 was imposed in the
USA on the basis of the Sherman Act. Option 2 involves a mixture of essential
facilities doctrine" (offering of interconnection), non-discrimination*" (pre-
selection) and cost-oriented pricing*' (FL-LR1C). The measures envisaged
under Option 3 are seen as based on Article 82(b) EC (in the case of the separa-
tion of cable TV networks**), while the imposition of line-of-business restric-
tions is however difficult to fit within EC competition law, even if it aims at
fostering competition. Finally, Option 4 might be construed as an application of
the essential facilities doctrine-^' or the unbundling principle." However, as
seen above, these options can work at cross-purposes if not finely attuned to one
another. Competition law cannot provide much guidance for this balancing act.
Without any guidance, a parallel application of these options, based on competi-
tion law, will achieve mixed results: for instance, the benefits of creating alter-
native local infrastructure by ordering the divestiture of cable TV networks can
be cancelled if pre-selection and unbundling are imposed on them, since the new
owners will have little incentive to invest therein.

In this respect, the 1998 Access Notice may overstate the role of EC competi-
tion law:" i :.i{<r?iv' i. v 4 ?s*;y«f,ti '>vKfl «jof«.*« •jjfhW. ,->.w.):!,«,.- *>!'.; i;;.-.s'.«i..-

It is the role of the competition rules to ensure that these... access markets are allowed
to develop, and that incumbent TOs are not permitted to use their control over access
to stifle developments on the services markets.

At least as far as the local subscriber network is concerned, competition law can
be used to support all of the options described above, despite their divergences,
and in this respect competition law cannot alone determine the appropriate mix
of incentives that might achieve the desired balance between innovation and
competitiveness. It can thus be said that there is a gap in competition law in this
respect.

2. The distribution of intelligence in networks

Competition law does not provide any conclusive answer either as regards the
location of intelligence in networks.

During the past two decades, networks have become more "intelligent" as a

" On the EFD, see jupra, Chapter Three, IIIA.
** On non-discrimination, see jupra. Chapter Three, III.B.
** Pricing and costing problems are discussed jupra, Chapter Three, III.C.
*> See the reasoning set out in Directive 95/51, Rec. 18, and Directive 99/64, Rec. 2,5 and 10-11.
" On the EFD, see » p r a , Chapter Three, HI A.
" On unbundling, see jupra. Chapter Three, III.D. - -» . -• . —
" 1998 Access Notice at 10, para. 52. v *



3ÖG* E u r o p e a n re/ecommM/»ca//o/w L a w

result of the convergence between telecommunications and information
technology. "Intelligence" in the context of telecommunications networks refers
to the addition of information storage and processing capabilities to the telecom-
munications network;** the notion of "intelligent network" (IN) has been used
more specifically in relation to a network architecture model, whereby the basic
telecommunications network over which communications are carried out
(through circuit-switching) is complemented by a parallel data network
dedicated to the management of the basic telecommunications network." For
the purposes of the present discussion, intelligence will be used in a broad sense,
without reference to a particular network architecture model.

Typical examples of services that can be provided when intelligence is added
to a telecommunications network include among others call forwarding
(whereby calls made to a given number are sent to another number), calling card
services (where account information is processed before the caller is allowed to
use the network) and the newer "personal number" services (where a call made
to a personal number is sent to a fixed telephone at home or work or to a mobile
telephone according to certain criteria).

Over the past two years, a debate has arisen amongst telecommunications
analysts as to the appropriate location of intelligence in telecommunications
networks. In response to the trend towards increasingly intelligent networks,
where the intelligence is built into the network (ie it lies at the core, in and
around the switches), some authors have argued for a "stupid network", ie a
network which — along the lines of the Internet model — merely carries bits of
data around, and where the intelligence is located outside of the network, at its
edges, in the equipment controlled by the customer.^ The thrust behind the
stupid network idea is that, in an era where bandwidth and processing power
becomes abundant, it is preferable to leave the customer with the possibility of
crafting the service to his or her needs; the intelligent network model was
conceived in a context of scarcity and presents customers with pre-designed
services that cannot be altered.•" The stupid network also involves a shift in
market power away from the network operators, which become mere "bit
carriers", towards those that create services at the edge of the network. The
proponents of the stupid network theory appear to envision a situation where

• H

** See "Intelligence: a matter of opinion" (1999) 9:6 Public Network Europe 33.
" Ibid. For more technical definitions, see X. Mazda and F. Mazda. 77K Fora/ ///ujfra/fj

Picrionary o/7Wm>/»wiumra/i<w« (London: Focal, 1999), under "Intelligent Network" and other
associated terms. See also P. Gannon. "Network glue" 26:3 CI42 (March 1999).

*• See D.S. Isenberg, "The Rise of the Stupid Network" and "The Dawn of the Stupid Network"
(originally published in (1998) 2:1 ACM Networker 24), both available at <http://www.isen.com>,
as well as F. Mtnard and D.S. Isenberg, Ato/vads versus BWftaufr, available at
<http://www .tmdenton .com/nelheads3 htm>.

•" Menard and Isenberg, ibid., give as an example the basic telephone service: on today's intelli-
gent networks, it is defined with a certain bandwidth which cannot be altered. It is not possible for a
customer to choose for a higher quality (more bandwidth) or lower quality (less bandwidth) service.
In contrast, with Internet telephony, the computers of the customers are in charge of turning speech
into bits, feeding them into the network and vie« versa. Customers are then free to decide exactly
what quality they want.
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customers sitting at the edge of the network would enjoy considerable freedom
to design services according to their desires; their view might be overly inspired
by the early days of the Internet. In practice, the evolution towards a stupid
network might also mean that market power would shift from the telecommuni-
cations to the information technology (IT) industry, which will produce the
hardware and software required to use the stupid network.

It can be expected that, if that debate would be carried over to the market-
place, some tensions would arise between providers of services based on intelli-
gent networks and manufacturers of intelligent terminal equipment relying on
stupid networks, possibly leading to anti-competitive practices from one side or
the other. Competition law, especially with the evolution laid out in the previous
Chapter, is certainly in a position to address those practices; however, if and to
the extent a decision would be required as to the most desirable distribution for
intelligence, competition law cannot provide an answer. As will be seen further
below, under certain circumstance some regulatory intervention might be
required either to ensure that all users have access to network intelligence,
wherever it is distributed, or that the distribution of network intelligence does
not create an obstacle to the use of telecommunications according to the require-
ments of the users .'*

B. THE CHALLENGES FOR COMPETITION LAW * few i» to

The following sub-section surveys three issues that will pose challenges to EC
competition law as a regulatory driver in the medium- to long-term. On each of
these three issues, a further enlargement of the scope of competition law might
be necessary to enable it to keep a grasp on the main regulatory problems.

"A?
1. Change in the market structure

So far, the main regulatory task following liberalization has been the "manage-
ment" of the incumbent on the way from the de /acfo monopoly immediately
following liberalization, through a dominant position in the midst of competi-
tion, ultimately to a strong position within a competitive market, so that no
dominance is present anymore.^' A significant part of the ONP framework is
concerned with the rights and obligations of operators with Significant Market
Power (SMP operators), a class which for the time being is restricted to incum-
bents.^ At the time being, in most cases, SMP operators will also hold a

** Thus potentially creating issues of customer or transactional access: see in/ra, II .C.2. and

" Such is the case in the US telecommunications sector, for long-distance and international
communications, where AT&T was found not to be dominant anymore: see FCC, Mofwn o//4r<S7'
Corp. /o fee JtecfaKi/i«/ «u a Mwi-Domina/M Carrier, Order, FCC 95-427 (12 October 1995) and
FCC, AfoMon o//47"<t7" Corp. /o ü* ZVc/ared' Mwi-Pom/mwir/or /nrermwio/ia/ Service, Order, FCC
96-209 (9 May 1996). At the local level, on the other hand, the market remains firmly in the hands
oftheRBOCs.

* Certain provisions of Directive 97/33 are also applicable to mobile communications providers
that have significant market power on the market in question, namely Articles 4(2) and 6 (obligation
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dominant position within the meaning of Article 82 EC (ex 86)/*' so that their
actions can be controlled directly pursuant to that provision, and indirectly
pursuant to Article 81 EC (if they enter into agreements with other firms)** or
the MCR (if they envisage concentrative transactions, such as mergers, acquisi-
tions or the creation of structural JVs). Accordingly, there is a fair amount of
overlap between the activities of regulatory and competition authorities as far as
the target group is concerned.'"

As the telecommunications sector becomes competitive, however, the focus
of regulatory activity is bound progressively to move away from monitoring the
incumbent towards overseeing the activities of the sector as a whole.'"

For EC competition law, this would mean that the typical problem arising in a
telecommunications case would relate not so much to dominance anymore, but
rather to coordination of competitive behaviour between independent firms.
Presumably, these problems would arise in the procedural context of infringe-
ment or notification proceedings under Regulation 17/62, and they would fall to
be assessed according to Article 81 EC (ex 85)/" While the prohibition on
restrictive practices at Article 81 EC (ex 85) and the control of dominant
positions at Article 82 EC (ex 86) and the MCR pursue the same goals — as
they are anchored in Article 3(g) EC — /** they nevertheless evidence certain
substantive differences, the main one for the purposes of the present discussion

to provide access to the network and to respect the principles of non-discrimination and transparency
for interconnection, for providers with SMP on the mobile communications market) as well as
Article 7(2) (transparency and cost-orientation of interconnection charges for mobile providers with
SMP on the national market for interconnection). How SMP is to be assessed for the purposes of
these provisions remains unclear; in most Member States, the mobile communications market is
characterized by the presence of at least two very strong operators of GSM networks, each of which
will accordingly have a market share above 25%. Each of them would thus qualify as an SMP
operator according to the rule of thumb given at Directive 97/33, Art. 4(3) (and in the other ONP
directives). On the other hand, the mobile communications markets tend to be fairly competitive; if
anything, competitive concerns would arise more from the risk of oligopolistic behaviour than from
the market power of one main operator as opposed to the others). Accordingly, a large number of
Member States have found it difficult to determine which mobile communications operators might
qualify as SMP operators for the purposes of the ONP framework. See Publication of and access to
information in Member States concerning interconnection in telecommunications [1999] OJ C
112/2.

*' On the distinction between SMP and dominance, see the Commission document
"Determination of organisations with significant market power (SMP) for implementation of the
ONP Directives" (1 March 1999), available at <http://www.ispo.cec.be>. For the time being, no
serious discrepancy has arisen, since SMP operators are generally dominant and vie« w i a .

" On the various means by which dominance analysis (Article 82 EC) can be brought to bear
within the context of cases arising under Article 81 EC, see ju/?ra. Chapter Three, I V.l.

•" See also iupro. Chapter Three, V.B.I A.
** See m/ra, II.B.
** Those procedures were briefly described jupra. Chapter Three, I.B. and VA.2.a.. Another

possibility would be for these problems to arise in connection with the creation of a JV; they would
then still be analyzed pursuant to Article 81 EC, but within the context of proceedings under the
MCR: see MCR, Art. 2(4), as added by Regulation 1310/97 of 30 June 1997 [ 1997] OJ L 180/1, Art.
1(2).

" See ECJ. Judgment of 10 July 1990, Case T-51/89, 7>fra fti* Auuui« £4 v. Communion
11990) ECR 11-309 at Rec. 22.
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being the possibility of exemption offered at Article 81(3) EC (ex 85(3)), which
finds no counterpart under Article 82 EC (ex 86).*'

It was seen in the previous Chapter that the substantive principles of EC
competition law as regards dominant firms were expanded, thereby ensuring a
large measure of overlap with sector-specific regulation as it applies to SNIP
operators on central issues such as access to facilities, non-discrimination,
pricing or unbundling.'"' It would seem that a similar evolution might be needed
as regards cooperation between firms.

Obviously, if the coordination of competitive behaviour between firms bears on
prices or market-sharing or has exclusionary effects, it will be caught under
Article 81(1) EC (ex 85(1)), with few possibilities of exemption. In those cases,
EC competition law would certainly constitute an appropriate means to give an
impulse to telecommunications regulation; these are indeed the problematic cases
mentioned at the 1998 Access Notice in the passages concerning Article 81 EC
(ex 85).*' Furthermore, in those cases it is likely that Article 81 EC (or the corre-
sponding provision in national competition law) would be a more effective means
to ensure the proper functioning of the market than sector-specific regulation.

However, as will be explained below, sector-specific regulation is likely to
focus not so much on those "classical" competition issues — price-fixing,
market-sharing, exclusion —, but rather on matters such as standardization,
industry-wide interconnection and interoperability.*" If EC competition law is to
be used to give an impulse to EC telecommunications policy in these matters,
substantive principles will need to be developed or expanded to address the
relevant issues. Indeed, EC competition law would treat agreements on
standardization, interconnection or interoperability from the point of view of
their exclusionary effect on competitors that are third parties to the agreement.
To the extent standardization, interconnection or interoperability agreements
apply to the whole of the telecommunications sector and are open to
newcomers, chances are that they will not breach Article 81(1) EC, or in any
event that they would benefit from an exemption under Article 81(3) EC."

*' See van Gerven et al. at 530-3, para. 431-3, Bellamy and Child at 590-2, para. 9-004 to 9-006
as well as Groefcen-Schroter, Art. 85 at 2/146-8, para.35-9 and Groe/wi-Schroter, Art. 86 at 2/755-
64. para. 33-44.

** 5«pra, Chapter Three, III. and V.B.I .a.
"» 1998 Access Notice at 21-2, para. 131-43.
*> Seem/ra.II.CJ.
" See on this point van Gerven et al. at 375-80, para. 290-2, Bellamy and Child at 194-7, para. 4-

047 to 4-053 and Groe/wi-Federlin/Haag, Art. 85 - Fallgruppen at 2/400-1, para. 55-7. The authors
mention Regulation 17/62, Art. 4(2)(3)(a), whereby under certain circumstances standardization
agreements must not be notified Commission in order to qualify for an exemption and for the
immunity from fines, as well as Regulation 2821/71 of 20 December 1971 [19711 OJ I. 285/46, Art.
1(1 )(a), whereby the Commission is empowered to enact a group exemption with respect to "the
application of standards or types" (the Commission has never made use of that power). The most
relevant Commission decisions for standardization in the telecommunications sector are: Decision
78/156 of 20 December 1977, /Vii/ips/VOfo [1978] OJ L 47/42, Decision 87/69 of 15 December
1986, X/Open Group [1987] OJ L 35/36 and Article 19(3) Notice of 28 March 1995, £T5/ mferim
/«? po/icy [ 1995] OJ C 76/5.
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Another possibility is that rival groups of firms would elaborate competing
standards, as is the case for the use of the Internet over mobile telephones."
Even if such agreements concerning these rival standards are on their face open
to anyone, in practice firms that participate in the elaboration of one standard
will be excluded from the work of the rival group." There may thus be a viola-
tion of Article 85(1), but it is not impossible that an exemption could be granted
pursuant to Article 85(3). In its current interpretation, however, EC competition
law might not extend to the possible consequences — beneficial or not — of
standardization, interconnection or interoperability agreements on overall
welfare, in the form of an internalization of network effects.'''

2. Convergence .<W**t "^Mf^moA;•;
Another challenge for competition law will be the convergence between the
telecommunications and media sectors. In the 1980s, a first wave of conver-
gence, between telecommunications and information technology (IT),"
highlighted the deficiencies of the then-monopolistic telecommunications sector
in comparison to the very dynamic and competitive IT industry, and certainly
played a major role in waking the minds to the possibility of liberalizing
telecommunications.'* Convergence between telecommunications and IT is still
progressing, but by now a third stream has come along, namely media (in partic-
ular audiovisual media that rely on broadcasting).

Convergence between telecommunications and media is taking place in the
following context." Traditionally, these two sectors operated in their respective
isolation, from a technological, industrial, commercial and legal standpoint. The
model of telecommunications was point-to-point communication on a two-way
switched network, with its own technology (wire-based, until the advent of
mobile phones), its own firms, its own services (in essence voice telephony) and
its own legal framework. Conversely, audiovisual media was based on point-to-
multipoint one-way networks, with wireless technology (until cable TV was
introduced), firms dealing with media only and specific services (radio and

" At this point in time, it appears that one of the proposed standards, WAP, is emerging as the
preferred choice, over a rival option sponsored by Microsoft. See B. Emmerson, "Why WAP is a
winner" 26:6 CI 14 (June 1999).

" Once a standard is elaborated, firms from the rival camp will usually be allowed to use it, since
in fact this denotes that this standard is prevailing over the other.

** See for instance the plans for an ATM interconnect Memorandum of Understanding (MoU)
between European telecommunications operators, which was abandoned, apparently because of
opposition from the Commission on the basis of Article 81 EC: D. Molony, "Cartel fears block
ATM interconnect" 213 CWI 1 (19 October 1998). It appears that the MoU would have ensured
interoperability of ATM services; however, not enough information is available to assess how
serious the concerns of the Commission were.

" The IT industry could also be described as the computer or the data processing industry. m
>* See the 1987 Green Paper at 24-5,32-3.
" A good description of the convergence phenomenon can be found in the Green Paper on

Convergence, supra, note I at 1-8. The Commission sees a convergence of the three sectors at the
same time, whereas in fact the convergence of telecommunications and IT already began in the
1980s. See also the extensive study of T.F. Baldwin, D.S. McVoy and C. Steinfield, Convergence.-
/Me#ru(in£ Meiiiu. /n/urmcMion u/ui CommjutiVtUion (London: Sage, 1996).
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television) put under a specific legal framework. Convergence means that the
clear boundaries between these two sectors are becoming blurred. The theoret-
ical models start to mix: point-to-point communications typical of (he telecom-
munications sector begin to convey content (eg database queries), while
point-to-multipoint communications typical of the broadcasting sector can be
influenced by the recipient (eg Videotext, pay-TV, etc.). With the requisite
upgrades (digitalization, fibre optic technology, etc.), telecommunications
networks can be used for broadcasting, and vice-versa. New services emerge,
which combine the features of telecommunications and media. In parallel with
these developments, firms from the two sectors attempt to position themselves
for the anticipated changes by entering into alliances or merging.

The sudden emergence of the Internet over the past 5 years forced many an
analyst to review his or her forecasts. It was generally expected that conver-
gence would reach the customer only once subscriber networks had been
upgraded (ie telecommunications networks enlarged to broadband capacity,
broadcasting networks turned into two-day networks) and converged services
had been put together by the industry. This supply-driven view was discarded
when, at the same time as the first field trials proved disappointing, the
Internet showed that customer demand existed even on a narrowband platform,
except that the evolution had to take place from the bottom-up, driven by a
small but influential class of computer users (and small suppliers) into the
mainstream.

Figure 4.1 could provide a good illustration of the convergence phenomenon,
with the Internet in a position to overtake telecommunications and broadcasting.
A few existing or soon-to-be-introduced converged services have been listed on
the right-hand, according to how they relate to one or more of the converging
sectors.

In its Green Paper, the Commission suggested three possible options for
regulation, namely: (i) remaining with the current approach, ie separate regula-
tory frameworks for telecommunications and media, extended to new converged
activities as the case may require, (ii) developing a new framework for
converged activities alongside the existing ones and (iii) fusing all existing
framework into a single new "converged" framework.*" After a first round of
consultations, the Commission concluded that the first option was favoured by
interested parties." A second round of consultations led to the conclusion,
among others, that the regulation of infrastructure should be separated from that
of content, and that sector-specific regulation should be phased out as markets
become more competitive and can be left to competition law alone.*"

Yet competition law itself has not converged, and it will need to evolve

'» Ibid, at 34-5.
" See the Summary of the results of the public consultation on the Green Paper on the

Convergence of the Telecommunications, jupra, note I.
•* See the Commission Communication - Results of the Public Consultation on the Green Paper,

COM (1999)108final (10 March 1999).
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TELECOMMUNICATIONS

INTERNET (converged narrowband)

Video-telephony

Vioeoconference

Online chat
Electronic mail

Electronic commerce

EDI

Intranett/Extranets

Information retrieval
(WWW browsing/FTP)

Pay-per-view (PPV)

Video-on-demand (VOD)

Near-video-on-demand (NVOD)

High definition/digital television

Figure 4.1 The convergence phenomenon

before it can be used to give the impulse to EC regulation in a converged
telecommunications and media sector.*'

First of all, the application of EC competition law in the broadcasting sector,
especially as regards transactions concerning new emerging markets such as
digital television, has not quite followed the same lines as in the telecommunica-
tions sector. The Commission issued a number of well-publicized negative
decisions under the MCR on mergers in the broadcasting sector, in Afo/ia
Service Gese//,yc/ia./ir," /VordVc Sa/e//ife DitfriTutfion," / / o / / W AfedVa Gro<?p,<*
Premiere*-' and Äefa/tesearc/i.*^ Few major transactions have been authorized
under the MCR,*^ while the Commission recently exempted two transactions (or

*' The following passages are inspired from P. Laroucne. "EC competition law and the conver-
gence of the telecommunications and broadcasting sectors" (1998) 22 Telecommunications Policy
219, where more detailed developments can be found.

" Decision 94/922 of 9 November 1994, Case IV/M.469. MSG Media Service [1994] OJ L
364/1.

" Decision 96/177 of 19 July 199S, Case IV/M.490, /»Wie Saretfife Purrrtution [19%] OJ L
53/20.

•* Decision 96/346 of 20 September 1995. Case IV/M.553. r?7"^Veromca/Emfcmo/ [1996] OJ L
124/32. Following substantial modifications and unsuspected developments in the relevant markets,
the transaction was authorized by Decision 96/649 of 17 July 19% (1996) 294/14. The original
decision was challenged before the CFI, which upheld it in a Judgment of 28 April 1999, Case T-
221/95, £nd>mo/ v. Communion (not yet reported).

•» Decision 1999/153 of 27 May 1998. Case IV/M.993. Ber»el«»uin/i/Kirc/i//VemJere [1999] OJ
L53/1.

«* Decision 1999/154of 27 May 1998,Case IV/M.1027,£)77fieMÄe«wr* [I999JOJ L53/31.
*' The main exception is the Decision of 7 October 19%, Case IV/M.779, Berfelsmon/i/C/T

[19%] OJ C 364/3,CELEX number 3%MO779.
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announced its intention to do so) under Article 81(3) EC.** In contrast, it has not
yet turned down a major transaction in the telecommunications sector, using
instead its power to impose conditions and obligations to ensure that the transac-
tions are modified or carried out so as to minimize their competitive impact.'*
These contrasting outcomes could be explained by procedural factors'" or by the
circumstances of the notifying parties," but it would also seem that the compet-
itive analysis differs from one sector to the other. The following differences can
be identified, among others: (i) the evolution is more fluid in telecommunica-
tions than in the media sector (which tends to evolve by "leaps", so that concen-
trations have a more lasting impact), (ii) the telecommunications sector is
globalizing, while broadcasting markets will tend to remain national, so that
dominant positions are more likely to be perpetuated, (iii) media pluralism is
seen as a desirable objective, thus underpinning efforts to prevent the creation of
"media giants", (iv) it appears easier to allay competitive concerns in the
telecommunications sector through regulatory techniques such as conditions and
obligations. The Äiß case may have signalled a change of policy in this respect,
since it was settled with the imposition of a long list of conditions and obliga-
tions, like decisions in the telecommunications sector.'"

Secondly, EC competition law must evolve to deal with the complex access
issues — access writ large" — arising in the media sector.™ In the telecommu-
nications sector, access issues were relatively technical, and they were
integrated in competition law through the expansion of substantive principles, as
explained in the preceding Chapter;" the most difficult issue to deal with was
universal service, but even then a way could be found to reconcile public policy
objectives with EC competition law 7* In the media sector, access issues have

** See the Decision 1999/242 of 3 March 1999, TPS [1999] OJ I- 90/6, as well as the Article
19(3) Notice of 21 October 1998, Äri/isA /n/erarrive flroatfaufmx (BiflJ [1998] OJ C 322/6. The
final decision in the latter case was taken on 16 September 1999 but has not yet been published: see
"Commission exempts for seven years the creation of British Interactive Broadcasting (now Op?n)"
Press Release IP/99/686 (16 September 1999).

" On the use of conditions and obligations, see supra. Chapter Three, V.B.2.
™ All the negative decisions were taken under the MCR. Contrary to decisions under Article 81(3)

EC (ex 85(3)), which are always valid for a limited time (Regulation 17/62, Art. 8(1)), decisions taken
under the MCR are valid for an unlimited period (which is consistent with the structural nature of the
transactions under review) and can only be revoked for a limited number of reasons (MCR, Art. 6(3)
and 8(5)). Accordingly, the Commission cannot come back on a decision taken under the MCR.

" In all the cases where the Commission prohibited a concentration, the parties offered some
undertakings, but they were found insufficient by the Commission.

" Supra, note 68. The flifl case was decided under Article 85(3) EC Treaty, and not the MCR.
As was underlined supra. Chapter Three, V.B.2., the array of conditions imposed in fl/fl fills a gap
in the regulatory framework and is likely to provide a model for the sector-specific regulation of
similar services.

" As they are discussed i'n^a, Ü.C.
'* See on this the report prepared for the Commission by Squire, Sanders & Dempsey with

Analysys, Srurfy on /Wap(m£ f/i« £1/ fogu/a/ory fra/n^wori »o fA* Devrfo/nng Afu//im«/«i
£nvrron/n*n7 (1998).

™ 5upra. Chapter Three, in. All four principles reviewed there can find application in access
issues.

" See supra, Chapter One, IVD.l.
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cultural and social dimensions that reach far further: the main ones — in the
short to medium term — are likely to evolve around the access of the genera]
public to the broadcast of certain major events as well as the competitive impact
of the public financing of public broadcasters. EC competition law has yet to
meet those challenges: as regards the former, the Commission decision in
£fii//£urov/j/on^^ was quashed by the CFI™ and the matter was then dealt with
through sector-specific regulation™ rather than competition law, and as regards
the latter, the Commission has been at a loss to deal with the issue under EC
competition law so far,*" while Member States have attempted to shield pubic
broadcasting from the application of EC competition law.*' If EC competition
law were to be used to drive the evolution of EC regulation on these matters, its
substantive principles would probably have to be modified or expanded in a
manner similar to what occurred for telecommunications.

The convergence of telecommunications and media therefore presents
immediate problems for EC competition law, since its application to the media
sector has not progressed to the same extent as in the telecommunications
sector, and it will accordingly be difficult to use EC competition law as the hard
core of economic regulation in a converged sector." In the longer term, it could
he JW£J.<£YJ dwf c£v?>w£ßnce, wjtb aJJ its implications (including the abundance
of network capacity and the much-heralded "death of distance"), will more or
less "dissolve" any specificities — technical or otherwise — of telecommunica-
tions and audiovisual broadcasting, and with them the need for sector-specific
regulation.*" Economic regulation could then be left to competition law alone.
This argument is examined in a critical light below, where a case is made that

" Decision 93/403 of 1! June 1993, £fl(//Eurovi.rion Syjrwn [19931OJ L 179/23.
™ CFI, Judgment of 11 July 19%, Joint cases T-528/93, T-542/93, T-543/93 and T-546/93,

AWfropo/e /l/lvmon v. Commi'uion [1996] ECR II-649. An appeal has been brought before the
BCJ: Case C-320/96 P, Commiuion v. MAropo/e rl/lvuion.

" See Directive 89/552 of 3 October 1989 (Television Without Frontiers) [1989] OJ L 298/23,
Art. 3a, as introduced by Directive 97/36 of 30 June 1997 [1997] OJ L 202/60, Art. 1(4).

*° A number of private broadcasters have filed complaints with the Commission against alleged
State aid in the financing of public broadcasters, but the Commission failed to rule on the issue. The
CFI found that the Commission breached its obligation by failing to act on these complaints:
Judgment of 15 September 1998, Case T-95/96, GMfevirion Tefecinco v. Commission, not yet
reported and Judgment of 3 June 1999, Case T-17/96, 7"F7 v. Commisj/on, not yet reported. The
Commission thereafter took action and opened infringement proceedings against France and Italy:
see "Commission opens formal procedure regarding State aid to public broadcasters France 2 and
France 3", Press Release IP/99/531 (20 July 1999), "Commission opens formal procedure regarding
certain aid measures for public broadcaster RAI (Italy) and raises no objections to other measures",
Press Release IP/99/532 (20 July 1999).

*' See the Protocol on the system of public broadcasting in the Member States attached to the
Treaty of Amsterdam, as well as the Resolution of 25 January 1999 concerning public service broad-
casting [ 1999) OJ C 30/1.

" C. Cowie and C. Marsden. •'Convergence, Competition and Regulation". UCLP Web-Doc 6-1-
1998, available on the UCLP Website at <http://www.digital-law.net/UCLP/index.html>, also argue
that EC competition law cannot alone deal with the regulatory issues arising in the context of
convergence.

••' See for instance the report prepared for the Commission by KPMG. nfpro. note 1, especially at
171. 184. See also K.W. Grewlich. "'Cyberspace': Sector-Specific Regulation and Competition
Rules in European Telecommunications" (1999) 36 CMLR 937.
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sector-specific regulation is likely to remain necessary even in the longer term.**
Even on the assumption that such argument would prove true and that sector-
specific regulation would indeed vanish, competition law would still face a
challenge, this time more of a jurisdictional than substantive nature. Indeed, if
the evolution of the Internet is a good indicator of what could happen in a
converged broadband telecommunications/media sector, then the disupperance
of the "telecommunications" and "broadcasting" models will also imply that the
converged sector will cease to be simply a means of communication but will
instead become a forum for exchanges where legal positions are affected.** The
term "cyberspace" aptly describes the situation where communications networks
become a territory, albeit virtual, but otherwise like any other physical territory.
As such, this virtual territory requires rules of jurisdiction, but the rules applic-
able to physical space do not provide much guidance in that respect. At this
juncture, only close co-operation between the authorities concerned can avoid
jurisdictional conflicts. The difficulties surrounding the setup of a competitive
market for Internet domain name registration, in particular the application of
competition law to NSI,** provide a foretaste of the problems that may arise.

In the end, therefore, EC competition law will need to evolve further, as it has
already done in relation to the telecommunications sector, in order to meet the
challenge of convergence.

3. Globalization

The preceding remarks lead into the broader issue of globalization. It is trite to
say that the telecommunications sector is becoming increasingly global, in step
with the general trend towards the globalization of the economy.

In light of the experience of the countries that liberalized early, such as the
USA (for long-distance) and the UK, it became apparent that (i) the benefits
brought about by liberalization at the national level would be further enhanced if
telecommunications were liberalized as well in other countries and at the inter-
national level and (ii) the traditional regulatory regime for international telecom-
munications was ill-suited to the co-existence of liberalized and non-liberalized
countries, which could have adverse effects for liberalized countries.*" In both

** See m/ra, II .B.
** Electronic commerce is a good example of how communication networks are becoming fora

for legal transactions, but other examples can also be found besides the commercial sphere, such as
dealings with public authorities, voting and other participatory deliberations, etc.

** Network Solutions Inc. (NSI) was entrusted by the US governement with the registration of
global Top-Level Domain (gTLD) names, ie the names ending with .com, .net, .org, etc. (as opposed
to those ending with a country suffix), at a time when the Internet had not yet boomed. As its
contract with the US government was about to expire, there was a consensus that gTI.D registration
should be turned into a competitive market. The Commission intervened on behalf of the EU to
ensure that European interests were taken into account in that process. Dissatisfied with the conduct
of NSI, the Commission has launched an investigation in the matter under EC competition law: see
"Commission investigates Internet agreements under EU competition rules". Press Release
IP/99/596 (29 July 1999).

•' The regulatory framework for international telecommunications (as it was in the 1980s)
provided that international telecommunications (eg between countries A and B) would be conducted
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cases, the logical conclusion was to strive for greater liberalization in other
countries and at the international level.

Telecommunications services were thus on the agenda for the Uruguay
Round of trade negotiations, with a view to being covered by commitments
made under the framework of the General Agreement on Trade in Services
(GATS) that was discussed at the time. As it turned out, negotiations on
telecommunications services were not completed when the WTO Agreement
was signed in 1994;** a two-year supplementary period (until 30 April 1996)
was agreed,*' which was later prolonged until 15 February 1997,*° when the
negotiations were successfully concluded. The resulting agreement forms the
Fourth Protocol to the GATS," and together with the commitments already
found in the GATS'^ provides a complete framework for the liberalization of
telecommunications under the WTO umbrella.^

through the joint effort of the monopolies in A and B, with each of them being the sole offeror in its
respective country: see supra, Chapter One, I. In the USA, liberalization of the long-distance market
also extended to the international market, so that with most other countries, the three main US opera-
tors at the time (AT&T, MCI and Sprint) were dealing with one and the same monopolist in the other
country. That monopolist could discriminate between the US operators (which had no choice but to
deal with it) and thus distort competition in the US. Furthermore, since competition in the US reduced
the price of international communications (if only because competing US operators would accept a
lower profit margin if they could handle a larger volume of traffic), while no such pressure existed in
the other country, the prices of calls from the US to the other country fell in comparison to the prices
for calls in the opposite direction, so that the traffic flow between the US and the other country would
become imbalanced. As a result of the correspondent system (with the accounting rate regime), this
imbalance in traffic flows actually meant that US operators would make payments to the monopoly
operator in the other country. As a result, countries that liberalize early put their operators in a
position where they are forced to make substantial payments to foreign operators. For a more detailed
discussion of these problems, see M.C.EJ. Bronckers and P. I^rouche 'Telecommunications
Services and the World Trade Organization" (1997) 31:3 JWT 1 at 10-3.

** Agreement Establishing the World Trade Organization (IS April 1994), published at [1994] OJ
L 336/3 (without schedules of commitments). The GATS is part of the WTO Agreement.

" ' See the Decision on Negotiations on Basic Telecommunications, annexed to the GATS [1994]
OJ L 336/268.

"° See the Decision on Commitments in Basic Telecommunications (30 April 1996),
WTO/S/L/19 (also published at [1997] OJ L 347/54). WTO documents are also available from the
WTO Website at <http://www.wto.org>.

" Fourth Protocol to the GATS, WTO Dec. S/L/20 (30 April 1996), published in part at [1997]
OJ L 347/47, with the schedule of commitments of the EC only. The full Fourth Protocol comprises
S3 schedules.

** A number of commitments concerning so-called "value-added services" are found in the
GATS itself. In addition, the GATS contains an "Annex on Telecommunications", published at
[1994] OJL 336/209.

*' For a more detailed analysis of the various provisions applicable to telecommunications services
in the WTO system, see Bronckers and Larouche, jupra. note 87; M. Fredebeul-Krein and A.
Freylag, "Telecommunications and WTO discipline" (1997) 21:6 Telecommunications Policy 477; R.
Frid. 'The Telecommunications Pact Under the GATS - Another Step Towards the Rule of Law"
(1997) 24:2 l.IEl 67; I. Gavanon. "Commerce international des telecommunications: une liberalisa-
tion progressive" [1997] IBU 711; G.C. Hufbauer and E. Wada (ed.), i to / inuW fiuiiw«:
7>/<r<vn/nu/ii«i(iortj q/fcr rAe (/ruj?uüv RounJ (Washington: Institute for International Economics,
1997). in particular the contribution by WJ. Drake and E. Noam at 27 (also published in shortened
form at (1997) 21 Telecommunications Policy 799); P. Terjanne. "Preparing for the next revolution in
telecommunications: implementing the WTO agreement" (1999) 23 Telecommunications Policy 51
as well as L. Tuthill. "Users' rights? The multilateral rules on access to telecommunications" (1996)
20 Telecommunications Policy 89 and "The GATS and new rules for regulators" (1997) 21
Telecommunications Policy 783.
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On the way to such impressive results, the parties to the Uruguay Round (and
later on, the WTO members) followed a different route than in the EU. As
discussed in Chapter Two,** directives enacted under Article 86(3) EC (ex
90(3)), which were derived from the basic principles of the EC Treaty, including
first and foremost competition law, formed the hard core of EC telecommunica-
tions regulation in the run-up to liberalization, flanked with the expansive appli-
cation of EC competition law." At this point in time, a number of actors,
analysts and observers would want to see EC competition law for undertakings
take over from Article 86(3) EC as the driver for EC telecommunications
policy.'* In contrast, there is no international competition law, under the WTO
or elsewhere, that could have been used to give impetus to the efforts under-
taken within the WTO to liberalize telecommunications.'" Instead, the commit-
ments on telecommunications were elaborated within the framework of the
GATS (and of the WTO), which is centred on trade issues. The GATS provides
for a general Most-Favoured-Nation (MFN) obligation on all WTO members,
whereby each member grants to firms from any other member the most
favourable treatment that is granted to any country as regards measures affecting
trade in services, and that irrespective of whether the member in question made
specific commitments.'" Beyond that, the GATS grants no rights outside of
specific commitments made by a member." Accordingly, the main aim of the
negotiations was to secure as between WTO members the two main rights
associated with specific commitments on the provision of services, namely the
freedom to access foreign markets and the right to be treated on the same
footing as local firms (national treatment).'"" Regulatory issues were tackled
when it was felt necessary to ensure that market access and national treatment

•* Supra, Chapter Two, in particular IE.
" Discussed supra in Chapter Three.
* They are mentioned supra, note 1.
" At the political level, the WTO negotiations were driven more by a bandwagon effect than by

the policy of a central authority such as the Commission. Indeed, once the USA (since 1984) and the
EU (since 1994 for the EU as a whole) were committed to liberalization, other major trading nations
such as Japan, Canada and other OECD members saw that their interests also lied with liberaliza-
tion, so that their firms could partake in the boom in the telecommunications sector. The motivations
of other countries varied: former East Bloc countries had an interest in creating an open environment
to attract foreign investment to upgrade their infrastructure, and many developing countries also saw
the possibility of attracting foreign investment or becoming a hub for international communications.
Amongst the countries most difficult to convince were those that already had some telecommunica-
tions infrastructure in place (financed in part through the gains made with international communica-
tions under the traditional correspondent system) and thus had vested interests against change: this
was the case of India, South Africa, Turkey and some of the Asian Tigers (Indonesia, Malaysia, the
Philippines and Thailand), which made limited commitments. Furthermore, some countries such as
Russia and China, with important emerging markets for telecommunications were not covered by
the agreement since they are not WTO members.

*• GATS, .supra, note 88, Art. II.
" In this respect, the GATS is far less "general" than its counterpart the General Agreement on

Tariffs and Trade (GATT), which contains a number of provisions applicable irrespective of any
specific commitment, such as Most-Favoured-Nation (MFN) treatment (Art. I), national treatment
with respect to taxation and regulation (Art. lit) and the elimination of quotas (Art. XI), to name but
the main ones.

"» GATS, supra, note 88, Art. XVI and XVTI.
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commitments would effective: the GATS Annex on Telecommunications seeks
to avoid that restrictive measures by TOs would impair the commitments
relating to other sectors than telecommunications,"" while the Reference Paper
agreed to as additional commitment by most signatories to the Fourth
Protocol"'* was designed to avoid that market access and national treatment
commitments relating to telecommunications made by WTO members would be
negated by the private actions of dominant TOs. The latter attracted a lot of
attention, since it was the first time that WTO members made an agreement on
regulatory matters as regards services.

The Reference Paper was hailed as a first step towards the inclusion of
competition law in the WTO framework, but in fact it might be more accurate to
describe the Reference Paper as the regulatory framework for telecommunica-
tions (sector-specific regulation and competition law) seen through a trade law
filter.'"-' It only covers issues that are closely related to trade law, leaving others
out. On the one hand, it touches upon competition law, but only as regards
relationships between competing service providers (cross-subsidization, misuse
of information obtained from competitors, failure to provide competitors with
necessary information, interconnection, etc.), and not with respect to relation-
ships with customers (excessive prices, etc.).'** On the other hand, it also deals
with matters associated with sector-specific regulation (in addition to intercon-
nection). Yet the provisions relating to universal service and scarce resources
are limited to procedural aspects (transparence, non-discrimination,
objectivity),"" and those on licensing require only the publication of licensing
criteria and license conditions, as well as the giving of reasons.'"* Those provi-
sions must however be read together with the general obligations of the GATS,
whereby in areas where commitments are made, domestic regulation must be
administered reasonably, objectively and impartially, and licensing requirements
must be objective and necessary for the quality of the service.""

Accordingly, while the Reference Paper marks a significant step in the evolu-
tion of trade agreements, it is incomplete as a regulatory regime. As far as compe-
tition law is concerned, it might be superseded by a general agreement on trade
and competition law, if it is put on the agenda of the next WTO round. As regards
sector-specific regulation, further work would be needed on issues such as

"" AT, JU/VÜ, note 92. For instance, market access commitments in the banking or insurance
sector are worth far less if foreign banks or insurance companies are prevented from extending their
internal communications networks in the country in question.

" " Reference Paper, published at [19971 OJ L 347/52. From the 61 schedules of specific commit-
ments (75 countries, since the EU submitted a single schedule) filed with or after the Fourth
Protocol, 54 (68 countries) contained additional commitments on the regulatory framework, of
which 48 (62 countries) followed the Reference Paper. The contents of the Reference Paper are
discussed in detail in Bronckers and Larouche, ttipra. note 87 at 22-33.

'" ' See Bronckers and larouche. ibid, at 42-5.
" " See Reference Paper, lupm. note 102, para. 1 and 2.
'" ' Reference Paper, ibid, para. 3 and 6.
"* Reference Paper, ibid., para. 4.
'<" GATS, .supra, note 88. Art. VI.
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universal service, licensing (if only to limit license requirements or establish u
measure of mutual recognition of licenses, in order to avoid that service providers
have to request a license in every country in which they operate), the management
of scarce resources such as frequencies, numbers or rights of way and most of all
standardization (including interconnection and interoperability). A number of
international fora (the ITU being the main one) already exist to co-ordinate the
action of States on the latter topics (frequencies, rights of way, standardization),
and there is no reason to believe that they will cease their activities, provided they
can manage the transition into the new competitive environment.'"*

It has been suggested at the international level as well that sector-specific
regulation might vanish with time, so that telecommunications would be left to
be governed by competition law alone."** It appears more likely, however, that
most of the future developments will rather come from the side of sector-
specific regulation, unless the WTO reaches an agreement on competition law
principles.

If EC competition law would become the hard core of EC telecommunica-
tions regulation, then, it would have to cope with an international framework
where competition law does not play a comparable role, and where the
substance of the law tends to be influenced more by trade law or sector-specific
considerations than by the general principles of competition law.

C. THE DOWNSIDES OF COMPETITION LAW

In addition to the gaps and challenges discussed above, EC competition law
presents a number of disadvantages which would play against it as the hard core
of EC telecommunications law.

1. Uniformization

The application of EC competition law for undertakings (Article 81 and 82 EC
(ex 85 and 86) and the MCR) does not leave much room for variations between
Member States.

In the run-up to liberalization, the enactment of directives pursuant to Article
86(3) EC (ex 90(3)) enabled a certain measure of flexibility as between Member
States to be built into the hard core of EC telecommunications law. It is true that
directives under Article 86(3) EC are meant to be "specifications in general
terms" of the duties already incumbent upon all Member States pursuant to other
provisions of the EC Treaty, and that as such there is no reason why they should
apply differently from one Member State to the other, since the provisions of the

"* On the ITU in general, see A. Tegge, Die /nterna/io/ia/«r TWeAomfnunifof/o/u-t/fuon (Baden-
Baden: Nomos, 1994).

"" See P.C. Mevroidis and DJ. Neven, "The WTO Agreement on Telecommunications: It's
Never Too Late", in D. Geradin, ed., 77ie £>bera/iza/ion o/5<a/e MO/IO/TO/I« in /Ae furopean (/man
a™/ firyomf (Deventer: Kluwer Law International, 1999). See however the comment* on that article
by P. Larouche in the same book. """*
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EC Treaty at issue"" are directly applicable.'" Nevertheless, directives enacted
pursuant to Article 86(3) EC remain directives, and as such they give Member
States some room in how they choose to implement them, at least in theory. In
addition, the Commission introduced the notion of additional implementation
periods in Directives 96/2 and 96/19;"* irrespective of their legal validity, these
periods undoubtedly added extra flexibility in the liberalization of the telecom-
munications sector.' '*

Indeed, much of the substance of the liberalization directives enacted under
Article 86(3) EC was taken over in the ONP framework and the Licensing
Directive (Directive 97/13), enacted pursuant to Article 95 EC (ex 100a)."*
Accordingly, it can be said that the degree of flexibility built into the Article
86(3) directives broadly corresponds to that of Article 95 directives."'

With Articles 81-82 EC (ex 85-86) and the MCR, the situation is different.
These provisions are applied by means of individual decisions, to which must be
added group exemptions and soft-law instruments, such as the 1991 Guidelines
and the 1998 Access Notice, that indicate how the Commission intends to
decide individual cases."* Individual decisions are directly applicable to their
addressees, so that with respect to them, no flexibility is available beyond what
might be provided in the decision itseJf."^ As for other firms that might be in
the same position as the addressee of the decision, the doctrine of precedent
applies; it is well known that the Commission issues very few decisions under
Articles 81-82 EC (ex 85-86) in comparison to the number of cases it considers,
and hence that decisions under those Articles are precisely meant to enjoy

"" In the case of the directives enacted for the liberalization of the telecommunications sector.
Articles 28,49 and 82 EC (ex 30.59 and 86).

"' Standing case-law of the ECU; see among others for Article 28 EC: Judgment of 22 March
1977, Case 74/76, /anW/i <4 Vo/pi S/vt v. Afcrom [1977] ECR 557; for Article 49 EC: Judgment of 3
December 1974, Case 33/74, Van fli/ufwrgen v. Jtoruur va/i fc* ß«iri#verem£i/ig voor d>
Mrftia/ni/Wr/wirf [1974] ECR 1299; for Article 86 EC: Judgment of 30 January 1974, Case 127/73
«AT v. S/tfl/tM [ 1974) ECR 51.

"- See Directive 96/2, Art. 4 (covering the deadlines in Directive 90/388, Art. 3c and 3d(l)) as
well as Directive 90/388. Art. 2(2), as introduced by Directive 96/19. Art. 1(2) (covering the
deadlines in Directive 90/388. Art. 2(2). 3 and 4a(2)).

" ' See tupra. Chapter Two. I.D. on how these additional implementation periods allowed the
Commission to rind support for its liberalization agenda amongst countries with less-developed
networks.

"* See supra. Chapter Two, I.E.. as well as P. Nihoul, "EC Telecommunications: Towards a
New Regulatory Paradigm" (1998) 17:2 Brit Telecom Engineering 43 and "Convergence in
European Telecommunications: A case study on the relationship between regulation and competi-
tion (law)" IJCLP Web-Doc 1-2-1999. available on the IJCLP Website at <http://www.digital-
law nel/1 JCI.P/index Juml>.

'" As discussed jupra. Chapter Two, I.D., a number of substantive discrepancies between the
two sets of directives nevertheless remain, but that raises a different issue, namely the relationship
between the two sets of directives (and thus between the two legal bases). As discussed in that
Chapter, the Article 86(3) directives can be seen as a kind of "hard core" which the Article 95 direc-
tives and the implementation and application measures taken thereunder must respect.

''* The sources and epistemology of EC competition law are reviewed jupra. Chapter Three, I.
' " Decisions are directly binding pursuant to Art. 249 EC (ex 189).
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precedential value."* The situation is somewhat different under the MCR, since
every notification must be dealt with through an individual decision;"'' never-
theless, cases raising important points of law are often brought to the second
stage of inquiry, where the decision is more elaborate and receives more
publicity than decisions taken at the first stage.'-" Presumably, the doctrine of
precedent would imply that the reasoning set out in the leading decision will be
followed in the case of other firms, if and to the extent they rind themselves in
the same factual situation.

Accordingly, if Articles 81-82 EC (ex 85-86) and the MCR are used to give
the impulse to EC telecommunications policy, variations between Member
States might be managed by the doctrine of precedent instead of the principles
applicable to directives. The doctrine of precedent probably tolerates less varia-
tion than under a directive, since the room for difference is not urticulated in
more abstract terms of "means" to reach a common "goal", but rather in terms
of "differences in fact" that are relevant to the "legal rule". To take a concrete
example, it will be assumed that, pursuant to Article 82 EC (ex 86), with the
help of either the essential facilities doctrine or the unbundling principle, the
Commission decides that the incumbent in Member State A must offer its local
loop on an unbundled basis"' at a price equal to the forward-looking long-run
incremental cost (FL-LRIC) of the loop, in other words at a relatively low
price. '^ In principle, this decision should apply to all incumbents, since they
generally are in the same position as owners of the local loop, and it is possible
that the decision would be used in Member State B as a precedent to force local
loop unbundling on the same terms. It may be, however, that the incumbent in
Member State B is conducting a heavy programme of local loop upgrading, in
order to increase capacity to broadband levels. The regulatory authority in
Member State B might then wish to impose a higher price than one based on
FL-LRIC, in order to encourage the incumbent (and third parties) to invest in

"* See the statements made among others in the Notice of 13 February 1993 on cooperation
between national courts and the Commission in applying Articles 85 and 86 EC Treaty 11993) OJ C
39/6 at para. 13-4, and in the 1998 Access Notice at 6, para. 24. This trend would only be reinforced
if the proposals made in the White Paper of 28 April 1994 on modernisation of the rules imple-
menting Articles 85 and 86 of the EC Treaty (1999) OJ C 132/1 are implemented, since the
Commission would then concentrate on "determining competition policy" through leading instru-
ments such as block exemptions, notices and individual decisions in major cases (at 22-3, para. 83-
90).

' " This follows from the MCR, Art. 6,8 and 10(6).
"* See MCR. Art. 20(1), whereby second-stage decisions (pursuant to Art. 8) must be published

in the Official Journal. For first-stage decisions (pursuant to Art. 6), the Commission publishes a
short notice in the Official Journal to indicate that a decision has been taken. The full text of the
decision is then made available in electronic form. Cases raising key issues of law do not always
make it to the second stage of inquiry, however, since the applicable criterion (at Art. 6(1 )(c)) is not
the significance of the legal issues raised but rather the presence of serious doubts as to the compati-
bility of the notified transaction with the common market (within the meaning of Art. 2). A number
of key issues of law under the MCR have thus been settled in first-stage decisions that are less easily
accessible, despite their value as precedents.

'*' The meaning of "unbundled local loop" is discussed supra. Chapter Three, III.D.
'** The meaning of FL-LRIC is discussed supra. Chapter Three, I1I.C.3 A.
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upgrading the local loop, '" or to unbundle the local loop according to j
different technical formula.'** It is an open question whether the situation of tfe
incumbent in Member State B is sufficiently different from that of the incun.
bent in Member State A to justify that the rule set out in the Article 82 decision
concerning the latter not be applied in the same fashion to the former.''
Another approach to the problem would be to consider that the regulatoy
decision in Member State B would prevail over the competition law deciskn
taken with respect to Member State A. While such a rule would be in keepiig
with the general principle of subsidiarity and might make sense politically, it
does not have a firm legal basis. As seen before, the legal situation is rather tie
opposite: regulatory decisions taken by the NRA in Member State B are n
principle subject to EC competition law.'*" In comparison, if the unbundling »f
the local loop was ordered by way of directive pursuant to Article 95 EC («*
100a) — or even pursuant to Article 86 EC (ex 90) to the extent it would still le
available —, chances are that there would be room to pursue slightly differed
pricing or technical rules in Member States A and B; if this room is not built n
the directive in the course of the decision-making process, it might very w^]
result from the general principles relating to the implementation of directives.

iPw"iirt^recalleWkOra"iESUi^ortffer^^^
tion law in recent years, a fairly large area of substantive overlap between EC
competition law and sector-specific regulation has been created.'" If EC
competition law for undertakings is thus used to drive the evolution of sector-
specific regulation, then the solutions reached in the various Member States
might be brought to a higher degree of uniformity than is necessary, because the
doctrine of precedent would leave less room for different solutions than the
principles governing the implementation of directives. By the same token,
Member States might be unduly deprived of regulatory autonomy.

' " A renting price higher than FL-LRIC does not mean that it becomes impossible to rent the
unbundled local loop; it only means that the point at which it becomes attractive is shifted. If the
rent is higher than FL-LRIC, the incumbent will have a greater incentive to invest, knowing that
even if the local loop is rented, it will be able to recover its investment costs relatively quickly. As
for competitors, they will have more incentive to roll out their own alternative infrastructure (cable
TV, wireless local loop, etc.), since it will become harder to run a profitable business on a rented
local loop (assuming that the cost of rolling out alternative local infrastructure is not so high that
customers that would be served on a rented local loop at FL-LRIC become simply impossible to
serve profitably on alternative infrastructure). See supra, I.A.I.

' " For instance, bit-rate access, which leaves the incumbent in control of the wire and the
surrounding equipment, thereby causing less disruption and leaving more incentive for the incum-
bent to pursue the upgrading program. See supra. Chapter Three, HID.

'•* If the procedural and institutional framework is also taken into account, the situation becomes
even more complex: if the Commission is called upon to decide upon local loop unbundling in
Member State B. it might take a different decision, within its power of appreciation (subject to
control by the ECJ). If the matter is brought by a competitor before the national courts or the NCA
of Member Slate B. those institutions might feel less confident about not following the decision
taken by the Commission as regards Member State A.

' * See supra. Chapter Three. V.A 2 c. and VB.l.b.
' " See supru.Chapter Three, V.B.I.a.
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2. Lack of flexibility

Competition law is often praised for its greater flexibility in handling new devel-
opments in rapidly evolving sectors such as telecommunications, in comparison
with sector-specific regulation.'** It is true that EC competition law can more
easily be used to intervene in a new situation, since it consists of a small number
of general provisions which are meant to be applied across the board in every
economic sector. Furthermore, not only is the substance of EC competition law
general, but its procedural and institutional framework is also framed in broad
terms and can be quickly put in motion. In comparison, the more specialized
provisions of sector-specific regulation might not cover a new situation in
substance (in which case a legislative or regulatory procedure must be
conducted), and in addition the regulatory authority might not have the jurisdic-
tion to intervene in a new development.

While EC competition law would indeed appear to show u greater ability /o
in/e'nwie' to address concerns raised by a new evolution in the telecommunica-
tions sector (especially in light of the expanded substantive principles described
in the previous Chapter),'** the picture may be different in two other respects,
namely the possibility fo rr/ra/Vi ^-om mtervenin# and fo era«' infcrmring. In
the context of the telecommunications sector, the latter might be as important in
order to ensure flexible regulation as the possibility to intervene.

As for the possibility to refrain from intervening, the survey of the procedural
and regulatory framework of EC competition law made above shows that control
over the application of the law escapes the Commission. Firstly, the Commission
itself may be forced to render a decision in a given case brought to its attention,
even if it might not have wanted to take a position (either way): indeed it has been
held that notifying parties are entitled to a decision on their notification,"" and
complainants, even if they are not entitled to a decision on the merits (whether the
alleged infringement exists), still have a right to a decision on the fate of their
complaint."' Secondly, the Commission is not the sole authority in charge of
applying EC competition law: NCAs (if empowered by their national law) and
national courts can also do s o . ' " While NCAs may share the views of the
Commission and refrain from intervening as well, national courts cannot control
the issues on which they must rule. By way of example, in the ßra/mer case
discussed at length in the previous Chapter,'" it is probable that the Commission
or a NCA would have found a way to avoid ruling on the essential facilities
doctrine, in view of the weakness of the case. But there the parties brought the
issue before an Austrian court, which had no choice but to rule on it; it sought the

'** This is the general tone of Ungerer, supra, note 1.
'*» See supra. Chapter Three, III.
"° CFI, Judgment of 12 July 1991. Case T-23/90, /Viigeo; v. Co/mn/w/on [1991] ECR 11-653 at

Rec.47.
'*' Long-standing case-law of the ECJ, confirmed recently in Judgment of 4 March 1999, Case

C-l 19/97 P, {/nio/i/ranfaiie <fc / '«pre» ({//«) v. CommiMio/i, not yet reported, at Rec. 86 and ff.
'•" As explained jupra. Chapter Three, V A.I x.
' " See supra. Chapter Three, III.A.4. *''
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help of the ECJ on the EFD issue, with the result that the ECJ delivered a setback
to the EFD as it was conceived by the Commission. The Commission therefore
cannot completely prevent EC competition law from being applied to new devel-
opments in the telecommunications sector, even if it wanted to.

With respect to the possibility to cease intervening, attention should be paid in
particular to the use of conditions attached to decisions in order to bridge
perceived gaps in sector-specific regulation. As was explained above, the regime
of conditions — as it has been outlined by the Commission — is such that condi-
tions almost become an autonomous source of economic regulation.'** Under
these circumstances, it would make sense that they cease to produce effects once
regulation catches up (or once the evolution of the market is such that regulation
would not be needed anymore). However, conditions cannot so easily be
changed. Contrary to obligations, conditions are not independent from the
decision and left to the sole control of the Commission.'" Conditions are directly
linked to the decision, since the conclusion reached in the decision (exemption
under Article 81(3) EC Treaty or clearance under the MCR, as the case may be)
depends on whether the conditions are fulfilled. Hence not only the
Commission,'-** but also national courts and NCAs can also act on claims or
complaints that a decision is no longer effective because a condition has been
fulfilled. The Commission cannot thus simply refrain from policing a condition,
since other authorities can still do so: the only means of ensuring that a condition
can no longer produce its effects is to modify it or remove it altogether. In order
to do so, however, a new assessment of the case on the merits is necessary;'-"
since the Commission is overburdened, there is no reason to believe that such a
review process will be significantly faster than decision-making under sector-

' * See supra. Chapter Three, V.B.2.
' " Ibid.
'"" The Commission is probably even bound to monitor whether conditions are fulfilled. Under

Regulation 17/62, Art. 8(3), the Commission is entitled to take appropriate measures if the parties
breach an obligation attached to a decision. It would follow that the Commission should monitor
compliance with obligations. There is no reason to believe that the situation would be any different
for conditions, especially when what should be obligations are turned into conditions (as discussed
jupru. Chapter Three. V.B.2.). In its judgment of 16 September 1998, Cases T-133/95 and T-204/95,
/n/^rnadonci/ £vpr«.s CamVrj Con/irrencf (/£CO v. CommiMion, not yet reported, the CFI did not
rule on that point explicitly, but it held that "the Commission is entitled to take the view that, where
operators against which a complaint has been made have been given undertakings and the
(complainant] has failed to provide any evidence whatever that those undertakings have been disre-
garded, and the Commission has carefully examined the facts of the case, it is unnecessary for it to
examine that complaint any further" (at Rec. 146). That statement would also imply that the
Commission is bound to enquire to ensure that undertakings (which can be either conditions or
obligations) are respected.

'•" In connection with its decision on the BT/AT&T joint venture in March 1999. for instance,
the Commission announced that it would be open to a review of the conditions attached to other
decisions concerning strategic alliances, such as Decisions 96/546 and 96/547 of 17 July 19%, <4//ar
and C/ofci/(W (19%) OJ L 239/23 and 35. The changes would only concern the conditions relating
to the scope of business of the venture, as well as the requirement that services coming from the
parents be sold in separate contracts (called "unbundling" in the decision, see supra. Chapter Three,
HID ) Other conditions would remain. See the Article 19(3) Notice of 31 Jury 1999. G/ofa/On« //
11999] OJC 220/23.
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specific regulation. Accordingly, die use of conditions attached to decisions as a
means to supplement sector-specific regulation may lead to "over-regulation"
once regulation is elaborated (or market developments render it unnecessary).
Conditions would then constitute a form of regulatory dead wood, which would
still produce quite stringent effects"* while having outlived its usefulness. In this
respect, EC competition law would also show a lack of flexibility.

3. Opaqueness

A third and perhaps the most serious downside of EC competition law as a
regulatory "hard core" lies in its opaqueness.

EC competition law procedure is not very open. As mentioned in Chapter
Three, it contains a number of procedural guarantees that give it an adjudicative
character;'" consequently, proceedings are a matter between the Commission
and the parties to any given case, with few variations according to the type of
proceedings. The following overview does not aim to cover in detail EC compe-
tition law procedure;'*' it concentrates on the features relevant to publicity and
transparency:

- The Commission can send re-quewf.v /or in/ormanVin pursuant to Regulation
17/62 prior to or in conjunction with any type of proceedings.'*' Similarly, it
can conduct j/ive-sfigafions on the premises of a firm.''" It has similar powers
under the MCR.'"" In principle (subject to the exceptions discussed below),
all of the information gathered through these means is covered by the obliga-
tion of professional secrecy, ie it is confidential.''"

- /n/r/ngewie-nr proceedings are officially initiated pursuant to Regulation 17/62
when the Commission sends a Statement of Objections to the parties
concerned.'** The Statement of Objections itself is usually not made public,''**'

"• As described supra. Chapter Three, V.B.2.a.
'*» See supra, Chapter Three, IB.
'"> On this, see C.S. Kerse, £C AmiwuM Procedure, 4"> ed. (l^ondon: Sweet & Maxwell, 1998);

van Gerven et al. at 597 and ff., para. 481 and ff. (Reg. 17/62) and 855 and ff., para. 680 and ff.
(MCR); Bellamy and Child at 352 and ff., para 6-096 and ff, (MCR) and 679 and ff., Chap. 11 and
12 (Reg. 17/62); Groe/wn-de Bronett, Art. 87 - VO 17 as well as the various authors who have
commented on the articles of the MCR.

'*' Regulation 17/62, Art. 11. See also Art. 12, concerning inquiries into sectors of the economy,
which follows broadly the same rules as Art. 11.

'«^ Regulation. 17/62, Art. 14.
' « MCR. Art. 11 and 13.
'*• Regulation 17/62, Art. 20 and MCR, Art. 17.
'•" Regulation 17/62, Art. 3 (infringement proceedings). The requirement for a Statement of

Objections is derived from Art. 19(1), whereby the Commission must first give the parties concerned
the opportunity to be heard "on the matters to which the Commission has taken objection". The
Statement of Objections is dealt with in greater detail in Regulation 2842/98 of 22 December 1998
[1998] OJ L 354/18, Art. 2 and 3. Normally, the issuance of a Statement of Objections is the
outcome of an informal preparatory procedure where the Commission exchanges points of view
with the concerned parties and gathers information.

'** Regulation 2842/98, ibid.. Art. 3(2) provides that under certain circumstances a Statement of
Objections may be served through publication in the Official Journal (stripped from confidential
information and business secrets). This is a rare occurrence, however.
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although in some cases the Commission informs the general public of the initi-
ation of infringement proceedings through a press release or a mention in the
annual Report on Competition Policy. The parties may respond in writing, and
this response is considered confidential if the parties request so. ' '" If the
parties request, they can be heard;'"** hearings are not public, and are limited to
the Commission, the NCA representatives and the parties concerned.'"' After
consulting the Advisory Committee made up of NCA representatives,'* the
Commission can then take a decision, which will then be published in the
Official Journal (without confidential information),'" but it may also at any
time close the Hie without a decision, if for instance the parties have made
commitments to the Commission that suffice to address the concerns raised in
the Statement of Objections.'"

- JVo/i/iatf/o/i proceedjnj?i under Regulation 17/62 begin when the Commission
receives the notification."-' The Commission usually gathers the requisite
information and processes the notification. Most often the notifying parties
receive a so-called "comfort letter" informing them of the position of the
Commission; no further step is then taken by the Commission."'* In such
cases, the Commission sometimes issues a notice in the Official Journal to
request comments on its intended course of action; otherwise, the issuance of
a comfort letter may be made public by way of press release or a mention in
the annual Report on Competition Policy.'" In significant cases, the
Commission proceeds by way of formal decision, as is in theory provided for
in Regulation 17/62.'"" In those cases, Regulation 17/62 provides that a
notice is to be published in the Official Journal before the decision is taken,
so that interested third parties may intervene.'" Formal decisions are

'«' Ibid., Art. 4 and 13.
'** Regulation 17/62, Art. 19(1) and Regulation 2842798, ibid.. Art. 5.
"* Regulation 2842/98, ibid.. Art. 11 and 12. Pursuant to Regulation 17/62, Art. 20(2), the NCAs

are also bound by professional^ secrecy when they take part in proceedings under Regulation 17/62.
On the issues raised by this obligation, in particular when NCAs gain knowledge of information
relevant to their own activities under national competition law, see ECJ, Judgment of 16 July 1992,
Case C-67/91. OirecriiSn gwurra/ <fc <i<r/*asa <fr to com/w«naa v. A£ß/> [ 1992 ] ECR 1-4785.

" " Regulation 17/62, Art. 10. The minutes of the meeting of the Advisory Committee, where
Commission decisions are discussed in draft form, are not made public (Art. 10(6)). As mentioned
ibid., the NCAs, as members of the Committee, are also bound by professional secrecy.

' " Regulation 17/62. Art. 21.
' " See van Gerven el al. at 630-3, para. 508-10.
"•' Regulation 17/62. Art. 4.
'*• See van Gerven et al. at 623-7. para. 503-6, Bellamy and Child at 706-8. para. 11-063 to 11-

066, GroWwn-de Brünett. Art. 87 - VO 17 at 2/959-61, para. 31-2.
' " The notice in question will take the form of an Article 19(3) Notice, even if no formal

decision will ensue: see in/hi, note 157. The Commission also maintains at
<hnp://europa.eu.int/comm/dg04/index_enJitm> a list of cases closed without public notice, where a
brief mention indicates whether the case was closed by comfort letter, unpublished decision, etc.

'*» Regulation 17/62, Art. 6.
'•" Regulation 17/62, Art. 19(3). The notices in question are usually referred to as "Article 19(3)

Notices". For the sake of completeness, it should be added that in 1993 the Commission had
announced a "fast-track" procedure for structural JVs under Regulation 17/62, whereby a short
notice similar to those issued under the MCR was published and the Commission undertook to take
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published in the Official Journal (without confidential information or business
secrets).'" The NCAs are involved in the notification proceedings in the
same fashion as in the infringement proceedings.

- /Vocp«fln#s u/i<fcr f/ie AfO? run somewhat differently. Following the receipt
of a complete notification,'" the Commission issues a short notice in the
Official Journal mentioning the receipt of the notification and inviting third-
party comments.'*" The first stage of investigation will end with u decision
that the transaction is not a concentration,'*' that it is does not raise serious
doubts '" or that a second-stage investigation is necessary.'"' In every case, it
is the practice of the Commission to publish the result of the first stage by
way of short notice in the Official Journal. If the investigation goes into a
second stage and the Commission intends not to authorize the concentration,
a procedure similar to the infringement procedure under Regulation 17/62 is
followed, and the notifying parties have the right to a hearing."** Second-
stage proceedings are closed by a formal decision of compatibility (with or
without conditions or obligations) or incompatibility with the common
market,""' which is published in the Official Journal in its entirety (without
confidential information or business secrets)."* The NCAs are involved in
the MCR proceedings in the same fashion as under Regulation 17/62.""'

In light of the above, it can be seen that competitors of the parties concerned,
customers and the general public have little knowledge of proceedings under
Regulation 17/62, unless the Commission issues an Article 19(3) Notice towards
the end of proceedings (when it already reached a preliminary conclusion) or
decides to issue an earlier notice, which it is not bound to do. Under the MCR,
the Commission is bound to publish notices at an early stage, which keeps third
parties better abreast of ongoing cases. Under both Regulation 17/62 and the
MCR, third parties have in principle no access to the written or oral proceedings.

There are few possibilities for third parties to be more closely involved in EC
competition law proceedings:

- Under Regulation 17/62 only, a person with a legitimate interest can file a
with the Commission, alleging that one or more firm(s) is (are)

position within two months of receipt of a complete notification. With the modifications made to the
MCR in 1997 (with Regulation 1310/97, supra, note 45), structural JVs are now all dealt with
pursuant to the MCR, so that this "fast-track" procedure is now without object.

'*• Regulation 17/62, Art. 21(1).
'*» MCR, Art. 4(1). See also Regulation 447/98 of 1 March 1998 [1998] OJL 61/1, Art. 1-4.
' « MCR, Art. 4(3).
'«' MCR,Art.6(l)(a).
'** MCR,Art.6(l)(b).
" ' MCR,Art.6(l)(c).
'«* MCR,Art. 18 and Regulation 447/98, supra, note 159,Art. 13-14.
'*' MCR, Art. 8(2) and (3) respectively.
'«• MCR, Art. 20(1).
' " See MCR, Art. 19 as well as 17 (professional secrecy).
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breaching Articles 81 or 82 EC (ex 85 or 86) . '^ The position of complainant*
is not well-defined in Regulation 17/62, but by now it is established in case,
law that they have the right to a decision on their complaint (but not neces
sarily a right to a decision on the existence of an infringement)."^ If th«.
Commission envisages to reject the complaint, it must inform the complainant
of its reasons in writing, give the complainant the opportunity to answer ih
writing and eventually hear the complainant if so requested.'™ If th»
Commission launches an infringement proceeding on an issue raised in th»
complaint, the complainant has the right to receive a non-confidential versioh
of the Statement of Objections, and will usually also get a non-confidentia)
version of the reply made by the parties concerned.'^' Complainants do not
have a right to access the Commission's file, unlike parties concerned by «
Statement of Objections.'" It is not uncommon for third parties to launch *
complaint about a situation which is already before the Commission in th»
course of infringement or notification proceedings, so as to be better informer
of the evolution of those proceedings.

- Under Regulation 17/62 and the MCR, third parties can file comments wity)
the Commission in response to notices published in the Official Journal. I^
that ca§e, they may al§o request to be heard by the Commission, which does
not mean that they will be heard at the same time and in the same place as the
parties concerned by the proceedings.'™

Without going into an in-depth inquiry, there is no reason to believe that the
situation is significantly different in proceedings before the other authorities that
may apply parts of EC competition law (Articles 81(1) and 82 EC), ie national
courts or NCAs.

In sum, proceedings under EC competition law are not open or transparent. In
principle, they involve the parties concerned only, with third parties having
some limited rights to participate if they launch a complaint or file comments on
a given case. This lack of openness and transparency should not come as a
surprise; quite to the contrary, it is fully justified if one considers that proceed-
ings under EC competition law can have serious consequences for the firms
concerned and that they accordingly imply that confidential information and
business secrets will be shared with, or required by, the Commission in order to
gain a complete view of the facts.

Nevertheless, in view of the precedential value of major EC competition law
decisions, outlined previously, it cannot be denied that the outcome of competi-

"* Regulation 17/62. Alt. 3.
' " See recently f nion/hwifawe d> /'«prexj (U/ex.) v. Commission, jupra, note 131 at Rec. 86

and ff. See van Gerven el al. at 633-40, para. 511-5.
'*' See Regulation 2842/98. JU/TU. note 145. Ait. 6,8.
'" Ibid., Art. 7. See also van Gerven et al. at 651-3. para. 526.
"* See CFI, Judgment of 15 July 1994. Case T-17/93. Atom 11994] ECR 11-595.
' " See Regulation 17/62. An. 19(2) and Regulation 2842/98. supra, note 145, Ait. 9, 12. as well

as MCR, Art. 18(2) and Regulation 447/98, jup/u, note 159, Art. 14(2).
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tion law proceedings can have an industry-wide and EU-wide impact going far
beyond the parties concerned. It would seem that competition law procedures
are not well-suited to the determination of major policy issues (general pricing
principles, opening of facilities to third parties, etc.). They cannot provide an
opportunity for policy debates involving all interested parties, since they are
geared towards determinations in concrete cases and the protection of the rights
of concerned parties. In contrast, regulatory decision-making procedures will
usually enable policy issues to be tackled generally for the whole of the industry
in a relatively informal context, given that individual rights are not directly at
stake.""

Against that background, it can be argued that the opaqueness of individual
proceedings can be compensated by the issuance of notices such as the 1991
Guidelines and the 1998 Access Notice, following the publication of a draft and
a round of public consultations. While such notices are indeed more widely and
openly discussed as individual cases, their legal value is on the other hand not as
clear. As mentioned in the previous Chapter, sector-specific notices depart in
significant ways from the legitimacy model of competition law.'™ Furthermore,
they cannot be challenged before the EG), so that the increased transparency is
gained at the price of reduced accountability on the results.

D. THE LEGITIMACY OF USING COMPETITION LAW AS THE CORE OF EC

TELECOMMUNICATIONS POLICY

The previous sub-sections were mostly concerned with practical problems,
where EC competition law would show gaps or downsides, or would be
challenged to expand further. They have skirted around the fundamental issue of
whether it would be at all legitimate to subsume EC telecommunications policy
under EC competition law. The following pages aim to show that this would
instrumentalize competition law (1.) and that it would neglect — or even negate
— the basic changes that occurred in the telecommunications sector as a result
of liberalization (2.).

1. Instrumentalization of competition law

Liberalization, ie the removal of legal monopolies and the introduction of
competition, has been at the centre of EC telecommunications policy for more
than a decade. Nevertheless, liberalization is not a policy goal in and of itself,
but rather it is pursued as a means to achieve higher-ranking objectives.

In the 1987 Green Paper, liberalization was proposed as part of a series of
measures designed to realize the internal market in telecommunications (with a
view to the 1993 deadline), improve the services offered to European users and
encourage the competitiveness of the Community industry."* The proposals

'*• See m/hj, II.D.
' " Supra, Chapter Three, I.C.
' " See the economic analysis in the 1987 Green Paper at 44-58.
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contained in the 1987 Green Paper were also motivated by the desire not to allow
Europe to be left behind in view of the developments in its major trading partnen
such as the USA and Japan. '" The Council endorsed these priorities."*

EC telecommunications policy was presented within a larger context in the
White Paper on Growth, Competitiveness and Employment of 1993, whick
launched a new thread of EC policy on the "Information Society", of whick
telecommunications policy is part.'™ The White Paper showed a perceptible ben
towards public sector intervention in the telecommunications sector (in order to
build the next generation of broadband infrastructure), which was counterbal-
anced by the report of the "Bangemann Group" to the European Council.'*' The
basic policy framework was set out in an Action Plan from the Commission,'^'
where telecommunications liberalization was part of the "Regulatory and legal'
area;"" the other areas comprise measures to develop networks, basic services,
applications and content, to address social, societal and cultural aspects and to
promote the information society. The Action Plan was approved by tb*
Council'" and the European Council.'** It was updated in 19%, with a reshuf-
fling of the major policy areas: telecommunications liberalization figured within
the area "improving the business environment", the other three being "investing
m die ftrtwn;", "peopfe «f dre oenfine" and "/»ae/«?£ ihe £JohaJ challenge".'®
While the updated Action Plan does not appear to do much more than regrouping
Community activities into a coherent whole, it nevertheless provides a reminder
that, even if the liberalization of telecommunications took center stage during the
1990s, it is but a part of a broader policy framework.'"*

The liberalization process was driven by Directive 90/388 and the subsequent
amending Directives,'®? adopted under Article 86(3) EC (ex 90(3)). As was
discussed in Chapter Two, while those directives are often presented as compe-
tition law measures (in part because Article 86 is located within the section of

' " See the 1987 Green Paper at 26-7, 161-6.
"* See the Resolution of 30 June 1988 on the development of the common market for telecom-

munications services and equipment up to 1992 [1988) OJ C 257/01, last recital.
'™ Growth. Competitiveness and Employment: The Challenges and Ways Forward into the 21"

Century. COM(93)700finai (5 December 1993). See in particular at 20-6,87-92 and 105-14.
'*" Europe and the global information society. Recommendations to the European Council (26

May 1994).
'"' Europe's way to the Information Society: An Action Plan, COM(94)347final (19 September

1994).
'•* Together with legislation on among others intellectual property rights and privacy, as well as

a revision of the Television Without Frontiers directive, iupra, note 79: see the Action Plan, ibid, at
3-7.

'•' See the results of the 1787* Council Meeting - Industry/Telecommunications, Press Release
PRES/94/197 (28 September 1994).

'*• See the Presidency Conclusions of the European Council of Essen. Press Release DOC/94/4
(10 December 1994).

'** Europe at the Forefront of the Global Information Society. Rolling Action Plan,
COM(96*07rinal (27 November 1996).

"* See also on this point the Council Resolution of 21 November 1996 on new policy priorities
regarding the information society [1996) OJ C 376/1, adopted at the time the updated Action Plan
was released.

'•' Directives 94/46.95/51,96/2 and 96/19.
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the EC Treaty dealing with competition law), in fact they might be more
accurately described as sector-specific regulatory measures, coming from the
perspective of liberalization and being derived from basic competition law
principles.'** In Chapter Three, it was seen how EC competition law for firms
(Articles 81-82 EC (ex 85-86) and the MCR) was evolving to replace those
directives as the driving force for EC telecommunications policy. Accordingly,
EC competition law for firms is being used to support another EC policy goal,
namely the liberalization of the telecommunications sector. As the Commission
stated, competition law is there to prevent that incumbents, once stripped of
their legal monopolies, would roll back the advance of telecommunications
liberalization through their private actions.'"''

The situation, while at a smaller scale, can be compared with the use of EC
competition law, in particular as regards the assessment of vertical restraints, to
support a central EC policy objective, namely the creation of the internal
market. Under EC competition law, vertical restraints (eg exclusive distribution
agreements) that have the effect of partitioning the EC market along national
lines and thus eliminating competition between distributors or resellers of one
brand have always been viewed with extreme suspicion — even if there is lively
competition between brands — notwithstanding that they could be economically
beneficial under certain circumstances."° The Commission and the ECJ always
insisted that private agreements should not divide the EU along the very lines
which the internal market is seeking to erase, and thus that at least parallel
imports from one Member State to the other must remain possible.'" The
"interference" from the market integration objective has brought the
Commission and the ECJ to reach solutions which, although defensible on their
face, are most likely too strict towards vertical restraints, in light of current
economic and comparative knowledge."* in recent years, the Commission
signalled a willingness to adopt a less strict stance towards vertical restraints,'*'
which has already been reflected in the latest amendments to Regulation 17/62
and Regulation 19/65 (on block exemptions).'** Nevertheless, it would seem

' " Supra, Chapter Two, I.D.
" ' See the 26'" Report on Competition Policy (1996) at para. 66 and the 1998 Access Notice at 3,

para. 4.
"° See Groefee/i-Jakob-Siebert/Jorna, Art. 85 - Fallgruppen at 2-484-5, para. 12, with reference

to the ECJ case-law and Commission decision practice.
'" Ibid, at 2/485, para. 14.
"* See for instance BJE. Hawk, "System Failure: Vertical Restraints and EC Competition Ijtw"

(1995) 32 CMLR 973 and the editorial comment, "The modernization of the Community competi-
tion rules on vertical agreements" (1998) 35 CMLR 1227.

" ' See the Green Paper on Vertical Restraints in EC Competition Policy, COM(96)721 final (22
January 1997), where the impact of the market integration objective is discussed more specifically at
21-5 and 35, para. 70-84 and 117-8. Following consultations, the Commission issued a
Communication on the application of the EC competition rules to vertical restraints — Follow-up to
the Green Paper on Vertical Restraints, COM(98)546 (21 September 1998), where the issue is
mentioned at 2,17 and 25.

"* See Regulation 1215/1999 of 10 June 1999 amending Regulation 19/65 on the application of
Article 81(3)of the Treaty to certain categories of agreements and concerted practices [1999] OJ L
148/1 and Regulation 1216/1999 of 10 June 1999 amending Regulation No 17:firsl Regulation
implementing Articles 81 and 82 of the Treaty [1999] OJ L 148/5.
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that market-partitioning clauses in vertical agreements will continue to be
treated severely."*

If EC competition law were to take over from Article 86(3) EC (ex 90(3))
directives as the driving force of EC telecommunications policy, it would thus
be used for the furtherance of another EC policy objective, namely the introduc-
tion and strengthening of competition in telecommunications markets, along the
same lines as it is also used to support the main EC objective of market integra-
tion. Given that EC competition law follows by and large the same broad objec-
tive — competitive markets — no major contradiction should arise.
Nevertheless, as Chapter Three sought to show, EC competition law is modified
in many respects and, as is the case with partitioning of the internal market
through vertical restraints, will be used to intervene in situations where it might
otherwise not have applied.

In contrast to market integration, which remains a central objective of the
EU,'"" turning telecommunications into a competitive sector is one objective
within a broader economic policy framework (which will be sketched in greater
detail in the following section), whose significance is bound to recede with time.
Experience in the USA shows that it would take some 10 years after liberaliza-
tion for competition to be firmly implanted; the speed at which DT lost market
share in Germany indicates that it might go faster in the EC."" Once that takes
place, chances are that EC competition law will be left with some "extra
luggage", in the form of developments that will not be useable anymore outside
of that specific context.

2. Beyond liberalization

Before liberalization, the number of actors in EC telecommunications policy
was limited and their relationships relatively clear-cut. On one side, the
Commission was arguing in favour of an opening of the telecommunications
sector. On the other side, most Member States still owned the PTOs, which were
thus integrated within the State structure (if not simply part of the public admin-
istration); given that ownership and regulatory functions had not yet been
separated, pro-liberalization elements within the administration could be
outweighed by the PTO defending its monopoly, since a Member State had to
speak with one voice ultimately. Accordingly, few Member States completely
agreed with the Commission's objectives, and within most of them there was a
measure of resistance to liberalization. Both the Commission and the Member
States were also subject to external pressures (complaints or lobbying) in favour
of liberalization, mostly from business customers. The Commission was thus

'*' See the Communication on the application of the EC competition rules to vertical restraints —
Follow-up to the Green Paper on Vertical Restraints, .supra, note 193 at 25, as well as the editorial
comment. "The modernization of the Community competition rules on vertical agreements", inpra,
note 192 at 1230.

"* See Art. 2 EU (ex B). as well as Art. 2 EC.
'*' In "Stormy outlook for citadels..." (1999) 9:2 Public Network Europe 23, DT is reported to

have lost 30% of the long-distance market in the first year of liberalization. , . - . . . , • •: .v > •. •
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Figure 4 ^ The interests at stake, before and after liberalization
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facing a significant number of Member States that were opposed to its liberal-
ization project to varying extents. Under those circumstances, it is understand-
able that it would make use of whatever bases it had at its disposal to impose
binding measures on Member States, either directly through Article 86(3) EC
(ex 90(3)) or indirectly through the application of EC competition law for
undertakings to the PTOs. Given the situation, an expansive interpretation of
those "hard law" bases is almost justified by the overarching goal of liberaliza-
tion, which was generally agreed to by analysts and observers.

After liberalization, the picture becomes far more complex, as illustrated by
Figure 4.2. The number of actors has greatly increased. First of all, the incum-
bent was turned into a separate entity from the rest of the public administration,
structured along private law lines and usually privatized in whole or part as
well. '^ The part of the State that administers the ownership in the incumbent is
also structurally separate from the rest of the State, '" so that in the end the
Member State might end up speaking from the voice of the administration,
without — or at least without too much — interference from operational inter-
ests. In any event, the incumbent is free to pursue the defense of its own inter-
ests before all decision-makers. Secondly, newcomers have appeared, which
also look after their own interests through complaints and lobbying with all
decision-makers. Thirdly, new independent decision-makers entered the fray or

"* Although the latter two steps were not mandated by EC law, they are logical consequences
from liberalization: see the table jupra, Chapter Two, IIA.l.
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were created, namely the NCA, the NRA and national courts. The Commission
has a "soft law" relationship with them, meaning that both sides seek to
cooperate and co-ordinate their actions, under the auspices of conflict rules.
These decision-makers provide additional targets for complaints and lobbying.
Fourthly, other users besides large business customers begin to voice their inter-
ests (which do not always coincide with those of business clients). Fifthly, it
must not be forgotten that the above figure covers but one Member State; the
reality is fifteen times more complex, since State administrations, decision-
makers, market players and customers will not necessarily take the same
position from one Member State to the other.

Overall, the clash of two opposing interests that characterized the run-up to
liberalization is replaced by a constellation of interests, which may conflict or
coincide in part or in whole with one another at any given time. Furthermore, a
multiplicity of decision-makers — whose priorities may not always converge —
is endowed with "hard" powers over market actors. The Commission still holds
"hard" powers. It can bind Member States, perhaps not under Article 86 EC (ex
90),*"° but at least through the use of proceedings pursuant to Article 226 EC
(ex 169). It can also use EC competition law against market actors (the incum-
bent and newcomers). Yet, given the more complex structure, it might not be
appropriate to try to give an impulse to telecommunications policy through the
application of EC competition law for firms, all the more since the need to
achieve liberalization cannot be invoked as the ultimate justification (unless the
other decision-makers would gravely fail in their duties). Since all decision-
makers must be presumed to work within the fully liberalized model enacted for
1998,*" the Commission should avoid to contradict or pre-empt their decisions
via direct intervention at firm level on the basis of EC competition law.

In fact, the above figure also underlines the need for EC telecommunications
policy to begin thinking beyond liberalization. After liberalization, the clash of
two opposing interests gives way to a far more fluid situation; a single entity
(the Member State) is replaced by a whole industry in each Member State, with
its actors and its regulatory decision-makers. New concepts appear, such as the
interests of the industry as a whole, the needs of private customers, the require-
ments of business customers, the priorities of NRAs, the claims of newcomers,
etc. Accordingly, EC competition law for firms, until now centred on policing
the conduct of incumbents, with the gaps, the downsides and the challenges
outlined before, may not constitute the best means to drive EC telecommunica-
tions policy in this complex setting.

"• See Directive 90/387, Art. 5a(2). as added by Directive 97/51. Art. 1(6).
*" On the availability of Article 86 EC as a legal basis after liberalization, see jupra. Chapter

Two, II.
* ' That model is set out supra. Chapter One, V.
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II. THE CASE FOR SECTOR-SPECIFIC
ECONOMIC REGULATION

It was already implicit in the previous section that certain aspects of telecommu-
nications policy cannot be adequately dealt with under an approach that concen-
trates on competition law. In a certain way, the previous section touched upon
the symptoms, namely gaps, challenges, downsides and legitimacy. This section
aims to go at the root of the problem and show why sector-specific regulation
would remain necessary in the telecommunications sector, and under what form.

Firstly, the object of the discussion — ie economic regulation — is defined
more precisely (A). Secondly, a case is made that the dual nature of telecommu-
nications, when combined with the presence of network effects, culls for some
sector-specific economic regulation over and above the general economic
regulatory framework of competition law (B.). Thirdly, the main elements of
such sector-specific regulation are outlined, as they could remain in the long
term (C). The last part sets out why and how such sector-specific regululion
might be in a better position than competition law to address the problems
outlined before (D.).

A . THE TERMS OF THE CASE

As a starting point, it is important to identify precisely the regulatory area in
question.

First of all, the telecommunications sector is subject to regulation of a general
nature in pursuance of non-economic aims.*"* Such regulation is sometimes
applicable to telecommunications as it is to any other sector of economic
activity, for instance the general regulations on product safety and health protec-
tion, which are topical as regards health concerns arising from exposure to
electromagnetic radiation, in particular through mobile communications
handsets.^" At other times, these non-economic aims are specific to telecommu-
nications or take a particular meaning in relation to telecommunications; under
EC law, they would then be recognized as "essential requirements", that justify
certain restrictions on the free provision of services by, or the free establishment
of, telecommunications firms. Directive 90/387 lists the following essential
requirements for the telecommunications sector:

- security of network operations;
- data protection (including the protection of personal data, the confidentiality

*•* Or social regulation, as A. Ogus puts it. On the distinction between social and economic
regulation in general, see A. Ogus, /tegu/a/ißn — Lega/ form a/«/ Economic 77ieory (Oxford:
Clarendon, 1994) at 4-5 and T. Prosser, Law ana" /Ae /Jesufa/orj (Oxford: Clarendon, 1997) at 10 ff.

*>* See on this issue Recommendation 1999/519 of 12 July 1999 on the limitation of exposure of
the general public to electromagnetic fields (0 Hz to 300 GHz) [1999] OJ L 199/59.
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of information transmitted or stored and the protection of privacy**);
- the protection of the environment and town and country planning objectives;
- maintenance of network integrity and, where justified, the interoperability of

services; and
- the effective use of the frequency spectrum and the avoidance of harmful

interference between radio-based telecommunications systems and other
space-based or terrestrial technical systems.

It is open to question whether the last two requirements are truly non-economic.
As will be seen below, interoperability should be a concern for economic
regulation because of its effects on overall welfare.*" Furthermore, the manage-
ment of the frequency spectrum certainly has economic aspects to it, since the
solution retained by the public authority directly impacts upon the structure of
the market (number of providers, available services, etc.). In any event, the need
for non-economic regulation of the telecommunications sector, whether it
occurs through the application of general or sector-specific regulation, is well
recognized, and accordingly it will not be dealt with further here.

The present section focuses on economic regulation, ie on the regulation of
the economic relationships in the telecommunications sector in order to secure
its efficient operation. Even then, some parts of economic regulation can be left
outside of the examination.

Firstly, the economic regulation applicable to consumer relationships
(consumer protection laws) extends to telecommunications as well, sometimes
with specific developments.*** That aspect of economic regulation will be left
out, since as a general matter it escapes competition law,*" so that debating
whether it is best dealt with under general competition law or sector-specific
regulation is pointless.

Secondly, there is broad agreement that a part of the regulation of telecommu-
nications must be entrusted to sector-specific regulation, namely the part dealing
with "scarce resources", ie the resources — generally finite and in the public
domain — that are necessary for the construction of telecommunications
networks or the provision of telecommunications services. The management of

*** As regards privacy, see Directive 97/66 of 15 December 1997 concerning the processing of
personal data and the protection of privacy in the telecommunications sector [1998] OJ L 24/1,
which develops and expands upon the general Directive 95/46 of 24 October 1995 on the protection
of individuals with regard to the processing of personal data and on the free movement of such data
(I995|OJL28I/3I.

* * See for instance, in the ONP framework. Directive 98/10, Art. 10 (need for contract), 11 (1 )
(publication of terms and conditions for public telephony), 14 (itemized billing). 21 (non-payment of
bills). In addition, the Licensing Directive (Directive 97/13) expressly provides for consumer protec-
tion measures to be contained to authorizations for public networks and services, at point 3.1 of the
Annex.

*" As it is defined at the EC level. The Uw of "unfair competition", which often comprises a
number of provisions designed to protect consumers, is sometimes presented as part of a broader
notion of "competition law", but in practice the competition law (in the EC sense) and the law of
unfair competition are very different and their application is generally entrusted to different authori-
ties (or at the very least different divisions within the responsible authority).
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scarce resources actually falls somewhere between economic and non-economic
regulation, since the resources in question are generally outside of the economic
circuit; on the other hand, as just mentioned in relation to frequencies, decisions
taken on the allocation of such resources to private firms very much shape the
whole sector. Scarce resources include: ^ '-* * *

- Frequency bands in the electromagnetic spectrum. Much like airspace, outer
space or navigable waters, spectrum is generally considered as a public
property. A number of telecommunications networks and services require a
certain amount of radio frequency spectrum: the best known are mobile
communications and paging, but other services such as cordless phones or
wireless local loops (WLL) also need part of the frequency spectrum
reserved to themselves. In addition, transmission networks can be based on
microwave links. Furthermore, radio frequency spectrum is also shared with
other sectors of activity, such as broadcasting, transport, the military, etc.
Accordingly, it is generally acknowledged that the administration or a
regulatory authority must deal with the allocation of the frequency spectrum
between these different activities.™* In Europe, a large measure of interna-
tional coordination is required to avoid conflicts in the allocution of
spectrum. It is generally done through the ITU or the European Conference
of Postal and Telecommunications Administrations (CEPT)™' but recently
the Commission proposed to develop an EC radio spectrum policy.*'"

- Rights of way and physical space. Rights of way are as important for wire-
based networks as frequency bands for wireless ones, since they enable the
passage of wires underneath or over land. Rights of way can relate to public
land (streets, roads, waterways, tunnels, etc.) or to private land, in which
case they are often bound with a power to expropriate (in order to obtain as a
right of way), so as to avoid that the construction of networks would become
bogged down in property negotiations and disputes. The granting of rights of
way, including the power to expropriate, is generally seen as the prerogative
of the public authorities, and accordingly it is done by the administration or a
regulatory authority .*" Because physical space itself is limited and its use is
generally constrained by town and country planning legislation, it is often
not possible to allow rights of way (much less the power to expropriate) to
each and every telecommunications firm, so that regulatory authorities will
often rather impose obligations on the holders of such rights to share their
facilities or at least their space with newcomers.*'*

*°* Indeed, access to radio frequencies is one of the grounds that justify individual licensing
regimes pursuant to Directive 97/13, Art. 7( 1 )(a).

*" More precisely through the European Radiocommunications Committee (ERC), created by
the CEPT. The ERC established a permanent structure called the European Radiocommunications
Office (ERO).

2'" See the Green Paper on Radio Spectrum Policy, COM(l998)596final (9 December 1998).
*" As in the case of radio frequencies, the grant of rights regarding access to land is one of the

grounds that justify individual licensing regimes pursuant to Directive 97/13, Art. 7( 1 )(b).
*'* See Directive 97/33, Art. 11. The same applies to radiocommunication towers (in particular
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Numbering is often put in the category of scarce resources, but contrary to
frequency spectrum or rights of way, it is not inherently scarce; rather scarcity is
induced through the limitations of the numbering system in force at any given
point in time.*'-* In fact, number scarcity could be seen as a consequence of
regulatory intervention undertaken to ensure transaction^ access. Irrespective of
how numbering problems are characterized, the management of numbering
schemes is also generally associated with the regulatory authority.*'*

For the purposes of the present discussion, it will be assumed that some
sector-specific economic regulation is required for the management of scarce
resources. The question then arises as to whether any further sector-specific
regulation is needed to govern the economic relationships in the telecommunica-
tions sector, or whether the application of competition law alone would suffice
(the previous section already hinted at the limits of competition law).*"

B. THE DUAL ROLE OF TELECOMMUNICATIONS

One of the best descriptions of the telecommunications sector from a regulatory
perspective is found in the GATS Annex on Telecommunications:*'*

Recognizing the specificities of the telecommunications services sector and, in partic-
ular, its dwa/ ro/e as a dYji/nrr .sector o/economic activity ana" as f/ie K/ufer/ying rra/u-
porf mfan.v /or of/ier economic ac/iVi/ies, the Members have agreed to the following
Annex...[emphasis added|

In a nutshell, the rationale for the regulatory framework for the telecommunica-
tions sector is there.

In their first role as a distinct secfor o/econwn/c acfi'v/fy, telecommunications
are undergoing a profound transformation from a monopolistic to a competitive
market structure, the rationale being that the economic potential of the sector will
be more fully exploited under competition than monopoly. Economic theory, as
well as practical experience so far, would tend to support that analysis, so that it
would suffice to open the sector up to competition to reap economic benefits. In
practice, transitional sector-specific measures might well be needed as competi-

those used for GSM networks), which also give rise to town and planning concerns because of their
increasing number. See Eutelis Consult et al.. /fcrom/n^/u&d Praclic« /or CoWoca/ion and ofAer
ftwi/i'ri« 5fcin'ng /or 7Wft-ommu/ii'raiion.s /fi/hw/rucmre. Study for the Commission (December
1998), available at <http://www.ispo.cec.be>.

*'* It is not inconceivable to have a numbering system with quasi-infinite numbers, eg with a
axle identifying the network to which the subscriber is attached, followed by a number left to the
discretion of the network operator. Such a system would be very difficult to manage from a
technical perspective, however, given the need to transmit complete numbers from one operator to
the other in order to carry out a communication between the two networks. Even looser numbering
systems than the national regimes, such as the international public telecommunications numbering
plan of the ITU (see ITU-T Recommendation E.164 of May 1997), must still specify a maximum
number length, in order to achieve the international interoperability of voice telephony services.

-'* See in this respect Directive 97/33. Art. 12. For an overview of EC law provisions applicable
to numbering, see A. Bartosch. "Nummernmanagement" [1999] CoR 103.

"* A number of authors supporting reliance on competition law are listed nipra, notes 1 and 2.
"* GATS. Annex on Telecommunications, supra, note 92, pani. 1.
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tion takes hold, in order to police the incumbent's market power more closely
than competition law would allow:*'^ the regime applicable to operators with
Significant Market Power (SMP) under the current EC regulatory framework
could be seen as an example thereof.^'* subject to remarks made further
below.*'* The last area where transitional sector-specific measures will still be
needed is at the level of subscriber networks, where, as seen at the beginning of
this Chapter, a number of options are open, and where competition law cannot
provide any conclusive answer, since the choice involves a decision as to the
evolution of competition in the telecommunications sector.**' It is likely that, in
the longer run, competition will bring the "inherited" market power to a level
which can adequately be kept in check through general competition law. /*
/orrion, if and once that market power disappears, the application of competition
law should normally suffice to ensure that the market remains competitive."'

Telecommunications has a second role as a/r>um/<jrirjn/w r/ir tv/w/r «wiwny
(and indeed even for the whole society), in the sense that telecommunications
are a necessary ingredient in an ever increasing number of economic transac-
tions and social interactions. In this second role, they are also affected by the
transformations in market structure. Under a monopoly regime, that role formed
part of the monopolist's mission and was fulfilled more or less adequately. Here
as well, transformations are bound with the hope that the telecommunications
sector would better discharge this role under a competitive than a monopolistic
market structure. However, as will be seen below, it is by no means certain that
a competitive telecommunications sector will adequately fulfill this role.
Accordingly, sector-specific regulation would be necessary to ensure that the
competitive telecommunications sector provides a proper foundation for
economic and social activities. Such regulation need not be very intrusive; its
form is discussed in the following sub-section .*" Yet this regulatory objective
cannot be attained with competition law, whose concern is not so much that
competition delivers the requisite results, but rather, and more fundamentally,
that competition exists and thrives.*" Sector-specific regulation will thus be

2" The role of transitional sector-specific regulation is discussed in D. Ypsilanti and P. Xavier,
'Towards next generation regulation" (1998) 22 Telecommunications Policy 643 at 645-8.

2" See supra. Chapter One, IV.C. Specific obligations applicable to SMP operators are found for
instance in Directive 92/44, Art. 10, Directive 97/33, Art. 4(2), 6,7, 8(2) and Directive 98/10, Art.
3-8 (to the extent universal service obligations are generally imposed on SMP operators). Art. 13,
15-19.

"» Seem/ra,m.2.
22° G. Knieps, "Phasing out Sector-Specific Regulation in Competitive Telecommunications"

(1997) 50 Kyklos 325, would see it as the last area where transitional sector-specific regulation
might be justified.

"' For a foretaste of problems arising when transitional sector-specific regulation reaches the end
of its usefulness, see G. Märtenson, "The impending dismantling of European Union telecommuni-
cations regulation" (1998) 22 Telecommunications Policy 729.

222 Seem/ra,II.C3.c.
223 A provision such as Article 81(3) EC certainly allows ulterior considerations to be brought to

bear, in that a restriction of competition can be exempted on account of the fcne/iM to be expected
therefrom. Nevertheless, this cannot mean that competition law is generally concerned with ensuring
that competition delivers the expected benefits.



364 fwrop^a/i 7i»/ec0mmKmca/ions

needed, in one form or another, as long as telecommunications plays its second
role as economic and social foundation, ie always.

Against that position it might be argued that, in their second role as founda-
tion for economic and social activity, telecommunications are no different from
other economic sectors such as vehicle manufacturing, foodstuffs/catering/
restauration, construction, clothing or even computers, all of which are to some
extent an essential foundation for all economic or social activity. Yet those
sectors are not subject to any economic regulation over and above general
competition law, in order to ensure that the operation of markets properly fulfills
that foundational role.**' The need for sector-specific regulation in telecommu-
nications would thus have to be justified in a way that sets the telecommunica-
tions sector apart from those other sectors.

In the following paragraphs, a stronger economic justification as well as
weaker legal/political ones are put forward.

The economic justification rests on the specific nature of telecommunications
as a network-based industry; in this respect, the following argument might be
applied as well to other network-based sectors that play a foundational role (eg
energy, transport, post) that sets them apart from the rest of the economy as
well. For the purposes of the present discussion, however, the focus will be on
telecommunications.

When it is observed that telecommunications are a foundation for the whole
of the economy and society, this amounts to stating that telecommunications
greatly — and increasingly — contribute to the creation of overall wealth and
welfare. Those benefits are not limited to the sale of communications services as
such. As an ever growing economic sector, telecommunications generate wealth
through the sale of products of which communications are only a part (for
instance, database consulting or remote alert services). Furthermore, as was
mentioned above in relation to convergence,*" the telecommunications sector
of the future (fused with IT and media) will increasingly become a mere
backdrop (hence the name "cyberspace") for a number of economic and social
transactions where communications are not being sold either as such or even as
part of a more broadly defined product, but act as a facilitator for the creation of
wealth and welfare."* The use of the telephone to order goods and services, for
instance, is long established, but convergence takes this facilitator function into
a new dimension.

In view of the foundational role of telecommunications, it is then crucial,
from an economic point of view, that the supply of telecommunications reach an

"•" They «re generally subject to regulation relating to quality and safety, especially in the
foodstuff or vehicle sector, but such regulation does not aim so much at ensuring that the markets
bring about the desired economic benefits, but rather at ensuring that the operation of markets does
not result in harm to non-economic interests such as health, safety, etc.

*" Sce.vi4pro.IB2.
*** The need for regulation to take into account the impact of telecommunications on the

economy and society as a whole is underlined by W.H. Melody. "Telecom reform: progress and
prospects" (1999) 23 Telecommunications Policy 7 at 24 ff.
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adequate level so that the possibility for the creation of wealth and welfare
through telecommunications are exploited as much as possible, and preferably
exhausted. Under normal circumstances, the workings of competitive markets
should ensure that such is the case.

Telecommunications, however, are characterized by the presence of network
effects; in fact, telecommunications networks provide the classical example of
direct network effects. Network effects can be defined as "a change in the
benefit, or surplus, that an agent derives from a good when the number of other
agents consuming the same kind of good changes".*" For instance, a subscriber
will pay a given sum to be connected to a telephone network. Yet the value to
the subscriber of being connected to the network increases with the number of
subscribers: connection to a network of 2(X),(XK) subscribers is more valuable
than connection to a network of IOO,(XX) subscribers. The value of the network
to a given subscriber is thus increased through others joining. It should he noted
that network effects can be negative as well, ie when extra subscribers overload
the network and make it less valuable to each and every subscriber."*

The network effects associated with telecommunications networks are direct
network effects, as opposed to indirect ones, since they flow directly from the
number of subscribers."' An example of indirect network effect is application
software in relation to operating system software: the more users opt for a given
operating system, such as Windows, the more the market for applications
written to operate under Windows becomes attractive for application software
developers (eg word-processing, spreadsheet and database programmes), and
hence the greater the choice and the lower the prices of application software for
Windows users. Indirect network effects are usually considered to present no
peculiar welfare effects that would justify intervention.^

Network effects are often called "network externalities","' but as some
authors have noted, it is not quite correct to use the term externality in this
context."* An externality would typically occur if the benefits to existing

**' S J . Liebowitz and S.E. Margolis, "Network Externalities and Market Failure", in P. Newman,
ed., 77ie New /"a/grave Dzcrionary o/ Economics am/ »Ae />a»v (London: Macmillan, 1997)
[hereinafter Liebowitz and Margolis 1997]. See also N. Economides, "The economics of networks"
(1996) 14 Int J Ind Organ 673 at 678. On externalities in general, see R. Comes and T. Sandier. 77i«
/fceory o/ exttrrurfin'es, pufr/ic goals and c/u/> goods, 2™* ed. (Cambridge: Cambridge University
Press, 1996) at 3-35.

**• P.A. David and W.H. Steinmueller, "Economics of compatibility standards and competition in
telecommunication networks" (1994) 6 Info Econ &Pol 217 at 226.

"« See Economides, "The Economics of Networks", supra, note 227 at 679. Ogus, supra, note
202 at 37-8, distinguishes between "pecuniary" and "technological" externalities, which would
correspond to indirect and direct network effects respectively.

*** Liebowitz and Margolis, supra, note 227.
*" On third-party effects (including externalities) and means of dealing with them through

private law devices, see Ogus, supra, note 202 at 18-22.
* " See SJ . Liebowitz and S.E. Margolis, "Network Externality: An Uncommon Tragedy"

(1994) 8 J of Econ Pers 133 at 135 [hereinafter Liebowitz and Margolis 1994], Liebowitz and
Margolis 1997, supra, note 227. In the meantime, other authors have accepted that terminological
remark: sec M I . Katz and C. Shapiro, "Systems Competition and Network Effects" (1994) 8 J of
Econ Pers 93.
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subscribers of adding new subscribers were not captured;*•" network effects,
however, can in principle be internalized without outside intervention, through
the prices and tariffs charged by the network owner for access to and use of the
network.***

If network effects are properly internalized, then the right signals would be
sent and the level of telecommunications supply would enable the foundational
role of telecommunications to be discharged. A loss of overall welfare could
arise, however, if those network effects are not properly internalized. In that
case, the level of network activity (eg the number of subscribers and the use of
the network) would not be as high as it should be, and some welfare would be
lost.*" The basic telephone service provided over one network owned by a
single firm (the incumbent until now) can serve as an example. The tariffs of the
incumbent usually comprise a fixed charge for access to the network as well as a
usage-based charge for the caller. Those tariffs are meant to reflect the value of
a subscription to the subscribers, but they are averaged (and usually also fixed
by the regulator) and thus not necessarily adequate in every case. In all likeli-
hood, some potential users (in thinly-populated regions, for instance) will not be
served by the incumbent because they would be loss-making: the incremental
cost of serving them (essentially the cost of connecting them to the network) are
too high in relation to the expected revenues from the fixed charge for access
and the usage-based charge."* Now the overall benefit of serving these users
might be larger than the incremental cost of serving them, for instance because
they would be using the telephone to conduct certain transactions and thus
generate revenues in the hands of third parties, or more broadly because they
would be less isolated from the rest of society, which is bound to be beneficial
for society as a whole in more or less tangible ways.*-" In order to ensure that
no network effects are left uncaptured, regulatory intervention might be justified
in this case, in the form of some universal service subsidy (either direct or
through a universal service fund) to the incumbent. Accordingly, universal

" ' A classical example of a negative externality, for instance, is damage to the environment: if
the owner of a plant pollutes the environment (thus inflicting losses on the collectivity) without
assuming the costs of cleaning up, an externality arises: see Ogus, supra, note 202 at 35-8.

*** Whether these charges accurately account for the network effects is another question. In the
context of price regulation that currently prevails for the most basic telecommunications services
(connection to PSTN, voice telephony), the incumbent cannot change its tariffs at will according to
the variation in subscriber numbers.

" ' The reverse problem is also conceivable, ie that too much telecommunications activity occurs
(at a cost) in view of the overall welfare generated through telecommunications. At this juncture,
this problem would appear less likely than a sub-optimal level of telecommunications activity.

'••* Even if the extra revenues coming from calls made to that user (and thus paid for by other
subscribers) arc taken into account.

' " Essentially, this means that the incumbent's tariffs fail to capture all of the network effects
generated by the addition of that user as a network subscriber. As mentioned just above, this can be
either because the incumbent must have averaged tariffs, in view of the transaction costs for tailor-
made tariffs to a large group of users, or because regulation forces the incumbent to cap its tariffs.
On the need to take a broader view of the benefits of universal service, see S. Graham. J. Cornford
and S. Marvin, "The socio-economic benefits of a universal telephone network" (1996) 20
Telecommunications Policy 3.
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service obligations (and financing if required) could be justified not only on
socio-political grounds, but also on economic grounds."*

As will be seen below, in a liberalized environment, some new types of situa-
tion arise where network effects would not be internalized, in addition to the
"classical" universal service problem."'

In sum, because of its foundational role (second role above), it is important
that the level of activity in the telecommunications sector be such that the possi-
bilities for the creation of wealth and welfare throughout the economy and
society are used to the greatest extent possible. Because of network effects,
which are characteristic of telecommunications, it is possible that the workings
of the market would not suffice to ensure the proper level of activity. In this
case, a specific justification for regulation emerges: regulation must monitor the
sector and intervene if overall welfare would be affected because network
effects could not properly be internalized.

In addition to this economic justification for sector-specific regulation in the
telecommunications sector, legal/political justifications also exist. They are
however weaker, not so much because they are less compelling, but because
they either apply less specifically to the telecommunications sector or do not go
as far as the economic justification.

The first tega///?o/if/ca/ yiwrj/jcaf/on also starts from the second role of
telecommunications as the foundation for economic and social activities. Given
that role, the fundamental rights of individuals and citizens would require that
the State ensure (through regulation) that everyone has access to telecommuni-
cations. Amongst the fundamental rights that would be at stake are the right to
equality, the fundamental freedoms (expression, assembly, etc.) as well as the
citizen rights (vote, petition, participation in decision-making, etc.). It might be
going too far to give everyone the right to obtain telecommunications (in
general) directly from the State or indirectly through regulation, but the
economic and social significance of telecommunications would be ignored if on
the other hand the State was absolved of any responsibility in the sector
following liberalization. A similar result could be reached on the basis of polit-
ical considerations whereby the failure to have access to telecommunications
would create exclusionary effects (or even merely impressions of exclusion) that
could have negative political and social repercussions. These two justifications
broadly go in the same direction as the economic justification, but they are
relatively vague and do not explain why telecommunications should be treated
any differently than other economic sectors that also play a foundational

**• See on this economic argument for universal service M. Cave et al., Afeelinff uniwja/ serv/ce
oWi'gaficwu in a compel/five »e/ecom/num'cafio/is icc/or (Report for the Commission, March 1994) at
14-26 and J. Michie, "Network externalities — the economics of universal access" (1998) 6 Util Pol
317.

»» Zn -̂a, n.C.2.
**• Similarly, G. Hermes discards the Doseinvorjortf? concept under German law as the founda-

tion for his theory of the State duties in relation to infrastructure, since it is not specific enough: see
G. Hermes, Stoaf/icne /n/ras/rut/urvrnmnvorfK/ig (Tubingen: Mohr, 1998) at 340-2.
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Secondly, in a recent work, G. Hermes has proposed that a State duty in
relation to infrastructure (jfaar/ic/ie /n^a5fr«)trMrvera/invorri«î ) be recognized
on the basis that such infrastructure is meant to overcome distance and bind
together State territory (which certainly corresponds to one of the duties of the
State) .**' The State would not be under a duty to perform itself, however, but
rather under a duty as guarantor that certain infrastructure is present; the infra-
structure could very well be provided by private actors, but the State would be
responsible to ensure that it is there. Regulatory intervention would then appeal
as one of the best, if not the best, means of discharging this duty. Under thai
approach, a more specific legal justification could be put forward for sector-
specific regulation in the telecommunications sector, which could mirror the
economic justification set out above. The scope of this legal justification,
however, would seem to be limited to the most basic elements of telecommuni-
cations (ie connection to the network and use of the most basic service such a*
telephony), and might not extend to other cases where network effects would
not be internalized, especially to problems related to standardization, as
discussed below.

C. THE CORE REGULATORY MANDATE

Having surveyed the theoretical justifications for the continuing role of sector-
specific regulation in telecommunications in the previous sub-section, the core
elements of the regulatory mandate, in practice, are examined below.

As a preliminary matter, it must be recalled that, in a liberalized setting, the
regulator is no longer overseeing one physical network with a single owner
providing services over it. The picture is far more complex. At the lowest level
(wires and cables), a number of distinct networks are present, each owned by a
different owner. At a slightly higher level (wires and switches), an even larger
number of separate networks are there, since the raw wire*" can be rented out
to third parties who will put their own switching equipment over it to make their
own network. One level further removed from the physical infrastructure, it can
be seen that capacity on some of the networks previously mentioned can be
leased out and fitted with specific equipment to make overlay networks (usually
for specific purposes). At the level of services, all those networks can be used by
third-parties to provide services that do not themselves rest on a network but
make use of the properties of the network. The final picture is thus one of
considerable diversity, with the number of potential regulatory addressees
increasing with each level of sophistication.

Yet, on the basis of the rationale outlined in the previous sub-section, sector-
specific regulation is not there to regulate particular networks or services
amongst this mosaic, but rather to ensure that the telecommunications sector as

**' Hennes. ibid, at 323 ff.
* " Usually fiber optic, called in this context "dark fibre" since it is not connected to switching

equipment that would light it up.
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a whole operates so as to exhaust the possibilities for overall wealth and welfare
creation through telecommunications. Network effects in particular are the focus
of attention, and these effects are to be assessed not so much at the level of each
individual network or service in a competitive market, but rather ut the overall
level of the whole sector, ie all networks and services put together. The point of
reference for the regulator is thus the "virtual network" made up of all
competing networks and services seen as a whole."' In that sense, while transi-
tional regulation supporting the transition from monopoly to competition will
normally be asymmetric, focussing on regulating the incumbent, (he long-term
case for sector-specific regulation made here would imply that such regulation is
symmetric, since it applies in principle to the whole industry."*

The key concept in this regard is that of access, seen in a broad sense, and not
in the technical sense of "access networks" or "access as opposed to intercon-
nection". It is argued below that failures to internalize all network effects can be
traced back to access failures. Ensuring access, along the lines outlined below, is
thus the core regulatory mandate. For the purposes of discussion, three different
types of access issues can be distinguished:

1. supplier access, namely the possibility for a supplier to gain access to
telecommunications networks in order to offer products or services;

2. customer access, namely the possibility for a customer to gain access to
telecommunications networks in order to conduct economic transactions or
other types of transactions (communications, etc., as an individual or citizen,
regrouped for the sake of convenience under the heading "customer");

3. transactional access, namely the possibility for a given transaction to be
carried out according to the requirements of the parties.

1. Supplier access

In a monopoly setting such as what prevailed before liberalization in most
Member States, problems of supplier access are relatively circumscribed. There
is essentially one major public telecommunications infrastructure, in the hands
of the monopolist, comprising both access and trunk networks.
Telecommunications services will also often be under monopoly. The extent to
which suppliers can make use of the monopolist's infrastructure and/or services
as a basis to provide services of their own (be they "value-added" telecommuni-
cations services or other services using telecommunications as an ingredient in
service provision) will thus depend on the limits of the legal monopoly, and
presumably the interface between the markets put under monopoly and the

*" This might require an evolution in regulatory theory, which has so far often been concerned
with one-to-one relationships between the regulatory authority and a single regulated firm: see T.
Prosser, "Theorising Utility Regulation" (1999) 62 Mod LR 196. C. Antonelli, "A regulatory regime
for innovation in the communications industries" (1997) 21 Telecommunications Policy 35, spoke in
this respect of a "network of networks" as the focus of regulation.

*** On asymmetry and symmetry in telecommunications regulation, see Ypsilanti and Xavier,
, note 217 at 648-9.
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competitive markets lying outside of that monopoly will be settled either via a
specific regulatory framework or the application of competition law.

The monopoly setting is of limited relevance now. Following liberalization,
the incumbent — ie the former monopolist — inherits a dominant position on a
range of markets, from access infrastructure to the provision of traditional
services such as voice telephony. At least in the initial post-liberalization phase,
the incumbent's new competitors are bound to require access to its infrastructure
or services in order to be able to offer their own services, as the evolution of the
telecommunications sector since 1998 has shown. When problems of supplier
access can be framed along the lines of newcomers seeking access to the infra-
structure or services of a dominant incumbent operator, it would appear natural
to seek a solution from competition law. Indeed, Chapter III set out how basic
substantive principles relating to dominant positions — the prohibitions on
refusal to deal, discrimination, cross-subsidization or tying — have evolved to
meet the requirements of this type of supplier access problem in the immediate
post-liberalization phase.*"

Further down the road, as the telecommunications sector becomes competi-
tive overall, problems of supplier access are bound to remain, while solutions
based on competition law will become inapplicable. The evolution of mobile
telephony can provide a good illustration thereof. As the GSM standard was
introduced at the beginning of the 1990s, most Member States decided to issue
two licenses, so as to have two competing operators (one of which was usually
affiliated with the incumbent fixed-line operator). At the time, it appeared
appropriate to let those two operators build parallel networks that would cover
the whole country, presumably in order that competition be as broad-based as
possible."'' In line with this approach, even if each of these operators would
conclude international roaming agreements with foreign operators — so that its
customers could use their mobile phones abroad — national roaming agree-
ments, ie between the two competing operators, were not necessarily foreseen.
When the first licenses for GSM 1800 networks*" were awarded in the mid-
1990s,"* the new GSM 1800 operators found themselves entering the market
with networks that might be newer but were still incomplete in their coverage,
as against established GSM 900 operators with large customer bases and fully-
deployed networks.*** Because of the gaps in their coverage, their offerings

** •** Supra. Chapter Three. III.
*** With two parallel networks, each competitor controls a full set of production factors

(especially once competitors can start using their own infrastructure or infrastructure leased from
Other patties than the incumbent) and can thus exploit every competitive opportunity.

" ' GSM 1800. formerly called DCS 1800, is based on the GSM technology, but operates in the
1800 MHz frequency band, instead of the 900 MHz band used by the original GSM 900 networks.
As a consequence, cells in the GSM 1800 networks have a smaller range, so that a greater number of
base stations is required to achieve the same coverage. This technical constraint put the GSM 1800
operators at a further disadvantage when compared to the established GSM 900 operators.

••** Pursuant to Directive 96/2. Art. 2. Member States were bound not to refuse to issue GSM
1800 licences at the latest as of 1 January 1998. Many Member States had already started issuing
those licenses when the Directive was adopted in 19%.

-*• See "DCS-1800: conquer or consolidateT' (1999) 9:1 Public Network Europe 37.
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were less appealing than those of their established competitors; the new GSM
1800 operators thus had to finance the expansion of their network on a limited
customer base."" The viability of these new GSM 1800 operators — and their
competitive impact — would have been greatly enhanced if their customers
would have been able to piggyback on the established networks while the new
operators rolled out their own network, ie if they had been able to offer to their
customers national roaming on established networks.

In the context of GSM 1800, the national roaming issue can still be
approached from a competition law perspective, if it is found for instance that
the existing GSM 900 operators would have colluded to refuse nationul roaming
to newcomers, in violation of Article 81 EC (ex 85), a situation which is
however unlikely. The existing GSM 900 operators could also be found to hold
a collective dominant position, so that a refusal to allow national roaming on
reasonable terms would constitute an abuse of that collective dominant position
(using the essential facilities doctrine as it was outlined in Chapter Three"').
This approach appears to have been followed recently in Finland, for
example.*" The notion of collective dominant position is not indefinitely exten-
sible, however: in Franc« v. Com/ni'sj/on, the ECJ found that, while collective
dominant positions could be taken into account in the course of ussessing a
concentration under the MCR, the Commission had to show that the oligopolists
"in particular because of correlative factors which exist between them, are able
to adopt a common policy on the market and act to a considerable extent
independently of their competitors, their customers, and also of consumers."*"
In that case, the Commission decision was quashed because its reasons did not
point to sufficiently strong evidence of collective dominance.*''' A look at the
factors examined by the CFI in Gencor v. Comm/ss/on shows that collective
dominance will not easily be found: in order to conclude that there was collec-
tive dominance, the Commission relied on the high market share of the oligopo-
lists individually and collectively, similarity in cost structures, high market
transparency, low growth prospects, imbalance between supply and demand, the

**° In comparison, the original GSM 900 networks, when they were introduced at the beginning
of the 1990s, were so different from traditional analogue networks (voice quality, price, ease of use,
etc.) that they proved very attractive to customers even as full territorial coverage was still a distant
goal. The GSM 900 operators could thus finance their expansion on the basis of rapidly expanding
customer bases.

**' See Chapter Three, supra, III.A.
*** See "Finnish Mobile Operators Uncompetitively Exclude Telia", posted on

<http://www.totaltele.com> on 23 September 1999. According to that report, the Finnish competi-
tion authority found that the two Finnish GSM 900 operators (Sonera and Radiolinja) acted anti-
competitively by falling to negotiate national roaming with newcomer Telia Finland, which operates
a GSM 1800 network in a few Finnish cities.

"^ ECJ, Judgment of 31 March 1998, Case C-68/94, France v. Com/nurion [1998] ECR 1-2599
atRec.221.

*** The ECJ found that the evidence of structural links between the two oligopolists (Kali + Salz,
and SCPA) was too weak and did not support the finding of collective dominance. See S.B. Bishop,
"Power and Responsibility: The ECJ's Kali-Salz Judgment" [1999] ECLR 37 and J.S. Venit, 'Two
steps forward and no steps back: Economic analysis and oligopolistic dominance after "
(1998) 35 CMLR 1101.
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weakness of alternative sources of supply, the presence of structural links
between the oligopolists, the maturity of technology and the absence of non-
technological means of competition, the opinion of third parties as well as the
presence of past oligopolistic tendencies."* It is certainly questionable why, on
the basis of the above test, the established GSM 900 operators could be found
collectively dominant: the very dynamic GSM market is fundamentally different
from the potash or platinum markets studied in the cases just mentioned.

In any event, the next step in the evolution of mobile telephony will be the
introduction of UMTS (Universal Mobile Telecommunications System), the next
generation after GSM technology, for which licenses are starting to be issued.**'
Here as well, to the extent licences are granted to firms other than those already
operating GSM 900 or GSM 1800 networks, newcomers will again be in the
difficult position of entering the market with a perhaps superior but incomplete
network, as against a number of established operators. This time, however, the
established operators are likely to be at least four (two GSM 900 and two GSM
1800 operators, none of which is dominant on its own), with varying market
shares, different technologies, different business orientations, etc., so that it
would appear impossible to argue that there is a collective dominant position."'

/n (ftaf case, an oöf/gafion to grarrt nafronaJ /warning to the UMTS newcomers,
should it be imposed, could not rely on competition law.*** Yet some powerful
arguments can be put forward why national roaming should be ordered to the
benefit of UMTS newcomers: if UMTS marks a major technological advance,
since it is presented as a new generation and not as a mere improvement of
existing technology, it would be most unfortunate if its introduction should
flounder or be delayed because the UMTS providers are caught in a vicious
circle, not being able to attract customers because of the limited size of their
network, leading to financing difficulties for further network expansion. It could
be argued that the new UMTS providers are facing a network effect problem,
albeit of a different kind: whereas the value of fixed-line networks increases as
subscribers are added, the value of mobile networks increases not only with the

" ' CFI, Judgment of 25 March 1999, Case T-102/96, Cencor v. CommtHion, not yet reported, at
Rec. 195 and ff. In that case, the CFI followed the ruling of the ECJ in /•Vanr* v. Com/rojjion, ibid.
In that light, the position taken by the Commission in the 1998 Access Notice at 13, para. 76-9,
would appear to lead km easily to a finding of joint dominance.

*** Finland has already issued the first UMTS licenses: "No prizes for coming first?" (1999) 9:3
Public Network Europe 12. Pursuant to Decision 128/1999 of 14 December 1998 on the co-
ordinated intnxluclion a (hird-generation mobile and wireless communications system (UMTS) in
the Community [1999) OJ L 17/1, Member States are bound to set up a licensing system for UMTS
by 1 January 2000 and to issue licenses for operations to start at the latest on 1 January 2002. Issues
relating to the introduction of UMTS are surveyed in JA. Heilbock, "UMTS — Die dritte
Mobilfunkgeneration aus rechtlicher Sicht" (1999) MMR 23.

" ' As the Commission noted in its Decision of 23 July 1999, Case IV/M.1551.i47'<477M«te2On<
(1999] OJ C 277/5.CEI.EX number 399M1551.

"* In the UK, the government intends to impose national roaming to the benefit of new entrants
receiving a UMTS license, a move which has been challenged without success before UK courts:
see "UK court enforces 3G national roaming", posted on <http://www.totaltele.com> on 14 October
1999.
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number of subscribers"' but also with the coverage of the network: other things
being equal, a mobile network that works over 1(X)% of a given territory is more
valuable than one that only reaches 30% thereof. As is the case with additional
subscribers, each increase in network coverage augments the value of the
network to the existing subscribers, without their having to incur extra cost."*'
Just like it can become necessary to order interconnection so as to neutralize
network effects that vastly compound the advantage of established operators over
newcomers, it can become necessary to compel established mobile operators to
offer national roaming to new operators, since network effects arising from
coverage would otherwise stack the odds against the newcomer. Against that
argument, it could be answered that, if UMTS was so superior to GSM, techno-
logical advancement should compensate for limited coverage at the beginning; if
UMTS fails to succeed, that means simply that the technology was not attuned to
customer requirements. Yet this theoretical view discounts the possibility that
UMTS might meet unsatisfied customer needs — thus potentially increasing
overall welfare — but perhaps not to such a spectacular extent that customers
would be drawn to it despite the lack of coverage. If UMTS should fail, at least
one should ensure that it is because the technology does not represent a sufficient
improvement to draw customers away from existing solutions, and not because
of network effects due to limited coverage at the beginning.

The previous paragraph points to the core of the supplier access problem: in
some cases a supplier will be unable to bring to the market some new — and
usually also innovative — offering that could increase overall welfare, because
network effects (due to a small amount of accessible subscribers, limited
network coverage or otherwise) magnify its already weaker position as a
newcomer to the market. In those cases, it might be appropriate to order that
established providers offer access to their resources to the newcomer. This ratio-
nale can also be applied to the GSM 1800 national roaming problem, perhaps
with greater force than the one based on competition law. It is likely to apply to
future cases as well, arising at all levels in the vertical production chain. For
instance, it could be that a new firm comes up with a new type of number trans-
lation or management service that would represent an improvement over current
numbering systems (by bringing telephone numbers closer to the Internet
addressing model, for instance); on the assumption that the first trials are
promising, that firm could argue that it would require access to the network
management systems of all telecommunications operators in its area of opera-
tions, so as to enable it to maximize the usefulness of its system by being able to
reach all subscribers, irrespective of their provider.

" ' Provided the network can handle the extra subscribers, or otherwise a negative network effect
would arise.

*"° Tariffing for mobile telephony does not usually vary in step with increases in network
coverage. While it is true that a smaller startup network would have to be launched at a lower price
level than its competitors, it would be difficult later on to increase the price as coverage expands. In
the end, thus, it is not clear whether the lower launch price relates to the reduced coverage or to the
need to woo customers away from established operators.
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In the end, supplier access pertains not so much to the functioning of telecom-
munications as an economic sector — which is bound to become the realm of
general competition law, as mentioned above — but rather to the proper
working of telecommunications as a foundation for the whole economy. Indeed,
the rationale set out above does not depend on the position of the firms that
would be required to provide access or on their conduct: it does not matter if
access is required from one dominant firm or from 10 firms in a competitive
market,"' nor does it matter if the newcomer was refused access out of anti-
competitive purposes or simply because of lack of commercial interest on the
part of firm(s) from which access is sought.

Accordingly, the monitoring and resolution of supplier access issues would
form part of the core regulatory mandate contained in sector-specific regulation.
Obviously, decisions on whether and how to order access in order to respond to
a supplier access problem are very difficult; the mere fact that a supplier is
experiencing difficulties that could somehow be framed as an access problem
cannot suffice to justify intervention on the part of the sector-specific regulatory
authority. Innovation is likely to play a central role in the assessment. In fact,
the cost-benefit analysis set out above in the section concerning the essential
facilities doctrine is applicable here.^" At a theoretical level, the authority
would thus have to establish, in a first step, that overall welfare would be served
by ordering access (there is a net benefit for end-users), and in a second step,
that the costs of intervention (for the parties and for the authority) by the
authority are inferior to both that net benefit and the costs of non-intervention.
Placing supplier access problems within the realm of sector-specific regulation
recognizes their true nature and avoids the numerous difficulties associated with
the essential facilities doctrine as a part of competition law, as outlined previ-
ous ly .^ Indeed supplier access problems should not turn on the "essentiality"
of the resources to which access is sought, but rather on the need to avoid that
network effects would cause a loss in overall welfare. The notion of "essen-
tiality" is very difficult to grasp and focuses the attention too much on the situa-
tion of the firm seeking access, to the exclusion of more general considerations
relating to the whole industry, its dynamics and the influence of regulation
thereupon, as pointed out in the preceding chapter.***

2. Customer access

While supplier access refers to the situation where the overall welfare would be
affected because network effects would play against a supplier offering innova-

**' For instance, if the newcomer required some form of access to the local loop in order to
provide its services, the supplier access rationale set out above would apply to all providers that
control local loops, irrespective of their size. Under a competition law reasoning, it would be diffi-
cult to justify extending the obligation to provide access to a small local provider, with a limited
number of local loops.

** See jupru. Chapter Three, III A.5.
* " Si<pra.ChapterThree.m.A.6.and7.
** Ibid.
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tive or more efficient products, customer access problems would arise where,
because of network effects, the full extent of the overall value generated by a
customer accessing the network cannot be realized and that customer is thus
deprived of access.

Contrary to supplier access, there is already some recognition that customer
access issues belong to sector-specific regulation. Indeed, universal service
could be seen as the main type of customer access problem: it was shown earlier
how universal service obligations aimed to internalize network effects in order
to ensure that the most efficient level of network activity (for overall welfare) is
reached.*"

Throughout the discussions leading to the current EC telecommunications
regulatory framework, ensuring universal service in a competitive environment
was always a top priority, and it was generally recognized that universal service
had to be dealt with in sector-specific regulation."* As from the Council
Resolution of 22 July 1993,*" universal service was identified as a priority for
telecommunications regulation at the EC level, as confirmed in subsequent
Council Resolutions,** as well as in the key Commission communications***
and EP Resolutions.*™ As explained at greater length in Chapter One. provi-
sions concerning universal service ended up in Directive 96/19 as well as in the
ONP Directives concerning interconnection (Directive 97/33) and voice
telephony (Directive 98/10)."'

** Supra, II.B.
*** The debate surrounding universal service in a competitive environment was probably the most

heated in the whole run-up to liberalization. The main difficulty was to bridge the emerging concept
of universal service with the traditional notion of "service puMc" found in French law and in other
legal systems. See for instance A. Lyon-Caen, "Les services publics et l'Europe: quelle union?"
[1997] AJDA (special issue) 33, R. Kovar, "Droit communautaire et service public : esprit d'ortho-
doxie ou pensee laicisee" (1996) 32 RTD eur 215, 493 and L. Rapp, "Public service or universal
service?" (1996) 20 Telecommunications Policy 391.

*" Resolution of 22 July 1993 on the review of the situation in the telecommunications sector
and the need for further development in that market [ 1993] OJ C 213/1.

*** See the Resolutions of 7 February 1994 on universal service principles in the telecommunica-
tions sector [1994] OJ C 48/1,22 December 1994 on the principles and timetable for the liberaliza-
tion of telecommunications infrastructures [1994] OJ C 379/4 and 18 September 1995 on the
implementation of the future regulatory framework for telecommunications [ 1995] OJ C 258/1.

*" See "Developing universal service for telecommunications in a competitive environment"
COM(93)543final (15 November 1993) and "Universal Service for Telecommunications in the
Perspective of a Fully Liberalised Environment" COM(96)73final (13 March 1996).

"° Resolutions of 20 April 1993 on the Commission communication "Towards cost orientation
and the adjustment of pricing structures - Telecommunications tariffs in the Community" [1993] OJ
C 150/37; 20 April 1993 on the Commission's 1992 review of the situation in the telecommunica-
tions services sector [1993] OJ C 150/39; 6 May 1994 on the communication from the Commission
accompanied by the proposal for a Council resolution on universal service principles in the telecom-
munications sector [1994] OJ C 205/551; 7 April 1995 on the Communication from the Commission
"Green Paper on the liberalization of telecommunications infrastructure and cable television
networks" (Part One - principle and timetable) [1995] OJ C 109/310; 19 May 1995 on the
Commission Green Paper on the liberalization of telecommunications infrastructure and cable
television networks - Part II: A common approach to the provision of infrastructure for telecommu-
nications in the European Union [1995] OJ C 151/479.

" ' See iupra. Chapter One, IVD.l.
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At this point in time, universal service has somewhat receded from the list of
significant issues in telecommunications regulation, in great part because only
two Member States are operating industry-wide financing mechanisms for the
costs of universal service obligations."* Nonetheless, all Member States have
introduced or maintained, as the case may be, a basic level of universal service
in their regulation, as they were bound to do under the ONP framework."-* The
obligation to provide universal service (Universal Service Obligation or USO)
was usually imposed on the incumbent operator. Accordingly, in the Member
States that have chosen not to implement a universal service financing mecha-
nism, the incumbent is left to bear the burden of providing universal service,
which would appear to range between less than 1% and 6% of the overall
turnover of the incumbent, according to the few estimates available."'' While
this figure should normally decrease in light of technological and operational
improvements, it cannot be excluded that, in a very competitive context, even a
USO cost of one or two percent of overall turnover might be too much of a
burden for the incumbent; in that case, calls for universal service financing
mechanisms — or for the lifting of USOs altogether — are likely to be heard
again.

It is also possible that, with the rise in significance of new services such as
access to the Internet, some would advocate an extension of the scope of
universal service as it is defined in EC telecommunications law."*

Moreover, it can be argued that coverage obligations, such as are common in
mobile telephony licences, constitute a form of universal service obligation in the
mobile communications sector. Contrary to fixed telecommunications, it is diffi-
cult to relate specific investments in rolling out mobile infrastructure to
individual customers; in that sense, the whole network "belongs" to each
subscriber."'' Nevertheless, a coverage obligation is costly, since some parts of
mobile infrastructure might not generate enough revenue (in terms of how often
they are being used) to cover the costs of setting them up.*" Given that such an
obligation is imposed at the outset, the extra costs that it generates can be

" ' In total, nine Member States have provided for universal service funding mechanisms.
However, only two of them (France and Italy) actually decided to make use of them: Fifth Report on
the Implementation of the Telecommunications Regulatory Package, COM(1999)537tinal (11
November 1999) at 16.

™ See Directive 98/10, Art. 3-8.
"•• See the First Monitoring Report on Universal Service in Telecommunications in the European

Union. COM( 1998) 101 final (25 February 1998) at 18 and Annex at 32.
" ' For Internet access, for instance, see B A4. Compaine and M J. Weinraub, "Universal access to

online services: an examination of the issue" (1997) 21 Telecommunications Policy 15. C. Milne,
"Stages of universal service policy" (1998) 22 Telecommunications Policy 775, maps out a path for
the future evolution of universal service in that direction.

"* For instance, it cannot be argued that the costs of setting up a base station in a sparsely
populated area should be assigned to the customers in that area, since the base station may very well
be used mostly by subscribers from outside of that area who happen to be there when they make or
receive a call.

*" Ie coverage would not have been extended to the area in question — or perhaps not so rapidly
as provided for in the coverage obligation — on the basis of commercial considerations alone.
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factored in as fixed and common costs that are reflected in the subscription and/or
usage tariffs. Accordingly, the financing of coverage obligations has not so far
created any problems. Yet it remains that the imposition of such an obligation
would represent a type of intervention to address customer access difficulties.

In addition, problems of customer access could also go beyond universal
service (or universal coverage, for mobile communications). For instance, it is
quite conceivable that, in order to promote the economic development of u given
region or area, public authorities would want to endow it with very proficient
and up-to-date telecommunications infrastructure and services (eg broadband
infrastructure, call centres, etc.)."* In a liberalized sector, public authorities
would entrust such an "upgrade" to one or more firms in the telecommunica-
tions sector. For these firms, any new investment in telecommunications infra-
structure and services would normally have to be recovered from any new
customers) that would come to the region or area in question. Indeed, network
effects mean that the offering of new services to existing subscribers or the
addition of new subscribers to telecommunications networks creates wealth for
all network subscribers; for practical reasons, however, the costs incurred in
such wealth creation cannot be spread over each and every subscriber (through a
very small increase in tariffs) at each and every occasion where an existing
subscriber receives a new service or a new subscriber is added, and hence it
must be recovered from the existing or new subscriber in question."' It can be
assumed that, if that upgrade was not already conducted by telecommunications
firms on their own motion, existing demand is probably not sufficient to justify
the requisite investments, either because the existing customer base is very
limited (underdeveloped region or area) or the costs of the telecommunications
upgrade are prohibitively high, so that no existing or potential customer would
accept to be burdened with them (peripheral region or area). If private telecom-
munications firms are to carry out the upgrade at all, therefore, public authorities
must intervene to enable those firms to recover their costs; in this respect, the
analysis is by and large similar to the one that underpins the provision of
universal service to individual subscribers. However, in the current EC telecom-
munications regulatory framework, public intervention in order to realize such a
telecommunications upgrade in a region or area for economic development
purposes can only take the form of a direct State subsidy (either to the telecom-

2™ Indeed it would appear quite normal that telecommunications would come to equal or surpass
transport or energy supply as a determining factor in investment decisions.

" ' Obviously, various methods of billing telecommunications usage ("calling party pays" or
"called party pays" or both) enable costs to be assigned away from the subscriber receiving a new
service or the new subscriber. Nevertheless, there are limits to how much of the access costs (ie the
costs incurred to make access possible) can be recovered as part of the usage tariffs. In the absence
of specific commercial considerations, access costs will normally be recovered from the subscriber
in the form of a charge related to the provision of access (eg basic monthly subscription, etc.).
Furthermore, as usage costs constantly decrease and the very appropriateness of usage charges is
called into question by the Internet model (based on packet-instead of circuit-switching), that option
is likely to become less and less practicable.
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munications firms or to its customer),**' surrounded by a regulatory framework
designed to ensure compliance with Community State aid rules. This hypothet-
ical situation would thus constitute a further example of regulatory interventior
in a situation of customer access difficulties arising from network effects.**'

Customer access might also become an issue in connection with the distribu
tion of intelligence in networks. The debate between "intelligent" and "stupid'
networks was outlined above.*** Should the distribution of intelligence it
telecommunications networks evolve towards the stupid network model, when
terminal equipment would carry most of the intelligence, the equipment ii
question could become relatively expensive: in today's terms, such equipmen
would compare less to a normal telephone (which suffices for telecommunica
tions networks where intelligence tends to be centralized) and more to •
computer. While the price/performance ratio of computers constantly improves
they remain markedly more expensive than telephones. Accordingly, in order U
ensure that all users, which previously had equal access to the intelligence foun<
in the core of the network, can still benefit from the intelligence now found at it)
periphery (in the terminal equipment), some form of intervention not unlike th»
current universal service might be required.

rtv die' iVgri? oV ute" aiiöw. A* cinr dhiy &• &eir aha' äafiutiig' ciHstnvwi*" .ar«sf&
would form part of the core regulatory mandate to be realized through sector-
specific regulation in the telecommunications sector.

3. Transactional access

The third part of the core regulatory mandate is termed "transactional access". It
covers a broad range of issues, and it might become the mainstay of sector-
specific regulation.*"^ Accordingly, it will be studied in some detail.

Whereas customer or supplier access are unilateral, in that they concern the
access of a given supplier or customer to telecommunications networks and

•*' The grant of special or exclusive rights is not permissible anymore in light of Directive
90/388, An. 2 (as amended by Directive 96/19, Art. 1(2)). Pursuant to Directive 98/10, Art. 4(3),
industry-wide financing mechanisms are not permissible outside of the scope of the universal service
obligations defined at Directive 98/10, Art. 3-8. Accordingly, the only option left is financing
through direct State subsidies.

•*' It is also possible that the overall wealth generated by the telecommunications upgrade (in
terms of increased activity deriving from the use of telecommunications) would be inferior to the
costs of the upgrade, so that there would be no telecommunications-based rationale to subsidize such
an upgrade. In such a case, public intervention could also be justified on broader public policy
grounds, ie the positive economic impact of job creation in the region or area in question, etc.
However, it is submitted that, where telecommunications infrastructure and services are upgraded in
order to encourage economic development, the type of economic development that could ensue will
likely rely intensively on telecommunications.

** Supra, I A.2.
"•* Transaclional access considerations might also play a role in the application of competition

law, ie in the policing of telecommunications as an economic sector see N. Economides and LJ .
White, "Networks and compatibility: Implications for antitrust" (1994) 38 Eur Econ Rev 651.
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services, transactional access is bilateral, in that it concerns the relationship
between two users of telecommunications networks and services.

As mentioned at the outset of this sub-section, the core regulatory mandate is
concerned with the functioning of telecommunications as the foundation for
economic and social activity, and accordingly views the telecommunications
sector not so much from the inside as from the outside (the "virtual network"
made up of all networks and services), ie from the perspective of the
customer/user of telecommunications. Its coverage would be incomplete if it
only extended to the ability of supplier to use telecommunications networks and
services to offer its own products (supplier access) or the access of customers to
telecommunications networks and services (customer access). Indeed, from the
perspective of the customer/user, the value of telecommunications networks and
services depends not just on access in the abstract, but also on the possibility to
use these networks and services to carry out certain transactions with other
customers/users, from simple telephony to more complex operations (sale and
purchase, banking transactions, administrative procedures, etc.).

Transactional access was presented above as the possibility for a given
communication to be carried out according to the requirement of the parties.*"*
The following are a few examples of transactional access problems that could
conceivably arise:

- A person wants to call another person, but they subscribe to different
networks which do not communicate with one another; -s-

- A person cannot use her mobile phone abroad, for lack of compatibility
between her phone and the network;

- A prospective customer cannot complete an online transaction, because the
required secure payment system is not supported throughout. &

Transactional access in fact regroups a number of issues that are often treated
separately.

/rtterconnecrion is defined as follows in Directive 97/33: "the physical and
logical linking of telecommunications networks used by the same or a different
organization in order to allow the users of one organization to communicate
with users of the same or another organization, or to access services provided by
another organization. Services may be provided by the parties involved or other
parties who have access to the network". Interconnection in principle covers the
most basic level of transactional access, ie the physical level (connection
between the networks) and the provision of the basic services (ie a clear channel
for voice or data communications). In the mobile communications sector,
roaming (ie the ability for a subscriber to provider A to use his or her terminal
on the network of provider B) could also be seen as an aspect of transactional
access which relates to interconnection (or interoperability).

*** Issues arising because the parties work with different languages, currencies or legal systems,
for instance, would go beyond the scope of transactional access since they do not pertain to telecom-
munications as such.
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is not defined in Directive 97/33, even though it is alsc
central to it. In the system of the Directive, interoperability is seen as a conse
quence of interconnection; as the title of the Directive itself indicates, intercon
nection is desirable "with regard to ensuring... interoperability". In fact, tht
Directive does not seem to use the term very consistently; it can be noted
however, that it tends to refer to "interoperability of services".*^ Indeed, ii
relation to telecommunications, interoperability generally refers to a higher leve
of functionality than interconnection, namely the level of applications anc
services. For instance, while two telecommunications networks might be inter
connected — ie the subscribers of one can communicate with those of the othe
— some services offered on one or the other network might not be supports
through because of a lack of interoperability — eg the Calling Lint
Identification (CLI) function of one network cannot indicate the number of ;
subscriber of the other network or, as was the case with international telecom
munications 25 years ago, the subscribers of one network cannot call those o
the other one directly. Nowadays, the most basic services offered over telecom
munications networks tend to be interoperable across networks, but interoper
ability problems surface again with respect to newer services (especially thosi

The term sranc/arrfizar/'on is rather used in relation to equipment, to denote the
possibility of using various pieces of equipment from different origins
together.^*" Two persons will often depend on a sufficient degree of standard-
ization to ensure that their communication can be carried out as desired, as is the
case for instance with faxes.*** Standardization can occur spontaneously, when
a specific product becomes a de/acio standard or when a number of competitors
agree to cooperate in the development of a standard.**' However, the following
discussion relates rather to standards that are either mandated by public authori-
ties or result from forced cooperation between competitors. GSM is often
presented as a success-story for European standardization in the telecommunica-
tions sector, enabling for example the owner of a Nokia handset to communicate
with an Ericsson base station to make a call to another subscriber using a Philips
handset linked to an Alcatel base station.

" ' See Directive 97/33, Rec. 2. 5, 12, 13 and 25, as well as An. 1. 3(2), 9, 10(c), 12(2) and
Annex IV.

•*" See for instance the difficulties surrounding instant e-mail, which gave rise to a battle
between groups lead by Microsoft, on the one hand, and AOL/Netscape, on the other. Subscribers of
the respective groups, while they could certainly use the Internet to communicate with one another,
could not exchange instant e-mail, however. In that case, though, the interoperability problem was in
great part intentionally allowed to arise and remain: K. Cukier, "Microsoft lost for words as AOL
cuts chat" 229 CWI 3(16 August 1999).

'*' Standardization is also an issue as regards non-economic or social regulation, where standards
can be imposed as a way to ensure that certain interests (health, safety) are adequately protected: see
Ogus. tu/>™. note 202 at 150 ff.

-"* As David and Steinmueller. Jupra, note 228 put it at 225, "(telecommunications systems
are... paradigmatic cases of large technical systems thai require extensive technical interface
standardization".

*** On the various types of standards, see David and Steinmueller. ibid, at 218-9.
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is often used interchangeably with standardization, but it has
become more closely associated with computers, and in particular with
software. Compatibility is the possibility to integrate a component within a
broader system, for instance an application software (word processor, browser,
etc.) within a hardware system with a specific operating-system software.
Compatibility can also be at the root of difficulties with transactional access, for
instance when one party to a communication wants to use an application that is
not available in a version compatible with the other party's system.

These four concepts differ in some respects that might be relevant for the
purposes of legal and economic analysis. For instance, interconnection and
interoperability can often be brought down to simple yes/no alternatives, from
the perspective of the network operator or service provider: the measures
required to link with the networks of others and/or mutually support the services
offered are either taken or not.** Standardization and compatibility will tend to
involve more complex choices where, in addition to the basic decision on
whether to aim for standardization or compatibility, a choice between competing
technologies must often be made as well. Yet it can be argued that these four
concepts, as regards the telecommunications sector at least,"' are by and large
different facets of transactional access, since they can all be brought down to a
basic notion of being able to conduct communications according to the require-
ments of the parties, whether they relate to basic networks and services, more
specialized services, equipment of computer hardware and software. The
following passages accordingly attempt to regroup these issues for the purposes
of analysis under the broad heading of "transactional access".

Transactional access did not create much difficulty at the time when telecom-
munications were under national monopolies.*'* Then the PTOs determined for
all intents and purposes the telecommunications services that were available in
their respective territory. Transactional access was thus mostly a function of the
decisions of a single entity, which would presumably ensure that transactional
access is guaranteed throughout networks and services; the absence of competi-
tion gave it little incentive to introduce innovations, however. The same pattern
was repeated at the international level: transactional access was ensured through
the coordination of the PTOs (in the ITU and in regional fora), but the absence
of any competition between them, combined with the difficulties inherent in
coordinating between a number of entities, did not foster the rapid introduction
of innovative services.

As the telecommunications sector was progressively liberalized, the number
of actors that have an influence on transactional access increased rapidly. At this
point in time, the incumbent is still in a dominant position at least on the main

**• Of course, issues of interconnection and interoperability will often be bound with standardiza-
tion problems, so that the choice of options becomes just as complex as in a standardization context.

*" The notions of standardization and compatibility are used beyond the telecommunications
sector, of course, (eg the building and construction sector) where they do not necessarily have the
"bilateral" dimension characteristic of transactional access.

*" See David and Steinmueller, npra. note 228 at 228.



382 Ewropea/i 7<?/ecom/nMmca/ionj Law

markets in the telecommunications sector (provision of telecommunications
infrastructure, fixed voice telephony), and its choices are still very influential for
transactional access across the whole telecommunications sector: there is no
question, for instance, that newcomers must interconnect with a dominant
incumbent, and that their infrastructure and their services will to a large extent
be geared to ensure that no transactional access difficulties arise with respect to
the incumbent, since a lot of their business will involve use of the incumbent's
networks and/or services. Yet the situation is bound to evolve further, as incum-
bents lose market share on the main markets of today and — most importantly
— new markets where the incumbent is not necessarily dominant (such as
mobile communications and Internet Protocol (IP) transmission and access)
become the mainstays of the telecommunications sector. The telecommunica-
tions sector will then be made up of a significant number of players, all of which
can guarantee transactional access as regards the infrastructure and/or services
under their control, without any single player being able to provide a sufficient
impetus to ensure transactional access across the whole sector, however.

When the telecommunications sector reaches that point, the sector-specific
regulator will truly be facing a "virtual network" made up of all the networks
and serv/ces offered by f/?/s myriad of payers, as oud/ned above.**'
Transactions will take place all across this virtual network, sometimes within
the control of a single player, but more often than not over the networks and/or
services of two and more players. It is thus with respect to this virtual network
that transactional access problems might arise, so that the regulator might have a
role to play, as outlined below.***

b. 7Vie jrcope/or regw/ü/ory intervewfio/i

If the telecommunications sector is indeed made up of a significant number of
players, an argument can be made that players will naturally tend to ensure
transactional access to the fullest extent possible, since it is in their best interest
that their customers can conduct transactions with everyone else's customers
according to the requirements of the two customers, without any limitations
arising from the need to involve more than one player in the provision of the
telecommunications services underlying the transaction.

Nevertheless, in the situations studied below, the interplay of market forces
might not ensure an optimal result; as was the case with customer access and
supplier access, network effects are generally involved in transactional access
problems. Furthermore, it is important to try to keep a dynamic perspective, ie
to take into account the fact that technology is evolving and that accordingly
knowledge of technical possibilities is never finite.

" • See supra. II.B.
*** At Economides writes in his seminal article "The economics of networks", rapru. note 227 at

678, "[i)n a network where complementary as well as substitute links are owned by different firms,
the questions of interconnection, compatibility, interoperability, and coordination of quality of
services become of paramount importance."
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i. /nferpfay o//he prr/irr^nc«
A first situation would occur where, as a consequence of the positioning of
individual firms, transactional access would not spontaneously be guaranteed by
the market. The problem has already been investigated in economic literature,
mostly with respect to standards and compatibility;*" in line with the analysis
set out above, it would seem that this literature could also be applied to the other
aspects of transactional access, including interconnection and interoperability.
According to this literature, firms may or may not be drawn to ensure transac-
tional access with their competitors, depending on their situation. The position
of individual firms will depend on the benefits to be expected from the general
presence or absence of transactional access, which in turn will depend not only
on the individual firm, but also on the position taken by its competitors. In a
simple two-firm situation, three scenarios are possible:™*'

1. Äo/n/j/rrts wouW prr/irr fo ensure rra/uarri'ona/ access. Under this scenario,
chances are that transactional access will be ensured through the interplay of
market forces alone. In the context of standardization, however, where a
technological choice exists, the two firms will nonetheless try to have their
solution prevail over that of the other firm, while favouring standardization
(the "Battle of the Sexes" phenomenon); a number of tactics can be used to
that end, such as pre-emptive commitments or concessions to the other
firm.»'

2. Äof/i /i/ms WOMW pre/er nor to ensure fra/isactt'ona/ access. Under this
scenario, it is quite possible that transactional access will not be ensured,
even if it might have been beneficial overall to secure it. As regards
standards, S.M. Besen and J. Farrell call this scenario "Tweedledum and
Tweedledee":^ it might occur if the two firms find themselves in relatively
similar positions on the market and as regards technological development,
when the battle over standards does not delay the adoption of the technology
and when potential profits are much lower once standardization has taken
place. In addition, if the firm can expect to recover rapidly in case of a loss
and join intra-standard competition (by abandoning its standard and shifting
its production to the winning standard), it will have all the more incentive to

*** See for instance the issue dedicated to such issues in 1994 in the Journal of Economic
Perspectives, in particular S.M. Besen and J. Farrell, "Choosing How to Compete: Strategies and
Tactics in Standardization" (1994) 8 J Econ Pers 117, Katz and Shapiro, jupra, note 232 and
Liebowitz and Margolis 1994, supra, note 232. See also David and Steinmueller, *upra, note 228, N.
Economides and F. Flyer, "Compatibility and Market Structure for Network Goods" (1998)
Discussion Paper EC-98-02, Stem School of Business, NYU, available at
<http://www.stem.nyu.edu/networks/site.html> and G. Knieps, "Standards und die Grenzen der
unsichtbaren Hand" (1994) 45 ORDO 51 at 56-7.

** These three scenarios are reviewed, in the context of standardization, by Besen and Farrell,
ibid., at 121-9. The explanation of the three scenarios, as far as standardization problems are
concerned, is drawn in great part from their article. See also Economides, supra, note 227 at 683-5.

» ' See Besen and Farrell, ibid, at 125-6.
*" Ibid, at 122-4.
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fight it out on the standard. Available tactics to win the standards battle
include building an early lead, attracting component suppliers, making
product pre-announcements and price commitments.

The same scenario could be observed in the context of interconnection and
interoperability, taking into account the simpler choice facing the actors. For
instance, two competing mobile communications operators — most likely of
equal strength — might decide not to support a feature such as the Short
Message System (SMS) — whereby customers can send and receive short
messages on the screen of their GSM mobile phone — for communications
between one of their subscribers and a subscriber of the other,*" in the hope
that it would draw additional subscribers to its service (ie a pair of mobile
subscribers that would make frequent use of the SMS feature as between
themselves would decide to subscribe to the same operator).

With the passage of time, it is quite conceivable that one of the firms
would win the battle, paving the way for industry-wide transactional access
Transactional access might become a problem under this scenario if the
battle remains undecided, so that network "islands" would result.

3. 77»e pre/erwic« o/tfje rwoywrny arc d/jöferenf. Besen and Farrell call this the
"ftsfy Lrtrfc örtrt/ier"soarrarro, «nee rf «•titaf}- to aräse »Aen? one <tf da? m o
firms has an advantage over the other — perhaps going as far as a dominant
position.3'*' Typically, the larger firm will prefer not to ensure transactional
access with the smaller firm, since it has little to gain from it. The smaller
firm, on the other hand, will definitely seek to ensure transactional access (like
the little brother who desperately wants to play with the big brother). The
outcome is likely to depend on the ability of the larger firm to prevent the
smaller firm from reaching its objective. With respect to interconnection or
interoperability, the larger firm can simply refuse to link its networks with
those of the smaller one or to enable the smaller one to offer interoperable
services. When it comes to standardization or compatibility, the larger firm
cannot indefinitely prevent the smaller one from aligning with its standards (to
the extent they are public) or making its products compatible. Two possible
tactics to continue excluding the smaller firm would be to assert intellectual
property rights or to change technologies frequently.*" If the larger firm is
able to exclude the smaller one on a continuing basis, then transactional
access problems could arise, since here as well two "islands" without transac-
tional access — a larger and a smaller one — would subsist.-*'*

The three scenarios outlined above concern two firms; with three or more firms,

*** Their respective subscribers could then receive messages only from the mobile phones of
other subscribers to the same operator or from third sources (e-mail, etc.).

•**' See Besen and Farrell. supra, note 295 at 126-9.
*» Ibid.
*" Accordingly, an obligation to interconnect can be explained with this rationale as well. In

addition, supplier access problems might also arise if ensuring transactional access with the larger
firm (in the form of interconnection, interoperability, standardization or compatibility) was
somehow needed for the smaller firm in other to operate in the market at all.
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the range of possible scenarios broadens, but it can be argued that the possibility
that the market would not spontaneously ensure transactional access remains,
especially if one firm is larger than the other ones (3"* scenario).

In the second and third scenarios outlined above, it is conceivable that trans-
actional access would not be ensured on the strength of market forces alone,
thus potentially causing a loss in overall welfare because network effects would
not be fully exploited (ie certain transactions could not be realized according to
the requirements of the parties over the virtual network made up of all networks
and services). Accordingly, there might be room for regulatory intervention if it
is determined that the absence of transactional access is somehow detrimental to
overall welfare. One could argue that competition law should be adequate to
address the transactional access problems outlined above, but it is by no means
certain that the second scenario could be dealt with under competition law at
all,*" and in the third scenario, on the assumption that the larger firm is
dominant, holding it liable to guarantee transactional access with the smaller
firm could involve the essential facilities doctrine (EFD), whose adequacy was
criticized in the previous chapter.**

In the second and third scenarios, timing will play a key role in the efficiency,
effectiveness and success of regulatory intervention.*" Transactional access
problems will tend to find their origin in times of transition, be it economic
(from monopoly to competition), technological or commercial (introduction of
new business models). In transitional periods, supplier firms have the opportu-
nity to protect or improve their position, as the case may be, through various
strategies such as moving first, seeking to introduce a superior solution, offering
the best price-quality ratio, etc. These strategies might very well be supported
by restrictions on transactional access in order to draw customers to oneself.
Times of transition are likely to prove very fruitful for innovative solutions, but
at the same time they can lead to a loss of transactional access across the
industry if the preferences of the firms correspond to one of the last two
scenarios, and the result is not such that transactional access in restored or
ensured.*'* Any authority seeking to intervene to guarantee transactional access
across the industry will need to time its intervention carefully in order to avoid
discouraging innovation; it would seem that intervention would best be
conducted either before the transition takes place or after it is completed (if
transactional access is not ensured), and that it should be avoided as long as the
jury is out, so to say. In practice, the telecommunications sector is likely to find
itself more and more in a permanent state of transition, at least in some area or
another, putting the regulatory authority in a difficult position.

*" If none of the two firms is dominant, they can certainly choose — each for itself — not to
ensure transactional access with one another without any competition law issue arising.

*" See supra, Chapter Three, III.A.5. to 7.
*>' See also David and Steinmueller, supra, note 228 at 238-40.
*>* In the second scenario, transactional access is established when one firms wins the battle. In

the third scenario, the same occurs if the non-cooperative firm fails to prevent the other firm from
ensuring transactional access.
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Intervening in the middle of a transitional phase, where for instance two or
more technological options would be pitted against each other in the marketplace,
would seem like an attempt to second-guess the market, ie to pick a winner. In
the USA, an academic debate has arisen on that issue in the wake of the case
brought by the US Department of Justice against Microsoft, in connection with
the bundling of its Internet Explorer browser with its Windows 98 operating
system and other related practices.*" In order to establish Microsoft's dominant
position, the government claims seem to rely on a series of phenomena linked to
network effects, namely "lock-in" and "path dependency". The former refers to
the tendency of customers to remain with proven technology, where transactional
access is established, instead of going with a new technology that might be better
but has a smaller pool of users .^ The latter refers to the tendency of future
choices to be influenced by those of the past,*^ so that past choices which might
be questionable in retrospect would still govern future choices: examples often
put forward in this respect include the QWERTY keyboard and the VCR home
video format, although the validity of both examples is very much in doubt.^'°
The argument would be that Microsoft Windows' huge installed base would
make its position virtually unassailable, since competitors in the operating system
market would face an "applications barrier to entry".-"' It is almost impossible to
establishing a new operating system on the market, considering that most appli-
cations running on operating systems are written for Windows, and that a
competing system starting from scratch will not be attractive to application
developers, a phenomenon which is influenced by network effects/"*
Accordingly, Microsoft would be in a position to dictate technological choices or
to act to prevent competitive threats, as seems to have been the case with
platform-independent technology put forward by Netscape or Sun/"^ The
economic reasoning supporting the government claims was criticized in
academic circles.-"* In any event, it seems possible that government intervention
in that case would affect technological choices regarding software; a break-up of
Microsoft into separate operating system and application firms, for instance,
would certainly affect the evolution of the sector.

* " The latest available development is the Findings of Fact released by Jackson J. on 5
November 1999, available at <http://www.findlaw.com>.

*"" Sec D.S. Evans and R. Schmalensee, "A Guide to the Antitrust Economics of Networks"
(1996) 10:2 Antitrust 36 at 37.

•"" As S £ . Margolis and SJ . Liebowiu, "Path Dependence" in P. Newman, ed., 77w Afew
/YiJgraiv /)iV/ionury <>/£<wi<>mu\s and rte t aw (London: Macmillan, 1997) write, path dependence
basically means that "history matters".

" " The examples were put forward by P.A. David, "Clio and the Economics of QWERTY"
(I98S) 75 Am Econ Rev 332. They are put in question in a number of publications, and more
recently in SJ . Liebowiu and S £ . Margolis, "Winners, Losers & Microsoft — Competition and
Antitrust in High Technology" (Oakland: the Independent Institute, 1999) at 19-39. 119-132
(hereinafter Liebowitz and Margolis 1999].

" ' See the Findings of Fact, iupra, note 307 at 17-22.
» " Ibid, at 22-5.
* " Ibid, at 40ff (Netscape Navigator browser) and 192ff. (Sun's Java technology).
"* See for instance Liebowitz and Margolis 1999, jupra, note 310.
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While regulatory intervention — even through competition law — in the
midst of transitional periods disputes might thus be questionable in light of the
US experience, in the EC it has taken a different guise. In the telecommunica-
tions sector as well as in related sectors such as broadcasting, the EC often tried
to intervene ahead of time by co-opting the various interests (equipment
manufacturers, network operators and service providers, etc.)*" into agreeing
on a standard, which is then given some legal force through an EC enactment. In
most cases, the EC sought not so much to prevent loss of transactional access as
a result of transition, but rather to exploit upcoming transition periods to try to
achieve transactional access throughout the EC at the occasion of changes in the
telecommunications sector."* In line with its basic objectives/'^ the EC tried,
and is still trying, to overcome its fragmentation along national lines in the
telecommunications sector, as in other sectors; in telecommunications, this has
often translated into "islands" of transactional access in each Member State,
with a lesser level of transactional access being ensured across borders. In other
words. Tweedledum and Tweedledee have their respective national domains.
Considering that national markets used to be under legal monopolies and are
now characterized by the presence of dominant incumbents (and will remain so
in the near future), it is conceivable that market pressures to ensure transactional
access across the EC could not be sufficiently large to change the preferences of
national firms. The EC thus took it upon itself to tilt the balance in favour of
EC-wide transactional access; in the case of GSM, for example, it wanted to
introduce international roaming, which was not possible with the nationally-
fragmented first-generation systems/'* The EC approach was applied to a large
number of terminal equipment types/" as well as to new services (as they were
introduced) such as ISDN/™ GSM,"' ERMES (paging)/" DECT (cordless
telephony)/" S-PCS^ and more recently UMTS (third-generation mobile
communications)/^ While it did not produce notable results in the case of

"* It will be noted that these processes usually do not involve user representatives.
" ' The EC approach is also based on industrial policy considerations: ensuring transactional

access through mandated standards allows equipment manufacturers to achieve considerable
economies of scale, with corresponding benefits for equipment buyers. In the case of GSM, for
instance, equipment manufacturers (from the EC but also from the US and Japan) could ride on the
critical mass achieved in the EC to turn GSM into the <fe/acft> world standard for second-generation
mobile communications systems.

3" See Art. 2 and 3 EC.
"* See Recommendation 87/371 of 25 June 1987 [1987] OJ L 196/81, Recitals and Annex.
*" See jupra, Chapter One, II.1.
'*> Recommendation 86/659 of 22 December 1986 [1986] OJ L 382/36, Resolution of 18 July

1989 [1989] OJC 196/4 and Resolution of 5 June 1992 [1992] OJ C 158/1.
« ' Recommendation 87/371, supra, note 318, Directive 87/372 of 25 June 1987 [1987] OJ L

196/85 and Resolution of 14 December 1990 [1990] OJ C 329/25.
"* Recommendation 90/543 of 9 October 1990 [1990] OJ L 310/23 and Directive 90/544 of 9

October 1990 [1990] OJ L 310/28.
' « Recommendation 91/288 of 3 June 1991 [1991] OJ L 144/47 and Directive 91/287 of 3 June

1991 [1991] OJL 144/45.
' " Decision 710/97 of 24 March 1997 [1997] OJ L 105/4.
"* Decision 128/1999,5upra, note 256.
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ISDN, ERMES and DECT, it played a significant role in the huge success of
GSM throughout Europe and the world."* At the same time, it failed
completely in the broadcasting sector, with the D2 MAC standard?"

The EC approach essentially pre-empts the market by forcing firms to agree
on a solution, in order to ensure transactional access across the EC."* Such an
intervention implies that the regulatory authority already has an idea of the kind
of transactional access which customers might demand. Instead of the risks
associated with second-guessing the market as to the best technological solution,
when intervention takes place during the transition phase, here the risk attaches
rather to the estimation of customer demands, with the possibility that the
solution found by firms under compulsion would not meet those demands.

Accordingly, while regulatory intervention in the midst of transition periods
could be questioned in light of the debate in the USA, the GSM example shows
that the EC approach of direct regulatory intervention to force the industry to
agree on a common standard ahead of a transition period might sometimes be
successful (although the huge success of GSM is counterbalanced by a list of
less remarkable examples).

The circumstances under which intervention might be justified are further
discussed in the next heading.

U. Nefwor* e/jfecte /'n a mMW-/a_yere</ «nJiw/ry sfrucfure
The second situation studied here builds on the 'Tweedledum and Tweedledee"
scenario outlined above." ' That scenario involved two firms presumably selling
their products directly to end-users: as mentioned above, it is quite conceivable
that the "battle" between the two firms would remain unsolved, so that two
"islands" of transactional access would arise. These islands might be bridged
through subsequent developments, especially if the need for transactional access
becomes more pressing. For instance, since the early 1980s, personal computer
users have had a choice between two competing "platforms", as embodied in the
Macintosh family of computers (manufactured by Apple) and in the "PC",
which became the <fe /aero standard for the rest of the industry after it was
launched by IBM. The two platforms have subsisted ever since, although it must
be noted that compatibility problems were tackled relatively early on, through
applications that either converted files from one platform to the other or simply
operated in a similar fashion in both platforms. Now that personal computers are

•"* On the GSM story, see J. Pelkmans, "The GSM standard: Explaining a success story", CEPS
Working Document 132 (August 1999).

' " For an historical and analytical account, see C. Debbasch, ed.. Droü d » rnAßoi (Paris:
Dalloz. 1999) at 1056 and ff.. para. 3468 and ff.

" • Obviously, industrial policy considerations also played a role in the decision to force a unitary
standard ahead of the introduction of a particular service. As the recitals to Recommendation 87/371
on GSM. supra, note 318. show, the Community intended to "make possible the establishment of a
European market in mobile and portable terminals which will be capable of creating, by virtue of its
size, the necessary development conditions to enable undertakings established in Community
countries to maintain and improve their presence on world markets."

*** On this situation, see also Knieps. jupra, note 295 at 57-8.
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Figure 4 J Multi-layered industry structure

by and large networked,'™ transactional access problems due to incompatibility
between platforms appear to have been by and large alleviated.

The situation might be different in a multi-layered industry structure, where
network effects, instead of simply being a factor in the decisions concerning
transactional access,"' would actually prevent such decisions from being taken,
thus preventing or delaying technological and economic progress. Problems
might arise in particular in a dynamic context, where technology advances in
such a way that transactional access must be established anew with each transi-
tion phase.

As illustrated in Figure 4.3, a multi-layered structure in a network industry
typically comprises a number of equipment manufacturers (EM), which are
primarily in charge of research and development of new products, with a
number of network operators and service providers (NO/SP), which rely on the
equipment in question in their business, and a large number of end-users.

The overall telecommunications sector is likely to evolve towards that model,
which would already fit the mobile industry as it currently exists. In general, a
large measure of transactional access is already guaranteed across the sector, be
it as a legacy from monopoly times (in the case of fixed telecommunications) or
as a consequence of previous decisions (in the case of mobile telecommunica-
tions according to the GSM standard). In the face of an upcoming technological
change (eg a new generation of equipment) which could affect transactional
access, the position of the various actors would be as follows.

E^Kipmenf ramu/actarers EM] and EM2 might very well decide to engage
into a battle for the next generation of equipment, with incompatible technolog-

'*> Either as part of a local-area network (LAN) — which is in turn connected to the Internet —,
mostly in the case of computers used in a working environment, or through an Internet Services
Provider (ISP), in the case of stand-along computers at home.

"' With the prospect, for instance, of one firm winning the battle because of "tipping", which is a
well-known aspect of network effects: in that case, on the basis of a small advantage gained by one
firm (eg early introduction of product, favourable reviews, adoption by a large user group), network
effects would rapidly give unstoppable momentum to that firm. See Evans and Schmalensee,
note 308 at 36-7.
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ical choices. They would then find themselves in the 'Tweedledum and
Tweedledee" scenario described above. Indeed each one faces the prospect of
increasing its market share dramatically (especially in the light of network
effects) and deriving substantial royalties from licenses to other manufacturers if
its technological choice would emerge as the winner, and possibility even to
gain an edge ahead of the next battle. If its technological choice should not
prevail, it can discard it, write it off as a loss and move on to manufacturing
according to the winning choice, and hope to do better next time. For a large
equipment manufacturer in particular, loss of a battle on a given product
segment should not prove life-threatening.

End-l/wrr, whose investment is likely to be limited to terminal equipment,
are probably not so averse to a battle between EMj and EM2, if the risk ol
having to buy new terminal equipment once the battle ends is offset against the
likelihood that a technologically-superior solution would emerge.

The position of nerworit opera/orj and service providers, such as NO/SPi, is
different from that of their customers (the end-users). If NO/SPj decides to
commit to the technological choice of either EMj or EM2 before either of them
is crowned by the whole industry, three outcomes are possible:

- Firstly, NO/SPj might gain if it picks the right one and its competitors
NO/SP2 and NO/SP3 do not: in that case, it would hold a comparative advan-
tage — probably limited in time — within its area of operation. With respect
to other areas, it simply preserves the srafj« gwo (transactional access with
NO/SP4 and NO/SP5). Contrary to equipment manufacturers themselves,
furthermore, it cannot expect significant advantages for the next round if it
picks the winner early on.

- Secondly, if NO/SPj picks the right one but its competitors NO/SP2 and
NO/SP3 also do so, then it gains little if anything from the early technological
choice.

- Thirdly, if that early choice proves wrong, however, the consequences for
NO/SPj can be catastrophic: not only will it be unable to guarantee transac-
tional access to its customers outside of its network — which might have a
limited impact if its network has a broad reach — but it will also be unable to
guarantee transactional access altogether outside of its area of operation
(NO/SP4 and NO/SP5). If transactional access outside of the area of operation
is important to NO/SP|'s customers, that might prove a major disadvantage.
In addition, NO/SP| would not benefit from the economies of scale and scope
associated with the larger production runs for the winning technological
choice. NO/SP| might attempt to turn around and move to the winning
technological choice, but it might not have the financial strength to shoulder
the sunk costs caused by picking the wrong technology in the first place.

Over and above, it is likely that the limited gains to be made under the first
outcome are more than offset by the neutrality of the second outcome and the
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major losses (possibly leading to exit from the market) under the third one. In
the end, therefore, NO/SP) would probably prefer to sit out the battle between
EM| and EM^ and go with the winner once it is known.

If, as could be expected, all network operators and service providers take the
same position as NO/SP, and decide to wait, then the battle between EM, and
EM2 might never take place, or at least be delayed for some time. If both
technological choices mark a major advance in comparison with the current
industry standard, then network operators, service providers and their customers
(the end-users) might thus suffer a welfare loss from the failure of either choice
to be adopted at the earliest possible time."*

In a multi-layered industry structure, network effects could thus play a key
role in the strategic decisions of the network/service layer, ie the layer that
cannot derive significant benefits through network effects from making the right
technological choice (contrary to equipment manufacturers) while facing the
prospect of significant losses if it makes the wrong choice, again in great part
because of network effects — ie the loss in value that would result from the
inability to ensure transactional access beyond the confines of one's network.'"

The debate surrounding third-generation mobile communications standards
provides a good practical illustration of the preceding paragraphs. Contrary to
the case of GSM (second-generation), where EC action was motivated in part by
the willingness to overcome national fragmentation, the starting position for
third-generation standards is the success of GSM: transactional access is thus by
and large ensured throughout the EC and beyond, and national "islands" no
longer exist, although networks are still national. At the EC level, it seemed
natural that the migration to the third generation would be conducted along the
same lines, especially since neither equipment manufacturers nor operators were
ready to forego the advantages of the approach used for GSM (transactional
access, economies of scale) to return to the previous situation. Accordingly,
Decision 128/1999 on UMTS (the name for third-generation mobile communi-
cations in the EC) sought to build on the GSM success"'' and provided for a
coordinated approach to service introduction, roaming and harmonized
standards."'

At the international level, however, the situation was more complex. The ITU
intended to introduce a single international standard for third-generation mobile,

* " That situation is sometimes metaphorically described as the "duck" problem, by analogy with
a group of ducks that would be waiting to go into waters where a predator might be hiding, knowing
that the first ones to jump in might well get eaten, while the later ones are likely to be safe.

" ' This could explain in part why, in comparison with network industries such as telecommuni-
cations and broadcasting, technological change tends to be more rapid, but also more constant and
continuous, in the information technology (IT) sector, where there was no middle layer between
hardware and software manufacturers and end-users. In comparison, telecommunications and broad-
casting tend to progress by "quantum leaps", which are orchestrated well in advance and generally
mark a significant progress at once. As IT becomes more and more dependent on networking, it
might also start to evolve more incrementally.

" * Decision 128/1999, supra, note 256 at Rec. 8,21.
" * Ibid., Art. 3, 4 and 6. For a survey of issues raised by the introduction of UMTS, see

Heilbock, supra, note 256.
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in order to promote transaction^ access on a global scale. In response to the
ITU's call for proposals, the EC submitted the standard developed for UMTS, as
an evolution from the GSM standard, called W-CDMA."*" The USA did not opt
for one proposal, leaving instead its industry to split into groups that supported
proposals that minimized their respective costs of evolution. A first group using
GSM technology supported W-CDMA. A second group using a rival technology
developed by US manufacturer Qualcomm instead supported a standard
proposal called cdma2000.^ The USA were dissatisfied with Decision
128/1999, which they claimed closed the EC door to other standards than
UMTS (W-CDMA); the Commission replied that other standards could be used
instead of or besides UMTS if operators desired to do so,-"* although that
appears unlikely given the costs that it would entail.-"' The tensions between the
USA and the EC echoed the dispute between Ericsson and Qualcomm over
licensing of the patents required for W-CDMA and cdma2000.^''° It thus looked
as if the stage was set for a standards battle at the global level (a "Tweedledum
and Tweedledee" scenario), between the incompatible W-CDMA and cdma2000
standards?"' Given the increasing significance of global roaming,*" mobile
operators were thus put in the situation described above. In 1999, the ITU's
e//ort.s H O T bolstered ty a group of operators, ftoe Operators Ha/roo/Hzaf/on
Group (OHG), formed in order to put pressure on the manufacturers to agree on
a harmonized standard. The OHG proceeded to specify itself a compromise
between W-CDMA and cdma2000.*" The patent dispute was solved in March
1999 344 and in the summer of 1999, both the W-CDMA and cdma2000 camps
agreed to meet the specifications of the OHG. Even though the result falls far
short of a single standard, at least it will allow for a single handset to operate in
W-CDMA and cdma2000 networks.**' While no strong regulatory intervention

" * Wideband Code Division Multiple Access.
' " A smaller, third group using another technology supported a third proposal.
" * See "European Commission provides further clarification to the United States on EU policy

on third generation mobile communications services" Press Release IP/99/28 (18 January 1999).
"* In practice, any operator using GSM now is bound to opt for UMTS (W-CDMA) because of

the lower costs of evolution, given that UMTS is optimized for evolution from a GSM platform.
Since they are not burdened by a second-generation legacy, newcomers might opt for another
standard than UMTS, but then for roaming purposes their customers would require more expensive
handsets that would enable them to use the other networks as well (ie older GSM networks as well
as newer UMTS ones), thus putting the newcomer at a competitive disadvantage.

*•" See G. Daniels. "Huffing and puffing" 25:10 CI 8 (October 1998) and "UMTS standards go
bananas" (1999) 9:2 Public Network Europe 11.

'•" Indeed two competing umbrella organizations were formed, called the Third-Generation
Partnership Project (3GPP), grouping standards organizations, manufacturers and operators dealing
with W-CDMA, and 3GPP2, dealing with cdma2000.

*" Highlighted by the popularity of GSM worldwide.
*••' See "Major progress in Beijing on standardization of IMT-2000" Press Release ITU/99-7 (15

June 1999).
*" See "ERICSSON and QUALCOMM Reach Global CDMA Resolution" Qualcomm Press

Release of 25 March 1999, and "3d is a crowd" (1999) 9:5 Public Network Europe 12.
•"' See M. Warwick. "When is [a] standard not a standard? When i t s 3G" (1999) 26:7 CI 3. The

resulting complexity of handsets is described in E. Lkken "Any time, any place, any where" (1999)
26:6 CI 45.



393

took place because OHG could convince the manufacturers to agree,*** the case
provides a good practical example of the situation described above.

Since the mobile markets worldwide tend to rank amongst the most competi-
tive parts of the telecommunications sector, the case of third-generation mobile
communications is but a foretaste of a problem that is likely to become more
and more frequent. Hence transactional access issues relating to the multi-
layered industry structure will form part of the core regulatory mandate.''"

c. 77i* para/wten o/regu/afory i'nterwnrion

In light of the above, regulatory intervention on transactional access issues
might be conceivable in cases where (i) the interplay of the individual prefer-
ences of firm results in the absence of transactional access on a lasting basis or
(ii) network effects in a multi-layered industry structure would prevent or delay
the introduction of innovations for fear of losing transactional access.

While intervention might be conceivable, it does not necessarily mean that it
is justified. A cost-benefit analysis should be conducted to try to assess whether
any benefits to be derived from regulatory intervention to ensure transactionul
access (hereafter "Intervention") would not be offset by the costs attached
thereto.''** The cost-benefit analysis is somewhat simpler as the one made in the
previous Chapter as regards the Essential Facilities Doctrine (EFD):-''" as a first
step, it must be assessed whether the Intervention would bring benefits to the
downstream levels (End-Users as well as any Intermediates);^ if that is the
case, then as a second step those benefits must be offset against any costs arising
from Intervention, both to the Targets of the Intervention and to the Intervening
Authority, as illustrated in Figure 4.4.-"'

*** Contrary to the EC institutions, the ITU had neither the power nor the clout to bring the two
sides together on its own motion. This is why the intervention of the operators played such a
decisive role.

*" One way to solve problems arising from the multi-layered structure is to remove the middle
layers), so that one goes back to the first situation (firms selling directly to end-users), where trans-
actional access problems seem less likely. Such would be the case if the suggestions of the propo-
nents of the "stupid network" were to be followed, since the middle layer(s) would have far less
influence over the specifications of the service ultimately available to the end-users. The latter could
by and large ensure transactional access through terminal equipment.

*** On cost-benefit analysis in relation to standardization for non-economic objectives, see Ogus,
iupra, note 202 at 152-61. The model proposed here with respect to transactional access follows the
same lines, but might be somewhat easier to operate, since it does not involve dealing with so-called
"non-marketed assets", namely life, bodily integrity, health, etc.

*•" See iMpra, Chapter Three, III.A.5.
3*° In addition to benefits to end-users, one would also have to factor in the assessment, in the

case of an Intervention to standardize equipment, for instance, benefits that could accrue at the level
of network operators or service providers using the equipment.

" ' It will be noted that, in comparison with Figure 7 of Chapter III, supra, relating to the
Essential Facilities Doctrine, this figure does not comprise an applicant or an item for the costs to the
applicant of non-intervention. For the purposes of discussion, it is presumed that transactional
access is not linked to market entry, so that no applicant stands to face inordinate costs in case trans-
actional access is not granted. If a transactional access problem comprises a strong element of
market entry, it might be preferable to deal with as a supplier access problem, along the lines
outlined $K/va, II .C.I.
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Figure 4 4 Costs and benefits involved in decisions on transactional access

tt »//nfervenfion

The main benefit of Intervention at downstream levels is of course that
(lonu/ access is ensured. This could happen through a decision to order intercon-
nection, in which case the Targets would be network operators and service
providers and the beneficiaries, the End-Users (in that case, there are no
Intermediaries between the Targets and the End-Users). Similarly, a decision
fixing the terms for interoperability between services would also be addressed to
network operators and service providers as Targets (possibly in combination
with some standardization measure), to the benefit of End-Users. A decision
relating to standardization or compatibility would likely concern equipment
manufacturers as Targets, with the benefits going to End-Users, through
network operators and service providers acting as Intermediaries.

It is difficult to estimate the benefit generated when transactional access is
imposed by Intervention, since it depends on individual customer preferences.'"
At the most basic level (interconnection of networks), it can perhaps be assumed
that every customer would value the establishment of a physical link with other
networks and their users. As the level of sophistication increases, with matters of
interoperability, standardization and compatibility, that assumption becomes
more and more open to question.*" For instance, does every customer attach an
equal value to a feature such as Calling Line Identification (CLI)-*** across all

'" See David ami Stcinmueller. supra, note 228 at 228, who caution against assuming too readily
that a high degree of interoperability is required in a liberalized environment.

"•' See also .vupra. Chapter Three, H.B.2.. where the difficulty of assessing customer preferences
is discussed in the context of relevant market definition.

*** The feature whereby the caller's number is displayed on the telephone as it is ringing.
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networks? Surely some customers are indifferent to that feature, while some
others may attach a high value to it, so that ordering that measures be taken to
ensure the interoperability of the CLI feature across networks would not result in
the same increase in overall welfare as ordering interconnection. Similarly,
geographical considerations also weight in the balance: while most customers
may value an auto-callback feature'-" within their offices or their neighbour-
hoods (even their country), it can be doubted that they would attach great value
to the same feature at a worldwide level, so that worldwide standardization of (he
mechanisms required for that feature to operate might not bring much value.
Customers might also be perfectly satisfied with "islands" of transactional access:
for example, a stable group of users might conduct electronic document
exchange amongst themselves electronically according to a specific and propri-
etary standard; if they do not value much the possibility of exchanging
documents with non-members of the group, there is little point in either imposing
the extension of their standard beyond the group or forcing them to adopt a
widely-used standard instead of their own. In particular, when transactional
access is not ensured as a result of the diverging positions of firms (see situation
i. above) and stable "islands" of transactional access persist over time, this may
indicate that transactional access between those islands is not very much valued,
so that Intervention might be unjustified.

As a further benefit, Intervention will often produce econom/er o/sca/e and
scope, if it allows Intermediaries or End-Users to simplify their operations
(communications within and outside of the network would be conducted in the
same fashion) and, in the case of standardization of equipment, to reduce their
equipment costs (as with the GSM standard)."*

® Costt p//ntervenrion

As regards the Targets (A.), the costs of Intervention include:
- Cosf o/ fecnm'ca/ c/wnges: Ensuring transactional access will imply certain

costs for the Targets. Depending on the type of Intervention, these costs may
vary: establishing interconnection is usually not too costly, while changing
technological solutions in order to ensure interoperability, standardization or
compatibility (if the Target firm in question did not already use the solution
emerging from the Intervention) can be quite expensive.

/or in/iovaf/on:*" Imposing transactional access through

' " A feature whereby, if the called number is busy, the caller is called back as soon as the person
called hangs up the phone at his or her end.

'** See David and Steinmueller, jupra, note 228 at 221. The mere prospect of achieving
economies of scale and scope, without any significant benefit relating to transactional access, should
not suffice to justify regulatory intervention on matters relating to interconnection, interoperability,
standardization or compatibility. If transactional access concerns were not present, then the interven-
tion would essentially be pursuing industrial policy goals, possibly at the expense of competition
and innovation, and at least at the EC level it would be questionable (see Art. 157(3) EC, whereby
industrial policy must not lead to distortions of competition).

' " See David and Steinmueller, ibid, at 238-40.
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Intervention might provide powerful disincentives on further innovation,
when the Intervention involves a technological choice. If one of the Target
firms developed some service or feature that placed it at a competitive advan-
tage, seeing that service or feature being extended to the whole sector will
likely discourage future efforts to innovate. In addition, Intervention might
freeze technology in time, for instance by eliminating certain technological
avenues or by fixing the intelligence at a certain location in the networks.-"*
The significance of timing for the impact on innovation was discussed above
in relation to the first situation (diverging firm preferences); the same
reasoning would apply to intervention in the second situation (multi-layered
structure)."* Under certain circumstances, on the other hand, standards can
have a positive effect on innovation, for instance if they force a major techno-
logical leap (as was the case with GSM).***

- Op/wrfMmfy costo are likely to be limited, unless the Intervention requires the
Targets to devote substantial resources over time towards maintaining trans-
actional access.

- fjtcew mitt z'n nerwor* i>w/K5rry: The result of Intervention will be that trans-
actional access must be ensured across the industry according to the parame-
ters defined in the Intervention. In keeping with the definition of transactionaJ
access as a bilateral concept, it would follow from the very nature of a
network-based industry that each and every subscriber will be provided with
the benefits resulting from the Intervention, whereas not all of them neces-
sarily would have valued those benefits (ie every mobile subscriber will have
the possibility of exchanging short messages over their handset with other
mobile subscribers, every if he or she does not require it). In some cases,
however, it might be possible to give the benefits accruing from Intervention
only to those who value them. Otherwise, costs would have to be incurred in
excess of what was strictly necessary to realize the full value of the "virtual"
network (ie the combination of all networks), to which the Intervention is
addressed.

The Intervention will also generate costs for the Authority (B.), among others:

am/ en/orcevneT»/ cos/5: The significance of these costs depends on
the type of decision. A simple order for two networks to be interconnected
might be relatively inexpensive to take and enforce, but as soon as pricing
considerations come in the picture, substantial resources (time, money,
personnel, etc.) will need to be devoted to inquiring into pricing and possibly
also accounting issues, and then monitoring compliance (through reports, etc.).
More complex matters of interoperability, standardization and compatibility
will also require considerable resources in order to gain technical expertise,
supervise industry discussions and monitor compliance.

'** On the issue of the distribution of intelligence in the networks, see nipra, I.A.2.
"» See supra. ll.CJ.b.ii.
**° See David and Steinmueller. supra, note 228 at 239.
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(/nr?rra/n/y: The prospect of repeated Intervention might provoke uncertainty
in the market when the next transition phase is expected, leading firms to
delay innovation or go back to the Authority for renewed Intervention.
Conft'nui'ng /in'gaft'on: As in the case of essential facilities. Intervention opens
the door to counter-productive litigation by turning the Authority into a
convenient scapegoat for any difficulties or failures that might further arise.
Given that transaction access issues should be decided in a less adversarial
environment than essential facilities (or supplier access) issues, especially if
Intervention is properly timed as seen above, the potential for further litiga-
tion appears to be smaller here.

d. Conc/as/'on

In addition to supplier and customer access, transactions] access is likely to
form part of the core mandate for sector-specific regulation in the post-liberal-
ization era. The concept of transactional access covers aspects such as intercon-
nection, interoperability, standardization and interconnection, which share a
common foundation, namely the possibility for two users of telecommunications
to carry out a transaction (communication, purchase, etc.) according to their
requirements.

It is perhaps with transactional access that the concept of the "virtual
network", ie the sum-total of all networks and services on offer by the various
firms, is best brought to the fore. In the post-liberalization era, sector-specific
regulation will concentrate on the proper functioning of the overall telecommu-
nications sector as the foundation for economic and social activity. With respect
to transactional access, the role of the regulator is likely to consist in monitoring
the "virtual network" to ensure that no losses in overall welfare would ensue
because some transactions could not be carried over the virtual network
according to the requirements of the parties, for lack of interconnection, interop-
erability, standardization or compatibility.

In some situations outlined above, there might be room for regulatory inter-
vention, namely when the interplay of the preferences of firms does not suffice
to ensure transactional access across the whole industry on a lasting basis or
when, because of the multi-layered industry structure, innovative solutions are
not brought to the market for fear of losing transactional access. Nevertheless,
the regulatory authority should exert great care before intervening to correct
perceived transactional access difficulties: for one, timing is crucial, since inter-
vention in the middle of a transitional phase (eg a standards battle) can be
counter-productive. Furthermore, the authority must conduct a through cost-
benefit analysis before intervening, so as to verify that the expected benefits
(transactional access, as well as economies of scale and scope) are not offset by
the potential costs (both to the industry and to the authority itself)-

In the end, while intervention to ensure transactional access through intercon-
nection might be relatively uncontroversial and might bring considerable
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benefits, intervention at the more complex levels of interoperability, standard-
ization and compatibility appears to deserve careful examination before it is
undertaken.

. r • •

D . THE BALANCE WITH COMPETITION LAW

In the previous sub-section, the core mandate for sector-specific regulation was
explored in detail. As mentioned at the outset,'*' while sector-specific regula-
tion might have some role to play in the transition phase from monopoly to
competition, competition law should in the long run be adequate to police
telecommunications in its first role as a sector of economic activity. Sector-
specific regulation will however be needed for the oversight of telecommunica-
tions in its second role as a foundation for economic and social activity.

It would follow that competition law would be dealing primarily with the
disputes arising in the course of relationships between individual firms in the
telecommunications sector, while sector-specific regulation would be concerned
with the proper working of the overall sector, ie the "virtual network" made up
of all networks and services offered by the various firms in the sector. The main

memes ur Sector-specinC leguidotin, ninadAitinio issaes VaaAitinuny-ussocraiila'*
with it (management of scarce resources), would thus be supplier access,
customer access and transactional access.

Against that background, one can now return to the issues that were explored
in the previous Chapter, where competition law strays from its legitimacy
model, and at the beginning of this Chapter, where the application of competi-
tion law pushes that field of law to its limits, results in no conclusive answer or
would involve a further expansion of its scope. A number of these issues might
be better seen as sectoral issues, concerning telecommunications as a foundation
for economic and social activity (realm of sector-specific regulation), rather than
as a sector of economic activity (realm of competition law). ' "

In the previous Chapter, the Ewe-rifia/ Facj'/if/ej Docf/w (EFD) and the
principle of u/j/>u/u//i>i£ were presented as evolutions from the substantive
principles of refusal to deal and tying, respectively, and in both cases some
doubts were expressed as to the legitimacy of such evolutions.'*' In fact, the
bottleneck cases so far dealt with under the EFD or envisaged under unbundling
are supplier access issues; as was explained above, this becomes clearer when
one considers that the problem can remain despite the absence of a dominant
player from which access would be sought.'** Accordingly, they might be more
adequately dealt with under sector- specific regulation. Similarly, the application
of the non-cfrscri/nj/itf/ion principle, both in the o ld ' " and new** patterns, tends

* ' Supru. II.B.
*** On that distinction, see ibid.
*" See ™/>rci. Chapter Three. IMA. and D.
** See5upru.ll.Cl.
*** Discrimination as between third parties: see lupra. Chapter Three. ITI.B.2.
**> Discrimination as between a third party and a subsidiary: see supra. Chapter Three. II.B3.
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to run into difficulties where it interacts with sector-specific regulation (for
instance, the possibility of discrimination between categories of operators as
regards interconnection or proprietary standards within vertically-integrated
companies). Indeed, the non-discrimination principle under competition law
cannot account for other factors that are reflected in the sector-specific model
when it comes to matters of supplier or transactional access (in particular the
need to foster innovation and avoid imposing costs that exceed the benefits of
intervention). Finally, as regards pricing and associated issues (cross-subsidiza-
tion, costing and accounting), competition law increasingly ventures into
detailed inquiries that are not necessarily consistent with its traditional under-
standing. Here as well, these issues can be dealt with under (he headings of
customer access (for all matters relating to the pricing to end-users) or
supplier/transactional access (for pricing as between firms in the market).

At the beginning of this Chapter, two issues were identified as gaps, where
competition law cannot provide a conclusive answer:

- The evolution of 5MA5cn7>*r (accwj) ntrtvorfa is a complex problem for sector-
specific regulation as well. In fact, as mentioned before,*" it is perhaps the last
issue where sector-specific regulation might be needed in order to support the
transition from monopoly to competition, ie with respect to telecommunica-
tions as a sector of economic activity. While competition law cannot provide a
sufficient basis for the decision amongst all the available options'*" (it would
support all of them whereas a careful balancing between them is required), that
decision does not primarily relate to the core regulatory mandate (and the three
types of access issues therein), but rather to the evolutionary path from
monopoly to competition, with a balance to be realized between infrastructure-
and service-based competition. That decision would thus pertain more to the
remaining role of sector-specific regulation with respect to the first role of
telecommunications as an economic sector. Nonetheless, at some later point in
time the core regulatory mandate (for the second role as a foundation for
economic activity) might also be at stake; for instance, customer access
problems (similar to universal service) might arise if, after the bulk of the
upgrade to broadband capacity at the subscriber level, some subscribers would
still be served on a narrowband basis only, thus leading to a loss in overall
welfare because they cannot use broadband services.

- As mentioned above, the dirfrtöu/io/i o/ j/i/eZ/jgence m ne-rworfo could be
relevant both from the perspective of customer access (access to intelligent
terminals to use stupid networks) and transactional access (need to ensure
transactional access, while avoiding disincentives to innovation by fixing the
location of intelligence in networks).

*" See JMpra, IIB.
•** See iupra, I A.I. The four options are (i) entrusting subscriber and trunk networks to separate

firms, (ii) restrain market power at the subscriber network level, (iii) encourage the creation of alter-
native local infrastructure and (iv) create new competitive avenues.
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Finally, the issues identified as challenges to competition law could be taken up
by sector-specific regulation with less difficulty:

- The c/ianges /n maflkef sfrucrMre push the market towards the "virtual
network" model that underlies the core regulatory mandate outlined above. In
particular, the new types of issues that will arise are precisely those which fall
under transactional access.

- From the perspective of sector-specific regulation, convergence wi/n f/ie
me<//a sector represents an enlargement of the "virtual network", which
would then comprise the sum-total of networks and services not only in the
telecommunications, but also in the broadcasting sector. Nonetheless, the
network-based character of the industry, which underpins the model outlined
above, would remain unchanged after convergence. Issues relating to content,
such as pluralism, access to broadcasts of major events, etc., could perhaps be
recast as customer access issues (need for everyone to have access to certain
content in order to maximize overall welfare), but it might be more appro-
priate to seek a separate regulatory model for these.^

- Since, as mentioned above, telecommunications law at the g/ofai/ level is
Iikefy to evolve further as a form of sector-specific regu/afion (wififirn die /Ti/
or WTO context), the sector-specific regulatory model outlined above would
keep EC law in line with global developments. - s «j

All in all, those issues where competition law showed signs of weakness or
inconsistency might be better treated as matters for sector-specific regulation. At
the time, it must be emphasized that sector-specific regulation will not neces-
sarily lead to a more satisfactory solution of these various issues, since all the
difficult inquiries into the inner workings of firms as well as the careful
balancing decisions will remain as arduous for a regulatory authority as they
would be for a competition authority.

Nevertheless, there are reasons to believe that the use of sector-specific
regulation would at the very least improve the legitimacy of the solutions. The
following developments are relatively theoretical and rely on presumptions,
since so far there is little sector-specific regulatory practice in the telecommuni-

** On the regulatory issues arising from convergence, in addition to the sources cited lupra,
I.B.2., see J.-E. de Cockborne, "L'approche globale de 1'Union europeenne sur les problemes de la
socitte de I'information" [1998] RMCUE 617; N. Gamham, "Telecommunications and audio-visual
convergence: regulatory issues" [1996) CLSR 284; B. Holznagel, "New challenges: Convergence of
markets, divergence of the lawsT" UCLP Web-Doc 5-2-1999, available on the UC1.P Website at
<http://www.digital-law.net/UCLP/index.htinl>; M. Latter, "European mediamatks policies —
Coping with convergence and globalization" (1998) 22 Telecommunications Policy 457 and
Mrt/iVunariA — f>i> Komrri?rn; von 7>/fAommu/tiJt<iri<>n. Compur̂ r u/id Rwu^wii (Opladen:
Westdeutscher Verlag, 1997); H. Schoof and A. Watson Brown. "Information highways and media
policies in the European Union" (1995) 19 Telecommunications Policy 325; Ypsilanu and Xavier,
.vupru, note 217 at 649 ft. as well as the special issue of Telecommunications Policy dedicated to the
topic in April 1998. with articles by C.R. Blackman, J. van CuUenburg and P. Verboest, Y. Benkler,
B. Clements. P. Nihoul. P. Larouche, C. Scon and L.-L. Christians.
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cations sector, given that the current regulatory framework only came into force
at the beginning of 1998, at the EC level and in most Member States.

Firstly, sector-specific regulation derives its legitimacy from a different
source than competition law. Competition law is characterized by very broad
legislation framed in abstract terms and applicable across the whole economy,
which must be concretized in individual cases, and accordingly its legitimacy
very much depends on a series of safeguards, namely that the application of
competition law should follow an adjudicative process, with an obligation to
provide reasons that are subject to judicial review, in the end making competi-
tion law case-bound.'™ As noted in the heading on the downsides of competi-
tion law,"' some of those safeguards render the law somewhat inflexible and
opaque if it is to be used to settle issues that have sector-wide dimensions, such
as those typically arising under the core regulatory mandate described above. In
contrast, sector-specific regulation tends to be contained in legislation that is
both more concrete"* and specific"' than the basic principles of competition
law. The legislative mandate of the sector-specific regulatory authority is thus
more precise than that of the competition authority, and accordingly the former
can more easily and directly draw on its legislative mandate as a source of legit-
imacy, instead of having to rely on the safeguards that would govern its
processes.

Secondly, it follows that, because it does not necessarily operate in an
adjudicative setting — and does not need to do so in order to ensure the legiti-
macy of its decisions —, the regulatory authority can fashion its procedure more
flexibly in order to address sector-wide concerns. It can follow more open
procedures that are not centred on the protection of the rights of litigants, but
rather on the circulation of information on an industry-wide basis, and thus
operate in a context of transparency that also strengthens its legitimacy."* It can
thus conduct rounds of consultations with all interested parties, hearing sessions
with all present, publish proposals and change them substantially as a result of
consultations and hearings, etc. As regards the initiation of proceedings, it can
also afford not only to launch proceedings at will, but also not to exert its juris-
diction, ie not to intervene, even in the presence of complaints relying on prece-
dents, if it considers that intervention would not or no longer be appropriate. By
the same token, it can probably decide more swiftly to terminate a given
measure if it feels that it is no longer required.

Thirdly, since it deals solely with the telecommunications sector, the regula-
tory authority is bound to have a greater expertise than the competition
authority, especially when it comes to the inquiries into the overall costs and

" ° See supra. Chapter Three, I.B.
" ' Seerapra,I.C.2.and3.
"* It is closer to the individual case, meaning that it requires less by way of implementation

(bridging the gap between the legislative enactment and the individual case) than competition law.
* " It applies only to the telecommunications sector, as opposed to the whole economy.
" * Ogus, supra, note 202 at 340-1, indicates that increased transparency should be one of the

main priorities for improving economic regulation.
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benefits of specific decisions or the pricing, costing and accounting policies of
telecommunications firms. In addition, it will usually have more resources to
devote to proceedings than the competition authority, whose resources are
generally stretched; for detailed inquiries into pricing, costing and accounting
matters, this might prove a very significant advantage."'

Finally, the type of measures envisaged under the core regulatory mandate as
outlined above are likely to be fairly light-handed, and they would only be taken
after careful consideration, which would include among others a consideration
of the costs generated by the intervention as against the benefits to be derived
from it. Even if the term "regulatory intervention" was used, it must not be read
as a reference to a "command-and-control" model. It appears more likely that
the regulatory authority would act as a monitor and a facilitator, keeping an eye
on the evolution of the sectors to see if any problems arise along the way, and
bringing all interested parties around a common table to try to reach a consensus
solution (with the requisite amount of pressure). In more litigious situations (eg
supplier access problems where access to the resources of a dominant supplier is
at stake), at least the authority would be able to reach its conclusions on a well-
informed basis, after having heard all interested parties. In this respect, sector-

specitic regulation would'compare lävouraory" io eompenütin" Jwv «viibnr"
measures should by definition be taken in the context of an individual case, with
the interests of the two parties in mind (as opposed to the interests of all inter-
ested parties throughout the sector as a whole). Competition law measures also
tend to be fairly directive as opposed to facilitative.

In the end, the case for sector-specific regulation made out in this section
might perhaps allow for a better treatment of the areas where some difficulties
arise with the application of competition law, as they were identified in the
previous Chapter and at the beginning of this one. Sector-specific regulation,
with the core mandate set out here, would deal with these areas on a sounder
basis and possibly with greater legitimacy than competition law. Ultimately, the
question would thus not be whether sector-specific regulation is better than
competition law or vice versa as an instrument of economic regulation, or
whether in due time competition law is bound to displace sector-specific regula-
tion, but rather how these two instruments can both tackle telecommunications
in such a way that they complement each other and that their respective
strengths are used adequately. It is submitted that, even in the long term, sector-
specific regulation will remain essential for the regulation of one of the dual
roles of the telecommunications sector — namely as foundation for the whole of
economic and social activity —, since it can deal with the issues arising in
connection therewith more consistently and with greater legitimacy than compe-
tition law. At the same time, competition law should with time become the main

•"* As reflected in the major price inquiries launched by the Commission under EC competition
law. where NRAs were ultimately called upon to conduct the finer and more demanding task of
looking into prices and costs, on the basis of information collected using the strong investigation
powers of the Commission under EC competition law: see supra. Chapter Three, V.B.I, b. ,s»
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regulatory instrument for the other role of the telecommunications sector, as a
sector of economic activity. Obviously, these two roles (and the realms of
competition law and sector-specific regulation) will overlap to some extent, and
coordination will be needed between the activities of competition and regulatory
authorities.

III. SECTOR-SPECIFIC REGULATION AT THE EC LEVEL

Having set out the long-term case for sector-specific regulation in the previous
section, this last section provides a brief overview of how such regulation would
fit within EC law.

As a first step, one must inquire whether, and if so how far, sector-specific
regulation will be required at the EC level (1.). The current framework is then
reviewed to see whether and how it might already correspond to the case set out
above (2.). Thereafter, both the legal basis (3.) and the institutional implications
(4.) of such case will be surveyed.

1. The need for EC sector-specific regulation

The introduction of the principle of subsidiarity with the EU Treaty-™ brought
to the fore the basic issue of whether any need for EC-level action arises. The
subsidiarity principle gave rise to a lot of academic debate;'"" in light thereof
and of the practical experience gained since the EU Treaty, a Protocol on the
application of the principles of subsidiarity and proportionality was added to the
EC Treaty through the Treaty of Amsterdam. The following discussion will take
that Protocol as the starting point for the application of the principle of
subsidiarity. The Protocol elaborates upon the condition found at Article 5(2)
EC (ex 3d(2)); a proposed EC action will be considered justified in respect of
subsidiarity if the following conditions are fulfilled:

- the issue under consideration has transnational aspects which cannot be satisfacto-
rily regulated by action by Member States;

- actions by Member States alone or lack of Community action would conflict with
the requirements of the Treaty (such as the need to correct distortion of competition

** or avoid disguised restrictions on trade or strengthen economic and social cohesion)
'^ or would otherwise significantly damage Member States' interests;
*•— action at Community level would produce clear benefits by reason of its scale or

effects compared with action at the level of the Member States.

" ' The principle is found at Art. 5(2) EC (ex 3b(2)). The whole of Art. 5 EC is sometimes
presented as the subsidiarity principle, but in fact the first and third paragraphs are concerned with
different principles, namely the principle of legality or enumerated powers at Art. 5(1) (Community
action must be based on a power conferred by the Treaty) and that of proportionality at Art. 5(3)
(Once it is determined that Community action would be appropriate, it must still be limited to what
is necessary only).

" ' See for instance the list of references given in Groefcn-Zuleeg, Ait. 3b.
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At the outset, it must be underlined that, even on a view that is most sceptical
of Community action, some minimal set of rules must be enacted at EC level.
Indeed, it was shown in the preceding Chapter that, especially in light of its
recent evolution, EC competition law overlaps to a considerable extent with
sector-specific regulation."* Thus, even if one takes the view that sector-
specific regulation should be left to the Member States, EC law will nevertheless
come in the picture through EC competition law. As was mentioned earlier, EC
competition law applies in principle uniformly throughout the EC, and as such it
does not allow for much differentiation between Member States.-"' Whatever
room for discretion and differentiation that would be left to Member States
could thus be curtailed through the uniform application of EC competition law
to issues where it overlaps with sector-specific regulation. In order to make a
vertical division of powers at all possible in EC telecommunications law, there-
fore, at the very least some horizontal conflict rules between EC competition
law and sector-specific regulation would be required.

On a more balanced examination, however, it appears that there is room for
EC sector-specific regulation in the telecommunications sector, beyond a
minimal set of rules to govern the interplay with EC competition l a w . ^ Taking
as a starting point the case for sector-specific regulation made in the preceding
section and examining it in the light of the criteria of the Protocol to the Treaty
of Amsterdam, as set out just above, the following remarks can be made. It must
be kept in mind that leaving regulatory issues at Member State level can also
have EC-wide benefits in the form of regulatory competition.^'

The "virtual network" with which sector-specific regulation is concerned does
not have any a prior/ geographical dimension. The concern of the regulatory
authority is to monitor for any losses of overall welfare that might result from
network effects. For some issues, significant network effects will occur up to the
largest possible network reach (ie worldwide): for instance, failure to connect
certain customers to the network (customer access) or lack of interconnection
between networks (transactional access) would cause a loss that is not neces-
sarily localized, and hence they certainly have a transnational (if not global)
dimension. Some other issues might be dealt with adequately at a more local
level: for instance, for the time being no significant positive or negative effect
on pan-European (or global) welfare should result from a national decision as to
whether new providers of third-generation mobile services (UMTS) will benefit
from national roaming (supplier access) or whether universal service should be

"• See jupra. Chapter Three, HI. and V.B.I.«.
"* See supra, I.C.I. See also W. Sauter. "The System of Open Network Provision legislation

and the Future of European Telecommunications Regulation", in C. Scott and O. Audeoud. 77i«
/•Wure t>/£C TWrrommiinirariofu Law (Köln: Bundesanzeiger, 1996), 105 at 127.

"*" See also the analysis made by M. Cave and P. Crowther. "Determining the level of regulation
in EU telecommunications" (1996) 20 Telecommunications Policy 725 at 728-31, and J.M. Sun and
J. Pelkmans. "Why Liberalisation Needs Centralisation: Subsidiarity and EU Telecoms" (1995) 18
Wd Econ 635.

•**' On this point see J.M. Sun and J. Pelkmans. "Regulatory Competition in the Single Market"
(1995)33JCMS67.
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extended to Internet access (customer access). Accordingly, while some issues
coming within the scope of sector-specific regulation under the case made out in
the previous section will definitely have transnational dimensions, no hard-and-
fast conclusions can be reached. As rules of thumb, it can be assumed that trans-
actional access issues — because of their bilateral nature — are more likely to
reach transnational (if not global) dimensions, and that the number of transna-
tional issues can only increase with time as the use of telecommunications
expands.'**

On any issue with a transnational dimension, action by Member States alone
might not suffice and might even conflict with the requirements of the Treaty,
within the meaning of the Protocol to the Treaty of Amsterdam (above). On a
matter of transactional access, for instance the standardization of a given
service, if the objective is to exploit EU-wide (or Europe-wide, or even world-
wide) network effects, it goes without saying that all Member States must
follow the same solution. If one or a few choose different technological
solutions, then the objective will not be met. Prior to GSM, for instance,
Member States had adopted a number of incompatible first-generation mobile
communication standards, and the benefits to be drawn from EU-wide transac-
tional access (in the form of roaming, for instance) were clearly not obtained, as
became clear when the second-generation GSM standard was introduced. Since
it cannot be assumed that Member States will spontaneously align their regula-
tory decisions, some form of EC-level coordination can become necessary.-'"

Finally, sector-specific regulation at EC level does produce extra benefits in
comparison with action at Member State level. Indeed, only at the EC level can
the EU-wide "virtual network" be fully taken into account. The cross-border
dimension, in particular, can escape the attention of national regulators.

2. Current status

In any event, it seems that at this point in time, the minimalist view first outlined
has been discarded in favour of the more balanced view. Indeed, a large propor-
tion of the current EC regulatory framework would fall under the case for
sector-specific regulation set out in the previous section, indicating that at least
as far as those substantive provisions are concerned, it was found that the matter
was properly dealt with at EC level.

'** It will be noted that as soon as network effects start to be appreciable beyond a local dimen-
sion, they can quickly reach global dimensions, so that the proper level for regulatory supervision
would be worldwide. For instance, network effects arising from interconnection are probably only
exhausted globally. Especially in this era of globalization, chances are that significant value is
created every time new networks are interconnected (and new subscribers can be reached on each
respective network), and that until all networks are interconnected. Accordingly, on these issues, the
regulatory mandate at EC level would only be properly discharged if some international coordina-
tion also took place. In the case of interconnection, that was done through the agreement reached
within the WTO in 1997: see the Reference Paper, .supra, note 104.

*** In this respect, when Member States go in diverging directions on matters of transactional
access, a State-sanctioned 'Tweedledum and Tweedledee" situation arises at the EC level, which if
enduring would call for regulatory intervention in order to ensure transactional access (if justified):
see supra, H.C J.b.i. and II.C3.c.
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For instance, the ONP framework contains a series of obligations imposed on
operators with significant market power (SMP) to provide leased lines ,*** access
to their networks*" and special network access for organizations providing
telecommunications services.*"* These provisions are now seen as part of transi-
tional sector-specific regulation, reflecting some of the expanded substantive
principles set out in the previous Chapter.**' In the long-run, they could also be
construed as supplier access provisions, on the grounds that they would be
needed for newcomers to be able to provide new and innovative services
without being overly disadvantaged by network effects. Yet, on the basis of the
analysis of supplier access made above, these obligations would have to be re-
assessed: the notion of Significant Market Power (SMP) is not really relevant to
supplier access.*"" An obligation to provide access imposed on the basis of the
supplier access rationale arises not because the addressee has any degree of
market power, but rather the addressee controls a facility (local loop, etc.) that
plays a role in creating network effects that impede the entry of new and innova-
tive suppliers.**" If the current set of SMP obligations were recast in that light,
they would have to be either reduced in view of the larger range of addressees,
or limited to a range of addressees defined by reference to other criteria than
SMP. Indeed wide-ranging obligations on every firm to provide access (o its
networks are not desirable, in the light of the cost-benefit analysis set out in
relation to supplier access and essential facilities cases; it would prove too much
of a disincentive on innovation and upgrade of the networks.**'

The provisions concerning universal service at Directives 98/10*" and
97/33*'* would qualify as customer access measures under the rationale set out
above.*''* In addition, it could be argued that the obligation to provide leased
lines at Directive 92/44 is also a customer access measure, at least for higher-
end customers.***

Finally, a number of provisions in the ONP framework concern transactional
access.**" For instance, all directives create mechanisms for the drawing up of
European standards concerning the services dealt therein.*** In addition,
Directive 97/33 contains what is perhaps the quintessential transactional access
measure, namely the obligation on Member States to allow and ensure the inter-
connection of public networks and services, coupled with a right and an obliga-
tion to negotiate for each firm providing public networks or services.*"

Accordingly, the rationale for core regulatory mandate set out previously
appears already to be reflected to a certain extent in the current EC telecommu-
nications regulatory framework. Nevertheless, it is not very well articulated, and
at the very least it would seem appropriate to revise the EC regulatory frame-
work to bring the core regulatory mandate more to the fore and explore it more

*•* Directive 92/44, An. 1. The obligation to provide leased lines will not necessarily always be
imposed on organizations with SMP, but it appears clearly from Art. 1(3) that it is primarily aimed
at such organisations.

**' Directive 97/33. Art. 4(2).
" * Directive98/10.Art. 16. . , , . „
** See supra. Chapter Three. V.B. l.a. ' ,s t > R fids ,u
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systematically than has been the case so far. In particular, the current system
whereby the obligation to provide certain services is imposed on operators with
significant market power would need to be rethought when — in the not-so-
distant future — the dominance of the incumbent starts to be reduced and the
regulatory authority starts to see the market more as the "virtual network" which
underlies the case for sector-specific regulation made out above.*'*

3. Legal basis

One of the issues that will arise then is the appropriate legal basis for EC sector-
specific regulation in the telecommunications area.

So far the main directives have been enacted, by the Commission, on the
basis of Article 86(3) EC (ex 90(3)) and by the European Parliament and the
Council, on a traditional basis linked to the internal market, namely Article
95(1) EC (ex 100a(l )).'*> At the end of Chapter Two. it was concluded that
Article 86(3) would probably cease to be available as a legal basis following the
removal of special and exclusive rights.**

Accordingly, the traditional bases related to the internal market could be used
for the further evolution of the EC telecommunications regulatory framework,
but without the benefit of Article 86(3) EC as a "hard core", as was the case
until now. As explained in Chapter Two, Article 86(3) directives were used by
the Commission to fix the main parameters of the EC regulatory framework at
the start of the decision-making procedure for directives based on Article 95
EC/""

Article 95 EC is a fairly open-ended provision, since it provides a basis for
"measures for the approximation of the provisions laid down by law, regulation

*** This is already recognized in Directive 92/44, which provides for the obligation to be imposed
on non-SMP operators as well, under certain circumstances. In the long-run, however, it might
simply not be necessary anymore to ensure by way of regulation that at least one operator provides a
given set of leased lines at any point in the territory.

*» See supra, II.C.l.
'*> See supra. Chapter Three, HI.A.5.
' " Directive 98/10, Art. 3-8, setting out the minimal scope of universal service obligations.
*" Directive 97/33, Art. 5, setting out the rules applicable to the financing of universal service

obligations through industry-wide mechanisms.
" ' See supra, II.C.2.
'»* Directive 92/44, Art. 1.
' " In addition, a series of other Community measures were already mentioned above in the

heading on transactional access: see supra, H.C.3.b.i.
** See Directive 90/387, Art. 5, Directive 92/44, Art. 7, Directive 97/33, Art. 13 and Directive

98/10. Art. 20.
*»' Directive 97/33, Art. 3(1), 3(2) and 4(1).
"* In this respect, the issue of national roaming to the benefit of new entrants offering UMTS

services might provide an early opportunity to revisit those issues, as pointed out supra, II.C.I.
' " The ONP directives were enacted on the basis of Article 95 EC alone. The Licensing

Directive (Directive 97/13) was also enacted on the basis of Articles 47(2) and 55 EC (ex 57(2) and
66).

*" See supra, Chapter Two, II.
«" On the interplay between directives based on Article 86(3) EC (ex 90(3)) and Article 95 EC

(ex 100a) in the run-up to full liberalization, see supra. Chapter Two, I.E. >«www«
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or administrative action in Member States which have as their object the estab-
lishment and functioning of the internal market". On the face of the text,
measures adopted pursuant to Article 95 EC can thus bear on any domain which
is objectively related to the internal market.*" The only limitation on the scope
of Article 95 EC would then come from its subsidiary nature ("save where
otherwise provided in this Treaty")/**" When in the 77fa/iium Dj'oxüfe case the
ECJ first ruled on Article 95 EC as a legal basis,'**' it gave that Article quite a
wide construction, which prompted many authors to voice concerns that Article
95 EC may have so broad a scope that it could reduce other policies to
"remains".'"" In subsequent case-law, the ECJ has introduced a new test based
on the principal/ancillary distinction, whereby''**

the mere fact that the establishment or functioning of the internal market is involved is
not enough to render Article 100a of the Treaty [now Article 95 EC] applicable and
recourse to that article is not justified where the act to be adopted has only the ancil-
lary effect of harmonizing market conditions within the Community.

That distinction was criticized by some as overly subjective,'**" but it does fit in
well with the subsidiary nature of Article 95 EC.*"

Even if the ECJ put some limits to the scope of Article 95 EC (ex 100a), it
still remains a provision without very precise boundaries. Indeed, the justifica-
tions put forward to fit the current ONP framework under Article 95 EC are
fairly sketchy. Directive 90/387 simply mentions that/**"

the full establishment of a Community-wide market in telecommunications services
will be promoted by the rapid introduction of harmonized principles and conditions for
open network provision

whereas Directive 97/51, which amended Directive 90/387 ahead of full liberal-
ization, states thar"°

*" As G/w/x-n-Bardenhewer/Pipkom, Art. 100a at 2/2252-4, para. 24-5, point out, the case-law
of the ECJ emphasizes the objective relationship to the internal market; the will of the Community
institutions is not relevant.

* " See Gr<«/wi-Bardenhewer/Pipkorn, Art. 100a at 2/2242 and 2/2269-71, para. 5 and 47-9.
* " ECJ. Judgment of 11 June 1991, Case C-300/89, Com/niuitwi v. COM««/ r77/a/uum rfjoxW«;

[I991| ECR I - 2867. In (hat case. Article 95 EC was opposed to Article 175 EC as a possible legal
bails for Directive 89/428 of 21 June 1989 (1989] OJ L 201/56.

*°* The term was used by R Barents, "The Internal Market Unlimited: Some Observations on the
U-gal Basis of Community legislation" (1993) 30 CMLR 85 at 105.

** ECJ, Judgment of 28 June 1994. Case C-187/93, /»ar/jamem v. Cou/u-i/ fWoftt Sfcpm«nM)
[19941 ECR 1-2857 at Rec. 25. This test was first introduced in the judgment of 17 March 1993,
Case C-155/91, Com/niKion v. Couna/ ( W O J « ) [1993] ECR 1-939. See also the judgment of 9
November 1995.Case C-426/93. German)- v. Counrtf (Siuin«5 r*git«rj> [1995) ECR 1-3723.

*" Sec A. Dash wood. "The Limits of European Community Powers" (1996) 21 ELRev 113 at
120-2. See also D. Geradin, "The legal basis of the waste Directive" (1993) 18 ELRev 418.

** See the case comment of A. Wachsmann on Case C-15S/9I (raprn. note 406) (1993) 30
CMLR 1051 at 1063.

* • Directive 90/387. Rec. 4.
*'" Directive 97/51. Rec. 5.
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the basic principles concerning access to and the use of public telecommunications
networks and publicly available telecommunications services, set out within the open
network provision framework, must be adapted to ensure Hurope-wide services in a
liberalized environment, in order to benefit users and organizations providing public
telecommunications networks and/or publicly available telecommunications services...
[Nevertheless, the provision of universal service and the availability of u minimum
set of services must be guaranteed to all users in the Community in accordance with
the Community measures applicable... [A] general framework for interconnection to
public telecommunications networks and publicly available telecommunications
services is needed in order to provide end-to-end interoperability of services for
Community users.

The reasoning is equally brief in the Licensing Directive/" As long as the ONP
framework and the Licensing Directive can be presented as instruments to
ensure that no distortions of competition arise, such cursory reasoning may
suffice. However, as seen above, the role of sector-specific regulation in the
management of telecommunications as an economic sector, while it moves from
monopoly to competition, is bound to vanish with time as market power is
reduced; in the long run, sector-specific regulation should focus on the supervi-
sion of telecommunications in their second role as a foundation for economic
and social activity/*'* A number of provisions of the current ONP framework
can already be seen in that perspective, as the preceding heading showed.

At the same time, rethinking sector-specific regulation to concentrate on the
second role of telecommunications, ie on the "virtual network" described previ-
ously, could very well improve its consistency by giving it a more precise focus
— the core regulatory mandate as well as the other functions traditionally
associated with sector-specific regulation*'•* — than the general objective of
preventing distortions of competition in the internal market.

Accordingly, some other legal basis than Article 95 EC might come into
question, namely Article 155 EC (ex 129c), dealing with trans-European
networks (TENs)/"* The purpose of Article 155 is set out in the preceding
Article:

Art/We 754

1. To help achieve the objectives referred to in Articles 14 and 158 and to enable
citizens of the Union, economic operators and regional and local communities
to derive full benefit from the setting-up of an area without internal frontiers,
the Community shall contribute to the establishment and development of
trans-European networks in the areas of transport, telecommunications and
energy infrastructures.

2. Within the framework of a system of open and competitive markets, action by

«" Directive 97/13, Rec. 2-3.
*'* This is the case for sector-specific regulation made out Ti^ra, IT.B.
*" See 5i?>ra, HA. and C.
*'* Trans-European networks are dealt with at Title XV (ex Title XII), comprising Articles 154 to

156 EC (ex 129b to 129d).
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the Community shall aim at promoting the interconnection and interoper-
ability of national networks as well as access to such networks. It shall take
account in particular of the need to link island, landlocked and peripheral
regions with the central regions of the Community.

Articte 755

1. In order to achieve the objectives referred to in Article 154, the Community...
shall implement any measures that may prove necessary to ensure the interop-
erability of the networks, in particular in the field of technical standardisa-
tion...

2. Member States shall, in liaison with the Commission, coordinate among
themselves the policies pursued at national level which may have a significant
impact on the achievement of the objectives referred to in Article 154. The
Commission may, in close cooperation with the Member State, take any
useful initiative to promote such coordination.

3. The Community may decide to cooperate with third countries to promote
projects of mutual interest and to ensure the interoperability of networks.

As appears from Article 154(1), the provisions on TENs apply to three network-
based economic sectors, namely transport, telecommunications and energy. The
differences between these sectors have somewhat hampered the development of
TENs in telecommunications.'"* Indeed, the idea of TENs in telecommunica-
tions originated at the end of the 1980s, before the Treaty on European
Union.'*"' Transport, energy and telecommunications were put together to gain a
critical mass, so that TENs could be added as a new title in the EC Treaty, when
it was revised through the EU Treaty in 1992/"^ The limited extent of the
similarities between the three sectors became apparent with the White Paper on
Growth, Competitiveness and Employment, where transport and energy were
indeed dealt with as TENs, with the Commission proposing substantial invest-
ments to upgrade those networks, while telecommunications was not presented
so much as a TEN but rather as part of the promising "Information Society".""*

*" The difficulties of lining transport, energy and telecommunications under one approach are
apparent in A. Blandin-Obemesser. "Les reseaux transeuropeens de telecommunications" [1993]
DIT 16, despite the efforts of the author to integrate telecommunications within the TEN Title of the
EC Treaty.

*'* See for instance the Communication 'Towards Advanced Telecommunications in Europe:
Developing the Telecommunications High Speed Links ('Electronic Highways') for the
Community's 1992 Market" COM(88)341nna) (21 June 1988).

*" See the Communication "Towards trans-European networks — For a Community Action
Programme" COM(90)!S85tinal (10 December 1990).

•"* Suf>ru, mile 183. While telecommunications were dealt with in Chapter 3 concerning TENs,
it. when it came to identifying priority development themes at 20 ff., telecommunications were put
in theme I (Information networks), while the other TENs were dealt with together under another
theme. Revealing of the differences between transport and energy, on the one hand, and telecommu-
nication;., on the other hand, is for instance M.M Roggenkamp. "Transeuropese netwerken — Op
weg naar ecn communautair infrastructuurbeleid?" (1998) SEW 416, where the author leaves
telecommunications aside early on because they have not evolved in the same fashion.
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The Commission proposals in the latter area had nothing to do with investment
in infrastructure, emphasizing instead the need to prepare Europe to become an
Information Society, at the legal, economic and social level.'"'' The idea of
using TEN policy to fund infrastructure rollout in the telecommunications sector
was definitely laid to rest with the Report of the Bangemann Group, which left
no doubt that the telecommunications industry did not want the State to inter-
vene in the roll out of TENs.*™ Indeed, in a liberalized environment, it would
appear strange if not out of place for Community institutions to identify infra-
structure projects of common interest and support them financially, as is being
done in the transport and energy sector.**' The focus of TEN policy in the
telecommunications sector was moved henceforth to supporting measures for
certain applications, some of which would not be undertaken on a commercial
basis.""

In all of this, the normative dimension of the provisions on TENs was either
lost or simply ignored. While the TEN Title was used so far mostly for financial
or research purposes, the wording of Articles 154 and 155 EC (ex 129b and
129c), as it is quoted above, would also support more normative measures of a
regulatory type, such as those that would be part of sector-specific regulation
according to the case set out in the preceding section, for instance provisions on
access to networks or services, universal service or transactional access (inter-
connection, interoperability, standardization, compatibility).*" They correspond
very much to the enumeration found in Article 154(2) EC. Furthermore, the
second alinea of Article 155(1) EC empowers the Community to implement
measures for these ends; the term "measure" would indicate that not only
decisions are contemplated, but also regulations and directives such as might be
necessary if regulatory intervention was needed pursuant to the model set out
above.

At the level of principle, the "virtual network" on which sector-specific
regulation would focus could be seen, at the EC level, as a TEN:"* As outlined
above, the core regulatory mandate concerns the monitoring of adverse impacts

«'» Ibid, at 105 ff.
*** 5upra, note 184, for instance at 30: "The Group believes the creation of the information

society in Europe should be entrusted to the private sector and to market forces". The Bangemann
Group was made up of prominent industrialists, around then-Commissioner Bangemann, and had
been mandated by the European Council to reflect on the information society.

•"' See the first and third alineas of Art. 155(1) EC (ex 129c) not reproduced here. Sec also
Groefcen-Erdmenger, Art. 129c at 3/1575 ff.

* " See Decision 1336/97 of 17 June 1997 on a series of guidelines for trans-European telecom-
munications networks [1997] OJ L 183/12. See also C. Turner, 7>aru-£urop«in fe/ecommumca/ion
nefHwii: »Ae cfoj//enge/or inrfurtria/ po/icy (London: Rout ledge. 1997), "Trans-European telecom-
munication networks: towards global interoperability" (1996) 16 Info Serv & Use 129 and "The
Evolution of Trans-European Telecommunications Networks" (1997) 8 Util Law Rev 228. For a
more critical view of the relevance of the current TEN policy in the telecommunications sector, see
P. Kruger, "Going out with a Bangemann" (1999) 26:9 CI 70 and 'TENs: closing the reality gap...?"
(1997) 7:11 Public Network Europe 64.

«» See jupra, II.C.
*** Article 154(2) already recognizes that a TEN could be made up of a large number of

networks.
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on overall welfare arising from network effects, as regards supplier access,
customer access and transactional access, with intervention to correct those
impact if justified. It aims to ensure that the "virtual network" made up of the
sum-total of the telecommunications sector discharges its foundational role for
economic and social activity, which at the European level would qualify it as a
TEN within the meaning of Article 154(1) EC (ex 129b(l)).

The normative dimension of the TEN Title did receive attention from one
Community institution, namely the ECJ. In two cases, the ECJ quashed
measures that were adopted on the basis of Article 308 EC (ex 235) and found
that Article 155 EC (ex 129c) should have been used instead.*" The leading
case concerned Edicom, a programme aiming to facilitate the migration of
regional, national and Community statistical systems for trade in goods towards
interoperability at the European level, using harmonized standards and commu-
nication procedures."* Before the ECJ, the Council argued that Article 155 EC
could not be used as a legal basis since the Edicom programme was not
concerned with the creation of a network.*" The ECJ disagreed, finding that the
Edicom programme was "intended to assure the interoperability of national
telematic networks and thereby to foster their convergence towards a trans-
European telematic network", and could thus be adopted under Article 155
EC.""* The use of Article 155 EC does not depend on the creation of a network,
but can very well aim to improve the integration between networks. As to
whether Article 95 EC (ex 100a) would have been a more appropriate basis than
Article 155 EC, the ECJ restated its more recent case-law on the limits to the
scope of Article 95 EC, as set out above, and noted that TENs also aimed to
foster the internal market, as the reference to Article 14 EC at the beginning of
Article 154(1) EC indicates. It followed that "as far as the interoperability of
networks in relation to the establishment of the internal market in particular is
concerned, the second indent of Article 129c( 1) [now 155(1)] constitutes a more
specific provision than Article 100a [now 95].'"*" In the end, therefore, the ECJ
found that the TEN Title constitutes the most appropriate basis for measures
designed to bring about a TEN, in the form of a series of networks (ie a "virtual
network").

Accordingly, it would appear possible, and even desirable, to migrate from
Article 95 EC (ex 100a) to Article 155 EC (ex 129c) as the legal basis for

« " ECJ, Judgment of 26 March 1996. Case C-271/94, PoWiomen/ v. Counci/ (Ed/com; [1996]
ECR 1-1689 and Judgment of 28 May 1998, Case C-106/96, PaWiamenr v. Cowtci/ f/ZM) [1998]
ECR 1-3231. The latter judgment follows the former and will not be discussed further. On the former
judgment, see the case comments of R. Barents. (1996) 33 CMLR 1273 and RH. van Ooik. [1997]
SEW 71.

•'-'' See Decision 94/445 of 11 July 1994 on inter-administration telematic networks for statistics
relating to the trading of goods between Member States (Edicom) [1994] OJ L 183/42, Art. 1. The
same text has been kept in the new Decision enacted on the basis of Article 156 EC (ex 129d) after
the ECJ judgment: see Decision 96/715 of 9 December 1996 [19%] OJ L 327/34.

* " Judgment of 26 March 1996, supra, note 425 at Rec. 17.
« • Ibid, at Rec. 23.
*» Ibid, at Rec. 33.



i'/ub'ng S«-for-Sp«-j/ic /foxu/att'on 413

sector-specific regulation in the long-run, if such regulation is to be sustained
according to the case set out in the preceding section.*'*' This would mean that
the ONP framework, for instance, would be based on Article 155 EC.*" As for
the Licensing Directive (Directive 97/13), it could then be based on Article
47(2) and 55 EC (ex 57(2) and 66), since it concerns the coordination of condi-
tions for access to the market, with Article 155 EC as a basis for the substance
of those conditions.*-" Even if procedurally the two bases do not differ
anymore.*" Article 155 EC provides a greater sense of direction (through
Article 154 EC), since it contains explicit objectives relating to the telecommu-
nications sector within the Internal Market. As a further consequence thereof.
Article 155 EC would offer a firmer basis than Article 95 EC for the external
competence of the EC. especially since external relations are expressly provided
for at Article 155(3) EC.**

4. Institutional implications

Even if sector-specific regulation was based on the TEN Title, thus making its
aims more explicit, the institutional settings would not need to be changed
dramatically. The present section makes a rapid survey of the institutional impli-
cations of the case for sector-specific regulation put forward previously. For the
purposes of discussion, a distinction could be made between legislation (a.) and
individual decisions (b.), with a more or less precisely defined area of policy-
making and coordination falling between them (c) . Finally, the coordination
with competition law is also briefly dealt with (d.).

a. Af r/ie /egiWarive /eve/

At the legislative level, the EC Treaty already provides for an institutional struc-
ture, with a decision-making procedure. Irrespective of whether Article 95 or
155 EC (ex 100a or 129c) is used as a legal basis, the co-decision procedure of
Article 251 EC (ex 189b) will apply, meaning that the Commission will enjoy
the right of initiative, and that the final decision will be made by the European
Parliament and the Council acting jointly.

Without going into the finer details of the co-decision procedure, it can be
noted at the outset that it suffers from certain shortcomings that would justify
that its use be limited to general enactments and procedural provisions. Prior to

**• In his theory of the State duty regarding infrastructure, Hermes also points out to the TEN
Title as the logical source and expression of such a duty at the European level: Hermes, jupra, note
240 at 328-9,352-3 and 379.

•*•" Article 95 EC might retain a role for any transitional measures that would still be needed to
support competition law in the transition from monopoly to competition, ie sector-specific regulation
concerning the first role of telecommunications as a sector of activity.

*** Article 95 EC could retain a residual role here as well.
•*" Following the modifications to Article 156 EC (ex 129d) made by the Treaty of Amsterdam,

all measures taken pursuant to Article 155 EC (ex 129c) are adopted according to the co-decision
procedure set out at Article 251 EC (ex 189b). The co-decision procedure applies to Article 95 EC
as well.

*** This last observation was inspired by a conversation with H. Schneider.
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liberalization, when telecommunications were still under State monopoly in
most EU Member States, it could be assumed that the Member State representa-
tives sitting in the Council were competent to discuss all matters, from regula-
tory principles to operational details, even though the point of view of users and
consumers was not necessarily brought to bear (to some extent, the European
Parliament took these interests to heart and corrected that weakness). As illus-
trated in Figure 4.2, presented earlier in this Chapter, the situation has become
far more complex: each Member State harbours a number of diverging and
potentially clashing interests, including those of the regulator (NRA, but also
NCA), the incumbent, the newcomers, the business users, the residential users,
the administration qua policy-maker as well as the administration qua owner.*"
Just as it might be illegitimate for the Commission to continue using "hard"
competition law powers in this multi-faceted context,**" it is difficult to see how
the Council would manage to be representative of all these various interests;
presumably, each Member State will ultimately decide to espouse one of the
interests listed above, and accordingly the result of the Council deliberations
might not bear much relationship with the range of interests that were present in
each Member State and EU-wide .*" The European Parliament can attempt to
overcome that difficulty by taking an EU-wide approach in its own delibera-
tions, but it is only one of the co-deciders, with the Council. That difficulty is
not peculiar to telecommunications, but it is relatively new to that sector.

Accordingly, on the basis of the institutional and procedural setting provided
for in the EC Treaty, the legislative framework should contain a statement of the
regulatory mandate, with some general and procedural provisions, but without
too much detail."'-"' If the EC Treaty could be modified, it might be possible to
integrate the legislative framework more closely with the policy-making and
policy coordination level described further below.'*™

b.

In any event, the legislative framework should not be so detailed as to contain
determinations of specific cases or situations. These determinations will
typically arise in the context of a request or a complaint from the industry or
another interested party, and will concern a very definite set of facts (access to a
given facility, adoption of a given standard, etc.). A number of these determina-
tions could also involve competition law problems; the coordination between
competition law and sector-specific regulation is discussed further below.**" In
the procedural and institutional framework delineated in the preceding Chapter,

*" To which should be added other actors in neighbouring sectors, such as equipment manufac-
turers, broadcasters and media firms, etc.

*•** As pointed »nit .supra. l.D.2.
*•" In that sense, the outcome of Council deliberations might be somewhat haphazard.
**• See for instance the recommendations made by Ovum, Ji^ra, note 4 at 21-2 on the content of

a revised directive in interconnection (currently Directive 97/33).
**" M/ru,llI.4.c.
•*> a, IH.4J.
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it was noted that, in line with the general principles of EC law, implementation
of sector-specific legislation (including such individual decisions) was left to the
Member States, and more specifically to the NRAs created pursuant to EC
law.'*'"

Over the past years, a lot of time and energy was devoted to studying the
advantages and disadvantages of creating a European Regulatory Authority
(ERA) for telecommunications.*" One of the main tasks envisaged for such an
ERA would be to render individual decisions on matters deemed to be better
dealt with at Community level. Amongst Community institutions, the most
active advocate of an ERA so far has been the European Parliament. In the
course of the legislative procedures leading up to Directives 97/13 and 97/33,
the EP proposed amendments to force the issue to be examined,*'" and
succeeded, at the Conciliation Committee stage for Directive 97/33. in having it
put on the agenda of the 1999 Review .*•*• The Commission regularly requests
surveys and studies on the topic,*" but these have not returned clear endorse-
ments for the creation of an ERA,**" and accordingly the Commission has been
rather reserved on that issue. As can be expected, the Council tends to oppose
the creation of an ERA.*" At this point in time, it would seem that the creation
of an ERA remains a remote perspective.

Indeed, a rapid survey of the main regulatory areas where such individual
decisions are taken shows that the added value of an ERA at that level would be
limited:'"»

**' See supra. Chapter Three, V A. l a .
*** See among others Cave and Crowther, supra, note 380; C. Doyle, "Effective sectoral regula-

tion: telecommunications in the EU" (1996) 3 J Eur Pub Pol 612; J. Pelkmans, "A European
Telecoms Regulator?", in P. Vass, ed., Neftvorifc /m/iufri« m Europe: Preparing /or CompeM/io/i
(London: Centre for the Study of Regulated Industries), ch. 5 and J. Worthy and R. Kariyawasam,
"A pan-European telecommunications regulator?" (1998) 22 Telecommunications Policy 1.

*" See for Directive 97/13, Amendment 6 at first reading [1996] OJ C 166/78 at 80 and for
Directive 97/33, Amendment 56 at first reading [19961 OJ C 65/69 at 84 and Amendment 31 at
second reading [1996] OJ C 320/138 at 149.

**• Directive 97/33, Art. 22(2).
*" See Forrester, Norall & Sutton, 77ie /rufi/ufiona/ Framen-oHl: /or die ftegu/a/ion o/

7ew?com/nun/ca»io/« and //ie y4pp/icaf/on o///ie £C Compe»i7i'on ffu/e* (1996), NERA and Demon
Hall, /MUM /tood'ared wi/fl »A« Crea/ion o/ a European Äe#u/a»ory 4u/«orify /or
7>M>communica<ioru (1997) as well as Cullcn International and Eurostrategies, fte/wrj on »ne
foui'Me Adi/ed Va/ue o/European Kegu/a/ory Aufnori'/y/or re/ecommunica/ions (draft, 1999).

*** See the findings of the recent survey conducted in the course of the Cullen International and
Eurostrategies study, ibid.

*" The Council initially rejected the EP's amendments: see Common Position 34/96 of 18 June
19% [1996] OJ C 220/13 at 33 and Common Position 7/97 of 9 December 19% [1997] OJ C 41/48
at 63. The Press Release announcing the results of the Conciliation Committee on Directive 97/33
indicates that the Council gave up on that point: Press Release PRES/97/84 (20 March 1997) at 4.

**• Both the NERA/Denton Hall and Eurostrategies/Cullen International studies, .ti/pra, note 445,
at 21-3 and 30-3 respectively, surveyed the industry in order to assess support for an ERA,
according among others to the area of regulatory activity. In both cases, a measure of support was
found on certain issues such as interconnection, but it was not so clear and the number of issues was
not so large that it would justify the creation of an ERA. In addition, the NERA/Denton Hall study
did not distinguish between legislation, individual decisions and coordination, while the
Eurostrategies/Cullen International (at 35-7) study was not very conclusive on that point.
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- As regards non-economic regulation, whether general or sector-specific (eg
security, data protection and privacy, environment, health, etc.), as well as
consumer protection, there is no indication that any individual decisions
would be better taken at EC level.

- With respect to issues traditionally associated with sector-specific regulation
such as the management of scarce resources, coordination at the European
level is beneficial, and in fact essential, for radio frequencies and numbering,
whereas it does not appear so pressing for other resources such as rights-of-
way. Even then, this does not necessarily mean that all radio frequencies and
numbering should be managed directly at the EC level, ie that allocation to
individual firms would be done directly at that level. The advantages of EC-
level management for larger firms must be balanced against the disadvantages
for smaller firms (possibly heavier procedure, less flexibility). It seems that a
number of difficulties could be solved by coordination at the policy-making
level, as is done within the CEPT framework, explained below. Direct alloca-
tion at EC level could remain useful for a few areas (ie European freephone
numbers, etc.).

- Finally, the core regulatory mandate for sector-specific economic regulation,
us uescnbeu'aöove *"'— access to ule 'vinuaineiwont ", comprising supplier,
customer and transactional access — does not either require that individual
decisions be taken at EC level, provided that the decisions of individual
NRAs on such matters are sufficiently coordinated.

In light thereof, on the procedural side, the idea of EC-level licensing appears
questionable, if only because so few cases arise where an individual decision
would be required at the EC level. In addition, it must be noted that the
Commission tried to bring about a regime of mutual recognition for telecommu-
nications licenses, to no avail, since a number of Member States apparently
wanted to retain their right to require licenses for networks located or services
provided in their territory.'"" Directive 97/13 followed a different approach,
trying to overcome obstacles to intra-Community trade not so much through
mutual recognition of national licenses, but rather by harmonizing national
licensing regimes, with a view to limit as much as possible the number of situa-
tions where an individual license would be required to enter the market.'"' It
also provided for the creation of a one-stop-shopping procedure to synchronize
and coordinate national procedures. It would seem that the approach of
Directive 97/13 should be followed, with the aim to reduce national licensing

•** See *upra. MC.
** Before the legislative procedure leading up to Directive 97/13, the Commission had proposed

• licensing framework based on mutual recognition, whereby Member States would have granted in
fact "single Community telecommunications license": see the Proposal of 18 August 1992 [1992]
OJ C 248/4. A toned-down amended proposal also failed to elicit sufficient support in Council:
Amended Proposal of 24 March 1994 [ 1994] OJ C 108/11.

*" See Directive 97/13, Art. 7, discussed supra. Chapter Two, IP.3. On the Licensing Directive
in general, see P. Xavier, "The licensing of telecommunications suppliers" (1998) 22
Telecommunications Policy 483.
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regimes to the strict minimum, instead of introducing EC-level licensing, which
might mark a step back since it would tend towards the "heaviest common
denominator" between national licensing regimes.

An ERA could also be envisaged in order to deal with cross-border disputes
between firms from different Member States.*" On this point, however.
Directive 97/33 contains a simpler system for interconnection matters, whereby
the dispute is to be brought before the NRA dealing with the defendant, with the
possibility of coordination between two NRAs in the case of mutual disputes;
existing recourses under Community or national law are not affected.""-' There
is no reason why such a system would not prove adequate for cross-border
disputes in general.***

Finally, it has been suggested that an ERA could at least fulfill an appellate
function, hearing recourses against NRA decisions. In that way, one significant
theoretical concern relating to NRAs could be addressed, namely regulatory
capture. The latter term is used for a phenomenon that was observed in the
USA, whereby the regulatory authority would be "captured" by the largest
regulated firms, because it crucially depends on them for information and — at
least at the beginning — qualified personnel.*" In the EU it was argued that
NRAs could be captured by the incumbents in that way, a risk which could be
diminished at the EC level.'"* The possibility of appealing to an ERA would
give a measure of protection against regulatory capture, and perhaps even
prevent it. Nevertheless, the decisions of NRAs are already subject to recourses
under national law, since they can generally be challenged before national
courts. Furthermore, in extreme cases, the Commission could also intervene
against a Member State on the basis of Article 226 EC (ex 169), if the NRA
were to favour the incumbent at the expense of newcomers (especially those
from other Member States)/*" Accordingly, an ERA with appellate powers
might not bring much added value in this respect.

*** There are already a number of avenues for disputes in the telecommunications sector; see on
this European Telecommunications Platform (ETP), /nvemory o/Dupu/e /teso/urion Mec/ianiimi:
WTia/ are /Ae c/ioic«/or »A* /e/erommumca/ionj jecfor.'. Document ETP(98) 107 (1998).

* " Directive 97/33, Art. 17.
*** In addition, the system of Directive 97/33 is more in keeping with the general principles of

home-country control and non-discrimination which underlie EC harmonization efforts. In the
telecommunications sector, the principle of home-country control is less present, due to the lack of
mutual recognition for licenses. As mentioned supra, note 451, Directive 97/13 rather concentrates
on eliminating the need for individual licensing.

* " See Ogus, supra, note 202 at 57-8, 94-5. As the author notes, while regulatory capture was
fairly widely debated at some point in time, little concrete evidence was put forward in its support.

•*** See Cave and Crowther, supra, note 380 at 727, as well as W.H. Melody, "On the meaning
and importance of 'independence' in telecom reform" (1997) 21 Telecommunications Policy 195.
While any EC-level authority — Commission or ERA — is bound to depend on incumbents as well,
the interests of incumbents as a class do not converge anymore, as is evidenced by their positioning
on the markets of the others. Accordingly, they are more likely to try to exert influence individually
or in small groups, in which case other interests (other incumbents, newcomers, users, etc.) can
provide a counterbalance.

* " In addition, although serious reservations were expressed as regards that development, the
Commission has given itself a new means of intervention through EC competition law, as set out in
the preceding Chapter.
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c. j4f //je po//cy-wui£m# and policy coorJina/ion /eve/

In the end, the regulatory mandate and procedural framework could be set in EC
law under the decision-making procedure provided for in the relevant EC Treaty
articles. At the level of individual decisions, few reasons can be found to depart
from the general principles of EC law whereby Member States are in charge of
implementation. Consequently, some gap could arise between the legislative
framework agreed at the EC level and its implementation by each Member
State, with the risk of partitioning of EC telecommunications law along national
lines, depending on how each NRA implements and applies it.

If competition law is used to drive EC telecommunications law, then it can
provide a means of keeping some consistency in the law as it is implemented
and applied by the various NRAs; in this respect, the preceding Chapter outlined
how the creation of an area of overlap between EC competition law and national
sector-specific regulation put the Commission in a position to constrain the
actions of NRAs through the use of EC competition law (or its threatened
use)/"* and furthermore how conditions and obligations can be attached to
exemption decisions under Article 81(3) EC (ex 85(3)) and clearances under the
MCR, so as to (ill in the gaps in national sector-specific regulation. Under that
approach, the debate over the creation of a European Regulatory Authority
(ERA) would already have been settled indirectly, since the Commission would
be in a position to act as an ERA for a large number of issues which overlap
with EC competition law.

It is the thrust of this Chapter, however, that competition law cannot alone
suffice to give the impetus to EC telecommunications law, and that sector-
specific regulation will remain necessary in the long-term, not only in its tradi-
tional form (non-economic objectives, scarce resources, etc.), but also for the
supervision of telecommunications as a foundation for economic and social
activity. It would follow that some mechanism other than competition law
would be needed to coordinate the actions of the NRAs within the general
framework of EC sector-specific regulation. So far, a number of more precise
policy decisions — which would normally be seen as a matter for the policy
coordination level — have been taken using the legislative decision-making
procedure, whose legitimacy for such purposes is questionable, as mentioned
just above.'"''

An ERA was also mooted to discharge the policy-making and policy coordi-
nation role. It was explained above that the creation of an ERA encounters a lot
of opposition, and that it appears unlikely in the current circumstances.

In practice, however, there are already a number of European forums where
the implementation of telecommunications policy is discussed.'**"

Historically, the development of EC telecommunications law, as chronicled in

*** See .««/wa. Chapter Three. V.B.I.
**" See the decisions relating to standardization of newer networks (ISDN, GSM, ERMES.

DECT. S-PCS and UMTS), discussed iupra. ll.C3.ba.
** These are reviewed as well in Sauter. .supra, note 379 at 128-30.
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Chapter One, took place against the background of well-established interna-
tional organizations. In 1959 already, a number of postal and telecommunica-
tions administrations (at the time essentially State monopolies) from Europe
decided to form the European Conference of Postal and Telecommunications
Administrations (CEPT), which constituted a regional organization for the
purposes of the International Telecommunications Union (ITU).**' In keeping
with the times, the CEPT recast itself in 1992 as a conference of regulatory
authorities.*** It also developed its organization, creating two committees with
particular relevance for telecommunications, namely the European Committee
for Telecommunications Regulatory Affairs (ECTRA) and the European
Radiocommunications Committee (ERC).*** These two Committees have
created permanent offices to support their activities, called respectively the
European Telecommunications Office (ETO) and European
Radiocommunications Office (ERO).*** It is important to note that CEPT and
its various emanations do not have binding powers, but rather provide a forum
for discussion and coordination. Furthermore, membership is broader than the
EU: CEPT now counts 43 members representing almost all European
countries.*" Community institutions, in particular the Commission, take part in
the activities of CEPT and its emanations, but they have no right to vote.

Moreover, it must be noted that CEPT transferred its standardization activities
to a distinct organization created in 1988, the European Telecommunications
Standards Institute (ETSI). ETSI brings together not only regulators but also
network operators, service providers and equipment manufacturers, for a total of
over 600 members.*** ETSI works in close cooperation with the Community,
and it usually receives the mandates for the development of EC standards in the
field of telecommunications.**^

Finally, a number of coordination instances also exist within the EC frame-
work. First of all, implementation committees were created under the main
Directives issued by the European Parliament and the Council, in line with the

*" For historical information, see the CEPT Vademecum, available on the CEPT Website at
<http://www.cept.org>.

•*** See the Arrangement establishing the European Conference of Postal and
Telecommunications Administrations (CEPT) of 7 September 1992, included in the CEPT
Vademecum, ibid. The CEPT then ceased to take care of operational coordination. That former area
of CEPT activity was transferred to the European Telecommunications Public Network Operators
Association (ETNO), whose membership first included only the incumbents, but was later extended
to all operators of public networks.

•**' The CEPT also created committees for postal matters, which are of no concern here.
*** The ERO is more specifically entrusted with work on frequency spectrum management and

allocation issues, and the ETO, with the administration of a European "one-stop-shopping" licensing
procedure and with studies on licensing procedures and numbering issues. See the respective
conventions for the establishment of these two organizations, attached to the CEPT Vademecum,
supra, note 461.

*« CEPT Vademecum, ibid.
*** See the ETSI Website at <http://www.etsi.org>.
•**' For instance, ETSI is mentioned as a forum for the elaboration of ONP standards: Directive

90/387, Art. 5.
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prevalent practice of "commitology"/*** The main ones are the ONP Committee
created pursuant to Directive 90/387*^ and the Licensing Committee created
under Directive 97/13.*™ These committees regroup representatives from the
Member States (usually from the NRA and the ministry responsible for telecom-
munications policy), with the Commission as chairperson. They must be
consulted when the Commission intends to take measures pursuant to the imple-
menting powers that are given to it in the various directives; the extent of the
powers of those committees depends on which of the standardized procedures
are chosen/"' On most issues, they are merely advisory, but on a few more
significant issues, the Council can intervene if the measures proposed by the
Commission do not obtain the agreement of a qualified majority in the
committee in question/*" In practice, these committees have evolved into
discussion fora for issues arising in the course of the implementation and appli-
cation of the directives — for instance, interpreting the concept of Significant
Market Power (SMP) in the new ONP framework — but they are now widely
seen as fairly technical * "

Policy discussions tend to take place in two groups that attract higher-level
representation while remaining almost unknown outside of telecommunications
circles. The first one, the High-Level Group of National Administrations and
Regulatory Authorities, comprises the high-level representatives of Member
State administrations and NRAs, together with the Commission. It was created
in 1992, but it has no official existence under EC law, with the exception of a
few mentions in Council Resolutions.*™ What is more, the NRAs themselves
have established in 1997 an Independent Regulators Group (IRG), comprising
the NRAs from all 15 Member States as well as EEA Members and Switzerland,
but without the Commission/*™ These two groups have become the main fora
for policy-making and policy coordination/*™

In light of the preceding paragraphs, it could be said that the current organiza-
tional structure suffers from complexity, opaqueness and lack of representative-

** On the general framework for these committees, see Decision 1999/468 of 28 June 1999
laying down the procedures for the exercise of implementing powers conferred on the Commission
[1999] OJ I. 184/23.

**° See Directive 90/387, Ait. 9 and 10. That Committee is given further powers in the specific
ONP Directives. Pursuant to Directive 97/33. Art. 15 and 16, and Directive 98/10, Art. 29 and 30,
the ONP Committee acts as the implementation committee for these Directives. It is worth noting
that in Directive 92/44. Art. 12, the ONP Committee is turned into a conciliation instance for
disputes bearing on leased lines.

•"" See Directive 97/13. Art. 14-17.
*" These procedures are set out in Decision 1999/468, lupra, note 468.
* " Ibid. There are two standardized procedures, called the "management" and "regulatory"

procedures, where the Council can intervene under certain circumstances.
*™ See the Eurostrategies/Cullen International report, lupra, note 445 at 198-9.
* " See the Resolution of 17 December 1992 on the assessment of the situation in the Community

telecommunications sector [ 1993] OJ C 2/5, where the creation of a high-level group is announced,
u well as the subsequent Resolutions of 22 July 1993, jupra, note 267, 22 December 1994,
note 268 and 18 September 1995. .tu/wa. note 268.

* " For more information, see the IRG Website at <http://wwwjcp.pl/irgis/indexjitml>.
^ * See the Eurostrategies/Cullen International report, ^uprti. note 445 at 199.



ness. The following paragraphs outline a proposal to attempt to alleviate those
concerns.*"

Looking at the intra-EC institutional framework, the numerous official
committees and unofficial groups make for a fairly disparate picture. There is no
single institution that could be responsible for discharging a regulatory mandate
along the lines of the one outlined in the previous section, even if its role is
limited to coordinating the action of NRAs. While in theory the Commission
itself could be entrusted with that mandate, in practice the Member States have
shown considerable reluctance to abandon their sector-specific regulatory
powers, as evidenced by the creation of the IRG. In any event, the Commission
would most certainly be bound to work with an implementation committee, so
that in practice some institution like the ones examined above will be present.
The ONP and Licensing Committees are too oriented towards technical work,
and the two regulator groups do not have any clear purpose other than the
exchange of views. It might be advisable to merge the Committees with the
regulator groups into a more permanent agency, perhaps on the model of the
European Agency for the Evaluation of Medecinal Products, which is made up
of the relevant Committees and a Secretariat.*™ That agency could be given a
clear regulatory mandate relating to telecommunications at the EC level (alloca-
tion of scarce resources, ensuring that the EU-wide "virtual network" produces
its full benefits as a foundations for economic and social activity), with a
mission to ensure the coordination of NRAs with a view to realizing that
mandate. Given the powers given to the Community with respect to TENs, the
agency could possibly be created on the basis of Article 155 EC (ex 129c)
without having to use Article 308 EC (ex 235).

The creation of an agency would mean increased visibility. In order to fully
remove opaqueness, however, the agency would have to operate according to
public rules of procedure and publicize the results of its debates, if not the
debates themselves.*™

The problem of representativeness has been broached already in relation to
the Commission acting under EC competition lav/**" and to the European
Parliament and Council acting under the TEN Title.**' In short, following liber-
alization, there are too many different interests at stake (Commission, Council,

* " A similar proposal was made by W. Sauter, Comprti'/ion Law and* /ndUtfria/ />o/icy /n fÄ« £C
(Oxford: OUP, 1997) at 209-13 and supra, note 379 at 130-2.

*** See Regulation 2309/93 of 22 July 1993 laying down Community procedures for the autho-
rization and supervision of medicinal products for human and veterinary use and establishing a
European Agency for the Evaluation of Medicinal Products [1993] OJ L 214/1, Art. 50. On the new
agency model in EC law, see G. Majone, "The Agency Model: The Growth of Regulation and
Regulatory Institutions in the European Union" [1997:3] Eipascope 9, R. Dehousse, "Regulation by
networks in the European Community: the role of European agencies" (1997) 4 J Eur Pub Pol 246
and M. Shapiro, "The problems of independent agencies in the United States and the European
Union" (1997) 4 J Eur Pub Pol 276.

•"' Incidentally, the new Commitology decision already provides for a comparable degree of
publicity and transparency in the operation of committees: Decision 1999/468, .supra, note 468,
Art. 7.

• » Sqpra. I£>.2. *•' Supra, IIU.
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EP, Member State administrations as policy-makers and as owners, NRAs,
NCAs, incumbents, newcomers, large users, small users, etc.) for them to be
sufficiently reflected either in the application of EC competition law or in the
co-decision procedure. Furthermore, at the EC level, attention must be focussed
on the EU-wide "virtual network", and the positions of the various actors in that
perspective might not be voiced adequately in a national context. One of the key
roles of the agency would thus be to gather information to try to gain a clear
view of the interests at stake at the EC level (or even at the worldwide level).
For that purpose, it should be able to conduct consultations and/or hearings
where the various interested groups would be represented. Such consultations
and hearings have become a normal practice for the Commission in the telecom-
munications sector, since the 1987 Green Paper.*" It would then be a matter of
giving them a formal basis and entrusting them to the agency, with perhaps also
an obligation to extend them beyond industry and regulatory interests to include
also small user and consumer groups, whose voice is seldom heard/""

Under EC law as it currently stands, the proposed agency could not have the
power to issue binding decisions on matters involving the exercise of
discretion.'"" As the ECJ ruled in Aferom, delegation of authority to make
decisions implying a wide margin of discretion would affect the institutional
balance of the Treaties, given that the choices of the delegating authority would
be replaced by those of the delegate.*'" Since the agency would generally deal
with discretionary matters (economic regulation), it could thus only issue
recommendations or opinions,'*** unless the EC Treaty was amended. In the
context of the implementation of EC legislation, it could replace the imple-
menting committees provided for in the various directives, with the possibility
of holding consultations or hearings on Commission proposals.""" It could also
be integrated in the operation of the review mechanism for notification of
national regulations concerning Information Society services, pursuant to
Directive 98/34."""* In addition, it should be able to launch inquiries into any

'"• See the explanation of the decision-making procedure used in the run-up to liberalization, in
Chapter Two, I.E. In addition to the consultations mentioned there, the Commission also sought
opinions in respect of the Green Paper on Convergence, jupra, note I, the Cable Review, jupra,
note 20 and the 1998 Access Notice.

•"" See Melody, supra, note 225 at 20.
*•* For a survey of the legal constraints applicable to delegation of powers, see K. Lenaerts.

"Regulating the regulatory powers: 'delegation of powers' in the European Community" (1993) 18
ELRev 23.

«»' ECJ, Judgment of 13 June 1958, Case 9/56, Mrrom ami Co /nrfiurrie MrM/far-girte Sp-4 v.
///«A Au/horify 11957-8) ECR 133. This case is analyzed in the NERA/Denton Hall study, jupra,
note 445 at 53 ff.

*** Taken in their everyday meaning, not in the technical meaning of Article 249 EC (ex 189).
* " This would require of course that the Committee be given relatively generous deadlines to

reach an opinion on a proposal.
*** See Directive 98/34 of 22 June 1998 laying down a procedure for the provision of information

in the Held of technical standards and regulation (1998] OJ L 204/37 (consolidation of Directive
83/189 with subsequent amendments), as amended by Directive 98/48 of 20 July 1998 [1998] OJ L
217/18. On that mechanism, see S. D'Acunto, " I f mecanisme de transparence reglementairc en
matiere de services de la sociite de I'informauon instaurt par la Directive 98/48/CE" (1998) 4
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matter of relevance to its mandate, either of its own motion or on a request from
a NRA or an interested private party. At the end of the inquiry, it could recom-
mend that the Commission propose a legislative or implementing measure, or
issue a recommendation to the NRAs for the implementation of EC law. In its
choice of addressee (Commission or NRA), the agency could also take the
subsidiarity principle into account.

The agency would be accountable indirectly, since any measure taken on the
basis of its recommendations or opinions at the EC level could be chullenged
before the ECJ directly (pursuant to Article 230 EC (ex 173)) or in the course of
proceedings before national courts (with the possibility of a reference to the ECJ
pursuant to Article 234 EC (ex 177)). At the national level, NRA actions would
also be subject to the recourses provided for in national law. In all of these
proceedings, the opinion of the agency could be brought in as evidence in
support of or against the position taken by the Community or NRAs (depending
on whether the agency was followed or not), so that it would indirectly be
subject to review by a court. Furthermore, the conclusions of the agency could
be used by the Commission as a basis to support any recourses under Article
226 EC (ex 169) against Member States whose interpretation of EC law (by the
administration or the NRA) would be too much at variance from those conclu-
sions; the work of the agency would also come under scrutiny in that way.

Moreover, creating an agency would formalize the relationships between the
NRAs, thus making them part of a "network of regulators" that would
strengthen their independence in their respective State.'**'

In the end, considering the institutional framework that is already in place
outside of the Community institutions at the European level (the CEPT and its
emanations, as described above) and the level of cooperation already reached
with those institutions, it would be sensible to provide for a close coordination
between the agency and CEPT. In the longer term, especially in the perspective
of enlargement, which will leave few CEPT members outside of the EU, a
merger should be envisaged (although this would probably require a Treaty
amendment to provide a basis for interaction with an institution outside of the
Community).

d. Coordi/jaf/on wif/i EC com/rafMo« /aw

The preceding Chapter contained an examination of the articulation between EC
competition law and sector-specific regulation, where it was underlined that the
NRAs were bound to respect EC competition law in their decisions.''*' If EC
competition law is used as the driving force behind EC telecommunications
policy, few additional difficulties should arise.

RMUE 59 and H. Temmink, "Europese notificatieprocedure voor regels inzake informatiediensten:
aanzet voor nieuwe EG-wetgeving?" [1998] Mediaforum 280.

*** See G. Majone, "The new European agencies: regulation by information" (1997) 4 J Eur Pub
Pol 262.

*** See jupra, Chapter Three, V.A.2.C. Such a duty would find a basis in Article 10 EC (ex 5).
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If however sector-specific regulation retains a role in the long-term, along the
lines of the case made in the previous section, then an alternative position could
arise at the EC level. For instance, it could be that under EC competition law,
pursuant to the Essential Facilities Doctrine, incumbents would be put under an
obligation to provide access to some of their facilities. At the same time, such an
obligation might appear unwarranted from the point of view of EC sector-
specific regulation (with an eye on access problems in the EC-wide "virtual
network", and taking into account the costs of intervention). A divergence
between EC competition law and sector-specific regulation would thus arise.

It could be argued that such divergences should not occur frequently, since
the same institutional actors (Commission and Member States, sitting as the
Council or as a committee) intervene in the decision-making processes under
both EC competition law and sector-specific regulation, albeit with different
roles and powers;*" on the other hand, the Member States will tend to be repre-
sented by NCAs in decision-making under competition law, and by NRAs in
decision-making under sector-specific regulation, so that coordination might not
be as extensive as it should. Yet if EC competition law is maintained within a
reasonable scope, reflecting the reservations expressed in Chapter Three, the
area of overlap between the two areas of law could remain limited. Indeed,
unless sector-specific regulation would not comply with the EC Treaty, the
Commission should also be bound to take it into account in its competition law
decisions/*^

Nevertheless, the temporal dimension should not be forgotten. No one
controls the agenda of EC competition law, since the Commission rules on the
cases that come to it; under the MCR, in particular, the Commission must rule
within definite time limits. It must thus often deal with issues where sector-
specific regulation has not yet crystalized, especially when it comes to transac-
tions concerning emerging markets such as digital pay -TV" or Internet
connectivity."•*• Under those circumstances, an expansive use of EC competition
law, along the lines set out in Chapter Three, might be unavoidable in order to
fill the gaps in sector-specific regulation.'"*

In order to limit the potential for diverging solutions, it would be advisable
to provide for the consultation of NRAs (or the proposed agency) in EC
competition law proceedings which are likely to have an impact on the whole

*" The European Parliament, however, does not participate in decision-making under EC compe-
tition law.

*" Since sector-specific regulation, at least under the model set out in this Chapter, is also
contributing to the achievement of the objectives of the Treaty (even when implemented in national
law), the Commission is bound to respect it in the application of EC competition law.

*"•' See the decisions mentioned at the outset of this Chapter: AOd/ti Service GriWbrta/r. 5î >ra,
note 62, Mvrfic 5<ifW/ur /Mrfri/wfion, supra, note 63, B*r»W.smu/m/KirrA//V?mi>r¥, supra, note 65,
/>77Är»aÄ«\s«"urWi, suprn. note 66 and An'rifA //uerartive firoadrasrinx. supra, note 68.

*** See Decision 1999/287 of 8 July 1998.Case IV/M. 1069, WorUcom/MC/ [1999] OJ L 116/1.
**' This phenomenon, which involves the use of conditions and obligations f r H to EC

competition law decisions, was described supra. Chapter Three, VB.2.
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telecommunications sector, ie where some overlap with sector-specific regula-
tion is possible, even if not currently present.

Moreover, it should be possible for sector-specific regulation, once it catches
up, to modify the solutions reached through the application of EC competition
law. Currently, such a modification essentially depends on the willingness of the
Commission to review its competition law decisions in light of the evolution of
sector-specific regulation, a mechanism that was characterized as inflexible
earlier in this Chapter.**• An alternative solution would be for EC competition
law decisions to be made subject to future sector-specific regulation, but it is
doubtful whether the Commission can legally include such a provision in its
decisions, since it could amount to an abdication of its duties. In the end, a more
solid solution would be needed, such as a provision in Regulation 17/62 and the
MCR whereby a NRA (or the proposed agency) would be able to request the
Commission to modify a competition law decision within a certain limit of time
in order to remove incompatibilities with subsequent developments in sector-
specific regulation.

IV. CONCLUSION

Chapter Three explored the hypothesis that EC competition law would take over
from Article 86 EC as the basis used to give an impulse to EC telecommunica-
tions policy after liberalization. While the evolution of EC competition law in
the 1990s, as it was set out there, evidenced an expansion of EC competition
law to address issues that went beyond its traditional remit and to ensure an
articulation with national sector-specific regulation, a critical examination led to
concerns that the internal consistency and legitimacy of EC competition law
might suffer in the process.

This Chapter began by pursuing the critical assessment of the same hypoth-
esis, but this time from an external perspective. It was shown that EC competi-
tion law also exhibits significant limitations as a potential driver for EC
telecommunications policy. Firstly, gaps arise in that some important issues to
be faced in the near future cannot conclusively be determined on the basis of
competition law principles alone; two examples were given, namely competition
in subscriber networks and the distribution of intelligence in networks.
Secondly, competition law will be further challenged to expand into new terri-
tory (with the possibility of overstretching), with the change in market structure
taking place in the wake of liberalization, together with the increasing globaliza-
tion of the sector and the convergence of telecommunications and media/audio-
visual. Thirdly, EC competition law is also impaired by some weaknesses, the
main ones being uniformization across the whole EU, lack of flexibility in
refraining from intervention or ceasing to intervene as well as opaqueness of
procedures for third parties. In the end, the basic question can be asked whether

«* See™pra,I.C2.
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it is legitimate to use EC competition law as the core of EC telecommunications
policy. Competition law would then be instrumentalized, as it was for the
achievement of the internal market. Moreover, relying on EC competition law
would mean continuing to have a relatively "hard" basis, comparable with
Article 86 EC, with fairly general objectives; in view of the post-liberalization
context, where a number of actors are present with their respective interests, it
can be argued that it would be preferable to have a softer basis for intervention
with more precise objectives.

The second section of the Chapter set out to investigate in greater depth why
competition law would not be entirely adequate and to make a positive case for
sector-specific regulation in the long term in the telecommunications sector. The
third section then applied those developments in the EC context. The resulting
picture is as shown in Table 4.5

Table 4.5 Proposed EC telecommunications law framework after liberalization

Telecommunications as a foundation for
economic and social activity ("virtual network")

Telecommunications aa an
economic sector

Economic
regulation

Non-economic
regulation

EC competition law

Transitional sector-specific
regulation

Consumer protection

Traditional sector-specific regulation:
- Frequency management ^
- Rights of way and physical space £D
With licensing as procedural framework ,^

Core sector-specific mandate, including: ">i<
- Supplier access £)
- Customer access (universal service, etc.)
- Transaction^ access (interconnection, inter-

operability , standardization, compatibility)

General, including product safely, health protection

Specific, including network security, network integrity, environment law as well as
town and country planning

Non-economic regulation addresses both general and sector-specific
concerns. Its continuing existence is relatively uncontroversial, and it was not
dealt with in any detail.

With respect to economic regulation, it was argued that a distinction must be
made between the two roles of the telecommunications sector. Indeed, telecom-
munications are both an ever more significant sector of economic activity in
their own right and an ever more essential foundation for the whole of economic
and social activity. Each of these two roles deserves separate examination.

As a sector of economic activity, there is no apparent reason why telecommu-
nications should not be treated as any other economic sector in the long-run.
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meaning that it would be subject to general economic regulation applying to the
whole economy, ie competition law and also consumer protection legislation
(which was not discussed at any length here since there is no controversy
surrounding its applicability to telecommunications). For some time, however,
sector-specific regulation might be necessary to support competition law in the
transitional phase from monopoly to a competitive market. Indeed, a number of
provisions in the ONP framework are designed to police the dominant position
of the incumbent. As that dominant position wears out — which can happen not
only as a result of market entry by competitors, but also as a result of technolog-
ical evolution or convergence — it would appear sensible to leave to competi-
tion law alone the task of ensuring the proper functioning of
telecommunications as a sector of economic activity.

In its second role as a foundation for economic and social activity, however,
telecommunications present certain peculiarities that may warrant regulatory
attention. Firstly, they involve the use of certain public goods that must be
regulated, such as frequencies, rights-of-way and/or duct space or even numbers
and addresses. At the procedural level, a licensing regime is usually needed to
manage those goods. But the need for sector-specific regulation goes beyond
that. While it is possible to rest the case on legal or political grounds, the
strongest justification for a continuing sector-specific regime for telecommuni-
cations rests on the presence of network effects. Those effects can affect overall
welfare when difficulties in internalizing them prevent the full welfare-creating
potential of telecommunications from being exhausted, ie when the level of
telecommunications usage is not optimal. In the post-liberalization era, regula-
tion must be rethought to adapt it to a very diverse sector, where a myriad of
firms will be active. The focus of attention will not be individual firms, but
rather the "virtual network" made up of the sum-total of networks and services.
The core regulatory mandate is then to monitor and, if necessary, intervene as
regards three types of access problems involving network effects, namely
supplier access (where bottleneck cases can be better analyzed than under the
EFD), customer access (including universal service among others) and transac-
tional access (comprising interconnection, interoperability, standardization and
compatibility). The regulatory authority will be called upon to take a light-
handed approach, with more emphasis on brokering and consensus-building
than "command-and-control" intervention.

The thrust of this Chapter is that the model sketched out above, in particular
the core regulatory mandate for sector-specific regulation, would offer a solution
to the difficulties identified with respect to competition law. The cases treated in
Chapter Three, where the internal coherence and legitimacy of competition law
are at stake, are precisely those where competition law enters the realm of
sector-specific regulation as outlined above, moving from the regulation of
relationships between firms in the sector to the regulation of the sector as a
whole. Sector-specific regulation could be more adequate to deal with such
problems, which would at the same time avoid that competition law would be
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overstretched. Similarly, the areas where competition law reaches its limits can
usually be addressed under the model outlined in this Chapter.

At the EC level, that model would imply that EC telecommunications law
should be refocussed. As it currently stands, EC telecommunications law, as it
can be found in the various directives enacted under Article 86 or 95 EC, is not
split between transitional sector-specific regulation — supporting competition
law and bound to vanish with time — and long-term regulation dealing with the
second role of telecommunications (see for instance the regime applicable to
SMP operators, which could belong to either one depending on how it is
modified). It would seem that there is room for long-term regulation at the EC
level, if only to articulate the relationship between competition law and sector-
specific regulation. Such long-term sector-specific regulation should be based on
Article 155 EC (trans-European networks), however, instead of Article 95 EC
(or other bases relating to the internal market). The title on trans-European
networks, insofar as it concerns telecommunications, would have to be under-
stood in a different way than today; it would be used not for financing, but
rather for strictly normative purposes. On the institutional side, rethinking EC
telecommunications regulation would involve regrouping the numerous and
obscure instances where the Commission and Member States coordinate the
implementation and application of EC law in a single agency, with some
visibility and the possibility to hear interested parties. That agency could bridge
the gap between the legislative framework enacted by the Community institu-
tions and the individual decisions taken by NRAs.

The new understanding of EC telecommunications law put forward in this
Chapter would mark a shift in the driving force behind the law. As time passes
and the focus of regulatory attention moves away from policing incumbents, the
current understanding will progressively become spent and the need to re-think
sector-specific regulation will be felt with greater urgency. Instead of getting the
impulse through the use of "hard" powers such as Article 86 EC or EC competi-
tion law to achieve a laudable but ultimately transient objective such as liberal-
ization, EC telecommunications policy should then be driven by a more
complete and more defined understanding of the goals to be achieved, with a
"softer" approach to ensuring EU-wide consistency and compliance.



CONCLUSION

Throughout this work, the legal foundations of EC telecommunications law
were investigated, starting from the run-up to the liberalization of the telecom-
munications sector through to the post-liberalization era. The central contention
is that just as EC telecommunications law was influential in bringing about a
complete change in the workings of the telecommunications sector, that very
change must in turn be reflected in the legal framework. A continuation of the
pre-liberalization approach is not necessarily adequate in a post-liberalization
context.

Chapter One chronicled the evolution of EC telecommunications law in the
run-up to liberalization, through an examination of the successive regulatory
models, in order to lay the groundwork for the rest of the study. The starting
model, used until 1990, took national monopolies as a given and provided for
very limited EC involvement in telecommunications matters, with the exception
of harmonization measures (I.). The situation began to change with the model of
the 1987 Green Paper (in force from 1990 to 1996), as set out in two Directives
adopted on 30 June 1990.' Under that model, part of the telecommunications
sector was liberalized (ie opened to competition), namely all services other than
public voice telephony; infrastructure could be left under monopoly. While the
harmonization of standards was set forth, a regulatory framework called Open
Network Provision (ONP) was introduced to govern the relationship between the
liberalized part and the rest of the sector. In addition, regulatory functions were
separated from operational ones (II.). In a transitional phase (1996-1997), the
provision of infrastructure for liberalized services (so-called "alternative infra-
structure") was also liberalized, ahead of complete liberalization of all infrastruc-
ture and services in 1998 (III.). The fully liberalized model now in place results
from a series of Directives adopted between 1996 and 1998 .̂  It builds upon the
previous models: while Directive 96/19 was closely related to the categories
developed since 1990, the other Directives (the Licensing Directive and the
recast and expanded ONP framework) went on to create a three-tiered frame-

' Directives 90/387, adopted by the Council on the basis of Article 95 EC (ex 100a), and 90/388,
adopted by the Commission on the basis of Article 86(3) EC (ex 95).

* Directive 96/19, amending Directive 90/388, was adopted by the Commission on the basis of
Article 86(3) EC on 13 March 19%. On the basis of Article 95 EC, the European Parliament and
Council adopted Directives 97/13 on 10 April 1997 (also based on Articles 47(2) and 55 EC (ex
57(2) and 66)), 97/33 on 30 June 1997,97/51 on 6 October 1997 and 98/10 on 26 February 1998.
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work. A minimal regulatory framework governs all firms in the telecommunica-
tions sector. In addition, a more developed set of rights and obligations applies to
those firms providing public networks or publicly-available services, two
concepts which appear to derive from the previous framework but are not
precisely defined. Finally, a heavier set of obligations will be imposed on firms
holding Significant Market Power (SMP). In addition, the position of regulatory
authorities is further strengthened: as National Regulatory Authorities (NRAs),
they must be independent not only from the industry but also from the adminis-
tration. In substantive terms, the fully liberalized model contains fairly detailed
sets of provisions concerning central topics such as universal service (both its
scope and its financing), interconnection and licensing (IV.).

Chapter Two investigated the use of Article 86 EC (ex 90) to give an
impulse to EC telecommunications policy until now. Received wisdom has it
that the law progressed through the parallel enactment of "liberalization" or
"competition" directives by the Commission on the basis of Article 86(3) EC
(ex 90(3)) and "harmonization" or "regulation" directives by the Council and
the European Parliament, on the basis of Article 95 EC (ex 100a), each within
its respective field. In fact, the relationship between the two legal bases is closer

and more hierarchical than it would seem. At the outset, the Community institu-
tions disagreed on the appropriate basis for telecommunications law, with the
Commission proposing the parallel use of the two bases in question (I.A.I.),
while the Council (I.A.2.) and European Parliament (I.A.3.) would rather have
used Article 95 EC for the whole of EC telecommunications law. The dispute
found a practical solution with the "Compromise of December 1989", whereby
the Commission implicitly accepted the need to seek the support of the Council
before acting under Article 86(3) EC (I.B.). Later on, the ECJ had the opportu-
nity to rule on the relationship between the two bases in the challenges to
Directives 88/301 and 90/388.' Contrary to both the Commission and the
Council, the ECJ did not find that the respective scopes of Articles 86(3) and 95
EC were distinctive and mutually exclusive of one another. Rather, the ECJ
strengthened the Compromise of December 1989 by holding that there was a
substantive overlap between the two, and that the Commission was not
prevented from using Article 86(3) in order to "specify in general terms" the
obligations of Member States in relation to public undertakings and undertak-
ings with special or exclusive rights (I.C.). In the subsequent phases of liberal-
ization, the Compromise was followed, with the exception of the early
liberalization of alternative infrastructure, where linkages with individual
competition law proceedings were used to elicit support from a number of
Member States (I.D.).

» ECJ. Judgment of 19 March 1991, C«se C-202/88, France v. Communion [1991) ECR 1-1223
and Judgment of 17 November 1992. Case C-271. C-281 and C-289/90. Spcun v. Commiuion
11992| ECR 1-5833. Directive 88/301 dealt with the liberalization of the telecommunications
terminal equipment market. These two cases are also well known for having confirmed the power of
the Commission tu order to removal of special or exclusive rights on the basis of Article 86(3) EC.
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This resulted in the integration of Articles 86(3) and 95 EC in an original
legislative procedure, especially as the subsuntive relationship between the two
sets of directives moved from complementarity (in the 1990-1996 model) to
overlap (in the current model). In that respect, the opposition between "liberal-
ization" and "harmonization" is exaggerated: both sets of directives concern
economic regulation, and they are by and large co-terminous. The steps in the
overall procedure were: (1) the publication of a policy document announcing the
intentions of the Commission, including the use of Article 86(3) EC, (2) a round
of public consultations, (3) a resolution by the EP, (4) the preparation, discus-
sion and adoption of a Resolution expressing the agreement of the Council, (5)
the release of a draft Commission directive under Article 86(3) EC, with
proposal for EP and Council directives under Article 95 EC. (6) the enshrine-
ment of the core principles in the Commission directive and (7) the lengthy
legislative procedure under Article 95 EC, whereby the details of the regulatory
framework are sorted out and enacted in a Council and EP directive (I.E.). In
order to illustrate the relationship between the two legal bases, three concrete
examples are given where a Commission directive under Article 86(3) is used as
a basis to interpret Council and EP directives restrictively (in so far as they
would deviate from the course of the Commission directives), or as a point of
reference in legislative debates (IP.).*

The question then arises whether this original procedure will remain available in
the post-liberalization setting, thus enabling the Commission to continue giving
a direction to EC telecommunications law through its powers under Article
86(3) EC (ex 90(3)); in practice, it amounts to examining whether the first and
second paragraphs of Article 86 EC will continue to find some application. As
for Article 86(1) EC, it could still apply to a number of incumbents that remain
in public hands, but that would be somewhat arbitrary since not all incumbents
would be covered; furthermore all incumbents have been turned into corpora-
tions on the private law model (II.A.l.). While special and exclusive rights have
been removed in the telecommunications sector, the Commission claimed that it
was entitled to act under Article 86(3) EC to address problems resulting from
the abolition of those rights, so that they would not be perpetuated de /aero.
While this claim may appear attractive, it fails to take into account the excep-
tional nature of Article 86, both substantively and procedurally; other forms of
State intervention in the economy than those dealt with in Article 86(1) (public
undertakings, special and exclusive rights) can be policed under the general
provisions of the EC Treaty, and there is no reason to stretch the scope of
Article 86(1) beyond the specific forms of State intervention that it covers
(H.A.2.). In addition, the justification advanced for Directive 1999/64, the most
recent directive enacted under Article 86(3) EC, illustrates a confrar/o that the
use of that article as a legal basis must be subject to a "mischief or causal

* The three examples relate to the range of contributors to universal service funding mechanisms,
the possibility of introducing differentiated interconnection offers according to categories of opera-
tors and the categories of services for which individual licenses can be required.
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analysis, whereby it must be shown that the problem to be addressed is indeed
caused by the presence of public undertakings or special or exclusive rights
(II.A.3.)- Furthermore, the fully liberalized regulatory model leaves little room
to act on the basis of Article 86(3) EC in order to address problems concerning
services of general economic interest under Article 86(2) EC (II.B.).

The onset of liberalization would thus also mark the decline of Article 86 EC
as the basis for the "hard core" of EC telecommunications policy. Chapter
Three examines critically the common assumption that EC competition law for
firms — based on Articles 81 and 82 EC (ex 85 and 86) and the Merger Control
Regulation (MCR) — could take over as the driving force behind EC telecom-
munications law. In that case, the basic principles would be determined through
EC competition law, and sector-specific regulation, if it continued to exist at all,
would merely reflect those principles.

As a preliminary matter, it is important to keep in mind the nature of competi-
tion law, as it is reflected in its .source? and its i/MJtemo/o&y. Besides the basic
principles anchored in Articles 81 and 82 EC as well as in the MCR, EC compe-
tition law is for the greatest part found in individual decisions of the
Commission (whether by formal decision or otherwise), judgments of the ECJ,
as well as decisions of national courts and now also of NCAs. Group exemp-
tions and an increasing number of notices, communications and guidelines
complete the picture (I.A.). Given the large gap between basic principles
(abstract and general) and individual decisions (concrete and specific), the
validity and legitimacy of those decisions is ensured through guarantees of an
adjudicative type (rights of defence, etc.), the need to expound reasoning and the
possibility of judicial review, all of which can be summed up under the adjec-
tive "case-bound". Group exemptions and notices are legitimate because they
rely on the experience gained in individual cases (I.B.). Two notices adopted in
relation to the telecommunications sector, however, the 1991 Guidelines and the
1998 Access Notice, would seem to break with that model (I.C.).

The foundation of competition law reasoning is re/eva/if marjkef ae/inirio/i,
which can be difficult to conduct in the telecommunications sector. For one,
substitutability patterns can be very complex, so that product market assessment
must take as a starting point not technology, but customer segments (H.A.).
Secondly, it would seem that the relevant product market has a geographical
dimension, which is distinct from the relevant geographical market as it is
usually defined (II.B.). As a result, market definition should seek to identify the
customer groups to which the offerings of the firms subject to review are
addressed, and then include in the relevant market all interchangeable products,
taking their geographical dimension into account; traditional geographic market
analysis plays no role, unless some regulatory barriers are present (II.C.l.). The
decision practice of the Commission does not entirely reflect that approach
(H.C.2.).

Throughout the 1990s, a number of su/wfa/i/i'v« prinrip/es of EC competition
law (usually relating to dominant positions) were expanded in such a way as to



433

provide a basis to deal with issues that might otherwise have been associated
with regulation.

The most notable development relates to the so-called "essential facilities"
doctrine (EFD), which is often seen as an outgrowth of the classical refusal to
deal cases under Article 82 EC. Pursuant to the EFD, a firm will be ordered
under certain circumstances to provide access to a facility if it is essential for its
competitors to compete on a related market (III.A.l.). The EFD is inspired from
US antitrust law, where it plays a very specific role as an exception to the
genera] rule that monopolists are free to deal with whom they please; even then,
it remains very controversial in case-law and literature (III.A.2.). The EFD was
introduced in EC competition law in a series of Commission decisions (III.A3.).
The reaction of the ECJ and CFI to the EFD has been less than enthusiastic,
since the CFI quashed a decision where the Commission used the EFD^ and the
ECJ put a very high threshold on the application of the EFD* (III.A.4.). When
intervention in such cases is subjected to a cost-benefit analysis, a complex
picture arises, whereby intervention would only be warranted if firstly the
benefits for end-users are positive, and secondly the cost of intervention
(including the costs and disincentives imposed on the target as well as the costs
incurred by the authority) is inferior both to those benefits and to the cost of
non-intervention for the party seeking access (III.A.5.). Against that
background, it can be seen that in fact cases fall somewhere in a continuum
between traditional cases and bottleneck cases; the latter differ from the former
in that the market might be defined in the abstract, dominance is replaced by
"essentiality" as the competitive concern, the grounds for intervention are more
structural than behavioural and the remedies are notably more difficult to design
and enforce (III.A.6.). In the end, while the EFD extends the reach of competi-
tion law, it might also exceed its scope; the current test used for the EFD is
inadequate, in that it ignores the costs of intervention (III.A.7.).

A similar evolution can be observed with respect to the non-discrimination
principle, where the traditional discrimination pattern (between customers) has
been complemented with a new discrimination pattern arising in a vertical
context, when a firm offers different terms and conditions to an external
customer than to its own subsidiary operating on the same market as that
customer (III.B.I.)- In any event, even in the traditional pattern, it is difficult to
apply competition law in the presence of differentiations arising from sector-
specific regulation, as in the case of categories of operators for interconnection
purposes (III.B.2.). Those difficulties are compounded in the new pattern, where
elaborate constructions are needed to compare external and internal prices and
where competition law must acknowledge that proprietary standards between a

* See CFI, Judgment of 15 September 1998, Cases T-374, T-375, T-384 and T-388/94, £uro/w?o/i
Mg/tf Services v. Com/mjj/on, not yet reported, annulling Commission Decision 94/663 of 21
September 1994, Mg/U Service* [1994] OJ L 259/20.

* ECJ, Judgment of 26 November 1998, Case C-7/97, Oscar flronner GmJbW A Co. ATC v.
AfedVaprim Zeifungs- «nrfZeiMc/in/te/iver/ag GmW/ <S Co. KG, not yet reported.
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parent and its subsidiary, with enhanced technological possibilities, are often
pro-innovative and cannot necessarily be opened to third parties (III.B3.)

As regards pricing, EC competition law used to concentrate on extreme cases
of excessive and predatory pricing, which nonetheless require the kind of
inquiry into production costs that does not fit well within competition law and
creates practical difficulties for competition authorities (III.C.l.). In addition, in
multi-market relationships such as are often found in telecommunications, EC
competition law has taken on the policing of cross-subsidies, ie internal trans-
fers from markets where a firm holds a monopoly or is dominant, in order to
shore up its operations on competitive markets (III.C.2.). The assessment of
prices and costs thus becomes increasingly important; unfortunately, in a multi-
service and network-based industry such as telecommunications, economists do
not agree on the appropriate approach. Many conflicting options are propounded
for the cost standard (marginal cost of production, average cost pricing and
Ramsey pricing as well as efficient component pricing). Even if the average cost
pricing rule appears to have the upper hand now, its application involves a
further choice between rival accounting methods for the repartition of common
costs. There the main alternatives are fully distributed cost (FDC), long-run
incremental cost (LRIC, which can be either historical or forward-looking (FL-
LRIC)) or stand-alone cost (SAC) (III.C.3.a.). The ONP framework is not very
precise overall, but it tends to mandate FL-LRIC for transactions between firms
and FDC for internal accounting separation, which might not be consistent
(HI.C.3.b.). In light thereof, it might be preferable for competition law to adopt a
prudent approach, by focussing on cases where prices are above SAC or below
incremental cost (IC), leaving firms discretion as to how they otherwise allocate
common costs (III.C.3.C.). The 1998 Access Notice, however, indicates that the
Commission would apply a fairly restrictive FDC approach to excessive pricing
and some cases of cross-subsidization; there are even allusions to a broader
principle of pricing according to an "appropriate" cost allocation (III.C.4.).
Competition law is thus drawn ever deeper into pricing inquiries, which compe-
tition authorities are not well equipped to conduct (III.C.5.).

Finally, an unbundling principle is emerging from the prohibition on tying
found in Article 82. Much like the EFD in comparison to refusal to deal, the
unbundling principle would seem to do away with the requirement (for tying)
that the two products in question be on separate and identifiable product
markets. Unlike the EFD, however, unbundling does not even include a notion
of "essentiality" which would compensate for the departure from classical
competition law analysis, and accordingly unbundling should be at least
subsumed under the EFD if it is to become part of competition law (III.D.).

A number of substantive principles used in the analysis of dominant positions
have thus been expanded in the 1990s, in such a way that they were taken away
from their traditional understanding and brought into the realms of market struc-
ture and the internal workings of firms, two areas where competition law is
generally absent (except for the MCR, as regards the former). These principles
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were applied in a number of competition cases arising not only under Article 82
EC (ex 86) or the MCR, but also under Article 81 EC (ex 85). Indeed, once a
firm holds dominance on a market (the main market), such dominance might
extend to another market (the ancillary market), hence the need to address
dominance even in the context of transactions involving other markets. As for
the link between the main and ancillary markets. US law appears to require a
very close link, whereby the dominant firm is already dominant on the ancillary
market or intended to become so; EC law is less severe and requires a close link
based on probabilities (akin to a causation test). Regulation sometimes rests on a
looser link, such as contemporaneity, which should not be enough for competi-
tion law purposes (IV.1.). Nevertheless, a close analysis of the romprr/rfve
OKM5me/!/ in two cases, /Was'' (IV.2.) and Ä77MCV //* (IV.3.), shows that the
Commission sometimes relies on a rather loose link in order to be able to apply
the expanded substantive principles on markets where it has concerns, even if
these are not caused by the transaction under review.

On the /?roce</ura/ a/«/ in.Tr/ru/M/ui/ side, the starting point is already fairly
complex, with three different frameworks intervening in the regulation of
telecommunications, namely national sector-specific regulation (implementing
EC regulation, with the NRA), national competition law (with the NCA and
national courts) and EC competition law (with the Commission, national courts
and increasingly the NCA as well) (V.A.I.). The relationship between national
and EC competition law is well investigated and developed, if not yet well
determined; the relationship between EC competition law and national sector-
specific regulation, in comparison, would seem like peaceful co-existence, with
little interaction (V.A.2.). In light of the above, however, it can be seen that the
expanded substantive principles in fact overlap to a large extent with national
sector-specific regulation. The Commission, as the main authority for EC
competition law, can position itself above the NRAs, by threatening intervention
on the basis of EC competition law if NRAs do not adequately and timely
discharge their functions under national sector-specific regulation. National
sector-specific regulation is thus procedurally and institutionally integrated with
EC competition law, to an extent similar to national competition law (V.B.I.). In
addition, conditions and obligations attached to individual decisions under EC
competition law have been used to compensate for gaps in sector-specific
regulation, thereby creating an almost autonomous procedural and institutional
framework operating in addition to the three already mentioned (V.B.2.).

All in all, EC competition law has thus evolved in the 1990s, both substan-
tively and procedurally, in such a way that it could replace Article 86(3) EC (ex
90(3)) as the main engine behind the evolution of EC telecommunications law.
In so doing, however, EC competition law could lose it soul; throughout
Chapter Three, the weaknesses and the risks associated with such an evolution
were pointed out.

' Decision 96/546 of 17 July 1996 [1996] OJ L 239/23.
* Decision 97/815 of 14 May 1997, Case IV/M.856 [1997] OJ L 336/1.
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Chapter Four went beyond the internal workings of EC competition law to
question the appropriateness of relying on competition law alone to give direc-
tion to EC telecommunications policy, and envisage a long-term role for sector-
specific economic regulation.

First of all, competition law suffers from gaps, ie issues where competition
law cannot allow a choice to be made between alternative solutions to a
problem. For one, as regards competition in subscriber networks, one of the
major upcoming policy issues, competition law would support the separation of
subscriber and trunk networks, measures to restrain the market power at
subscriber network level (equal access, preselection), the creation of alternative
local infrastructure or the opening of new competitive avenues (local loop
unbundling), whereas these options are not necessarily compatible with one
another (I.A.I.). In the longer term, competition law cannot either provide
guidance on the distribution of intelligence in networks (I.A.2.). Secondly,
upcoming developments would force competition law to pursue further its
expansion course into unchartered territory usually associated with sector-
specific regulation: examples include changes in the market structure as market
power recedes (I.B.I.), convergence with the media sector (I.B.2.) and the
globalization of telecommunications and of their regulatory framework (I.B.3.).
Thirdly, competition law suffers from some downsides. It applies uniformly
throughout the EU, and as such it cannot easily allow for differences between
Member States (I.C.I.). While competition law can easily be used as a basis for
regulatory intervention in novel situations, it lacks flexibility when it comes to
refraining from intervention or ceasing to intervene (I.C.2.). Furthermore, it is
also very opaque, since its procedures are designed for an adversarial process in
which a large amount of confidential information is filed, with very limited
possibilities for third parties to voice their position, even if a decision would
impact upon the whole industry (I.C.3.). In the end, these numerous shortcom-
ings lead to a broader question about the legitimacy of using competition law to
guide EC telecommunications policy. Two objections can be made in this
respect. Competition law would then be instrumentalized, as it was — on a
larger scale — for the achievement of the internal market (1 .D.I.). More impor-
tantly, EC competition law gives "hard" powers to the Commission, which
proved crucial in the run-up to liberalization, in a context where the
Commission was facing often very strong and united opposition from Member
States. They may not be appropriate anymore in a post-liberalization context
where a large number of actors, including various independent regulators,
pursue interests that sometimes converge and sometimes conflict. The position
of the Commission would not anymore enjoy the kind of "moral superiority"
which it may have had in the run-up to liberalization (1X).2.).

Yet the mere realization that EC competition law suffers from serious limits
does not suffice to conclude against it. Rather, a positive case for sector-specific
economic regulation should also be made. As a preliminary matter, it is impor-
tant to define the terms of the case: non-economic regulation, whether general or
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sector-specific, is not in doubt, and neither is economic regulation relating to
consumer protection. Similarly, it is generally agreed that some sector-specific
regulation of a more or less economic character should remain, concerning the
management of "scarce resources", such as the frequency spectrum, rights-of-
way and physical space or numbering. The question is whether any further
sector-specific economic regulation is needed, beyond the application of compe-
tition law principles (H.A.). The key point is the dual role of telecommunica-
tions. On the one hand, they are a major sector of economic activity; here some
transitional sector-specific regulation might be required, but as inherited market
power is reduced, competition law principles could very well suffice. On the
other hand, telecommunications also provide a foundation for the whole of
economic and social activity; competition law cannot by itself ensure that the
sector works so as to discharge this second role, given the peculiarities of
telecommunications as a network industry, characterized by the presence of
network effects (II.B.). As the sector moves from monopoly to competition,
gains in efficiency and innovation will be accompanied by an increasing
fragmentation of the sector, as the number of firms active therein grows. The
core regulatory mandate under that rationale would thus be to ensure that
network effects do not prevent telecommunications from fulfilling their founda-
tional role (ie do not reduce overall welfare). The regulatory authority would
then be supervising, with a light hand, the overall "virtual network", made up of
all the network and services falling under its jurisdiction. Three main themes
will arise:

- supplier access, ie the possibility for a supplier to gain access to telecommu-
nications networks and services to offer its own products or services (II.C.l.);

- customer access, ie the possibility for a customer to gain access to networks
and services to conduct transactions, such as communications, purchases,
administrative processes, etc. (II.C.2.); and

- transactional (bilateral) access, ie the possibility for a given transaction to be
conducted according to the requirements of the parties, including matters such
as interconnection, interoperability, standardization and compatibility.
Transactional access is likely to raise the most complicated problems, and
careful cost-benefit analysis will be required to justify any intervention
(TI.C.3.).

That core regulatory mandate would allow for a more coherent treatment of the
numerous difficulties that were noted in relation to competition law, and with a
greater degree of legitimacy (II.D.).

When it comes to how that case for sector-specific regulation would fit within
EC law, the first point is subsidiarity. At minimum, some action at EC level is
required, if only to ensure the coordination with EC competition law. It would
seem, however, that the "virtual network" would in some respect escape the
national realm and be better managed at EC level (if not globally) (III.l.).
Indeed, part of the current ONP framework could be construed as sector-specific
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regulation under the case made here (III.2.). In the long run, the regulatory
mandate outlined above would gain in consistency and coherence if EC
telecommunications law was based on the Title concerning trans-European
networks — Article 155 EC (ex 129c) — whose normative dimension has been
ignored until now, instead of Article 95 EC (ex 100a) (III.3.)- On the institu-
tional side, the co-decision procedure provided for in both Articles 155 and 95
EC would seem adequate for the most general legislative level. As for individual
decisions, only in a limited number of cases (eg Europe-wide numbers) would
an EC-level decision-maker be justified. That leaves a large gap, however,
between the legislative framework agreed at EC level and the individual
decisions taken by NRAs, with a need to avoid conflicting implementations. For
policy-making and policy coordination purposes, the various institutions already
working at the EC level (committees and regulatory groups) could be merged
into an agency, so as to make the institutional framework simpler and more
transparent. Representativeness could be increased by giving this agency formal
powers to conduct consultations and hearings. The agency should cooperate
closely with extra-EC institutions in Europe (ie CEPT and its emanations).
Finally, in order to ensure consistency with EC competition law, NRAs (or the
agency) should be involved in competition law proceedings and have the power
to request the Commission to modify a competition law ruling in light of subse-
quent developments in sector-specific regulation (III.4.).

At the end of this investigation into the foundations of EC telecommunica-
tions law after liberalization, a word of caution must therefore be issued against
overestimating the powers of EC competition law to manage all kinds of
economic regulation issues. After all, EC competition law is there first and
foremost as a basic layer of economic regulation. It can only ensure that markets
are and remain competitive, no more, no less. This is why, as explained at the
beginning of Chapter Three, EC competition law deals with markets as they
exist, on the basis of concrete market data, in actual cases and within a proce-
dural framework bearing adjudicative characteristics. Deciding whether compe-
tition is appropriate, assessing whether competition produces the expected
benefits and taking any requisite measures in that respect generally escapes the
realm of competition law.

In telecommunications, a basic decision was made to open the sector to
competition, in keeping with the fundamental orientation of economic policy in
the EU towards free and competitive markets, as reflected in Article 4 EC (ex
3a). At the end of the successive regulatory frameworks studied in Chapter One,
the fully liberalized model comprises a number of measures, some details of
which were explored in Chapter Two, which are certainly inspired by principles
derived from EC competition law, but which cannot truly be characterized as
competition law measures (irrespective of whether they are based on Article
86(3) or 90), in light of the model set out at the beginning of Chapter Three. No
doubt these transitional measures can one day be abrogated. Competition will
then have taken a firm hold in the telecommunications sector, and indeed from
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that point on the sector can be entrusted to the supervision of competition law
alone.

For most economic sectors, that would be the end of the story. As pointed out
in Chapter Four, because telecommunications are based on networks, however,
they stand out from the rest; under some circumstances, network effects might
prevent competition from producing its full benefits. Since in addition telecom-
munications have a foundational role, in that they are already and will increas-
ingly be a key ingredient for all economic and social activity, it is important to
keep an eye on the workings of the overall sector, to ensure that nothing
prevents it from fully contributing to overall welfare. This is the essence of the
case made for sector-specific regulation in Chapter Four. Despite the lengthy
discussion in that Chapter, it is unlikely that intervention will often be required.
The regulatory authority will probably spend more time monitoring than
anything else. Nevertheless, if and when it is required, intervention should be
made; here as well, intervention does not need to be very hard. A bit of pressure
may suffice to lead proponents of rival standards to reach an agreement amongst
themselves; witness for instance the case of the standards for third-generation
mobile communications.

It is not impossible that the same analysis could be applied to other network
industries, such as postal services, energy or transport. Each industry has its
specific dynamics, however; telecommunications is probably the one industry
where regulatory intervention is least often needed to ensure that competition
delivers its benefits.

It is hoped that the present study will have shown, however, that EC competi-
tion law simply cannot be burdened with such a task. Moving EC competition
law away from the model set out at the beginning of Chapter Three would
reduce its legitimacy, since it would give broad powers, independent of the
circumstances of any concrete case, to institutions that are not constrained by
anything more than a small number of very general principles set out in the EC
Treaty and the MCR.'

This does not imply that competition law is deficient; rather, it means that EC
law in general may need to evolve. As mentioned at the end of Chapter Two,
Article 86 EC (ex 90), one of the main tools for EC law to deal with difficulties
arising from State intervention in the economy, is getting old. It relies on a
"snapshot" view made in the 1950s, where direct State intervention was the
prime solution to perceived problems with the market. The end of direct State
intervention ushers in the rise of the regulatory State, with its more complex
procedural and institutional framework, and its array of diverging interests. The
risk of collisions or even conflicts with EC law is not necessarily reduced;
however it is illusory to believe that, in the absence of Article 86 EC, these
collisions and conflicts can be solved through the application of EC competition

' In this respect, the perspective of an increased use of general notices and guidelines, as set in
the White Paper on Modernisation of the of the Rules Implementing Articles 85 and 86 of the EC
Treaty [1999] OJC 132/1 at 22, para. 86, is dismaying.
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law. On the other hand, the potential for head-on confrontations between
Member States and the Commission is somewhat diluted amongst all those
interests. Accordingly, perhaps EC law does not need to be brought to bear from
such a strong position as that enjoyed by the Commission under Article 86 EC
or EC competition law. It is submitted that most of the problems arising from
State intervention through economic regulation can probably be solved under
the general framework of the EC Treaty, without trying to use competition law
to force a particular outcome. In the case of telecommunications in particular,
the EC Treaty even contains a Title on trans-European networks which, if given
a normative dimension as opposed to an operational and financial one that is
inadequate for telecommunications, could form the basis for a clear and
focussed mandate for sector-specific regulation, one that is compatible with EC
law from the very start.



POSTSCRIPT: THE 1999 REVIEW

In addition to its being bound to do so under a number of directives.' the intent
of the Commission in launching a review of EC telecommunications law at this
point in time is to adapt the regulatory framework to the post-liberalization era,
in view of technical and market developments.* The Commission is thus broadly
inquiring along the same lines as this work. Accordingly, this postscript
comments upon the 1999 Review in the light of the discussion in the present
work, in particular Chapters Three and Four.

At the outset, it can be noted that the institutional changes proposed in the
1999 Review go in the same direction as the model outlined in Chapter Four,
whereby the existing Community organizations (ONP Committee, Licensing
Committee, High-Level Group of National Administrations and Regulatory
Authorities) would be regrouped and made more transparent, while leaving
implementation in the hands of the NRAs.^ This work goes further than the
1999 Review in proposing the creation of an agency to deal with the coordina-
tion between the EC legislative framework and its implementation by the NRAs
in their respective jurisdictions; this agency would have the power to receive
contributions and conduct hearings, thereby becoming an institution where the
"virtual network" could be taken into consideration from an EC-wide perspec-
tive."* This agency would be the natural forum for the elaboration of the
numerous soft-law instruments (recommendations) that seem to be foreseen in
the new regulatory framework.'

In general, the Commission appears to recognize the dual role of telecommu-
nications, as outlined in Chapter Four,* but without articulating the distinction

' See Directive 90/387. Art. 8; Directive 97/33. Art. 22(2); Directive 98/10, Art. 31; Directive
97/13, Art. 23.

* Towards a new framework for Electronic Communications infrastructure and associated
services - The 1999 Communications Review, COM(1999)539final (10 November 1999)
[hereinafter the 1999 Review] at 3.

' Ibid, at 51-4.
* See supra. Chapter Four, H.C.4.C.
* See 1999 Review at 12-3, 18, 30, 33, 50. The agency would carry greater legitimacy than the

Commission acting alone or the Council, since it could carry out extensive consultations within a
transparent framework. The issue of further notices under EC competition law should in any event
be avoided unless some case-law has accumulated, in view of the legitimacy problems mentioned
«pro, Chapter Three, I.C.

' Supra, Chapter Four, FI.B.
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very clearly or consistently. For instance, at the outset, the Commission states
that'

The existing legislative framework for telecommunications contains two different
types of regulation. The first — regulation designed to meet general interest objec-
tives — will remain in place, and be adapted to ensure its effectiveness in an
evolving sector. The second — regulation primarily designed to manage the transi-
tion to competition — is focused on the behaviour of incumbents and the rights of
new entrants. Under the new policy framework, the latter type of regulation of
market layers will be progressively reduced as markets become fully competitive.

While the Commission thus distinguishes between transitional and more perma-
nent sector-specific regulation, it does not explain how the two are to be under-
stood. In Chapter Four, transitional sector-specific regulation is associated with
the first role of telecommunications, as a sector of economic activity in transi-
tion from monopoly to competition, while the long-term case for sector-specific
regulation is directed at telecommunications as a foundation for the whole of
economic and social activity." Still the 1999 Review appears to rest on the
notion of "public interest" or "general interest",' which would seem to indicate
that in the long-term sector-specific regulation would be limited to non-
economic regulation. As was argued in Chapter Four, some sector-specific
economic regulation should remain in the long-term, in order to ensure that
network effects do not prevent telecommunications from exhausting their poten-
tial for welfare creation (in their second role).

The second role of telecommunications is not completely absent from the
1999 Review; for instance, the three main categories of policy objectives
broadly reflect the divisions set out in Chapter Four.'"

Policy objectives in 1999 Review Broad regulatory area as set out in Chapter Four

Promote an open and competitive Economic regulation of telecommunications
European market for in their first role as economic sector
communications services

Benefit the European citizen Non-economic regulation and economic regulation
concerning consumer protection

Consolidate the internal market in Economic regulation of telecommunications (at EC
a converging environment level) in their second role as foundation for

economic and social activity

' 1999 Review at 3. See also al 6. where the Commission adds a footnote recalling that the
phasing-out of sector-specific regulation does not concern regulation for public interest objectives.

" Supra. Chapter Four, II.B.
" See for instance 1499 Review at 12, where it is stated that competition cannot suffice to meet

all policy objectives, and that regulation should be horizontal (K general non-economic regulation)
rather than scctor-specilic. New sector-specific regulation would then be envisaged only if there was
a market failure in respect of a public interest objective.

'" 1999 Review at 11. See the table in the conclusion of Chapter Four, iwpru, IV.
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Nevertheless, the 1999 Review remains overly focussed on the regulation of the
incumbent as opposed to the regulation of the whole sector, and seems to place
too much reliance on the ability of competition law to give the impulse to the
regulatory framework."

Nowhere is this more striking than in the discussion of the interplay between
dominance under the competition rules and Significant Market Power (SMP)
under the current ONP framework. The Commission begins by finding thiit
sector-specific regulation should "be rolled back as competition strengthens,
with the ultimate objective of controlling market power through the application
of Community competition law", which is quite correct as regards transitional
sector-specific regulation." It then states that "it will be appropriate for sector-
specific regulation to make more use of competition law concepts like dominant
position found in Article 82 of the Treaty",'* and proposes to replace SMP with
dominance as the triggering factor for heavier M an/i obligations (regarding
access, cost-orientation or non-discrimination), which here as well is consistent
with using competition law as the hard core of the regulation of telecommunica-
tions in their first role as an economic sector.'*

The Commission then goes on to suggest that SMP be kept as a criteria to
impose a less burdensome set of obligations, essentially comprising an obliga-
tion to negotiate access to a number of facilities" as well as some transparency
obligations. This lighter SMP regime would thus co-exist with the regime
applicable to providers of public networks and services, which are also under an
obligation to negotiate interconnection.'* The Commission claims to have
modelled the articulation between the regime applicable to dominant and SMP
players on the regime of Directive 97/33, but it does not indicate what would
happen to the notion of "public networks" or "publicly-available services", and
why it should be replaced by SMP.'^ At some point, it explains that this new
regime would be inspired by the essential facilities doctrine (EFD),'* but that
the EFD may not apply in the absence of a dominant position:"

The essential facilities concept has proven useful in dealing with access to the facil-
ities of a company in a dominant market position. In future [sic], in the local access
network, it may become the case that no single company has a dominant position,

" For instance, the Commission mentions in the executive summary (1999 Review at ix), but
apparently not in the main text, that it might use competition law to mandate local loop unbundling.
As was discussed supra throughout Chapter Three, both in the section on the EFD (III.A.6.) and on
unbundling (MID.), as well as in Chapter Four (I.A.I, and I.C.I.), there are serious objections to
using competition law for that purpose.

" Ibid, at 49.
» Ibid.
'« Ibid, at 50.
" 1999 Review at SO. The list of facilities is found at 26, and more details on the SMP regime are

given at 27-8.
" See the description made supra. Chapter One, IV.C. The obligation to negotiate interconnec-

tion is found in Directive 97/33, Art. 4(1).
" 1999 Review at 27.
'• The EFD is discussed in a critical light jupra. Chapter Three, III A .
" 1999 Review at 49.
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but there may still be insufficient competition because only a limited number of
players will have customer access networks. In these circumstance [sic] the concept
of significant market power will continue to be valuable in addressing access
issues...

This passage shows that the Commission sees the very problem that is identified
in Chapter Four in the context of supplier access (with the discussion of national
roaming for new UMTS licensees):*" in a more competitive market environ-
ment, the rationale of the EFD would still apply, even though no single
company will be in a dominant position. In Chapter Four, the conclusion was
that such bottleneck problems were not adequately addressed by would-be
competition law analysis (such as the EFD) and were better seen in the light of
the core mandate for sector-specific regulation. In other words, the true problem
is not so much market power, but rather the control over facilities to which
newcomers must have access if their offerings are to compete on the merits,
without network effects being pitted against them. Accordingly, the triggering
factor should not be defined in competition law terms, but rather in technical
terms. In this respect, the use of a SMP criterion would seem inappropriate. If
the analysis of Chapter Four were adopted, the SMP criterion should be
discarded in favour of a more ad* /IOC approach, where the NRA would deter-

mine whether access to a given facility should be ordered, in view of the cost-
benefit analysis set out in Chapter Three.*'

Similarly, as regards customer access, the 1999 Review identifies a continued
need for universal service, although the Commission proposes not to modify the
provisions of the current regulatory framework in this respect.** Universal
service is presented as a major consumer policy plank, but it is still seen as an
exception to the main regulatory principles, which should not lightly be
extended. No attempt is made to give universal service a stronger economic
articulation, as done in Chapter Four," which would provide it with a firmer
base in the overall regulatory framework.

When it comes to transactional access, the 1999 Review does not treat all
issues in the same fashion. For one, the discussion of interconnection remains
very much centred on the need to ensure the competitiveness of the market, ie to
enable newcomers to get a foothold in the market through interconnection with
the incumbent. Interconnection as a transactional access problem is mentioned
but not discussed in great depth.*'* As for standardization and interoperability,
the Commission envisages leaving matters to the market, for fear of impeding
dynamism and innovation through intervention, but does not explore under
which circumstances mandatory standards would be imposed." The approach

*> SeeJH/VU. ChapterFour.H.C.I.
" See supru, Chapcer Three, IHA.5 and Chapter Four, n.C.l., where the same analysis k

suggested for supplier access problems.
" 1999 Review at 37-41
" See jupru. Chapter Four, II.C.2.
*• 1999 Review at 28.
» Ibid, at 31-2.
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outlined in Chapter Four provides more guidance in this respect (through the
notion of transactional access as part of the regulatory mandate), while still
requiring careful examination to justify any intervention.-'" Furthermore, the
three-tiered model set out in the 1999 Review,*^ whereby regulation would be
limited to "communications infrastructure"** and "associated services",**
leaving aside "services provided over networks'"", could be overly restrictive,
since transactional access problems could also arise in respect of the latter
category. In such cases, it would seem logical to proceed under the regulatory
framework applicable to telecommunications; for instance, if intervention was
required to ensure interoperability or standardization of secured communication
protocols used for electronic banking, it could very well be done under the
model for sector-specific regulation outlined in Chapter Four, since it would be
in essence a transactional access problem.

All in all, while the 1999 Review and the approach suggested in this work are
broadly in line, the 1999 Review might benefit from a clearer articulation of the
new regulatory framework along the lines suggested in Chapter Four. For
instance, the reduction in the number of directives proposed therein would be
enhanced if, in addition to grouping the directives under broad regulatory
themes, their substance would be divided between transitional provisions
concerning the first role of telecommunications, which are bound to recede as
competition takes root, and more permanent provisions that address the second
role of telecommunications." In this way, the future regulatory framework
would rest on a more solid basis and might indeed be stable in the face of
technological and market changes, as the Commission seeks to achieve.

** Supra, Chapter Four, II.C.3.C.
" 1999 Review at 20-1.
" Defined ibid, at 4 as "communications networks and associated facilities upon which the provi-

sion of services depends".
" Defined ibid, as "communications services and access services associated with granting access

to a particular service to authorised users".
** Defined ibid, as including media services, information society services or services such as

electronic banking.
" See the proposed simplification of the current legislation, ibid, at 14-17.





RESUME

Cet ouvrage porte sur les fondements juridiques du droit communautaire des
telecommunications, avant, pendant et apres la liberalisation. Sa these centrale
est que, tout comme le droit communautaire des telecommunications a contribue
a changer le secteur des telecommunications du tout au tout, ce changement doit
a son tour influencer le cadre juridique. II n'est pas necessairement indique de
continuer a suivre l'approche d'avant la liberalisation dans un contexte post-
liberalisation.

Le chapitre premier jette les bases pour I'ensemble de l'ouvrage, en retracant
revolution du droit communautaire des telecommunications durant la periode
menant a la liberalisation, a travers I'etude des modeles reglementaires qui se
sont succede. Le modele de depart, utilise jusqu'en 1990, tenait les monopoles
nationaux pour acquis et ne laissait qu'une place limitee au droit communautaire
en matiere de telecommunications, sauf quant aux mesures d'harmonisation (I.).
Les premiers changements survinrent lorsqu'il fut remplac6 par le modele du
Livre vert de 1987, tel qu'introduit par deux directives adoptees le 30 juin 1990'.
En vertu de ce modele, qui resta en vigueur de 1990 a 1996, les telecommunica-
tions se voyaient liberalisees (c.a.d. ouvertes ä la concurrence) en partie seule-
ment, soit pour les services autres que la teiephonie vocale publique, 6tant
entendu que les infrastructures pouvaient demeurer sous monopole.
L'harmonisation des normes se poursuivit en parallele a l'introduction d'un cadre
reglementaire appele «fourniture d'un reseau ouvert» (ONP), qui gouvernait
l'interaction entre les secteurs liberalise et reserve. De plus, les Etats membres
ont du separer les fonctions reglementaires et operationnelles (II.)- Lors d'une
periode de transition (19%-1997), la foumiture d'infrastructure pour des services
liberalises (1'«infrastructure alternative») a fetfe ouverte a la concurrence, quelque
temps avant la liberalisation totale de I'ensemble de 1'infrastructure et des
services en 1998 (III.). Le modele entierement liberalise en vigueur aujourd'hui
decoule d'une serie de directives adoptees entre 1996 et 1998.* II repose sur les
modeles qui l'ont precede: alors que la directive 96/19 reste proche des

' Les directives 90/387, adoptee par le Conseil sur le fondement de l'article 95 CE (ex 100A), et
90/388, adoptee par la Commission sur le fondement de Particle 86(3) CE (ex 90).

* La directive 96/19. modifiant la directive 90/388, a ete adoptee par la Commission sur le fonde-
ment de l'article 86(3) CE le 16 mars 1996. Sur le fondement de l'article 95 CE, le Parlement
europeen et le Conseil ont adopte les directives 97/13 le 10 avril 1997 (qui repose egalement sur les
articles 47(2) et 55 CE (ex 57(2) et 66)), 97/33 le 30 juin 1997,97/51 le 6 octobre 1997 et 98/10 le
26fevrier 1998.
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categories introduites depuis 1990, les autres directives (la directive «licences» et
le cadre ONP revu et augmente) ont elabore un cadre a trois echelons.
L'ensemble des entreprises de telecommunications est soumis a une reglementa-
tion minimale. Au-dela, un jeu elargi de droits et d'obligations s'applique aux
entreprises qui fournissent des «reseaux publics» ou des «services accessibles au
public», deux notions qui semblent provenir des modeles precedents mais qui ne
sont pas precisement definies. Enfin, des obligations plus lourdes sont imposees
aux entreprises reputees puissantes sur le marche (SMP). Par ailleurs, la position
des autorites reglementaires est renforcee: en tant qu'autorites reglementaires
nationales (ARN), dies doivent etre independantes non seulement des Operateurs,
mais aussi de l'Executif. Quant au fond, le modele entierement liberalise contient
des dispositions relativement detaillees sur des themes principaux, tels que le
service universel (portee et tinancement), 1'interconnexion et les autorisations.

Le chapitre deux est consacre a l'usage de 1'article 86 CE (ex 90) comme
moteur de la politique communautaire des telecommunications jusqu'ici.
L'histoire veut que celle-ci ait progresse grace a l'adoption en parallele de direc-
tives de «liberalisation» ou «concurrence» par la Commission sur le fondement
de Particle 86(3) CE (ex 90(3)) et de directives d'«harmonisation» ou de «regie-
mentation» par le Conseil et le Parlement sur le fondement de 1'article 95 CE
(ex 100A), chacun dans son champ de competence respectif. En realite, les deux
bases sont liees l'une a I'autre de maniere plus etroite et plus hierarchisee qu'il
n'en parait. Au debut du processus de liberalisation, les institutions communau-
taires n'etaient pas d'accord sur la base juridique du droit des telecommunica-
tions; la Commission proposait d'un cöte Femploi des deux bases
susmentionnees (I.A.I.), alors que le Conseil (I.A.2.) et le Parlement (I.A.3.)
auraient prefer6 faire reposer tout l'edifice sur rarticle 95 CE. Le «compromis
de decembre 1989» mit tin a ce differend en pratique, puisque la Commission
s'y engageait implicitement a obtenir le soutien du Conseil avant de proceder
sur le fondement de rarticle 86 CE (I.B.). Par la suite, la Cour de justice s'est
prononcee sur le rapport entre les deux bases en tranchant les recours contre les
directives 88/301 et 90/388'. Contrairement a ce qui etait avance tant par la
Commission que par les Etats membres, la Cour a determine que les champs
d'application des articles 86(3) et 95 CE n'fetaient pas distincts et exclusifs l'un
de I'autre. La Cour s'est plutöt trouvee a consolider le compromis de decembre
1989 en reconnaissant que ces deux champs se recoupaient, ce qui n'empechait
pas la Commission d'utiliser 1'article 86(3) arm de «specifier en termes
generaux» les obligations des Etats membres en ce qui conceme les entreprises
publiques et les entreprises detenant des droits speciaux ou exclusifs (I.C.). Lors
des etapes suivantes, le compromis de decembre 1989 a ete suivi, sauf pour la

' CJCE. jugement du 19 mars 1991, Aff. C-202/88, Frwi« c. Conunm/on [ 1991) Rec. 1-1223 et
.jugement du 17 novembre 1992, Aff. C-271. C-281 et C-289/90, Eipagn« c. Cam/niKio/i [1992]
Rec. I-S83.V l a directive 88/301 concernail la liberalisation du marche des terminaux de tilecom-
munications. Ces deux jugements sont fegalement celebres parce qu'ils ont confirm* que la
Commission avail le pouvoir d'ordonner 1'abolition de droits speciaux ou exclusifs ea vutu de
I'aitkle 86(3) CE. t f« i
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liberalisation de 1'infrastructure alternative, ob la Commission a du Her la
question a des affaires de droit de la concurrence ahn d'obtenir le soutien de
certains Etats membres (I.D.).

En fin de compte, les articles 86(3) et 95 CE ont ete integres dans une proce-
dure legislative nouvelle, particulierement lorsque le rapport entre les deux
ensembles de directives passa de la complementarity (dans le modele du livre
vert de 1987) au recoupement (dans le modele actuel). En ce sens, l'opposition
entre les directives de «liberalisation» et d'«harmonisation» semble exageree:
les deux jeux de directives relevent de la reglementation economique, et leurs
contenus sont largement identiques. 1^ procedure legislative en question se
divisait en plusieurs stades: (I) la publication d'un document enoncant la
politique propose« par la Commission (y inclus l'usage de Particle 86 CE), (2)
une consultation publique, (3) une resolution du Parlement, (4) lu preparation, la
discussion et l'adoption d'une resolution du Conseil, (S) la publication d'un
projet de directive de la Commission basee sur 1'Article 86 CE, accompagne
d'une proposition de directive du Parlement et du Conseil basee sur 1'Article 95
CE, (6) l'enchassement d'un noyau dur de prineipes lors de l'adoption de la
directive de la Commission et (7) la longue procedure legislative menant a
l'adoption de la directive du Parlement et du Conseil, lors de liiqucllc les ddtails
du cadre reglementaire sont tires au clair (I.E.). En guise d'illustration, trois
exemples concrets sont presentes, ou la directive de la Commission (fondee sur
1'Article 86 CE) est utilisee comme guide pour interpreter les directives du
Parlement et du Conseil (pour limiter l'ecart qui pourrait les separer de la
premiere), ou bien comme point de reference lors des debats legislatifs (I.F.).*

Cela mene naturellement k se demander si la Commission pourra encore
employer cette nouvelle procedure legislative apres la liberalisation du secteur
et ainsi continuer a guider revolution du droit communautaire des telecommuni-
cations ä travers les competences qui lui sont attribuees en vertu de 1'article
86(3) CE (ex 90(3)). En pratique, cela revient ä examiner si les deux premiers
paragraphes de 1'article 86 pourront encore s'appliquer au secteur liberalise.
Plusieurs Operateurs ayant detenu un monopole demeurent dans le secteur
public, et k ce titre ils tomberaient encore sous la coupe de l'article 86(1) CE,
mais cet article serait alors utilise de facon arbitraire, puisque d'autres anciens
monopoles maintenant privatises y echapperaient; en outre, tous les anciens
monopoles, privatises ou non, ont ete restructures en societes de droit prive (ou
k tout le moins d'inspiration de droit prive) (I1.A.1.). Meme si les droits
speciaux ou exclusifs ont ete abolis, la Commission pretend pouvoir agir sur le
fondement de l'article 86(3) CE pour traiter les problemes qui s'ensuivent, et ce
afin d'empecher que ces droits soient maintenus en fait apres leur abolition en
droit. Quoique ce raisonnement puisse seduire, il neglige que l'article 86 CE est
une mesure d'exception, au niveau tant de la substance que de la procedure.

* Ces exemples sont: la classe d'entrcprises appelees a contribuer au financement du service
universel, la possibility d'introduire des offres d'interconnexion differenciees selon les categories
d'operateurs et entin les categories de services pour lesquels une licence peut etre exigee.
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L'Etat peut intervenir dans l'economie par d'autres moyens que ceux repris a
l'article 86 CE (en 1'occurrence les entreprises publiques et l'octroi de droits
exclusifs ou speciaux); ces autres moyens sont alors soumis aux regies generates
du traite CE, qui offre un cadre adequat pour leur contröle, et il n'y a aucune
raison d'etendre la portee de l'article 86 CE au-dela des moyens d'intervention
etatique qui y sont specifiquement enumeres (II.A.2.)- Qui plus est, la directive
1999/64, la plus recente directive adoptee sur le fondement de l'article 86(3)
CE, demontre a co«/rörio qu'avant d'employer cette base juridique, un certain
lien de causalite devrait etre etabli entre le probleme vise par la mesure commu-
nautaire et la presence d'une entreprise publique ou de droits exclusifs ou
speciaux (H.A.3.)- Enfin, le modele entierement liberalise ne laisse que peu de
place pour l'application de l'article 86(3) CE relativement aux services d'interet
economique general vises a l'article 86(2) CE (H.B.).

L'avenement de la liberalisation entrainerait done de par le fait meme le
declin de l'article 86 CE en tant que fondement du «noyau dur» de la politique
communautaire des telecommunications. Le chapitre trois se penche sur
1'opinion repandue selon laquelle le droit communautaire de la concurrence
appliqu6 aux entreprises — fonde sur les articles 81 et 82 CE, ainsi que le regle-
ment 4064/89 sur le contröle des concentrations — pourrait prendre la releve.
Le droit communautaire des telecommunications serait alors base sur les
principes du droit de la concurrence, et la reglementation specifique des
telecommunications, si eile demeurait, ne ferait que refleter ces principes.

D'abord et avant tout, il ne faut pas perdre de vue la nature du droit de la
concurrence, teile qu'elle est revelee par ses sources et son ep/jrfe'mo/ogie. Outre
les principes de base enchasses aux articles 81 et 82 CE et dans le reglement
4064/89, le droit communautaire de la concurrence se retrouve essentiellement
dans les decisions individuelles prises par la Commission (au sens formel du
traite ou autrement, par lettre de classement), les arrets de la Cour de justice des
CE et rinalement les decisions rendues par les tribunaux des Etats membres et
maintenanl egalement par les autorites nationales de la concurrence (ANC). II
faut y ajouter enrin les exemptions par categorie et un nombre croissant de
communications et autres lignes directrices (I.A.). Compte tenu du gouffre qui
separe les quelques principes de base (abstracts et generaux) et les decisions
individuelles (concretes et speciriques), la validite et la legitimite de ces
dernieres doit etre assuree par une serie de garanties d'ordre adjudicatif (droits
de la defense, etc.), I'obligation de motiver les decisions et la possibility de
recours devant une autorite judiciaire; en somme, le droit de la concurrence est
assujetti a l'espece (/a//#<"/>Mnden). Les exemptions par categories et les commu-
nications tiennent leur legimite de ce qu'elles proviennent de l'experience
accumulee au Hl des decisions individuelles (LB.). Toutefois, deux communica-
tions relatives au secteur des telecommunications, soit les lignes directrices de
1991 et la communication de 1998 sur les accords d'acces, se demarquent de ce
modele (I.C.).

L'application du droit de la concurrence repose sur la d^rti//on du
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, pour laquelle les telecommunications präsentem des difficultes partic-
ulieres. Tout d'abord, les relations de substituabilite entre produits deviennent
tres complexes, de sorte que l'examen du marche de produits doit prendre
comme point de depart non pas les caract6ristiques technologiques, mais bien
les divers segments de la clientele (H.A.). Par ailleurs, le marche de produits
possede une dimension geographique, qui differe du marche geographique perti-
nent tel qu'il est habituellement defini (H.B.). Par consequent, la definition du
marche pertinent devrait debuter par 1'identification des groupes de clients
auxquels l'entreprise en question offre ses produits; le marche pertinent
comprendrait alors tous les produits de substitution, eu 6gard a la dimension
geographique des produits. L'analyse traditionelle du marche geographique ne
joue aucun role, a moins qu'il y ait des barrieres geographiques d'ordre r6gle-
mentaire (II.C.l.). Les decisions de la Commission suivent cette approche, mais
en partie seulement (II.C.2.).

Durant les annees 1990, le champ d'application de plusieurs pn'/ir//v.? <fc
</wi7 jH/ufa/iri/c/<> /a cwicurrfnre (souvent associes au controle des positions
dominantes) a fetfe etendu de maniere a permettre au droit de la concurrence de
connaitre de certaines questions qui sont gen£ralement associees au domaine
reglementaire.

Sans aucun doute, revolution la plus remarquable concerne la soi-disante
«doctrine des installations essentielles» (DIE), qui est souvent presentee comme
un derive de la jurisprudence classique en vertu de l'article 82 CE sur le refus de
vendre (ou de faire affaires). Aux termes de la DIE, une entreprise peut dans
certains cas etre obligee de fournir l'acces a ses installations si celles-ci
s'averent essentielles a ses concurrents pour etre presents sur un marche voisin
(III.A.l.). La DIE provient du droit americain de la concurrence, ob eile joue un
role specifique, sous la designation d'«essential facilities doctrine», en tant
qu'exception au principe general voulant que les entreprises en position de
monopole (c.a.d. en position dominante au sens du droit CE) puissent faire
affaire avec qui bon leur semble; eile n'est cependant pas encore etablie, que ce
soit dans la jurisprudence ou la doctrine (III.A.2.). La DIE a fait son entree en
droit communautaire de la concurrence a travers une serie de decisions de la
Commission (III.A.3.). La Cour de justice et du Tribunal de premiere instance
se sont montres plutöt froids a son egard, le dernier annulant une decision de la
Commission fondee en partie sur la DIE* et le premier levant la barre tres haut
pour l'application de la DIE* (III.A.4.). Lorsqu'une analyse coiits-benefices de
ce type d'affaires est menee, il en ressort une matrice complexe, selon laquelle
une intervention reglementaire ne serait justifiee que si, dans un premier temps,
U y a un benefice net au niveau des usagers, et dans un deuxieme temps les coiits

Voir TPI, jugement du 15 septembre 1998, Aff. T-374, T-375, T-384 et T-388/94,
Services c. CommtMion, non encore publii au recueil, qui annule la decision 94/663 de la

Commission du 21 septembre 1994, Mg A» Service* [1994] JO L 259/20.
' CJCE, jugement du 26 novembre 1998, Aff. C-7/97, OJCOT flron/urr Cm/?// <t Co. ATG c.

j - undZeiMcAn^enver/ag Gmfr// <t Co. ATG, non encore publie au recueil.
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relies a l'intervention (comprenant les coüts et les incitatives negatives subis par
le detenteur de Installation ainsi que les cotits encourus par l'autorite regie-
men taire) sont inferieurs ä la fois a ces benefices et aux cotits relies a la non-
intervention au chef de la partie requerante (III.A.5.). Ä la lumiere de cette
analyse, il appert que les divers cas d'espece se situent a quelque part sur un
continuum entre les affaires traditionnelles et les affaires mettant en jeu un
«goulot d'etranglement» («bottleneck»). Ces dernieres se distinguent des
premieres en ce que le marche peut etre defini dans l'abstrait, la position
dominante est remplacee par le caractere essentiel de l'installation en tant que
Probleme de concurrence, les motifs d'intervention passent du comportement
des entreprises a la structure du marche et les redressements sont considerable-
ment plus diftlciles a concevoir et ä mettre en oeuvre (III.A.6.). En fin de
compte, meme si la DIE pourrait permettre d'etendre le champ d'application du
droit de la concurrence, eile en depasse peut-etre le domaine; ses conditions
d'application, telles que derinies actuellement, sont deficientes, car elles ne
tiennent pas compte des cotits relies a l'intervention reglementaire (III.A.7.).

Le principe de non-discrimination a evolue de fafon similaire: au cas-type
traditionnel, soil la discrimination entre les clients, s'est ajoute un nouveau cas-
type qui se retrouve dans une relation verticale, lorsque l'entreprise en position
dominante öftre a sa propre filiale des conditions plus favorables que celles
offenes a un tiers qui fait concurrence a cette filiale (III.B.l.)- Dans le cas-type
traditionnel, il est deja difficile d'appliquer le principe de non-discrimination
lorsque des distinctions imposees par la reglementation specifique entrent en
jeu, en ce qui concerne par exemple les differentes categories d'operateurs pour
les fins de l'interconnexion (III.B.2.). Ces difficultes ne sont qu'accrues dans le
nouveau cas-type, car celui-ci exige des constructions assez complexes pour
permettre une comparaison des prix offerts a des tiers et a une filiale; de plus,
s'agissant de comparer les conditions techniques, il faut admettre que des inter-
faces priv6es entre societe-mere et filiale, dont les performances sont souvent
meilleures que les interfaces standardises, contribuent ä Finnovation et qu'il
n'est pas necessairement souhaitable qu'elles soient mises ä la disposition des
tiers (M.B.3.).

Quant aux prix, le droit communautaire de la concurrence se concentrait
precedemment sur les extremes, soit les prix excessifs ou predateurs, ce qui
requiert tout de meme l'examen des coüts de production de l'entreprise
dominante, une täche qui ne cadre pas bien avec le droit de la concurrence et
cree des difficultes d'ordre pratique pour les autorites (III.C.I .)• Si, comme c'est
frequemment le cas pour les telecommunications, les cas d'espece touchent
plusieurs marches interrelies, le droit communautaire de la concurrence s'attarde
egalement aux subventions croisees, c.k.d. aux subventions a l'interieur de
l'entreprise dominante, des marches oü celle-ci detient un monopole ou une
position dominante vers ceux oü la concurrence est plus vive (III.C.2.).
devaluation des prix et des coüts devient done de plus en plus importante;
malheureusement, pour un secteur comme les telecommunications, caracterise
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par une multitude de services et l'usage de reseaux. les economistes ne sont pas
d'accord sur la demarche a suivre. Tout d'abord, il faut determiner le entere
utilise: les principaux choix sont le coüt marginal, le coüt moyen ou la taritica-
tion Ramsey et enfin la tarification efficiente des composantes («efficient
component pricing»). Meme si la taritication selon le coüt moyen semhle
s'imposer maintenant, eile debouche sur un second choix a faire entre diverses
methodes comptables de repartition des coüts communs, soit les coüts integrale-
ment repartis («fully distributed cost» ou FDC), les coüts incrementaux a long
terme («long-run incremental cost» ou LRIC, qui peuvent etre determines sur
une base historique ou prospective (FL-LRIC)) ainsi que les coüts autonomes
(«stand-alone cost» ou SAC) (III.C.3.a.). Le cadre de l'ONP n'est pas tres precis
a ce sujet, mais il tend a retenir les coüts incrementaux a long tenne sur base
prospective (FL-LRIC) pour la taritication des transactions entre entreprises et
les coüts integralement repartis (FDC) pour la separation comptable interne, ce
qui pourrait entralner des incoherences (HI.C.3.b.). Au vu de cela, il serait
preferable que le droit de concurrence adopte une approche prudente et vise les
cas oil les prix depassent les coüts autonomes (SAC) ou n'atteignent pas les
coüts incrementaux (IC), laissant par ailleurs aux entreprises le soin de repartir
leurs coüts communs comme elles l'entendent (HI.C.3.C). La communication dc
1998 sur les accords d'acces indique par contre que la Commission entend
appliquer un regle de repartition integrale des coüts (FDC) aux cas de prix
excessifs et a certains cas de subventions croisfees. Cette communication fait
meme allusion ä un principe plus large de tarification sur la base d'une reparti-
tion «correcte» des coüts (III.C.4.). Le droit de la concurrence se trouve ainsi
plonge encore plus profondement dans l'examen des prix et des coüts, une täche
qui sied mal aux autorites de la concurrence (III.C.5.).

Finalement, un principe de degroupage pourrait emerger de l'interdiction des
ventes lifees a l'article 82 CE. Comme pour la DIE a l'6gard du refus de vendre,
le degroupage n'exigerait plus — contrairement a l'interdiction des ventes liees
— que les deux produits en question se trouvent sur des marches distincts et
identifiables. Toutefois, le degroupage se distinguerait de la DIE en ce qu'il
n'incluerait meme pas de reference au caractere essentiel ou autre notion
similaire, qui permettrait de compenser l'accroc a la conception traditionnelle du
droit de la concurrence. Si le degroupage devait faire partie du droit de la
concurrence, il devrait done a tout le moins etre integre a la DIE (III.D.).

Plusieurs prineipes de droit substantif utilises pour I'analyse des positions
dominantes ont done 6te modifies durant les annees 1990, afin de les porter au-
dela de leur champ d'application traditionnel vers des domaines jusque la
etrangers au droit de la concurrence, soit la structure du marche — touchee par
le contrble des concentrations seulement — et le fonetionnement interne des
entreprises. Ces prineipes ont ete appliques dans une serie de decisions individu-
elles en vertu non seulement de l'article 82 CE ou du reglement 4064/89, mais
aussi de l'article 81 CE (ex 85). En fait, des lors qu'une entreprise detient une
position dominante sur un marche quelconque (le marchä principal), cette
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position dominante pourrait etre etendue k un autre marche (le marche
secondaire), d'oli la necessite de traiter des problemes relies k la presence d'une
position dominante meme si la transaction en question touche un autre marche.
I>e droit de la concurrence americain exige toutefois un lien tres etroit entre les
deux marches, c.a.d. que l'entreprise en question ait dejk une position dominante
sur le marche secondaire ou ait 1'intention de l'obtenir. Le droit communautaire
de la concurrence se montre moins severe, se contentant d'un lien etroit fonde
sur des probabilites (du genre d'un lien de causalite). La reglementation se
contente parfois d'un lien plus vague, par exemple la coincidence, qui ne devrait
pas suffirc pour l'application du droit de la concurrence (IV. 1 .)• II n'en reste pas
moins qu'un examen approfondi de I'ana/yje concurrenriW/e dans deux cas, soit
/Wfcw' (IV.2.) et Ä77MC7 //* (IV.3.) fait ressortir un lien plutbt tenu entre les
marches principal et accessoire; la Commission a ainsi pu appliquer les
principes de droit substantif decrits plus haut dans des marches qui presentaient
des difficultes k ses yeux, meme si celles-ci ne decoulaient pas de la transaction
en question.

Du c5t6 p/wA/Mra/ er <>ur<runo/i/ie/, le point de depart est dejk relativement
complexe, puisque trois cadres distincts interviennent dans la reglementation
des t6lecommunications, soit la reglementation specirique nationale (transposant
la reglementation communautaire et placee sous l'autorite de l'ARN), le droit
national de la concurrence (sous l'autorite de l'ANC et des tribunaux) et le droit
communautaire de la concurrence (sous l'autorite de la Commission, des
tribunaux et de plus en plus de l'ANC egalement) (V.A.I.). Les rapports entre
les droits national et communautaire de la concurrence ont fait l'objet de
nombreuses etudes et se sont bien developpes, meme si ils restout quelque peu
lious. En comparaison, les rapports entre la reglementation specifique nationale
et le droit communautaire de la concurrence ressemblent k premiere vue k une
coexistence pacifique, sans trop d'interaction (V.A.2.). Compte tenu de ce qui
precede, toutefois, une zone de recoupement substantif entre les deux cadres est
apparue suite k l'expansion des principes de droit substantif de la concurrence.
La Commission, en tant qu'autorite principale pour le droit communautaire de la
concurrence, peut se hisser au-dessus des ARN en brandissant la menace d'une
intervention sur la base du droit de la concurrence si les ARN ne s'acquittent
pas correctement et diligemment de leurs fonctions en vertu de la reglementa-
tion specifique nationale (V.B.I.). Qui plus est, les conditions et charges
rattachees aux decisions individuelles en vertu du droit communautaire de la
concurrence ont ete utilisees pour combler les failles de la reglementation speci-
fique, de sorte qu'un autre cadre procedural et institutionnel a ete cree, en sus
lies trois mentionnes au debut de ce paragraphe (V.B.2.).

En somme, le droit communautaire de la concurrence a connu une evolution
procedural et substantive durant les annees 1990, laquelle le met en position
pour remplacer rankle 86(3) CE (ex 90(3)) en tant que moteur du droit

' Decision 96/546 du Hjutllet 1996 [1996] JO L 239/23.
« Dtcision 97/815 du 14 mai 1997. Äff. IV/M.856 [1997] JO L 336/1.
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communautaire des telecommunications. Ce faisant, toutefois, le droit commu-
nautaire de la concurrence risque fort de perdre son ame; le chapitre trois a
souligne les faiblesses et les risques inherents a une teile evolution.

Le chapitre quatre va plus loin que la structure et le fonctionnement internes
du droit communautaire de la concurrence et met en question la pertinence de ce
droit comme moteur de la politique communautaire des telecommunications,
tout en esquissant les parametres d'un role a plus long terme pour la reglementa-
tion specifique.

Premierement, le droit de la concurrence a des failles; il ne permet pas de
repondre de maniere concluante a certaines questions. Par exemple, la concur-
rence dans le reseau d'acces local est un des principaux problemes auxquels la
reglementation des telecommunications devra faire face dans un avenir tres
rapproche; le droit de la concurrence peut etre utilise au soutien de plusieurs
choix qui ne sont pas necessairement compatibles les uns avec les autres, soit la
separation des reseaux interurbains et locaux, des mesures visant a encadrer la
puissance sur le marche au niveau du reseau local (acces equivalent, pre-selec-
tion), la creation d'infrastructures locales paralleles ou l'ouverture de nouvelles
possibilites pour la concurrence (degroupage de la boucle locale) (I.A.I.). De
meme, le droit de la concurrence ne peut servir de guide quant aux aspects
reglementaires de la distribution de 1'intelligence dans les reseaux de telecom-
munications (1 .A.2.). Deuxiemement, 1'evolution anticipee du secteur forcera le
droit de la concurrence a s'aventurer encore plus loin dans le domaine de la
reglementation: il suffit ici d'evoquer les changements a la structure du marche
au fur et a mesure que la puissance sur le marche s'effrite (1 .B.I.), la conver-
gence avec le secteur des medias et de l'audiovisuel (1 .B.2.) ou la mondialisa-
tion des telecommunications et de leur cadre reglementaire (I.B.3.).
Troisiemement, le droit de la concurrence presente certains desavantages. II
s'applique uniformement ä travers TUE et ne tolere pas aisement une differenti-
ation d'un Etat membre a l'autre (I.C.I.)- Quoiqu'il se prete aisement a une
intervention reglementaire dans des situations nouvelles, il manque de flexibility
lorsqu'il s'agit de ne pas intervenir ou de cesser de le faire (1 .C.2.). Enfin, il est
tres opaque, puisqu'il s'applique generalement dans un cadre contradictoire ob
des informations confidentielles sont soumises, sans laisser aux tiers beaucoup
de possibilites de faire entendre leur voix, meme si la decision aura un impact
sur l'ensemble du secteur (I.C.3.). Comme le droit de la concurrence semble
ainsi souffrir de nombreuses limites, il convient de se demander plus fondamen-
talement s'il est legitime de l'utiliser comme moteur de la politique communau-
taire des telecommunications. Tout d'abord, cela implique qu'il serait
instrumentalist, comme ce fut le cas — a une plus grande echelle — pour la
realisation du marche unique (1 .D.I.). Qui plus est, les pouvoirs «durs» conferes
a la Commission en vertu du droit communautaire de la concurrence pourraient
ne plus etre appropries aprfes la liberalisation. En effet, alors qu'en route vers la
liberalisation la Commission faisait souvent face a un front commun des Etats
membres, eile se retrouve maintenant au milieu d'un secteur comportant de
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nombreux acteurs — dont les ARN — qui agissent chacun en fonction d'interets
propres qui parfois convergent et parfois divergent. La position de la
Commission ne beneficie done plus de la «superiority morale» dont eile pouvait
jouir avant la liberalisation (1 .D.2.).

II ne suffit pas toutefois d'enumerer les limites du droit communautaire de la
concurrence pour clore le debat. II faut plutöt y ajouter une argumentation
positive en faveur de la reglementation specifique. II importe au prealable de
definir le cadre de la discussion: la reglementation non-economique, qu'elle
soit gen6rale ou specifique aux telecommunications, n'est pas mise en doute, ni
d'ailleurs la reglementation economique relative a la protection des consomma-
teurs. De me me, la necessite d'une reglementation specifique a caractere plus
ou moins economique pour la gestion des «ressources rares» est acquise; y sont
inclus le spectre de frequences, les servitudes, droits de passage et l'espace
physique, ainsi que la numerotation. La question est done si, au-delä de ce qui
precede, une quelconque reglementation specifique a caractere economique est
requise, en sus des prineipes du droit de la concurrence (H.A.)- La cle de
1'argumentation reside dans le double role des telecommunications. D'un cöte,
elles constituent un secteur important d'activite economique; une reglementa-
tion specifique transitoire pourrait s'averer necessaire a ce titre, mais au fur et ä
mesure que la puissance sur le marche heritee d'avant la liberalisation est
dissoute, les prineipes de droit de la concurrence devraient suffire a la täche.
D'un autre cöte, les telecommunications sont egalement un ingredient de base
de toute l'activite economique et sociale. Le droit de la concurrence ne peut
seul garantir que le secteur fonctionne de maniere a remplir ce second role,
compte tenu des particularites des telecommunications en tant qu'industrie de
reseau, oü des effets de reseau se font sentir (H.B.). L'evolution vers la concur-
rence amenera une efficacite et une innovativite accrues, mais eile s'aecompag-
nera egalement d'une fragmentation croissante du marche, suite a I'arriv6e de
nouveaux participants. L'essentiel de la mission reglementaire consistent ainsi
a s'assurer que les effets de reseau n'empechent pas le secteur des telecommu-
nications de remplir son role fundamental, c.a.d. ne diminuent pas la richesse
collective. L'autorite reglementaire superviserait alors de maniere douce le
«reseau virtuel» qui resulte de l'ensemble des reseaux et services offerts par
des entreprises tombant sous sa juridiction. Trois questions retiendront son
attention:

- l'acces des foumisseurs, soit la possibilite qu'un foumisseur quelconque
puisse acceder aux services et reseaux de telecommunications afin d'offrir et
de foumir ses services (II.C.l.);

- l'acces des clients, soit la possibilite qu'un client/citoyen puisse acceder aux
services et reseaux de telecommunications afin d'y mener des transactions,
qu'il s'agisse de communications, d'achats, de procedures administratives,
etc. (H.C.2.);

- l'acces transactionnel ou bilateral, soit la possibilite qu'une transaction
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donnee soil menee selon les exigences des parties, incluant done des
questions telles que l'interconnexion, 1'interoperabilite. la normalisation et la
compatibility. L'acces transactionnel soulevera vraisemblablement les
problemes les plus difficiles, et il y aura lieu d'exiger une analyse couts-
benetices soignee avant toute intervention reglementaire (H.C.3.)-

Cette mission reglementaire permettrait de traiter des nombreuses questions ob
les limites du droit de la concurrence sont appanies de maniere plus coherente et
avec une plus grande legitimite que ce dernier (II D.)

S'agissant d'examiner comment un tel cadre reglementaire specifique
s'inscrirait en droit communautaire, il convient tout d'abord de 1'analyser a la
lumiere du principe de subsidiarite. A tout le moins, des mesures communau-
taires sont necessaires pour coordonner la reglementation specifique nationale et
le droit communautaire de la concurrence. II semble toutefois que le «reseau
virtuel» depasse sous certains aspects le cadre national, et qu'en ce qui concerne
ces aspects il pourrait etre mieux supervise au niveau communautaire (sinon
mondial) (III.l.). En effet, une partie du cadre ONP actuel pourrait etre vue
comme une reglementation specifique au sens de 1'argumentation presentee id
(III.2.). A plus long terme, la mission reglementaire 6noncee ci-huut gagnerait
en consistance et en coherence si le droit communautaire des telecommunica-
tions etait fonde non pas sur Farticle 95 CE (ex 100A), mais plutöt sur le litre
concernant les reseaux transeuropeens (article 155 CE (ex 129c)), dont la
dimension normative est passee sous silence jusqu'ici (III.3.). Du cöte institu-
tionnel, il semble que les aspects les plus generaux du cadre legislatif pourraient
etre adoptes par la procedure de co-decision prevue aux articles 95 et 155 CE.
Quant aux decisions individuelles, la citation d'une autorite communautaire
n'apparait pas justifiee, sauf pour quelques cas specifiques (par exemple les
numeros pan-europeens). Par consequent, il y a un certain vide entre le cadre
legislatif adopte au niveau communautaire et les decisions individuelles des
ARN, et de par le fait meme un risque que ces dernieres ne se contredisent dans
la mise en application du droit communautaire. Afin d'etablir et de coordonner
les politiques reglementaires au niveau communautaire, les diverses institutions
qui y oeuvrent deja (les comites et le groupe des autorites reglementaires)
pourraient etre reunis en une seule agence, ce qui rendrait le cadre institutionnel
plus simple et plus transparent. De plus, la representativite du processus de
decision communautaire pourrait etre accrue en donnant a cette agence le
pouvoir de mener des consultations et de tenir des audiences. L'agence devrait
travailler en etroite cooperation avec les institutions europeennes extra-commu-
nautaires (dont le CEPT et ses emanations). Finalement, les ARN (ou l'agence)
devraient pouvoir participer aux enquetes de droit de la concurrence et meme
pouvoir demander ä la Commission de modifier une decision de concurrence au
vu de revolution subsequente de la reglementation specifique, le tout afin
d'assurer la coherence entre ces deux cadres reglementaires (III.4.).

Au terme de cette etude des fondements du droit communautaire des telecom-
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munications apres la liberalisation, il faut done se garder de surestimer les vertus
du droit de la concurrence, qui ne peut pas servir ä gerer toutes sortes de
problemes de reglementation economique. Apres tout, le droit communautaire
de la concurrence sert d'abord et avant tout de reglementation economique de
base. II peut garantir que la concurrence regne sur les marches et qu'elle
continue a le faire, ni plus, ni moins. C'est pourquoi il a ete explique au debut
du chapitre trois que le droit communautaire de la concurrence prend les
marches tels qu'ils sont, sur la base de donnees concretes, dans des cas d'espece
et a I'interieur d'un cadre procedural de nature adjudicative. Le domaine du
droit de ia concurrence ne s'etend pas aux decisions portant sur l'opportunite de
la concurrence dans un marche donne, l'efftcacite de la concurrence eu egard
aux resultats escomptes ou les mesures a prendre k cet egard.

En conformite avec l'orientation fundamentale de la politique economique
communautaire vers des marches libres et concurrentiels, teile qu'enoncee k
Particle 4 CE (ex 3a), la Communaute a decide d'ouvrir les telecommunications
a la concurrence. Apres une suite de modeles reglementaires etudies au chapitre
premier, le modele entierement liberalise comprend une serie de mesures, dont
quelques-unes ont ete explorees en detail au chapitre deux, qui sont certes
inspirees par les principes du droit communautaire de la concurrence, mais qui,
a la lumiere du modele enonce au debut du chapitre trois, ne peuvent veritable-
ment etre qualih'ees de mesures de droit de la concurrence, et cela sans egard a
Icur base juridique (Articles 86(3) ou 95 CE). Sans doute ces mesures transi-
toires seront-elles un jour abrogees. La concurrence sera alors bien etablie dans
le secteur des telecommunications, et ce dernier pourra alors etre laisse aux
soins du seul droit de la concurrence.

Pour la plupart des secteurs d'activite economique, le recit s'arreterait ici.
Contrairement a ces autres secteurs, cependant, les telecommunications reposent
sur des reseaux, et le chapitre quatre a montre que dans certains cas les effets de
reseaux pourraient empecher la concurrence de porter fruit. Comme les telecom-
munications jouent aussi un role fundamental, en tant que base pour l'ensemble
de l'activite economique et sociale, il importe de surveiller leur fonctionnement,
afin d'6viter qu'elle ne puissent pleinement produire leurs effets benefiques sur
la richesse collective. C'est Ik l'essence de 1'argumentation en faveur de la
reglementation specitique au chapitre quatre. Malgre que la mission reglemen-
taire y soit discut6e en long et en large, I'autorite ne sera vraisemblablement pas
appeiee a intervenir tres souvent; eile consacrera plus de temps et d'energie k la
surveillance du secteur. Toutefois, si une intervention est requise, eile doit etre
faite, sans pour autant etre tres dure. II peut suffire d'appliquer un peu de
pression pour que des clans rivaux s'entendent sur une norme commune, comme
le montre l'exemple des normes de troisieme generation pour les communica-
tions mobiles.

II n'est pas exclus que le meme raisonnement puisse etre applique k d'autres
industries de reseau, dont la poste, I'energie ou le transport, mais chaque Indus-
trie possede ses caracteristiques propres. De toutes, les telecommunications sont
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peut-etre celle qui necessite le moins d'intervention reglementaire pour s'assurcr
que la concurrence produise ses effets.

Reste ä esperer que cet ouvrage aura demontre qu'une teile intervention ne
peut tout simplement pas etre mise au compte du droit de la concurrence.
Lorsque celui-ci s'eloigne du modele elabore au debut du chapitre trois, il perd
en legimite, puisque des institutions qui n'ont d'autres contrainles qu'un nomhre
limits de principes generaux (articles 81 et 82 CE ainsi que le reglement
4064/89) se voient investies de pouvoirs considerables, sans etre liees aux
donnees d'un cas concret.'

II ne faut pas pour autant conclure que le droit communautaire de la concur-
rence est deficient; au contraire, c'est plutöt le droit communautaire dans son
ensemble qui doit evoluer. L'article 86 CE (ex 90), Tun des instruments princi-
paux pour 1'application du droit communautaire aux problemes relies a 1'inter-
vention economique de l'Etat, a vielli, comme il est mentionne a la fin du
chapitre deux. II est base sur un «instantane» datant des annees 1950, une
epoque ou l'intervention directe de l'Etat etait vue comme la meilleure solution
aux problemes du marc he. La fin de l'intervention directe amene la mont6e de
l'«Etat reglementaire», de ses procedures et institutions complexes et de ses
nombreux interets divergents. Le risque de collision ou meme de conflit avec le
droit communautaire n'est pas reduit pour autant; toutefois il n'est pas realiste
de croire que ces collisions et conflits peuvent etre resolus sur la base du droit
communautaire de la concurrence, en l'absence de l'article 86 CE. Par ailleurs,
le risque de confrontation directe entre les Etats membres et la Commission est
quelque peu dilue dans la mer des interets en jeu. Par consequent, le droit
communautaire n'a peut-etre pas besoin d'etre place dans une position de force
du genre de celle dont ben6ficie la Commission en vertu de Particle 86 CE ou du
droit communautaire de la concurrence. La plupart des problemes decoulant de
l'intervention etatique par le biais de la reglementation economique peuvent
probablement etre resolus a travers le cadre general du traite CE, sans devoir
utiliser le droit de la concurrence pour imposer une solution particuliere. Quant
aux telecommunications, le traite CE contient un titre sur les reseaux trans-
europeens qui, s'il recoit une dimension normative au lieu d'une dimension
operationnelle ou financiere qui ne convient pas aux telecommunications,
pourrait servir de base a une mission reglementaire precise et bien definie, qui
serait compatible avec le droit communautaire des le depart.

' A cet fegard, on ne peut etre que deconcerte lorsque la Commission manifeste son intention
d'utiliser plus frequemment des communications gfenerales et des lignes directrices: voir le Livre
blanc sur la modernisation des regies duplication des articles 85 et 86 du traite CE [1999] JO C
132/1 a la p. 22, para. 86.
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In dit proefschrift, werden de rechtsgronden van het EG-telecommunicatierecht
onderzocht, beginnend bij de voorbereiding tot liberalisatie van de telecommu-
nicatiesector tot en met het post-liberalisatie tijdperk. Het uitgangspunt was dat
op het moment dat EG-telecommunicatierecht invloed had op het totstand-
brengen van een complete verändertng in de werking van de telecommuni-
catiesector, die verandering op haar beurt weergegeven moest worden in een
wetgevend kader. De voortzetting van de pre-liberalisatie aanpak is niet per
definitie geschikt in een post-liberalisatie context.

In Hoofdstuk Ren wordt de evolutie beschreven van het EG-telecommuni-
catierecht op weg naar liberalisatie, door middel van het onderzoeken van de
opeenvolgende regelgevingsmodellen, om zo een grondslag te leggen voor de
rest van dit onderzoek. Het oorspronkelijke model, toegepast tot 1990, ging uit
van nationale monopolies als een gegeven en voorzag slechts in een zeer
beperkte EG-betrokkenheid in telecommunicatieaangelegenheden, met uitzon-
dering van harmonisatiemaatregelen (I.). De situatie begon te veranderen met
het regelgevingsmodel uit het Groenboek van 1987 (van kracht van 1990 tot
1996), /.oals uiteengezet in twee Richtlijnen, aangenomen op 30 juni 1990.* In
dat model, werd een deel van de telecommunicatiesector geliberaliseerd (dwz
geopend voor concurrentie), namelijk alle diensten anders dan openbare spraak-
telefonie; de infrastructuur kon een monopolie blijven. Terwijl de harmonisatie
van regelgeving werd voortgezet, werd een regelgevingskader genaamd Open
Network Provision (ONP), geintroduceerd om de verhouding tussen het geliber-
aliseerde deel en de rest van de sector te bepalen. Bovendien werden de
regierende functies gescheiden van de operationele functies. (II.) In een
overgangsfase (1996-1997), werd de voorziening van infrastructuur voor geli-
beraliseerde diensten (zogenaamde "alternatieve infrastructuur") ook geliber-
aliseerd, hiermee vooruitlopend op algehele liberalisatie van alle infrastructuur
en diensten in 1998 (III.). Het huidige, volledig geliberaliseerde model is het
resultaat van een serie Richtlijnen, aangenomen tussen 19% en 1998.-* Het

' Translation prepared by Dagmar Jacobs.
* De Richtlijnen 90/387, aangenomen door de Raad op grand van Artikel 9S EG (ex 100a) en

90/388, aungenomen door de Commissie op grond van Artikel 86(3) EG (ex 95).
* Richtlijn 96/19. tot wij/.iging van Richllijn 90/388, werd aangenomen door de Commissie op

grond van Artikel 86(3) EG op 13 maart 1996. Op grond van Artikel 95 EG. namen het Europees
Parlemcnt en de Raad de Richtlijnen 97/13 op 10 april 1997 (ook gebaseerd op de Artikelen 47(2)
en 55 EG (ex 57(2) en 66)), 97/33 op 30 juni 1997.97/51 op 6 Oktober 1997 en 98/10 op 26 februari
1998 aan. «,.--,« , ,
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bouwt voort op de voorgaande modellen: tenvijl Richtlijn 96/19 nauw
verbonden was met de categories ontwikkeld sinds I99(), gingen de overige
Richtlijnen (de Vergunningenrichtlijn en net herziene en uitgebreide ONP-
kader) door met net creeren van een drieledig kader. Alle bedrijven in de
telecommunicatie-sector zijn gehouden aan een minimaal regelgevingskader.
Bovendien zijn er een aanta) uitgebreidere rechten en plichten van toepassing op
die bedrijven, die voorzien in openbare net werken of openbaar toegangkelijke
diensten, twee concepten die blijken af te stammen van net vorige kader. maar
die niet precies gedefinieerd zijn. Ten slotte zullen zwaardere verplichtingen
worden opgelegd aan bedrijven die een aanzienlijke machtspositie op de markt
(Significant Market Power) bezitten. Bovendien wordt de positie van regelge-
vingsinstanties verder versterkt: Als Nationaal Regelgevende Instanties (NRI's),
moeten ze niet alleen onafhankelijk zijn van de industrie, maar ook van de
regering. Kort samengevat, het volledig geliberaliseerde model bevat een
redelijk gedetailleerd aantal bepalingen betreffende centraal staande onder-
werpen, zoals universele diensten (zowel de reikwijdte als de financiering
ervan), interconnectie en vergunningen (IV.).

In Hoofdstuk Twee wordt het gebruik van Artikel 86 EG (ex 90) om een
aanzet te geven tot het nu toe gevoerde EG-telecommunicatiebeleid onderzocht.
Ervaring leert ons dat de wetgeving vooruitgang boekte door parallelle
vaststelling van "liberalisatie" of "concurrentie" richtlijnen door de Commissie
op basis van Artikel 86(3) EG (ex 90(3)) en "harmonisatie" of "regelgevende"
richtlijnen door de Raad en het Europees Parlement, op basis van Artikel 95 EG
(ex 100a), elk op hun eigen gebied. In feite is de verhouding russen beide rechts-
grondslagen hechter en hierarchischer dan het lijkt. Aanvankelijk waren de
insteilingen van de Gemeenschap het oneens over de juiste grondslag voor
telecommunicatierecht, waar de Commissie parallelle toepassing van de twee
rechtsgrondslagen voorstelde (I.A.I.), zagen de Raad (I.A.2.) en het Europees
Parlement (I .A .3.) meer in de toepassing van Artikel 95 voor het gehele
telecommunicatierecht. Een praktische oplossing voor het geschil werd bereikt
door de sluiting van het "Compromis van december 1989", waarbij de
Commissie impliciet de noodzaak aanvaardde steun te zoeken bij de Raad,
alvorens te handelen op grond van Artikel 86(3) EG (I.B.). Later, bij de vraag
om uitleg van de Richtlijnen 88/301 en 90/388, kreeg het Europese Hof van
Justitie de kans uitspraak te doen over de verhouding tussen de twee grond-
slagen* In tegenstelling tot zowel de Commissie als de Raad, oordeelde het
Europese Hof niet dat het respectieve bereik van de Artikelen 86(3) en 95 EG te
onderscheiden is en dat ze zieh onderling uitsluiten. Het Europese Hof
versterkte het Compromis van december 1989 door toe te geven dat de twee

• & • •

* EG HvJ, arrest van 19 maart 1991, Zaak C-202/88, Franjkri/A: v. Commu.ii> [1991] Jurispr. I-
1223 en anest van 17 november 1992, Zaken C-271, C-281 en C-289/90, 5/ran;> v. Cotn/niiife
[1992] Jurispr. I- S833. Richtlijn 88/301 handelde over de liberalisering van de markt van telecom-
municatie-eindapparatur. Deze twee zaken zijn ook bekend omdat zij de bevoegdheid van de
Commissie opdracht te geven tot de afschaffing van bijzondere en uitsluitende rechten op grond van
Artikel 86(3) EG, bevestigen. *?war«*
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elkaar aanzienlijk overlappen zodat het de Commissie niet kon beletten Artikel
86(3) te gebruiken om de verplichtingen van lidstaten met betrekking tot
openbare ondernemingen en ondernemingen met bijzondere of uitsluitende
rechten in grote lijnen aan te geven (I.C.). In de daaropvolgende fases van libe-
ralisatie, werd het Compromis als uitgangspunt aangehouden, met uitzondering
van de vroegtijdige liberalisatie van alternatieve infrastructuuur, waar
individuele, mededingingsrechtelijke handelswijzen aaneengeschakeld werden
om de steun van een aantal lidstaten te verkrijgen (I.D).

Dit resulteerde in de integratie van de Artikelen 86(3) en 95 EG in een
nieuwe wetgevende procedure, te meer daar de wezenlijke verhouding tussen de
beide groepen van rieht lijnen verschoof van aanvullend (in het model van 1990-
1996) naar overlappend (in het huidige model). In dat opzicht is de tegenstelling
tussen "liberalisatie" en "harmonisatie" overdreven: beide groepen van richt-
lijnen betreffen economische regelgeving en ze grenzen min of meer aan elkaar.
De stappen in de gehele procedure waren: (I) de publikatie van een beleidsakte
die de intenties van de Commissie aankondigde, met inbegrip van de toepassing
van Artikel 86(3) EG, (2) een openbare inspraakronde, (3) een resolutie van het
EP, (4) de voorbereiding, discussie en goedkeuring van een resolutie waarin de
instemming van de Raad wordt uitgedrukt, (5) het vrijgeven van een concept-
richtlijn van de Commissie op grand van Artikel 86(3) EG, met een voorstel
voor richtlijnen van het EP en de Raad op grond van Artikel 95 EG, (6) het
verankeren van de grondbeginselen in de richtlijn van de Commissie en (7) de
uitvoerige wetgevende procedure van Artikel 95 EG, waarbij de details van het
regelgevingskader zijn geordend en opgenomen in een richtlijn van de Raad en
het EP. Om de verhouding tussen beide grondslagen te illustreren, worden drie
concrete voorbeelden gegeven waar een richtlijn van de Commissie op grond
van Artikel 86(3) is gebruikt als basis voor een restrictieve interpretatie van de
richtlijnen van de Raad en het EP (voor zover deze af zouden wijken van de
koers van de richtlijnen van de Commissie) of als referentie in wetgevingsde-
batten (IP). '

Dan rijst de vraag of deze oorspronkelijke procedure bruikbaar zal blijven in
de post-liberalisatie fase, aldus de Commissie in Staat stellend door te gaan het
EG-telecommunicatierecht in goede banen te leiden met behulp van haar
bevoegdheden op grond van Artikel 86(3) EG (ex 90(3)); in de praktijk komt het
er op neer te onderzoeken of lid 1 en lid 2 van Artikel 86 EG van enige
toepassing kunnen blijven. Wat Artikel 86(1) EG betreft, het zou nog steeds
toegepast kunnen worden op een aantal reeds aanwezige telecommunicatieor-
ganisaties (zog. "incumbents") die openbaar blijven, maar dat zou enigszins
willekeurig zijn, daar het niet alle incumbents zou omvatten; bovendien zijn alle
incumbents omgevormd tot corporaties volgens het privaatrechtelijke model

* Dc drie voorbeelden hebben betrekking op de afbakening van de marktdeelnemers, die mm de
financiering van universele diensten bijdragen, de mogelijkheid om gedifferentieerde interconnec-
tieaanbiedingen te intnxluceren volgens categorieen van exploitanten en de categorieen van diensten
waarvoor individuele vergunningen vereist kunnen worden.
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(IT.AI). Hoewel bijzondere en uitsluitende rechten waren afgeschaft in de
telecommunicatiesector, stelde de Commissie bevoegdheid te hebben op grond
van Artikel 86(3) EG om problemen ontstaan als gevolg van de afschaffing van
die rechten, aan te pakken zodat ze niet tfr/arfo gehandhaafd zouden worden.
Alhoewel deze bevoegdheidsclaim juist lijkt te zijn, verzuimt deze rekening te
houden met het exceptionele karakter van Artikel 86, rowel substantieel als
procedureel; andere vormen van staatsinterventie in de economic dan welke
worden bepaald in Artikel 86(1), kunnen aan de hand van de algemene
bepalingen van het EG-Verdrag worden gecontroleerd en er is geen enkele
reden het toepassingsbereik van Artikel 86(1) ruimer te interpreteren dan de
specifieke vormen van staatsinterventie die er nu onder vallen (openbare bedrij-
ven, bijzondere en uitsluitende rechten) (II.A.2). Bovendien illustreert de
verantwoording voor Richtlijn 1999/64, de meest recente richtlijn anngenomen
op grond van Artikel 86(3) EG, a ronrran'o dat het gebruik van dal artikel als
een wettige grondslag onderworpen moet worden aan een causale analyse
("mischief analysis"), waarbij aangetoond dient te worden dat het aan te pakken
probleem inderdaad wordt veroorzaakt door de aanwezigheid van openbare
bedrijven of bijzondere of uitsluitende rechten (H.A.3.). Verder laat het volledig
geliberaliseerde regelgevingsmodel weinig ruimte te handelen op basis van
Artikel 86(3) EG teneinde problemen aan te pakken betreffende diensten van
algemeen economisch belang op grond van Artikel 86(2) EG (H.B.).

De aanvang van liberalisatie zou dus tevens de ondergang betekenen voor
Artikel 86 EG als grondslag voor de "harde kern" van het telecommuni-
catiebeleid. Hoofdstuk Drie onderzoekt kritisch de algemene veronderstelling
dat het EG-mededingingsrecht voor bedrijven — gebaseerd op de Artikelen 81
en 82 EG (ex 85 en 86) en de Fusiecontroleverordening — de stuwende kracht
achter het EG-telecommunicatierecht zou kunnen worden. In dat geval, zouden
de basisbeginselen worden bepaald door EG-mededingingsrecht en zou sector-
specifieke regelgeving, mocht deze al in stand blijven, slechts een
weerspiegeling van die beginselen zijn.

In de eerste plaats, is het belangrijk het karakter van het mededingingsrecht
niet te vergeten, zoals dit is weerspiegeld in zijn frron/ien en zijn ep/5temo/offfc.
Naast de basisbeginselen, verankerd in zowel de Artikelen 81 en 82 EG als in de
Fusiecontroleverordening, is EG-mededingingsrecht voor het grootste gedeelte
gegrondvest op individuele beschikkingen van de Commissie (hetzij door
formele beschikkingen, hetzij anders), uitspraken van het Europese Hof,
alsmede op besluiten van nationale gerechtshoven en nu ook van nationale
mededingingsautoriteiten. Groepsvrijstellingen en een toenemend aantal
mededelingen, bekendmakingen en richtsnoeren maken het beeld compleet
(I.A.). Gezien de grote leemte tussen basisbeginselen (abstract en algemeen) en
individuele beschikkingen (concreet en specifiek), wordt de rechtsgeldigheid en
rechtmatigheid van deze besluiten gegarandeerd door waarborgen van arbitrale
aard (recht van verdediging, etc.), de noodzaak de besluitname goed te moti-
veren en de mogelijkheid tot gerechtelijke herziening, die alien onder de noemer
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"zaakgebonden" kunnen worden gebracht. Groepsvrijstellingen en
mededelingen zijn rechtsgeldig omdat ze steunen op ervaring opgedaan in
individuele gevallen (I.B.). Twee mededelingen aangenomen voor de telecom-
municatiesector, de 1991 Richtsnoeren en de 1998 Bekendmaking inzake
toegang, lijken echter met dat model te breken (I.C.).

De basis voor mededingingsrechtelijke besluitvorming is re/evan/e /nörA/a/-
fej£in<n#, die in de telecommunicatiesector moeilijk uitvoerbaar kan zijn. Ten
eerste kunnen substitutiepatronen erg complex zijn zodat bij de vaststelling van
de productenmarkt niet van technologie- maar van afnemerssegmenten moet
worden uitgegaan (U.A.). Ten tweede lijkt de relevante productenmarkt een
geogratische dimensie te hebben, die verschilt van de relevante geografische
markt zoals deze normaal wordt gedefinieerd (II.B). Dientengevolge, zou bij
het afbakenen van de markt getracht moeten worden de afnemersgroepen vast te
stellen waaraan de aanbiedingen van de betrokkene bedrijven zijn gericht en dan
in de relevante markt alle onderling verwisselbare producten insluiten, rekening
houdend met hun geogratische dimensie; traditionele geografische marktanalyse
speelt geen rol, ten/.ij er regelgevende belemmeringen aanwezig zijn (H.C.I.).
De besluitvormingspraktijk van de Commissie weerspiegelt in de praktijk die
benadering niet helemaal (H.C.2.).

In de jaren negentig werden een aantal mater/efe fcegj/we/en van het EG-
mededingingsrecht (gewoonlijk met betrekking tot machtsposities) zodanig
uitgebreid, dat ze voorzien in een basis om problemen aan te pakken die anders
geassocieerd zouden zijn met reglementering.

De meest opmerkelijke ontwikkeling heeft betrekking op de zogenaamde
"essential facilities"-doctrine (EFD), die vaak wordt gezien als een uitvloeisel
van de klassieke leer van leverings weigering onder Artikel 82 EG. Conform de
EFD, zal een bedrijf in bepaalde gevallen worden verzocht toegang te verlenen
tot een voorziening als deze wezenlijk is voor haar concurrenten om te concur-
reren op een aanverwante markt (III.A.l.). De EFD is ontstaan uit het
antitrustrecht van de VS, alwaar deze een zeer specifieke rol speelt als uitzon-
dering op de algemene regel dat monopolisten vrij zijn zaken te doen met wie ze
willen, maar toch blijft de doctrine omstreden in de jurisprudentie en in de lite-
ratuur (IH.A.2.). De EFD werd in het EG-mededingingsrecht ingevoerd middels
een aantal besluiten van de Commissie (III.A.3.). De reactie van het Europese
Hof en het Gerecht van Eerste Aanleg op de EFD was niet erg positief,
aangezien een besluit van de Commissie waarbij gebruik werd gemaakt van de
EFD, door het Gerecht werd vemietigd* en het Hof een erg hoge drempel
voorschreef voor de toepassing van de EFD' (III.A.4.). Wanneer interventie in

* Zic Gerecht van Eerste Aanleg. arrest van IS September 1998, Zaken T-374, T-37S. T-384 en
T-388/94, £ur<yx-<in A/î A« SMVIVM v. Cornniuif, nog niet gepubliceerd, vemietigt beschikking
94/663 van de Commissie van 21 September 1994, MgA; Servic« [ 1994] PB L 259/20.

' EG HvJ. arrest van 26 november 1998. Zaak C-7/97, O K W Äron/vr GmM/ <t Co. JtG v.
Zrifu/i£.r- und Z*iMcArj/>rmrW<j£ G^W <t CO. AfG, nog niet gepubliceerd
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zulke zaken wordt onderworpen aan een kosten-balenanalyse, onlstaat een
complexe situatie, waaibij interventie alleen gerechtvaardigd zou zijn als in de
eerste plaats. de baten voor eindgebruikers positief zijn en in de tweede plaats,
de kosten van interventie (inclusief de kosten en belemmeringen opgelegd aan
de betrokkene, alsmede de kosten die de autoriteit heeft opgelopen) inferieur
zijn zowel aan die baten, als aan de kosten voor net niet tussenbeide komen voor
de partij die toegang zoekt (III.A.5). Tegen die achtergrond is het duidelijk dat
zaken in feite ergens in een continuum vallen tussen traditionele zaken en
"bottleneck" zaken; de laatste verschillen van de eerste hierin dat de markt in
abstracto afgebakend mag worden, in plaats van macht "essentialiteit" als
uitgangspunt wordt genomen om mededinging te beoordelen, de gronden voor
interventie eerder structureel zijn dan gebaseerd op gedragingen en de middelen
opmerkelijk moelijker zijn vorm te geven en af te dwingen (III.A.6.). Hoewel de
EFD het bereik van het mededingingsrecht uitbreidt, zou ze uiteindelijk ook
haar doel voorbij kunnen schieten; de toets die nu voor de EFD gebruikt wordt
is inadequaat, omdat deze de kosten van interventie negeert (II1.A.7.).

Een zelfde ontwikkeling kan worden waargenomen bij het non-discriminatie
beginsel, waar het traditionele discriminatiepatroon (tussen afnemers) werd
aangevuld met een nieuw discriminatiepatroon ontstaan in een verticale context,
als een bedrijf aan een externe afnemer andere voorwaarden en condities
aanbiedt dan aan een eigen dochteronderneming, werkzaam in dezelfde markt
als die afnemer (III.B.l.)- In elk geval, zelfs in het traditionele patroon, is het
moeilijk mededingingsrecht toe te passen bij aanwezigheid van verschillen
ontstaan door sectorspecifieke regelgeving, zoals dit het geval is bij categorieen
van exploitanten voor interconnectiedoeleinden (III.B.2.)- Die moeilijkheden
zijn verhogd in het nieuwe patroon, waar uitvoerige interpretaties noodzakelijk
zijn om de externe en interne prijzen te vergelijken en waar mededingingsrecht
moet erkennen dat door intellectuele eigendomsrechten beschouwde "inter-
faces" tussen een moedermaatschappij en haar dochtermaatschappij, met
verhoogde technologische mogelijkheden, vaak tot vernieuwingen leiden en niet
noodzakelijkerwijs geopend kunnen worden voor derden (M.B.3.).

Wat prijsbepaling betreft, concentreerde het EG-mededingingsrecht zieh
gewoonlijk op extreme gevallen van excessieve prijsbepaling en "predatory
pricing", die niettemin het soort onderzoek naar productiekosten vereisen dat
niet goed past in het mededingingsrecht en praktische problemen veroorzaakt
voor mededingingsautoriteiten (III.C.l.)- Daarbij komt dat in meervoudige
marktbetrekkingen zoals die vaak voorkomen bij telecommunicatie, het EG-
mededingingsrecht de taak op zieh heeft genomen kruissubsidies te controleren,
dwz interne overdrachten van markten waar een bedrijf een monopolie dan wel
machtspositie heeft, teneinde haar activiteiten op concurrerende markten te
subsidieren. De beoordeling van prijzen en kosten wordt dus steeds belangrijker;
helaas zijn in en multi-service en op netwerken gebaseerde industrie zoals de
telecommunicatie, economen het niet met elkaar eens over de passende
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benadering. Er zijn veel tegenstrijdige opties voorgesteld voor de kostennorm
(marginale productiekosten, gemiddelde prijsbepaling en Ramsey prijsbepaJing
alsook efficiente prijsbepaling van componenten). Ook al lijkt de gemiddelde
prijsbepalingsregel tegenwoordig de overhand te hebben, de toepassing ervan
brengt een verdere keuze met zieh mee tussen rivaliserende rekenmethodes
inzake de herverdeling van gemeenschappelijke kosten. Daar zijn de belang-
rijkste alternatieven volledig verdeelde kosten (FDC), incrementele langetermi-
jnkosten (LRIC, die zowel historisch als toekomstgehcht kunnen zijn
(FI.-LRIC)) of "stand-alone" kosten (SAC) (III.C.3.a.). Het ONP-kader is over
het algemeen niet erg precies, maar tendeert naar het verplichtstellen van
toekomstgerichte incrementele langetermijnkosten (FL-LRIC) voor transacties
tussen bedrijven en van volledig verdeelde kosten (FDC) voor interne kosten-
verdeling, hetgeen niet erg consistent lijkt (IH.CJ.b.). In het licht daarvan zou
het voor het mededingingsrecht te prefereren zijn een voorzichtige benadering te
kiezen door zieh te concentreren op zaken waar tarieven boven "stand-alone"
kosten of onder incrementele kosten liggen, waarbij bedrijven de vrijheid
blijven houden de gemeenschappelijke kosten op een andere manier toe te
toewijzen. De 1998 Bekendmaking inzake toegang geeft echter aan dat de
Commissie een tamelijk restrictieve benadering van volledig verdeelde kosten
wilde toepassen in geval van excessieve prijzen en in enkele gevallen van kruis-
subsidiering; er zijn zelfs zinspelingen op een ruimer tarievenbeginsel inzake
prijsbepaling volgens een "passende" kostentoewijzing (IIT.C.4.).
Mededingingsreeht wordt zo steeds verder betrokken bij het onderzoeken van
prijsbepalingen, waarvoor mededingingsautoriteiten niet goed zijn toegerust om
deze uit te voeren (III.C.5.).

Tenslotte, komt er een ontbundelingsbeginsel te voorschijn uit het verbod tot
samenspanning van Artikel 82. Net zoals de EFD in vergelijking met de
weigering te handelen, lijkt het ontbundelingsbeginsel een eind te maken aan het
vereiste (voor samenspannen) dat de twee producten in kwestie op afzonderlijke
en herkenbare productenmarkten moeten voorkomen. Echter, in tegenstelling tot
de EFD, omvat ontbundeling niet eens het concept van "essentialiteit", wat het
afwijken van klassieke mededingingsrechteiijke analyse zou compenseren en
dienovereenkomstig zou ontbundeling op zijn minst ondergebracht moeten
worden onder de EFD als het deel wil gaan uitmaken van het mededingingsrecht
(III.D.).

Een aantal materiele beginselen gebruikt voor de analyse van machtsposities
zijn dus in de jaren negentig zover uitgegroeid, dat ze hun oorspronkelijke
bedoeling hebben verloren en zijn ondergebracht in de marktstructuur en in de
interne werking van bedrijven, twee gebieden waar het mededingingsrecht
doorgaans geen waarde heeft (op de Fusiecontroleverordening na, wat betreft het
eerstgenoemde). Deze beginselen werden toegepast in een aantal mede-
dingings/uken ontstaan niet alleen op grond van Artikel 82 EG (ex 86) of de
Fusiecontroleverordening, maar ook op grond van Artikel 81 EG (ex 85). In feite,
als een bedrijf eenmaal een machtspositie op een markt heeft (de hoofdmarkt).
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kan deze machtspositie zieh uitbreiden naar een andere markt (de nevenmarkt),
vandaar de noodzaak machtsposities aan te pakken zelfs in de context van trans-
acties waarbij andere markten zijn betrokken. Wat betreft het verband tussen de
hoofdmarkt en de nevenmarkt. blijkt het recht van de VS een nauw verband te
eisen, waarbij net bedrijf met een machtspositie reeds macht heeft op de neven-
markt of de bedoeling heeft dit te verkrijgen; EG-recht is minder streng en vereist
een nauwe band gebaseerd op waarschijnlijkheden (analoog aan een causaliteit-
entoets). Regelgeving berust soms op een lossere band, zoals gelijktijdigheid. die
voor de doeleinden van het mededingingsrecht niet toereikend zou zijn (IV.I.).
Desondanks, laat een diepgaande analyse betreffende de cwirHrrmf/r/vo-
ortfc/mg in twee zaken, /W/as * (IV.2.) en Ä77MC/ //* (1V.3.) zien. dat de
Commissie zieh soms verlaat op een losser verband om in Staat te zijn de mater-
iele beginselen toe te passen op markten waar ze haar twijfels over heeft, zelfs als
deze niet zijn veroorzaakt door de transactie die bekeken moest worden.

Aan de procedure/« en ifuriru/ionf/e zijde is het uitgangspunt al tamelijk
complex, met drie verschillende kaders die in de regelgeving van de telecommu-
nicatie tussenbeide komen, te weten nationale sectorspecitieke regelgeving (die
EG-regelgeving implementeert, met de NRI), nationaal mededingingsrecht (met
de nationale mededingingsautoriteit en nationale gerechtshoven) en EG-
mededingingsrecht (met de Commissie, nationale gerechtshoven en in toene-
mende mate ook de nationale mededingingsautoriteiten) (V.A.I.). De
verhouding tussen nationaal en EG-mededingingsrecht is goed onderzocht en
ontwikkeld, zij het tot nu toe nog niet goed gedetermineerd; echter, daarmee
vergeleken lijkt de verhouding tussen EG-mededingingsrecht en nationale
sectorspeeifieke regelgeving er uit te zien als een vreedzame coexistentie, met
weinig interactie (V.A.2.). Uit het bovenstaande blijkt, dat de uitgebreide mate-
riele beginselen in feite voor een groot deel samenvallen met nationale sector-
speeifieke regelgeving. De Commissie, als belangrijkste autoriteit binnen het
EG-mededingingsrecht, kan zichzelf plaatsen boven de NRI's door te drei gen
met ingrijpen op basis van het EG-mededingingsrecht als de NRI's niet
adequaat en tijdig hun funeties afstaan in het kader van nationale sectorspeei-
fieke regelgeving. Nationale sectorspeeifieke regelgeving is dus procedureel en
institutioneel gei'ntegreerd in EG-mededingingsrecht in dezelfde mate als
nationaal mededingingsrecht (V.B.I.). Bovendien werden voorwaarden en
verplichtingen behorende bij individuele beschikkingen op grond van EG-
mededingingsrecht gebruikt als compensatie voor de leemtes in sectorspeeifieke
regelgeving, daarmee een haast autonoom procedureel en institutioneel kader
creerend, werkzaam naast de drie reeds genoemde kaders (V.B.2.).

AI met al heeft het EG mededingingsrecht zieh in de jaren negentig op een
dusdanige manier ontwikkeld, zowel substantieel als procedureel, dat het Artikel
86(3) EG (ex 90(3)) zou kunnen vervangen als de drijvende kracht achter de
ontwikkeling van het EG-telecommunicatierecht. Hierdoor zou EG-mede-

« Beschikking 96/546 van 17 juli 1996 [1996] PB L 239/23.
• Beschikking 97/815 van 14 mei 1997. Zaak IV7M.856 [1997] PB L 336/1.
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dingingsrecht echter zijn betekenis kunnen verliezen; in Hoofdstuk Drie, werden
de zwakke punten en risico's verbonden aan zo'n ontwikkeling reeds naar voren
gebracht.

Hoodfstuk Vier ging verder dan de interne werking van EG-mededingings-
recht, bij de vraag of het juist is zieh te verlaten op mededingingsrecht alleen om
het EG-telecommunicatiebeleid in goede banen te leiden en voorzag een
langetermijn rol voor sectorspecifieke regelgeving.

Ten eerste heeft het mededingingsrecht te lijden van hiaten, te weten kwesties
waarbij het mededingingsrecht niet kan toestaan een keuze te maken uit alter-
natieve oplossingen voor een probleem. Bijvoorbeeld wat betreft mededinging
bij abonneenetwerken (subscriber networks), een van de voornaamste
opkomende beleidspunten, zou het mededingingsrecht de scheiding van
abonnee- en kernnetwerken (trunk networks), maatregelen om de machtige
marktpositie op het niveau van abonneenetwerken aan banden te leggen (gelijke
toegang, voorselectie), het creeren van alternatieve lokale infrastruetuur of het
openen van nieuwe concurrerende richtingen (ontbundelde toegang tot de
aunsluitlijn) steunen, hoewel deze opties niet noodzakelijkerwijs met elkaar
verenigbaar zijn (I.A.I.)- Op längere termijn, kan het mededingingsrecht niet
ook nog voorzien in begeleiding bij de distributie van intelligentie binnen de
netwerken (I.A.2.). Ten tweede, aankomende ontwikkelingen zouden het
mededingingsrecht dwingen door te gaan met uitbreiding naar ongebruikt terrein
gewoonlijk in verband gebracht met sectorspecifieke regelgeving: voorbeelden
omvatten veranderingen in de marktstruetuur als machtkracht op de markt
langzaam verdwijnt (I.B.I.), convergentie met de mediasector (I.B.2.) en de
globalisering van de telecommunicatie en zijn regelgevingskader (I.B.3.). Ten
derde, heeft het mededingingsrecht te lijden van enkele schaduwkanten. Het
wordt uniform toegepast in de EU en kan daarom verschillen tussen lidstaten
moeilijk toestaan (I.C.I.). Alhoewel mededingingsrecht gemakkelijk gebruikt
kan worden als basis voor regelgevende interventie in nieuwe situaties, mist het
flexibiliteit als het aankomt op beperking van interventie of het stoppen met
intervenieren (I.C.2.). Bovendien is het ook erg opaak, aangezien de procedures
ontworpen zijn voor twee elkaar bestrijdende partijen, waarbij een grote
hoeveelheid vertrouwelijke informatie is ingediend met zeer beperkte
mogelijkheden voor derden om hun standpunt kenbaar te maken, zelfs als de
beslissing een kracht ige invloed zou hebben op de gehele Industrie (I.C.3.).
Uiteindelijk leiden deze talrijke tekortkomingen naar een ruimere vraag rond de
rechtmatigheid het mededingingsrecht te gebruiken om EG-telecommuni-
catiebeleid te begeleiden. Twee bezwaren kunnen in dit opzicht worden
gemaakt. Mededingingsrecht zou dan aangewend worden, zoals eerder — op
grotere schaal — bij de voltooiing van de interne markt (I.D.I.). Belangrijker
nog is dat het mededingingsrecht "harde" bevoegdheden aan de Commissie
geeft, die cruciaal bleken te zijn in de voorbereiding tot liberalisatie, in een
context waar de Commissie vaak geconfronteerd werd met sterke en verenigde
oppositie van de lidstaten. Misschien zullen ze niet meer passend zijn in een
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post-liberalisatie context, waar een groot aantal actoren, met inbegrip van
diverse onafhankelijke regelgevers, belangen nastreven die soms samenvallen
en soms botsen. De positie van de Commissie zou dan niet meer de/elfde
"morele superieuriteit" genieten welke ze misschien had voor liberalisatie
(I.D.2.).

Toch, louter het besef dat EG-mededingingsrecht aan einstige
tekortkomingen lijdt is niet genoeg om ertegen te zijn. Integendeel. er zou ook
een positief pleidooi voor sectorspecifieke regelgeving gehouden moeten
worden. Allereest is het belangrijk de woorden van 7.0'n pleidooi te definieren:
niet-economische regelgeving, zowel algemeen als specifiek, wordt niet in
twijfel getrokken, evenmin als de economische regelgeving betrekking hebbend
op de bescherming van de consument. Evenzo, is het algemeen aanvaard dat
enige sectorspecifieke regelgeving met een min of meer economisch karakter
moet blijven bestaan, in verband met het beheer van schaarse middelen, zoals
het frequentiespectrum, doorgangrechten en fysieke ruimte of nummering. De
vraag is of enige verdergaande sectorspecifieke economische regelgeving,
buiten de toepassing van de mededingingsbeginselen, wenselijk is (H.A.). Het
belangrijkste punt is de dubbelrol van telecommunicatie. Aan de ene kant is het
een grote sector van economische activiteit; hier zou enige sectorspecifieke
overgangsregelgeving misschien nodig zijn, maar als geerfde machtsposities op
markten worden teruggedrongen kan met de mededingingsbeginselen worden
volstaan. Aan de andere kant voorziet telecommunicatie ook in een basis voor
het geheel aan economische en sociale activiteit; mededingingsrecht all6en kan
er niet voor zorgen dat de sector zo werkt, dat aan deze tweede rol voldoen kan
worden, gezien de typische kenmerken van telecommunicatie als een netwerkin-
dustrie, gekarakteriseerd door de aanwezigheid van netwerkeffecten (II.B.).
Naarmate de sector verschuift van monopolie naar concurrentie, zal toenemende
efficientie en innovatie worden vergezeld door een toenemende fragmenta-
risering van de sector, daar het aantal bedrijven actief in deze sector groeit. De
essentie van de regelgevingsopdracht gebaseerd op deze ratio zou dus zijn, te
verzekeren dat netwerkeffecten de telecommunicatie niet beletten haar funda-
mentele taak te vervullen (dwz het algemeen welzijn niet reduceren). De regel-
gevende instantie zou dan, met zachte hand, moeten toezien op het totale
"virtuele netwerk", opgebouwd uit alle netwerken en diensten die onder haar
jurisdictie valien. Drie hoofdonderwerpen zullen ontstaan:

- toegang voor leveranciers, dwz de mogelijkheid voor een leverancier toegang
te verkrijgen tot de telecommunicatienetwerken- en diensten teneinde zijn
eigen producten of diensten aan te bieden (II.C.l.).

- toegang voor afnemers, dwz de mogelijkheid voor afnemers toegang te
verkrijgen tot netwerken en diensten teneinde transacties uit te voeren, zoals
verbindingen, aankopen, administratieve processen, etc. (H.C.2.); en

- transactionele (bilaterale) toegang, dwz de mogelijkheid om een bepaalde
transactie uit te voeren volgens de eisen van de partijen, met inbegrip van
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aangelegenheden zoals interconnectie, interoperabiliteit, standaardisering en
compatibiliteit. Transactionele toegang geeft naar alle waarschijnlijkheid de
meest gecompliceerde problemen en zorgvuldige kosten-batenanalyse zal
nodig zijn om interventie te rechtvaardigen (II.C.3.)-

Die essentie van de regelgevingsopdracht zou een meer coherente aanpak van de
vele moeilijkheden die werden opgemerkt binnen net mededingingsrecht en een
grotere mate van rechtmatigheid mogelijk maken (H.D.).

Als het er op aankomt hoe die benadering van sectorspecifieke regelgeving
zou passen in het EG-recht, is het eerste punt subsidiariteit. Enige actie op
Europees niveau is op zijn minst vereist, al was het maar om de harmonieuze
samenwerking met EG-medcdingingsrecht te verzekeren. Het lijkt er echter op
dat het "virtuele netwerk" in bepaald opzicht min of meer ontsnapt aan het
nationale bereik en beter gereguleerd wordt op EG-niveau (zo niet mondiaal)
(Uli .) . In feite zou een gedeelte van het huidige ONP-kader opgevat kunnen
worden als sectorspecifieke regelgeving in de hier aangegeven benadering
(III2.). Op lange termijn wint de regelgevingsopdracht zoals hierboven
uiteengezet aan consistence en samenhang als EG-telecommunicatierecht
gebaseerd zou zijn op de Titel betreffende trans-Europese netwerken — Artikel
155 EG (ex 129c) — welk normatief bereik tot nu toe genegeerd is, in plaats
van op Artikel 95 EG (ex 100a) (III.3.). Aan de institutionele kant zou de co-
decisie procedure, bepaald in de Artikelen 155 en 95 EG, geschikt lijken voor
het meest algemene wetgevingsniveau. Wat individuele beschikkingen betreff,
zou alleen in een beperkt aantal gevallen (bv geheel Europa bestrijkende
nummering) een besluitvorming op EG-niveau gerechtvaardigd zijn. Dit
veroorzaakt echter een grote leemte tussen het wetgevende kader
overeengekomen op EG-niveau en de individuele besluiten genomen door
NRl's, met de noodzaak onverenigbare tenuitvoerleggingen te vermijden. Voor
doeleinden inzake beleidsvorming en beleidscoordinatie, zouden de verschal-
lende instanties reeds werkzaam op EG-niveau (comites en regelgeving
groepen) kunnen fuseren in een bureau om zo het institutionele kader
eenvoudiger en doorzichtiger te maken. Representativiteit zou verhoogd kunnen
worden door dit instelling formele bevoegdheden te geven om beraadslagingen
en hoorzittingen te leiden. Het bureau zou nauw moeten samenwerken met
extra-communautaire instellingen (bv CEPT en zijn resultaten). Tenslotte, om
verenigbaarheid met het EG-mededingingsrecht te verzekeren, zouden NRI's (of
het nieuw bureau) betrokken moeten worden in mededingingsrechtelijke acties
en bevoegdheden moeten hebben de Commissie te verzoeken een mede-
dingingsrechtelijke uitspraak te wijzigen in het licht van verdergaande ontwik-
kelingen in sectorspecifieke regelgeving (II1.4.).

Aan het eind van dit onderzoek naar de grondslagen van EG telecommuni-
catierecht na de liberalisatie, moet er gewaarschuwd worden voor het
overschatten van de bevoegdheden van EG mededingingsrecht om allerlei zaken
betreffende economische regelgeving in goede banen te leiden. Per slot van
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rekening is het EG-mededingingsrecht er in de eerste plaats als basislaag voor
economische regeigeving. Het kan slechts garanderen dat markten concurrerend
zijn en blijven, niet meer en niet minder. Dit is waarom, zoals uitgelegd aan het
begin van Hoofdstuk Drie, EG-mededingingsrecht optreedt tegen markten zoals
ze bestaan, op basis van concrete marktgegevens, in feitelijke zaken en binnen
een procedureel kader met arbitrale kenmerken. De beslissing of mededinging
passend is, de beoordeling of mededinging de venvachte voordelen met zieh
meebrengt en het nemen van elke vereiste maatregel in dat opzicht ontsnappen
over het algemeen aan het bereik van het mededingingsrecht.

In de telecommunicatiesector werd het basisbesluit genomen de sector te
openen voor mededinging, in overeenstemming met de grondgedachte van het
economische beleid in de EU om te komen tot vrije en coneurrerende markten,
zoals neergelegd in Artikel 4 EG (ex 3a). Aan het eind van deze opeenvolgende
regelgevingskaders bestudeerd in Hoofdstuk Een, bevat het volledig gelibe-
raliseerde model een aantal maatregelen, waarvan enkele details in Hoofdstuk
Twee werden onderzocht, die zeker zijn geinspireerd door beginselen ontleend
aan EG-mededingingsrecht, maar die niet werkelijk getypeerd kunnen worden
als maatregelen op grond van mededingingsrecht (ongeacht of ze nu gebaseerd
zijn op de Artikelen 86(3) of 90), in het licht van het model uiteengezet aan het
begin van Hoofdstuk Drie. Deze overgangsmaatregelen kunnen ongetwijfeld op
zekere dag worden afgeschaft. Mededinging zal dan een stevige invloed hebben
op de telecommunicatiesector en de sector kan vanaf dat moment toevertrouwd
worden aan de supervisie van mededingingsrecht alleen.

Voor de meeste economische sectoren, zou dit het einde van het verhaal
betekenen. Echter, zoals naar voren gebracht in Hoofdstuk Vier, onderscheidt
telecommunicatie zieh van de rest omdat het gebaseerd is op net werken; onder
bepaalde omstandigheden kunnen netwerkeffecten mededinging verhinderen
volledig tot zijn recht te komen. Omdat telecommunicatie bovendien een grond-
leggende rol heeft, gezien het al een hoofdbestanddeel vonnt en in de toekomst
in toenemende mate zal vormen voor alle economische en sociale activiteiten, is
het belangrijk de werking van de totale sector in de gaten te houden teneinde
ervoor te zorgen dat niets het in de weg Staat een volledige bijdrage te leveren
aan het algemene welzijn. Dit is de essentie van het pleidooi gehouden voor
sectorspeeifieke regelgeving in Hoofdstuk Vier. Ondanks de uitvoerige verhan-
deling in dat hoofdstuk, is het niet waarschijnlijk dat interventie vaak nodig zal
zijn. De regelgevende instantie zal naar alle waarschijnlijkheid meer tijd
besteden aan het toezicht houden dan aan iets anders. Niettemin, als en wanneer
dit nodig is, zou er ingegrepen moeten worden; ook hier hoeft de interventie niet
erg krachtig te zijn. Een lichte druk kan voldoende zijn om de voorstanders van
rivaliserende maatstaven te bewegen tot het sluiten van onderlinge overeen-
komsten; waarvan bijvoorbeeld het kader van maatregelen voor derde-generatie
mobiele verbindingen möge getuigen.

Het is niet onmogelijk dat dezelfde analyse op andere netwerkindustrieen
toegepast zou kunnen worden, zoals postdiensten, energie of transport. ledere
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industrie heeft zijn eigen dynamiek, echter; telecommunicatie is waarschijnlijk
de enige industrie waar regelgevende interventie het minst vaak nodig is om
ervoor te zorgen dat mededinging zijn vruchten afwerpt.

Hopelijk heeft het onderhavige onderzoek aangetoond dat EG-mededing-
ingsrecht gewoonweg niet belast kan worden met zo'n taak. De verwijdering
van het mededingingsrecht van het model uiteengezet aan het begin van
Hoofdstuk Drie zou de rechtmatigheid ervan verminderen, aangezien het mime
bevoegdheden zou geven, onafhankelijk van de omstandigheden van concrete
gevallen, aan instellingen die slechts tegengehouden worden door niets meer
dan een beperkt aantal, zeer algemene beginselen neergelegd in het EG-verdrag
en de Fusiecontroleverordening."*

Dit impliceert niet dat mededingingsrecht lijdt onder die tekortkomingen;
integendeel, het betekent eerder dat het EG-verdrag zieh dient te ontwikkelen.
Zoals vermeld aan het eind van Hoofdstuk Twee, raakt Artikel 86 EG (ex 90),
een van de belangrijkste instrumenten voor EG-recht om problemen ontstaan
door staatsinterventie in de economie aan te pakken, verouderd. Het verlaat zieh
op een "snapshot" uit de jaren vijftig, toen directe staatsinterventie de
voornaamste oplossing was voor waargenomen problemen binnen de markt. Het
einde van direcle staatsinterventie luidt de opkomst in van de regelgevende staat
met haar ingewikkeldere procedurele en institutionele kader en haar reeks van
uiteenlopende belangen. Het gevaar voor conflicten of zelfs strijdigheden met
het EG-recht is niet per derinitie gereduceerd; het is echter bedrieglijk te
geloven dat bij afwezigheid van Artikel 86 EG, deze conflicten en strijdigheden
opgelost kunnen worden door toepassing van EG-mededingingsrecht. Aan de
andere kant, is temidden van deze belangen de kans op frontale botsingen tussen
lidstaten en de Commissie enigszins afgezwakt. Dienovereenkomstig hoeft het
EG-recht misschien niet tot zo'n Sterke positie gebracht te worden als die welke
de Commissie genoot op grand van Artikel 86 EG of EG-mededingingsrecht.
Aangenomen wordt dat de meeste problemen, ontstaan door staatsinterventie
aan de hand van economische regelgeving, waarschijnlijk opgelost kunnen
worden door het algemene kader van het EG-Verdrag, zonder hulp van
mededingingsrecht om een bepaald resultaat af te dwingen. In het geval van
telecommunicatie in het bijzonder, bevat het EG-verdrag zelfs een Titel voor
trans-Europese netwerken die, wanneer hij een normatieve dimensie krijgt in
tegenstelling tot een operationele en financiele dimensie die duidelijk ongeschikt
is voor telecommunicatie, de basis zou kunnen vormen voor een duidelijke en
gerichte verplichting tot sectorspecifieke regelgeving, een die verenigbaar is met
EG-recht vanaf het ullereerste begin.

" In dil opzicht is het voomemen van net toenemende gebruik van algemene mededelingen en
richtsnoercn. zoals uiteengezel in het Witboek betreffende de Modemiscnng van de Regeis inzake
de Toepassing van de Artikelcn 85 en 86 van het EG-Verdrag [1999] PB C 132/1 at 22. par. 86.
verbijsterend.



ZUSAMMENFASSUNG'

In dieser Arbeit werden die Rechtsgrundlagen des EG-Telekommunikalionsrechts
(EG-TK-Rechts) untersucht, beginnend bei der Vorbereitung der Liberalisierung
des Telekommunikationssektors (TK-Sektors) bis hin zur Nachliberalisierungsara.
Der Grundthese zufolge spielte das EG-TK-Recht einerseits eine wichtige Rolle,
indem es ein grundlegend anderes Funktionieren des TK-Sektors herbeiführte,
andererseits muß genau diese Veränderung sich im Rechtsrahmen widerspiegeln.
Die Fortführung des Ansatzes der Vorliberalisierungsphase ist im Kontext der
Nachliberalisierungsara nicht unbedingt angebracht.

Das erste Kapitel umfaßt eine Chronik der Entwicklung des EG-TK Rechts
auf dem Weg zur Liberalisierung; die Darstellung der aufeinanderfolgenden
Regulierungsmodelle stellt die Grundlage für die restliche Untersuchung dar. Das
1990 benutzte Anfangsmodell nahm nationale Monopole als gegeben hin und sah
abgesehen von Harmonisierungsmaßnahmen nur eine geringfügige Einmischung
der EG in den Telekommunikationsbereich vor (I.). Erste Änderungen traten
durch das in zwei Richtlinien vom 30. Juni 1990* erläuterte und zwischen 1990
und 1996 geltende Modell des Grünbuchs von 1987 ein. Im Rahmen dieses
Modells wurde ein Teil des TK-Sektors liberalisiert (also dem Wettbewerb
geöffnet), und zwar alle Dienste außer dem öffentlichen Sprach-Telefondienst; die
Infrastruktur konnte weiterhin ein Monopol bleiben. Die Einführung von harmo-
nisierten Normen wurde fortgesetzt und gleichzeitig wurde ein »offener
Netzzugang« (Open Network Provision - ONP) genannter Regulierungsrahmen
geschaffen, der die Beziehungen zwischen dem liberalisierten Teil und dem Rest
des Sektors festschrieb. Zusatzlich wurden in den Mitgliedstaaten regulierende
von operativen Funktionen getrennt (II.). In der Ubergangsphase (1996-1997)
wurde die Bereitstellung von Infrastruktur für liberalisierte Dienstleistungen (die
sog. »alternative Infrastruktur«) ebenfalls liberalisiert, bevor die Liberalisierung
aller Infrastrukturen und Dienstleistungen im Jahr 1998 vervollständigt wurde
(III.). Das nun gültige, vollständig liberalisierte Modell ergibt sich aus einer Reihe
von zwischen 1996 und 1998 angenommenen Richünien\ Es baut auf den

' Translation prepared by Ruth Jussen.
* Richtlinien 90/387 und 90/388, vom Rat gemäß Artikel 95 EG (ex 100a) bzw. von der

Kommission gemäß Artikel 86(3) EG (ex 90(3)) angenommen.
* Die Richtlinie 96/19 (Änderung von Richtlinie 90/388) wurde vom Rat gemäß Artikel 86(3) EG

am 13. März 1996 angenommen. Das Europaische Parlament und der Rat nahmen gemäß Artikel 95
EG am 10. April 1997 die Richtlinie 97/13 (die sich auch auf Artikel 47(2) und 55 EG (ex 57(2) und
66) stutzt), am 30. uni 1997 die Richtlinie 97/33, am 6. Oktober 1997 die Richtlinie 97/51 und am
26. Februar 1998 die Richtlinie 98/10 an.



früheren Modellen auf: die Richtlinie 96/19 hielt sich noch eng an die seit 1990
entwickelten Kategorien, die anderen Richtlinien (die Lizenzrichtlinie sowie der
überarbeitete und erweiterte ONP-Rahmen) gingen jedoch weiter und brachten ein
dreistufiges Regelwerk hervor. Alle Unternehmen im TK-Sektor sind einem
Minimalregelwerk unterworfen. Weiterhin gilt eine Reihe von umfassenderen
Rechten und Pflichten für Unternehmen, die öffentliche Netze betreiben bzw für
die Öffentlichkeit zugängliche Dienste anbieten, wobei diese beiden Konzepte
sich offenbar aus den früheren Rahmen ergeben, jedoch nicht klar definiert sind.
Als dritte Gruppe müssen Unternehmen mit beträchtlicher Marktmacht
(Significant Market Power oder SMP) noch strengere Verpflichtungen einhalten.
Zusätzlich wurde die Stellung der nationalen Regulierungsbehörden (NRAs)
weiter gestärkt: sie müssen nicht nur von der Industrie, sondern auch von der
Regierung unabhängig sein. Inhaltlich enthält das vollständig liberalisierte Modell
detaillierte Bestimmungen über zentrale Themen, z.B. Universaldienstleistung
(Geltungsbereich sowie Finanzierung), Zusammenschaltung und Lizenzen (IV.).

Das zweite Kapitel analysiert die bisherige Benutzung von Artikel 86 EG (ex
90) als Triebfeder für die Weiterentwicklung der EG-
Telekommunikationspolitik. Nach allgemeiner Auffassung wurden die
Rechtsvorschriften im jeweiligen Zuständigkeitsbereich weiterentwickelt, indem
— gleichzeitig — einerseits die Kommission auf der Grundlage von Artikel
86(3) EG (ex 90(3)) »Liberalisierungs-« oder »Wettbewerbsrichtlinien« und
andererseits der Rat und das Parlament auf der Grundlage von Artikel 95 EG (ex
100a) »Harmonisierungs-« oder »Regulierungsrichtlinien« beschlossen. Bei
genauerer Betrachtung ist die Beziehung zwischen den beiden Rechtsgrundlagen
jedoch enger und hierarchischer als generell angenommen. Anfangs waren die
Institutionen sich nicht einig über die angemessene Grundlage für
Rechtsvorschriften im TK-Bereich; die Kommission favorisierte eine parallele
Anwendung der beiden möglichen Rechtsgrundlagen (I.A.I.), während der Rat
(I.A.2.) und das Europäische Parlament (I.A.3.) die Anwendung von Artikel 95
EG für das gesamte TK-Recht bevorzugt hätten. Im »Kompromiß vom
Dezember 1989« wurde eine praktische Lösung der Kontroverse gefunden,
indem die Kommission stillschweigend die Notwendigkeit akzeptierte, sich vor
der Benutzung von Artikel 86(3) EG als Rechtsgrundlage der Zustimmung des
Rates zu versichern (I.B.). Später hatte der EuGH die Gelegenheit, im Rahmen
der Anfechtungsklagen gegen Richtlinien 88/301 und 90/388" über die
Beziehung zwischen den beiden Rechtsgrundlagen zu entscheiden. Im Gegensatz
zu Kommission und Rat war der EuGH nicht der Ansicht, daß die
Geltungsbereiche der Artikel 86(3) und 95 EG unterschiedlich seien und sich
gegenseitig ausschließen. Der EuGH stärkte vielmehr den Kompromiß vom

* EuGH, Urteil vom l9.M»rz 1991, Rs. C-202/88. Fran*r*krt g. tfomimttion [1991] Slg. 1-1223
und Urteil vom 17. November 1992, Rs. C-171, C-281 und C-289/90, Spotim g. itommmio/i
|I992] Slg. 1-5833. Die Richtlinie 88/301 bezog sich auf die Liberalisierung des Marlies für TK-
Endgcrate. Diese beiden Falle sind außerdem bekannt, weil sie der Befugnis der Kommission
bestätigt haben, gemäß Artikel 86(3) EG die Abschaffung von besonderen oder ausschließlichen
Rechten anzuordnen.
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Dezember 1989, indem er eine deutliche Überschneidung zwischen beiden
anerkannte, was jedoch die Kommission nicht davon abhalte, Artikel 86(3) zu
benutzen, um »allgemein festzulegen«, welche Verpflichtungen die
Mitgliedstaaten gegenüber öffentlichen Unternehmen bzw. Unternehmen mit
besonderen oder ausschließlichen Rechten haben (I.C.). Wahrend der folgenden
Liberalisierungsphasen hielt man sich an den Kompromiß, die einzige Ausnahme
bildete die frühzeitige Liberalisierung der alternativen Infrastruktur, wobei
Verbindungen zu einzelnen wettbewerbsrechtlichen Verfahren eingesetzt
wurden, um die Unterstützung von mehreren Mitgliedstaaten zu gewinnen (I.D.).

Dies führte zur Integration der Artikel 86(3) und 95 EG in ein neuartiges
Gesetzgebungsverfahren, insbesondere als die materielle Beziehung zwischen
den beiden Gruppen von Richtlinien sich von der Ergänzung (Modell von 1990-
96) hin zur Überlappung (aktuelles Modell) bewegte. Diesbezüglich ist die
Gegenüberstellung von »Liberalisierung« und »Harmonisierung« übertrieben:
beide Richtliniengruppen beziehen sich auf Wirtschaftsregulierung und sie sind
mehr oder weniger inhaltsgleich. Das Verfahren umfaßte folgende Schritte: (I)
Veröffentlichung eines Papiers, das die Intentionen der Kommission — und die
beabsichtigte Anwendung von Artikel 86(3) EG — ankündigt; (2)
Durchführung umfassender öffentlicher Konsultationen; (3) Verabschiedung
einer Entschließung des Europäischen Parlaments (EP); (4) Vorbereitung,
Diskussion und Verabschiedung eines zustimmenden Entschließung des Rates;
(5) Vorlage des Entwurfs einer Kommissionsrichtlinie nach Artikel 86(3) EG
und eines Richtlinien Vorschlags des Rates und des EP nach Artikel 95 EG; (6)
Festschreibung der Kernprinzipien in der Kommissionsrichtlinie und (8)
Durchführung des langwierigen Verfahrens nach Artikel 95 EG, in dem die
Details des Regulierungsrahmens ausdiskutiert und durch eine Richtlinie des
Rates und des EP festgelegt werden (I.E.). Zur Illustration der Beziehung der
beiden Rechtsgrundlagen werden drei konkrete Beispiele angeführt, in denen
eine Kommissionsrichtlinie nach Artikel 86(3) entweder als Referenz in
Gesetzgebungsdebatten über Richtlinien des Rates und des EP oder (sofern sie
von der Kommissionsrichtlinie abweichen würden) als Grundlage für deren
restriktive Auslegung benutzt wird (I.F.).'

Es stellt sich die Frage, ob dieses neuartige Verfahren nach der Liberalisierung
weiter zur Verfügung stehen und der Kommission die Gelegenheit geben wird,
die Entwicklung des TK-Rechts der EG im Rahmen ihrer Zuständigkeiten gemäß
Artikel 86(3) EG (ex 90(3)) zu beeinflussen. Die Antwort hängt letztendlich
davon ab, ob die ersten beiden Absätze von Artikel 86 EG auch zukünftig
Anwendung finden werden. Artikel 86(1) könnte weiterhin für bestimmte, in
öffentlicher Hand verbleibende, etablierte Telekommunikationsbetreiber (sog.
Incumbents) zur Geltung kommen; dies wäre jedoch gewissermaßen willkürlich,

* Die drei Beispiele bezieben sich auf die Beitragsleister fur den Finanzieninsgmechanismus der
Universaldienstleistung; die Möglichkeit differenzierter Zusammenschaltungsbedingungen
entsprechend der Betreiberkategorien und die
gefordert werden können.
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da nicht alle Incumbents abgedeckt waren; außerdem wurden alle Incumbents zu
Gesellschaften nach privatrechtlichem Modell umgewandelt (Ü.A.I.). Besondere
und ausschließliche Rechte wurden zwar im TK-Bereich abgeschafft, die
Kommission vertritt jedoch die Meinung, daß sie zur Verhinderung des de/acfo-
Fortbestands dieser Rechte gemäß Artikel 86(3) EG aktiv werden kann, um
bestimmte durch die Abschaffung entstandene Probleme zu lösen. Diese
Forderung mag zwar attraktiv aussehen, vernachlässigt aber den — materiell und
verfahrensrechtlich — besonderen Charakter von Artikel 86. Abgesehen von den
in Artikel 86 behandelten können andere Formen der staatlichen
Wirtschaftsintervention im Rahmen der allgemeinen Bestimmungen des EG-
Vertrags abgehandelt werden; es besteht also kein Grund, den Geltungsbereich
von Artikel 86 über die dort genannten Formen der staatlichen Intervention
(öffentliche Unternehmen, besondere und ausschließliche Rechte) hinaus
auszudehnen (H.A.2.). Zusätzlich zeigt die Begründung von Richtlinie 1999/64,
der jüngsten nach Artikel 86(3) EG erlassenen Richtlinie, a co/ifrar/o, daß bei
Anwendung dieses Artikels als Rechtsgrundlage eine Zweckmäßigkeitsanalyse
zunächst zeigen muß, daß das behandelte Problem tatsächlich durch die
Anwesenheit von öffentlichen Unternehmen oder von besonderen oder
ausschließlichen Rechten hervorgerufen wurde (II.A.3). Das vollständig libera-
lisierte Modell läßt darüber hinaus kaum zu, daß auf der Grundlage von Artikel
86(3) EG Probleme behandelt werden, die mit Dienstleistungen von allgemeinem
wirtschaftlichen Interesse gemäß Artikel 86(2) in Zusammenhang stehen (II .B.).

Der Auftakt der Liberalisierung würde also gleichzeitig bedeuten, daß Artikel
86 EG immer weniger als Rechtsgrundlage für den »Kem« der TK-Politik der
EG in Frage käme. Das dritte Kapitel untersucht kritisch die allgemeine
Ansicht, daß das EG-Wettbewerbsrecht — auf der Grundlage der Artikel 81 und
82 EG (ex 85 und 86) sowie der Fusionskontrollverordnung (FKVO) — die
Rolle der treibenden Kraft für das EG-TK-Recht übernehmen könnte. In diesem
Fall würden die Grundlinien durch das EG-Wettbewerbsrecht geprägt und die
sektorspezifische Regulierung würde — falls sie überhaupt fortbestünde — eine
bloße Widerspiegelung dieser sein.

Vorweg sei auf die Natur des Wettbewerbsrechts, so wie Owc/Zen und
£/»jfemo/ogie sie darstellen, verwiesen. Abgesehen von den in Artikel 81 und 82
EG sowie in der FKVO verankerten Grundprinzipien liegen dem EG-
Wettbewerbsrecht hauptsächlich Einzelentscheidungen der Kommission (formell
entschieden oder nicht), Urteile des EuGH sowie Entscheidungen der nationalen
Gerichte und jetzt auch der nationalen Wettbewerbsbehörden (NCAs) zugrunde.
Gruppenfreistellungen und immer häufiger auch Bekanntmachungen,
Mitteilungen und Leitlinien vervollständigen das Bild (I.A.). Aufgrund der Kluft
zwischen den (abstrakt-allgemeinen) Grundprinzipien und den (konkret-spezifi-
schen) Einzelentscheidungen werden die Gültigkeit und Legitimität dieser
Entscheidungen durch adjudikative Garantien (Rechte der Verteidigung usw.),
durch die Begrundungspflicht und durch gerichtlichen Rechtsschutz — insgesamt
also durch eine »Fallgebundenheit« — sichergestellt. Gruppenfreistellungen und
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Bekanntmachungen sind legitim, da sie auf den Einzelfallerfahrungen beruhen
(I.B.). Zwei im TK-Sektor angenommene Bekanntmachungen, die Leitlinien von
1991 und die Mitteilung über Zugangsvereinbarungen von 1998 scheinen jedoch
von diesem Modell abzuweichen (I.C.).

Die Grundlage für die Anwendung des Wettbewerbsrechts ist die /V/mifion
d « rW*van/«vi A/arik/s, die im TK-Bereich eine schwierige Aufgabe darstellen
kann. Erstens können Substitutionsmuster hier nämlich so komplex sein, daß fur
die Abgrenzung des Produktmarkts als Grundlage nicht Technologie-, sondern
Verbrauchersegmente gewählt werden müssen (H.A.). Zweitens hat der relevante
Produktmarkt in diesem Sektor offenbar eine geographische Dimension, die von
dem relevanten geographischen Markt in seiner üblichen Definition zu unter-
scheiden ist (H.B.). Deshalb müßte eine Marktderinition zunächst die
Abgrenzung von Verbrauchergruppen anstreben, an die die Angebote des betrof-
fenen Unternehmens gerichtet werden, um dann in den relevanten Markt alle
austauschbaren Produkte mit ihrer jeweiligen geographischen Dimension
einbeziehen; die traditionelle geographische Marktanalyse spielt keine Rolle, es
sei denn, daß Regulierungshindernisse zur Geltung kommen (ll.C.l). Die
Entscheidungspraxis der Kommission spiegelt diesen Ansatz nicht vollständig
wider (H.C.2.).

In den 90er Jahren wurden eine Reihe von mater/Wten GrMru/.vdfzen des EG-
Wettbewerbsrechts (die sich i.d.R. auf marktbeherschende Stellungen bezogen)
derart erweitert, daß sie nun eine Grundlage für den Umgang mit Themen
darstellen, die ansonsten wohl in den Regulierungsbereich gefallen wären.

Als bemerkenswerteste Entwicklung dieser Art ist die Lehre der Verweigerung
des Zugangs zu wesentlichen Einrichtungen (die sog. »essential facilities«-
Doktrin (EFD)) hervorzuheben, die oft als Auswuchs der klassischen
Lieferverweigerungsfälle nach Artikel 82 EG angesehen wird. Gemäß der EFD
wird einer Firma unter bestimmten Umständen vorgeschrieben, Zugang zu
gewissen Einrichtungen zu gewähren, falls dies für Wettbewerber auf dem
entsprechenden Markt wesentlich für das Konkurrieren ist (III.A.1.). Die EFD
entspringt dem US-amerikanischen Kartellrecht, in dem sie als Ausnahme zur
allgemeinen Regel, daß Monopolisten über ihre Geschäftspartner frei entscheiden
können, eine sehr spezifische Rolle spielt; trotzdem bleibt die EFD sowohl in der
Rechtsprechung als auch im Schrifttum sehr umstritten (III.A.2.). Die EFD
wurde durch eine Reihe von Kommissionsentscheidungen in das EG-
Wettbewerbsrecht eingeführt (III.A.3.). Der EuGH und das EuG reagierten
keineswegs enthusiastisch, denn das EuG annulierte rundweg eine teilweise auf
Basis der EFD gefallene Entscheidung der Kommission* und der EuGH setzte
die Schwelle für die Anwendung der EFD sehr hoch an'' (III.A.4.). Wenn eine

• S. EuG. Urteil vom 15.September 1998, Rs. T-374, T-375, T-348 und T-388/94, European
M'ff/tf S^rvi'c^i g. Afommi.«ion, noch nicht in der Sammlung veröffentlicht, das die
Kommissionsentscheidung 94/663 vom 21. September 1994, Mg/» Service* [1994] ABI L 259/20.
aufhob.

' EuGH, Urteil vom 26. November 1998, Rs. C-7/97, Ojear Bro/iwr GmW/ <* CoJfG g.
Afafiopn'n/ Zeilungj- und ZriMcAn/fenverfag GmA// * Co. AfC, noch nicht in der Sammlung veröf-
fentlicht.
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behördliche Intervention in solchen Fällen einer Kosten-Nutzen-Analyse unter-
worfen wird, ergibt sich ein komplexes Bild, demzufolge eine Intervention nur
gerechtfertigt wäre, wenn erstens der Nutzen fur den Endverbraucher positiv
wäre und zweitens die Kosten der Intervention (inklusive Kosten und
Abschreckungswirkung fur die betroffene Firma sowie Kosten der Behörde)
jeweils niedriger wären als einerseits der Verbrauchernutzen und anderseits die
dem Antragsteller ohne Intervention entstehenden Kosten (III.A.5.). Vor diesem
Hintergrund zeigt sich, daß die Fälle irgendwo in einem Kontinuum zwischen
herkömmlichen Fällen und Bottleneck-Fällen liegen. Letztere sind von ersteren
dadurch zu unterscheiden, daß der Markt ohne konkreten Bezug definiert werden
kann, Marktbeherrschung durch »Wesentlichkeit« als auslösendes Moment
ersetzt wird, die Intervention eher strukturell als verhaltensbezogen begründet
wird und Rechtsmittel deutlich schwieriger zu formulieren und umzusetzen sind
(III.A.6.). In Endeffekt sind die aktuellen Voraussetzungen für die EFD
unangemessen, da sie die Kosten der behördlichen Intervention unberücksichtigt
lassen. Die EFD erweitert also nicht nur die Reichweite des Wettbewerbsrechts,
sie könnte auch über dessen Bereich hinausschießen (III.A.7.).

Eine ähnliche Entwicklung kann bezüglich des Nichtdiskriminierungsprinzips
beobachtet werden, bei dem das herkömmliche Diskriminierungsmuster

(zwischen Kunden) durch ein neues, in einem vertikalen Kontext entstehendes,
Muster ergänzt wurde, demzufolge eine Firma einem Kunden andere
Geschäftsbedingungen als der eigenen Zweigstelle, die in demselben
Marktsegment wie dieser Kunde tätig ist, anbietet (III.B.l.). Es ist ohnehin
schon beim herkömmlichen Muster schwierig, Wettbewerbsrecht bei vorhan-
denen, sich aus sektorspezifischer Regulierung ergebenden Differenzierungen
anzuwenden: ein Beispiel sind die Betreiberkategorien für die
Zusammenschaltung (III.B.2.). Diese Schwierigkeiten sind im neuen Muster
verschärft, in dem ausgeklügelte Konstruktionen erforderlich sind, um externe
und interne Preise zu vergleichen und in dem das Wettbewerbsrecht anerkennen
muß, daß mit verbesserter Technologie versehene Eigentümerschnittstellen
zwischen einer Mutter- und ihrer Tochtergesellschaft oft innovationsfördemd
sind und Dritten nicht unbedingt angeboten werden können (III.B.3.).

Das EG-Wettbewerbsrecht konzentrierte sich früher bezüglich der
Preisgestaltung gewöhnlich auf extreme Fälle von überhöhten oder
Verdrängungspreisen. Diese Fälle erfordern jedoch eine Untersuchung der
Herstellungskosten, die nicht gut in das Wettbewerbsrecht hineinpaßt und
praktische Schwierigkeiten für die Wettbewerbsbehörden hervorruft (II1.C.1.)-
Bei Multimarktkonstellationen, wie sie im TK-Bereich häufig auftreten, erstreckt
sich das EG-Wettbewerbsrecht nunmehr auch auf Quersubventionen, d.h. interne
Transfers von Märkten, auf denen eine Firma ein Monopol oder eine marktbe-
herrschende Stellung innehat, zugunsten von Aktivitäten in Märkten mit
Wettbewerb (1II.C.2.). Die Bewertung von Preisen und Kosten wird daher immer
wichtiger; in einer netzgebundenen Mehrdienstindustrie wie der
Telekommunikation bleibt die angemessene Methode dafür jedoch leider unter
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Wirtschaftswissenschaftlern umstritten. Viele unvereinbare Ansätze für den
Kostenstandard stehen zur Auswahl: die Grenzkosten, der Durchschnittspreis und
Ramsey-Preis sowie der effizienten Bestandteilpreis (Efficient Component
Pricing Rule oder ECPR). Der Durchschnittspreis scheint sich zwar als Standard
durchgesetzt zu haben, aber seine Anwendung erfordert für die Aufteilung der
Gemeinkosten eine weitere Entscheidung zwischen rivalisierenden
Buchführungsmethoden. Hierbei sind die Hauptalternativen die vollständig
umgelegten Kosten (Fully Distributed Cost oder FDC), die langfristigen zusatz-
lichen Kosten (Long-Run Incremental Costs oder LRIC) — die wiederum
historisch oder zukunftsgerichtet (Forward-Looking LRIC oder FL-LRIC) sein
können — oder die stand-alone Kosten (Stand-Alone Costs oder SAC) (III.C.3.).
Der ONP-Rahmen ist insgesamt nicht sehr deutlich, aber er neigt dazu, FL-LRIC
bei Transaktionen zwischen Firmen vorzugeben und FDC für die interne
Buchführungstrennung, was jedoch nicht unbedingt kohärent ist (HI.C.3.b.). Vor
diesem Hintergrund könnte ein vorsichtiger Ansatz für das Wettbewerbsrecht
vorzuziehen sein, indem es sich auf Falle konzentriert, bei denen die Preise
oberhalb von SAC oder unterhalb der zusatzlichen Kosten (IC) liegen; so würde
es den Firmen überlassen bleiben, die Gemeinkosten aufzuteilen (HI.C.3.C.). Aus
der Mitteilung über Zugangsvereinbarungen von 1998 laßt sich jedoch ablesen,
daß die Kommission bei überhöhten Preisen und bestimmten Fällen der
Quersubventionierung einen recht restriktiven FDC-Ansatz bevorzugen würde;
es wird sogar auf ein erweitertes Prinzip der »sachgerechten« Kostenaufteilung
bei der Preisfestlegung angespielt (III.C.4.). Das Wettbewerbsrecht neigt also
dazu, die Preisgestaltung immer eingehender zu untersuchen, wofür die
Wettbewerbsbehörden aber schlecht gerüstet sind. (ITI.C.5.).

Aus dem Verbot von Koppelgeschäften gemäß Artikel 82 EG entsteht das
Entbündelungsprinzip. So wie die EFD bei Geschäfts Verweigerung, scheint
auch das Entbündelungsprinzip die beim Koppelgeschäftsverbot relevante
Anforderung obsolet zu machen, daß die beiden betroffenen Produkte sich auf
getrennten und identifizierbaren Märkte befinden müssen. Im Gegensatz zur
EFD enthält das Entbündelungsprinzip aber keinen Hinweis auf die
»Wesentlichkeit«, welche eine gewisse Kompensation für das Abrücken von der
klassischen Wettbewerbsanalyse darstellen könnte; die Entbündelung sollte also
wenigstens unter der EFD subsumiert werden sollte, wenn sie überhaupt ein
Bestandteil des Wettbewerbsrechts werden soll (III.D.).

Eine Reihe von Grundsätzen, die bei der Analyse marktbeherrschender
Stellungen verwandt werden, sind also in den 90er Jahren so erweitert worden,
daß sie sich von ihren herkömmlichen Auslegungen entfernt haben und in neue
Bereiche der Marktstruktur und der internen Arbeitsweise von Firmen einge-
drungen sind (zwei Bereiche, in denen das Wettbewerbsrecht normalerweise
keine Rolle spielt, mit Ausnahme der FKVO beim Erstgenannten). Diese
Grundsätzen wurden bei einer Reihe von Wettbewerbsfällen angewandt, die
nicht nur unter Artikel 82 EG (ex 86) oder der FKVO, sondern auch unter
Artikel 81 EG (ex 85) fielen. Denn wenn ein Unternehmen auf einem Markt
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(dem Hauptmarkt) erst einmal eine marktbeherrschende Stellung erreicht hat,
dann kann es sie potentiell auf einen anderen Markt (den Nebenmarkt)
ausdehnen, woher die Notwendigkeit rührt, die Marktbeherrschung auch bei
Transaktionen im Zusammenhang mit anderen Märkten zu untersuchen.
Bezüglich der Verbindung zwischen dem Haupt- und dem Nebenmarkt scheint
das US-Kartellrecht eine sehr enge Verbindung zu verlangen, derzufolge die
Firma auf dem Nebenmarkt schon beherrschend sein muß oder beabsichtigen
muß, es zu werden. EG-Wettbewerbsrecht ist weniger streng und erfordert eine
enge Verbindung auf der Grundlage von Wahrscheinlichkeiten (ahnlich einem
Kausalitätstest). Die Regulierung basiert zum Teil auf einer schwächeren
Verbindung, wie etwa der Gleichzeitigkeit, was jedoch für die Zwecke des
Wettbewerbsrechts nicht ausreichend sein dürfte (IV.1.). Eine genaue
Untersuchung der WeH/>ewerfateH>erfung in den Fällen Äf/aj* (IV.2.) und fir
AfCV / / ' (IV.3.) zeigt aber, daß die Kommission manchmal eine schwächere
Verbindung zugrunde legt, um dann die erweiterten Grundsätze auf Märkte
anwenden zu können, die wettbewerbsrechtliche Probleme aufwerfen, auch
wenn die untersuchte Transaktion keine Ursache hierfür darstellt.

Der ver/üAre/urecTir/ir/te um/ i/ur/ru/io/ie/fc Ausgangspunkt ist recht

berücksichtigen sind, nämlich die nationale sektorspezifische Regulierung
(inklusive Umsetzung der EG-Regulierung; vollzogen durch die NRAs), das
nationale Wettbewerbsrecht (vollzogen durch die NCAs und die nationalen
Gerichte) und das EG-Wettbewerbsrecht (vollzogen durch die Kommission, die
nationalen Gerichte und immer häufiger auch die NCAs) (V.A.I.). Die
Beziehung zwischen dem nationalen und dem EG-Wettbewerbsrecht ist gut
erforscht und entwickelt, jedoch noch nicht genau bestimmt; die Beziehung
zwischen dem EG-Wettbewerbsrecht und der nationalen sektorspezifischen
Regulierung wirkt im Vergleich wie eine friedliche Koexistenz mit geringer
Wechselwirkung (V.A.2.). Vor diesem Hintergrund zeigt sich auf materiell-
rechtlicher Ebene allerdings, daß die erweiterten Grundsätze eine breite
Überschneidung mit der nationalen sektorspezifischen Regulierung aufweisen.
Daher kann die Kommission — als wichtigste Wettbewerbsbehörde — sich also
über den NRAs einstufen, indem sie ein Eingreifen aufgrund des EG-
Wettbewerbsrechts androht, falls die NRAs ihre Aufgaben gemäß nationalem
Recht nicht zufriedenstellend und fristgerecht erfüllen. Die nationale sektorspe-
zifische Regulierung ist also verfahrensrechtlich und institutionell in ähnlichem
Maße wie das nationale Wettbewerbsrecht in das EG-Wettbewerbsrecht
integriert (V.B.I.). Zusätzlich wurden an individuelle Entscheidungen gemäß
dem EG-Wettbewerbsrecht geknüpfte Bedingungen und Verpflichtungen
benutzt, um Lücken in der sektorspezifischen Regulierung zu schließen; dadurch
wurde zu den drei schon genannten ein zusätzlicher, nahezu eigenständiger
Regulierungsrahmen geschaffen (V.B.2.).

• Entscheidung 96/546 vom 17. Juli 1996 [1996] ABI L 239/23.
' Entscheidung 97/815 vom 14. Mai 1997, Rs. IV/M.856 (1997) ABI L 336/1.
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Insgesamt hat sich das EG-Wettbewerbsrecht also in den 90er Jahnen
materiell und prozessuell so weiterentwickelt, daß es Artikel 86(3) EG (ex
90(3)) als Hauptriebkraft der Fortentwicklung des EG-TK-Rechts ersetzen
könnte. Dadurch könnte das Wettbewerbsrecht allerdings seine Seele verlieren;
im dritten Kapitel wurden die damit verbundenen Schwachen und Risiken
dargelegt.

Das vierte Kapitel geht über die interne Funktionsweise des EG-
Wettbewerbsrechts hinaus und stellt die Angemessenheit einer sich
ausschließlich auf das Wettbewerbsrecht verlassenden Lenkung der EG-TK-
Politik in Frage. Anschließend wird die langfristige Rolle der sektorspezifischen
wirtschaftlichen Regulierung erörtert.

Erstens weist das Wettbewerbsrecht Lücken auf, d.h. Themen, bei denen das
Wettbewerbsrecht keine Wahl zwischen verschiedenen Ijftsungen fur ein
Problem ermöglicht. Zum Beispiel liefert das Wettbewerbsrecht bei einem der
wichtigsten anstehenden politischen Themen, nämlich dem Wettbewerb in
lokalen Netzen, keinen Ansatzpunkt für die Entscheidung zwischen nicht unbe-
dingt miteinander vereinbaren Optionen wie (i) Trennung von lokalen und
Verbindungsnetzen, (ii) Maßnahmen zur Begrenzung der Marktmacht bei lokalen
Netzen (gleichberechtigter Zugang, Betreibervorauswahl), (iii) Schaffung von
alternativen lokalen Infrastrukturen oder (iv) Öffnung von neuen
Wettbewerbsmöglichkeiten (Entbündelung des Teilnehmeranschlusses) (I.A.I.).
Langfristig kann das Wettbewerbsrecht auch bei der Aufteilung von
»Intelligenz« in den Netzen keine Steuerung anbieten (I.A.2.). Zweitens würden
neue Entwicklungen das Wettbewerbsrecht zwingen, die Ausdehnung in
unergründete Bereiche, die normalerweise eher der sektorspezifischen
Regulierung zugeschrieben werden, weiter fortzusetzen: Beispiele sind die
Veränderung der Marktstruktur infolge von rückgängiger Marktmacht (I.B.I.),
Konvergenz mit dem Mediensektor (I.B.2.), und die Globalisierung der
Telekommunikation und ihres Regulierungsrahmens (I.B.3.). Drittens weist das
Wettbewerbsrecht mehrere Nachteile auf. Es gilt einheitlich innerhalb der EU
und kann daher nur schwer Unterschiede zwischen Mitgliedstaaten zulassen
(I.C.I.). Es kann zwar in neuartigen Situationen leicht als Grundlage für ein
regulierendes Eingreifen eingesetzt werden, bietet aber zu wenig Flexibilität,
wenn es darum geht, auf ein Eingreifen zu verzichten oder es zu beenden (I.C.2.).
Außerdem ist es auch sehr undurchsichtig, da seine Verfahren auf Streitfälle
abgestellt sind, bei denen umfassende vertrauliche Informationen vorgelegt
werden; Dritte haben nur begrenzte Möglichkeiten, ihren Standpunkt darzulegen,
auch wenn eine Entscheidung die ganze Industrie betreffen würde (I.C.3.). Diese
zahlreichen Unvollständigkeiten führen letztendlich zur grundsatzlichen Frage,
mit welcher Legitimität das Wettbewerbsrecht zur Lenkung der TK-Politik der
EG eingesetzt werden kann. Diesbezüglich können zwei Einwände vorgetragen
werden. Das Wettbewerbsrecht würde somit instrumentalisiert werden — so wie
es in größerem Umfang für die Entstehung des Binnenmarkts der Fall war
(IJD.l.). Wichtiger ist, daß das EG-Wettbewerbsrecht der Kommission »harte«
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Befugnisse zuweist, die sich bei der Einführung der Liberalisierung als entschei-
dend erwiesen haben — in einem Kontext, in dem die Kommission sich oft
hartnäckigem und einhelligem Widerstand der Mitgliedstaaten gegenübersah. In
der Nachliberalisierungsära, in der eine große Anzahl von Akteuren, darunter
auch zahlreiche unabhängige Regulierungsbehörden, Interessen verfolgen, die
z.T. zusammen-, z.T. auseinanderlaufen, ist die Ausübung dieser Befugnisse
möglicherweise nicht mehr angemessen. Die Haltung der Kommission würde
nicht mehr über eine Art »moralische Uberordnung« verfügen, wie dies vielleicht
vor der Liberalisierung der Fall war (I.D.2.).

Die bloße Feststellung, daß das EG-Wettbewerbsrecht so klar an seine
Grenzen stößt, reicht jedoch nicht aus, um es in diesem Kontext abzulehnen.
Eher sollte auch eine positive Argumentation für eine sektorspezitische
Wirtschaftsregulierung vorgetragen werden. Vorweg ist es wichtig, den
Rahmen der Argumentation abzugrenzen. Weder nicht-wirtschaftliche
Regulierung (allgemein oder sektorspezifisch) noch wirtschafliche Regulierung
zu Zwecken des Verbraucherschutzes werden in Zweifel gezogen. Es ist auch
allgemein unbestritten, daß manche sektorspezifischen Regulierungsaufgaben,
die mehr oder weniger wirtschaftlichen Charakter haben und sich auf die
Verwaltung von »knappen Ressourcen« beziehen, bestehen bleiben sollten;
Beispiele sind das Frequenzspektrum, Wegerechte und physischer Raum oder
Nummerierungsysteme. Die Frage ist, ob zusätzliche, über die Grundsätze des
Wettbewerbrechts hinausreichende, sektorspezifische Regulierung notwendig
ist (H.A.). Der Kernaspekt ist die Doppelrolle der Telekommunikation.
Einerseits handelt es sich um einen wirtschaftlich besonders aktiven Sektor;
sektorspezifische Regulierung kann hier überganggsweise nötig sein, aber nach
dem Abbau der überkommenen Marktmacht dürften die Grundsätze des
Wettbewerbsrechts ausreichen. Andererseits ist die Telekommunikation auch
für die gesamte wirtschaftliche und soziale Tätigkeit von grundlegender
Bedeutung. Das Wettbewerbsrecht allein kann nicht sicherstellen, daß auch die
zweite Rolle durch diesen Sektor erfüllt wird, der die Besonderheiten einer
netzgebundenen, durch entsprechende Netzeffekte charakterisierten Industrie
aufweist (H.B.). Bei der Entwicklung des Sektors vom Monopol zum
Wettbewerb wird eine stärkere Fragmentierung durch das Hineindrangen von
immer mehr Firmen die Steigerung von Effizienz und Innovation begleiten.
Angesichts dessen müßte der regulatorische Kernauftrag darauf abzielen, die
Erfüllung der grundlegenden Aufgabe der Telekommunikation trotz der
Netzeffekte sicherzustellen (d.h. daß sie den allgemeinen Wohlstand nicht
vermindern dürfen). Die Regulierungsbehörde würde also das aus den
gesamten Netzen und Diensten bestehende »virtuelle Netz« behutsam beauf-
sichtigen. Drei Hauptthemen sind zu beachten:

- Anbieterzugang; dii. einem Anbieter muß der Zugang zu TK-Netzen und
Diensten ermöglicht werden, so daß er seine eigenen Erzeugnisse oder
Dienstleistungen anbieten kann (II.C.l.);
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- Kundenzugang; d.h. einem Kunden muß der Zugang zu TK-Netzen und
Diensten ermöglicht werden, damit er Geschäfte wie z.B. Gespräche, Kaufe,
Verwaltungsverfahren usw. abwickeln kann (II.C.2.); und

- Geschäftlicher (bilateraler) Zugang; d.h. ein bestimmtes Geschäft muß
entsprechend der Bedingungen der Parteien durchführbar sein; hierunter sind
die Zusammenschaltung, die Interoperabilität, die Standardisierung und die
Kompatibilität zu zahlen. Geschäftlicher Zugang stellt wahrscheinlich das
komplizierste Problem dar, und entsprechend wird jegliches behördliches
Eingreifen eine Rechtfertigung durch eine gewissenhafte Kosten-Nutzen-
Analyse erfordern (II.C.3.).

Dieser Kernauftrag fur die Regulierung wurde einen kohärenteren und legiti-
mierteren Umgang mit den zahlreichen Schwierigkeiten ermöglichen, die im
Zusammenhang mit dem Wettbewerbsrecht erwähnt wurden (II.D.).

Im Hinblick auf die Eingliederung eines solchen sektorspezifischen
Regulierungsauftrags in das EG-Recht stellt sich zunächst die Frage nach der
Subsidiarität. Zumindest sind gewisse Maßnahmen auf EG-Ebene erforderlich,
um die Koordinierung mit dem EG-Wettbewerbsrecht sicherzustellen, überdies
entzieht sich das »virtuelle Netz« in mancher Hinsicht offenbar dem nationalen
Bereich, so daß Regulierungsmaßnahmen auf EG-Ebene (oder global) insofern
geeigneter wären (III. 1.). Gemäß der vorgetragenen Argumentation könnte ein
Teil des ONP-Rahmens tatsächlich als sektorspezifische Regulierung betrachtet
werden (III.2.). Langfristig würde der oben dargelegte Regulierungsauftrag an
Stetigkeit und Kohärenz gewinnen, wenn das TK-Recht auf der
Rechtsgrundlage des Titels über transeuropäische Netze (Artikel 155 EG (ex
129c)), dessen normative Dimension bisher unerkannt blieb, beruhen würde
und nicht mehr auf Artikel 95 EG (ex 100a) (III.3.). Auf der institutionellen
Seite wäre das sowohl für Artikel 155 als auch für Artikel 95 EG vorgesehene
Mitentscheidungsverfahren für die allgemeinste Rechtsebene angemessen. Bei
Einzelentscheidungen wäre nur in einer begrenzten Anzahl von Fällen (z.B.
europaweite Nummern) ein Entscheidungsträger auf EG-Ebene erforderlich.
Dies läßt jedoch zwischen dem auf europäischer Ebene vereinbarten
Rechtsrahmen und den durch die NRAs getroffenen Einzelentscheidungen eine
Lücke und die Notwendigkeit entstehen, sich widersprechende
Durchführungsmaßnahmen zu vermeiden. Zum Zweck der Festlegung und
Abstimmung von regulierungspolitischen Grundsätzen könnten die
verschiedenen auf europäischer Ebene schon tätigen Institutionen (Ausschüsse
und das Forum der Regulierungsbehörden) in einer Agentur zusammengefaßt
werden; so würde der institutionelle Rahmen transparenter gestaltet und verein-
facht. Die formelle Berechtigung der Agentur zur Durchführung von
Konsultationen und Anhörungen könnte die Repräsentativität der EG-
Institutionen im TK-Bereich erhöhen. Die Agentur sollte eng mit europäischen
Institutionen außerhalb der EG zusammenarbeiten (d.h. mit CEPT und seinen
Ablegern). Zur stetigen Übereinstimmung mit dem europäischen
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Wettbewerbsrecht sollten schließlich die NRAs (oder die Agentur) an den
Verfahren im Wettbewerbsrecht beteiligt werden und dazu berechtigt sein, von
der Kommission aufgrund von späteren Entwicklungen der sektorspezifischen
Regulierung die Abänderung einer Entscheidung im Wettbewerbsrecht zu
verlangen (III.4).

Zum Schluß dieser Untersuchung der Rechtsgrundlagen des TK-Rechts der
EG nach der Liberalisierung muß deswegen davor gewarnt werden, die
Fähigkeit des EG-Wettbewerbsrechts zur Bewältigung jeglicher Art von
wirtschaftlichen Regulierungsproblemen zu überschätzen. Letztendlich dient das
EG-Wettbewerbsrecht zunächst und hauptsächlich als unterste Stufe der
Wirtschaftsregulierung. Es kann nur heute und zukünftig den Wettbewerb an
den Märkten sicherstellen, nicht mehr und nicht weniger. Aus diesem Grund
arbeitet das EG-Wettbewerbsrecht — wie zu Beginn des dritten Kapitels
erläutert — anhand von konkreten Fällen und auf der Basis von reellen Daten
über existierende Märkte, und dies innerhalb eines verfahrensrechtlichen
Rahmens mit adjudikativen Merkmalen. Die Beurteilung, ob Wettbewerb auf
einem bestimmten Markt zweckmäßig ist oder den gewünschten Nutzen hervor-
ruft sowie das Ergreifen von den gegebenenfalls erforderlichen Maßnahmen
entziehen sich dem Wettbewerbsrecht in der Regel.

Im TK-Bereich wurde die grundlegende Entscheidung getroffen, Wettbewerb
einzuführen und so gemäß Artikel 4 EG (ex 3a) dem Grundsatz der freien und
wettbewerbsorientierten Märkte in der Wirtschaftspolitik der EG Rechnung zu
tragen. Das nach einer Reihe von im ersten Kapitel dargestellten
Regulierungsrahmen nun gültige, vollständig liberalisierte Modell umfaßt eine
Reihe von Maßnahmen, deren Details z.T. im zweiten Kapitel beleuchtet
werden. Die Inspiration für viele dieser Maßnahmen stammt eindeutig aus dem
EG-Wettbewerbsrecht, aber sie können unabhängig von ihrer Rechtsgrundlage
(Artikel 86(3) oder 95) angesichts des am Anfang des dritten Kapitels ausge-
führten Legitimitätsmodells nicht als echte Maßnahmen des Wettbewerbsrechts
eingestuft werden. Zweifellos wird die Abschaffung dieser
Ubergangsmaßnahmen eines Tages möglich sein, weil der Wettbewerb im TK-
Bereich dann fest verankert sein wird, so daß die Telekommunikation der
alleinigen Aufsicht des Wettbewerbsrechts anvertraut werden kann.

Bei den meisten Wirtschaftssektoren wäre die Angelegenheit damit erledigt.
Im vierten Kapitel wurde jedoch dargestellt, daß der TK-Bereich aufgrund der
Neugebundenheit eine Sonderstellung einnimmt; unter bestimmten Umständen
könnten Netzeffekte den reibungslosen Ablauf des Wettbewerbs und damit die
Erfüllung seiner Funktion verhindern. Dem TK-Sektor fällt außerdem eine
fundamentale Rolle zu, da er schon heute und zukünftig in noch stärkerem Maße
eine Grundlage für jegliche wirtschaftliche und soziale Aktivität darstellt;
deshalb ist es unerläßlich, durch die Beobachtung des gesamten Sektors zu
erreichen, daß er ohne Einschränkungen vollständig zum Gesamtwohlstand
beiträgt. Dies ist das Hauptargument für den im vierten Kapitel nahegelegten
sektorspezifischen Regulierungsauftrag. Trotz der ausführlichen Besprechung
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im vierten Kapitel ist es unwahrscheinlich, daß ein Eingreifen häufig nötig sein
wird. Die Regulierungsbehörde wird wohl die meiste Zeit mit der Überwachung
verbringen. Falls nötig, sollte man jedoch den Mut zur Intervention haben,
wobei aber auch hier kein hartes Durchgreifen erforderlich ist. Wenig Druck
kann genügen, um die Befürworter von rivalisierenden Standards zu einer
Einigung zu bewegen; als Beispiel möge der Fall der Standards der dritten
Generation für die Mobilkommunikation dienen.

Es ist nicht ausgeschlossen, daß diese Analyse auf andere Netzindustrien —
z.B. Postdienste, den Energie- oder Transportbereich — ausgedehnt werden
kann. Jede Industrie unterliegt jedoch einer anderen Dynamik; der TK-Bereich
ist wahrscheinlich derjenige, in dem regulierende Interventionen zur
Sicherstellung des vollen Wettbewerbsnutzens am seltensten nötig sind.

Die vorliegende Studie hat hoffentlich überzeugend dargelegt, daß es
unmöglich ist, das Wettbewerbsrecht mit dieser Aufgabe zu belasten. Ein
Abrücken des EG-Wettbewerbsrechts von dem am Anfang des dritten Kapitels
erläuterten Modell würde seine Legitimität vermindern, denn Institutionen, die
nur an eine geringe Anzahl von sehr allgemeinen Grundprinzipien im EG-
Vertrag und in der FKVO'° gebunden sind, erhielten dadurch umfassende
Zuständigkeiten, und zwar völlig abgelöst von den Umständen jeglichen Falls.

Damit soll nicht auf Unzulänglichkeiten des Wettbewerbsrechts hingewiesen
werden; es bedeutet eher, daß der EG-Vertrag möglicherweise weiterentwickelt
werden muß. Artikel 86 EG (ex 90), der im Rahmen des EG-Rechts eines der
Hauptinstmmente für den Umgang mit durch staatliche Intervention entstehende
Schwierigkeiten darstellt, kommt — wie am Ende des zweiten Kapitels schon
erwähnt — langsam in die Jahre. Er beruht noch auf einer »Momentaufnahme«
aus den 50er Jahren, als direkte staatliche Intervention noch als Hauptlösung für
am Markt auftretende Probleme angesehen wurden. Das Ende des Zeitalters der
Direktintervention leitet den Aufstieg des Regulierungsstaates ein, der durch
einen komplexeren verfahrensrechtlichen und institutionellen Rahmen sowie
eine Ansammlung unterschiedlicher Interessen geprägt ist. Die Risiken einer
Kollision oder sogar eines Konflikts mit dem EG-Recht sind dadurch nicht
unbedingt verringert; es ist jedoch illusorisch, davon auszugehen, daß diese
Kollisionen und Konflikte in Abwesenheit von Artikel 86 EG durch die
Anwendung des EG-Wettbewerbsrechts gelöst werden können. Andererseits
wird das Potential einer Frontalkollision zwischen Mitgliedstaaten und der
Kommission durch diese zahlreichen Interessen eher gedampft. Es ist also
möglicherweise nicht notwendig, das EG-Recht in eine ähnlich starke Position
zu bringen wie die Kommission sie gemäß Artikel 86 EG oder im Rahmen des
Wettbewerbsrechts innehat. Aller Wahrscheinlichkeit nach können die meisten
Probleme, die sich bei staatlicher Intervention durch Wirtschaftsregulierung
ergeben, im Rahmen der allgemeinen Vorschriften des EG-Vertrags gelöst

'° Diesbezüglich ist die Ausicht besttirzend, daß gemäß dem Weißbuch über die Modernisierung
der Vorschriften zur Anwendung der Artikel 85 und 86 EG-Vertrag 11999] ABI C 132/1, S. 22. Ab».
86 allgemeine Bekanntmachungen und Leitlinien verstärkt eingesetzt werden konnten.
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werden; es ist also unnötig, durch die Anwendung des Wettbewerbsrechts ein
bestimmtes Ergebnis erzwingen zu wollen. Im speziellen Fall der
Telekommunikation bietet sich der Titel über transeuropäische Netze im EG-
Vertrag an; er müßte statt der operationeilen und finanziellen Dimension, die für
den TK-Bereich eindeutig unangebracht ist, eine normative Dimension erhalten
und könnte so die Grundlage darstellen für einen klar ausgerichteten Auftrag für
eine sektorspezifische Regulierung — von Anfang an mit dem EG-Recht
vereinbar.
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