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23  International investment   
agreements and mega- regionals
Promoting or undermining the right 
to water?

Rodrigo Polanco Lazo and Azernoosh Bazrafkan

Introduction

In recent years, there has been a definite movement headed for the recognition 
of a human right to water, beyond the mere cognizance of a human need, with 
emphasis in mechanisms to implement it as an effective right. But the capacity 
of States to provide water supply and sanitation depends largely on their ability 
to establish, operate and maintain water distribution services and related 
infrastructure (Boisson de Chazournes, 2015, pp. 80, 149). For that purpose, it is 
vital to secure sources of investment in this sector.

The last three decades have experienced an increase in public– private 
partnerships (PPPs) between States (and State agencies) and investors to 
pursue development projects, as one of the mechanisms used to address the 
lack of financing for utilities projects, particularly in the water and sanitation 
sector (United Nations Committee on Economic, Social and Cultural Rights 
(CESCR), 2017, para. 25). The PPPs in water supply and sewage services are 
characterized by the use of concession contracts, and the privatization of water 
services.

The liberalization of drinking water and sewage sectors pose questions 
concerning the relationship between States and private operators in charge 
of the distribution of this essential resource (Boisson de Chazournes, 2015, 
p.  78), especially with regard to safeguarding equal access to drinking water 
and wastewater services to citizens and residents including the vulnerable and 
marginalized groups (Winkler, 2012, pp.  108– 111). At the same time, private 
investors involved in these projects have a protection regime in the form of 
international investment agreements (IIAs) or investor- State contracts (Boisson 
de Chazournes, 2015, p. 96).

This chapter examines how investment law interacts with the human right to 
safe drinking water and sanitation in IIAs, comprising both bilateral investment 
treaties (BITs) as well as preferential trade agreements (PTAs) with investment 
provisions. This analysis includes recently negotiated mega- regional agreements 
such as the Comprehensive Trade and Economic Agreement between Canada 
and the European Union (CETA) and the Comprehensive and Progressive 
Agreement for Trans- Pacific Partnership (CPTPP).1
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The first section studies in what way, if any, investment protection standards 
as included in IIAs affect the right to water. The second part examines whether 
foreign investor’s legitimate expectations are affected by a host state’s measure 
to regulate the supply and maintenance of water on public policy objectives, 
including by implementing specific human rights obligations. The final section 
considers whether the human right to water can be used as a defence in investor- 
State dispute settlement (ISDS) by the respondent state. Special attention 
will be paid to the recent award by an arbitral tribunal under the rules of the 
International Centre for the Settlement of Disputes (ICSID), namely the Urbaser 
v Argentina.2

Relationship between international investment law and the right 
to water

While some legal research conceptualizes the relationship between international 
investment law and human rights as opposing fields of law with colliding 
policy interest as well as contradictory rules and regulations (Dupuy, Francioni 
and Petersmann, 2009), other argues the opposite, recognizing a human rights 
dimension of international investment law (Radi, 2013). In a fragmented 
international legal order, international commitments to protect foreign 
investment can potentially interfere with the duty of the States to fulfil its 
obligations under human rights treaties. Moreover, it is claimed that international 
investment law may trigger a ‘regulatory chill’ for national legislation (Tienhaara, 
2011), particularly with respect to human rights law (Klein, 2012).

Investment and human rights law share some features, notably, the fact that 
they are asymmetrical by nature, as both almost exclusively grant individuals 
rights and protection from State interference while referring virtually all treaty 
obligations to the State, either the host State in the case of investment treaties or 
the own state, in the case of human rights treaties.3

Nevertheless, investment and human rights law also have important 
differences. Few human rights treaties provide for direct access to international 
tribunals (like the European and American human rights regional systems) and 
when they do, they usually require as a precondition the exhaustion of local 
remedies in the host state domestic courts.4 In contrast, in the majority of the 
existing investment treaties, the investor often has immediate access to investor- 
State arbitration outside national courts of the receiving state, and without being 
required to exhaust local remedies (Van Aaken, 2013, p. 291), something that 
can be qualified as an ‘anomaly’ in the context of international law (Reiner 
and Schreuer, 2009, p. 37). The mega- regional treaties do not diverge on this 
issue. Neither the CETA nor the CPTPP require the investor to exhaust local 
remedies first.

While international investment law is one of the most prolific fields of 
international law, with a total number of IIAs of around 3,000 agreements after 
the first BIT between Germany and Pakistan was concluded in 1959 (UNCTAD, 
2018a), the recognition of the human right to water has been a slow and progressive 
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development. The starting point are Articles 11 and 12 of the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), which includes 
a number of rights emanating from, and indispensable for, physical and mental 
health, as well as the realization of the right to an adequate standard of living 
‘including adequate food, clothing and housing’.5

Based on the abovementioned ICESCR provisions, as well as referencing the 
Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW)6 and the Convention on the Rights of the Child,7 the UN Committee 
on Economic, Social and Cultural Rights adopted in November 2002, the General 
Comment No. 15 on the right to water, which states that: ‘The human right to 
water is indispensable for leading a life in human dignity. It is a prerequisite for 
the realization of other human rights’. Comment No. 15 also declared that the 
human right to water encompasses the right of access to water ‘in the amount and 
quality sufficient to meet vital human needs’ such as ‘drinking, the production 
of food, and sanitation’ (United Nations, Office for the High Commissioner for 
Human Rights, 2002).8

The United Nations General Assembly only explicitly recognized the human 
right to water and sanitation on 28 July, 2010, through Resolution 64/ 292, and 
acknowledged that clean drinking water and sanitation are essential to the 
realization of all human rights. The Resolution calls upon states and international 
organizations ‘to provide financial resources, capacity- building and technology 
transfer, through international assistance and cooperation, in particular to 
developing countries, in order to scale up efforts to provide safe, clean, accessible 
and affordable drinking water and sanitation for all’.9

Beyond human rights instruments, the recognition of the right to water is also 
found in conventions relating to the law of international watercourses. The 1999 
Protocol on Water and Health to the 1992 Convention on the Protection and 
Use of Transboundary Watercourses and International Lakes; the 2002 Charter 
of Water of the Senegal River; the 2008 Water Charter of the River Niger Basin; 
and the 2012 Charter of Water of Lake Chad, also contain this right (Boisson de 
Chazournes, 2015, p. 151).

With the progressive recognition of the human right to water, the role of 
governments in managing water services and the scope of their regulatory autonomy 
has changed. The role of the state is now twofold: first, to meet its obligations to 
protect and promote human rights within its territory, including the right to water, 
water facilities and services affordable for all on a non- discriminatory basis (Meshel, 
2015, p. 285); and second, to attract foreign investments to achieve its social and 
economic development needs, including the necessary infrastructure to establish, 
operate and maintain water distribution services.(Chaisse, 2017, p. 8)

For this reason, some scholars have cautioned that IIAs need to strike a proper 
balance between the human rights to water and the financing needs to implement 
it. This balancing between public and private interests, rights and obligations 
can be achieved through key provisions such as indirect expropriation, fair 
and equitable treatment and general exception clauses (Chaisse, 2017, p. 10). 
However, in practice there has been a limited relationship between the human 
right to water and international investment law.
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In general, human rights issues have been relatively slow to emerge in 
international investment law. Indeed, no explicit reference to human rights is 
found in most Model BITs,10 with the notable exception of the Norwegian Model 
BIT draft of 2007,11 which expressly included the protection of human rights as 
part of provisions (Jacob, 2010, p. 10). In the mapping of 1959 available IIAs, 
UNCTAD has found only 188 that make reference of ‘social investment aspects’, 
in their preamble, a notion that not only includes human rights, but also labour, 
health, and poverty reduction (UNCTAD, 2018b).12 Some recent exceptions 
to this silent treatment are eight Cooperation and Facilitation Investment 
Agreements (CFIAs), concluded by Brazil in 2015 with Angola, Mozambique, 
Malawi, Chile, Colombia and Mexico, and with Suriname, Guyana and Ethiopia 
in 2018; the Brazil-Chile FTA (2018); the Brazil- Peru Economic and Trade 
Expansion Agreement (2016); the Pacific Alliance Protocol (2014); and the 
Colombia- Costa Rica FTA (2013), which have expressly included the protection 
of human rights as part of the provisions on corporate social responsibility 
(CSR).13 IIAs in general, devote almost all their provisions to defining the rights 
and protections afforded to foreign investors, with little or none provisions 
dedicated to human rights, or to the enforcement of CSR obligations –  in the few 
treaties that include them, or provisions dealing with conflicting rights between 
foreign investors and locals (Abate Yimer, 2013, pp. 330– 331).

Foreign investor’s participation in providing these essential services has 
triggered a number of investment claims based on IIAs in the water sector 
that have led to final awards, mainly related to services concession disputes 
and significant tariff increases (Choukroune, 2017, pp.  196– 197). However, 
reference to human rights in ISDS awards has been occasional, generally 
addressed in broader terms and limited to provide guidance to the arbitrator 
in order to interpret substantive protections established in favour of foreign 
investors (Peterson, 2009, p.  4). In the following section we will briefly 
examine those cases and analyse the relationship (or lack thereof) between 
investment protection and human right to water.

Early Investment Disputes and the Right to Water

In several instances, arbitral tribunals have decided investment disputes relating 
to water services for alleged breaches of IIAs by the host states. These disputes 
illustrate how international investment law can interfere with the management 
of water resources, especially through concession contracts. Most of the cases 
discussed below concern Argentina’s economic crisis in 2000, which triggered a 
number of investor- state arbitrations, some particularly related to the supply of 
water and sewage services.

Compañía de Aguas del Aconquija and Vivendi v Argentina (1996)

In 1995, a French company and its Argentine affiliate entered into a 
concession contract in the Province of Tucuman (Argentina) to provide 
water and sewage services. In December 1996, both companies initiated 
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investor- state arbitration under the Argentina- France BIT (1991). According 
to the claimants, shortly after the takeover of the project and continuing to 
the end of its concession performance, the provincial government breached 
the provisions of the BIT by repeated political and regulatory harassment, 
including imposing a unilateral tariff reduction and encouraging customers 
not to pay their bills in order to pressure the investor to renegotiate the tariffs 
of the concession.14

Although an initial award, dated 21 November, 2000, dismissed all the 
claims filed by the claimants against Argentina, that decision was annulled on 
3 July, 2002. A second award, dated 20 August, 2007, awarded compensation 
in favour of the claimants, declaring that Argentina acted in breach of both 
fair and equitable treatment and full protection and security of the claimants’ 
investments.

In the annulment application of the award, Argentina argued that the tribunal 
had disregarded fundamental issues related to the dispute between the parties, 
including that the dispute between the parties related to the right to water as an 
essential human right.15 The annulment committee, however, failed to address 
the issue, and in 2010 rejected Argentina’s annulment application.16

Zhinvali Development Project (2000)

This case was initiated in January 2000 by an Irish company (Zhinvali 
Development Ltd), based on the 1996 Georgian Investment Law which provides 
a general offer of ICSID arbitration. The claimant brought the dispute based on 
pre- investment expenditures incurred regarding the proposed rehabilitation of 
a hydroelectric power plant and its tailrace tunnel located near Tbilisi. After 
three years of negotiation between Zhinvali and the Georgian Government, the 
claimant was ultimately excluded from the project. Zhinvali initiated an ICSID 
arbitration to reclaim lost profits on the abandoned project, as well as expenses 
incurred during the negotiations (like costs of feasibility studies, consultancy, 
travel expenses and legal fees) (Lapiashvili, 2014).

In January 2003, the arbitral tribunal decided on a split decision with the 
dissenting vote of Zhinvali’ s appointed arbitrator, that development costs did not 
qualify as an investment (neither under the 1996 Georgia Investment Law nor 
Article 25(1) of the ICSID Convention).17 The award was neither published nor 
challenged (Boisson de Chazournes, 2015, p. 220).

The tribunal declined jurisdiction to decide the case, concluding that 
there was no agreement between parties to consider development costs as 
investments and that under the applicable law to the dispute (Georgian law), 
development costs could not be regarded as such, due to a lack of territorial 
presence. The tribunal also rejected claims of reimbursement of development 
cost based on Georgia’s Civil Code, and that the draft concession and the 
content different documents shared with Georgia created an intellectual value 
or right within the meaning of Georgia’s Investment Law (Ben Hamida, 2005, 
pp. 67– 70).
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Azurix v Argentina (2001)

In 1996, the Province of Buenos Aires (Argentina) initiated the privatization 
for the distribution of drinking water and sewage services. Azurix –  a company 
headquartered in the US –  won the tender for a 30- year concession through its 
Argentinean subsidiary (Azurix Buenos Aires  –  ‘ABA’). A  new authority was 
established to oversee and regulate the Concession (Organismo Regulador de 
Aguas Bonaerense –  ‘ORAB’).

While ABA made a ‘canon payment’ for its tender bid (of 438.5  million 
Argentine pesos), the Province of Buenos Aires, in turn agreed to repair pre- 
existing problems with the filtering plants before Azurix took over the concession 
in July 1999. During 1999– 2001, ORAB interfered with ABA’s regime to charge 
customers for the water services, precluding the company from increasing its 
tariffs in excess of those billed prior to the granting of the concession, which 
the company consider as a denial that the canon was recoverable through tariffs. 
After levels of algae increased in the water in April 2000, ABA claimed the 
Province’s failure to complete its infrastructure repair works was the main cause 
of the algae outbreak. In turn, the provincial politicians blamed the foreign 
investor and encouraged consumers not to pay their water bills. In 2001, Azurix 
terminated the concession contract with the Province of Buenos Aires, claiming 
that political concerns were always privileged over the financial integrity of the 
concession, and sought investor- State arbitration, under the Argentina- US BIT 
(1991).18

Argentina argued that commitments under human rights treaties to protect 
its citizens’ right to water conflicted with the obligations under the BIT, and 
that these human rights obligations prevailed over the private interests of 
service providers. Azurix responded that the provisions in the concession 
contract protected the user’s rights. In 2006, the arbitral tribunal concluded 
that Argentina had breached its fair and equitable treatment duty to the foreign 
investor noting that a measure, even if legitimate and serving a public purpose, 
could still give rise to a compensation claim.19 The award pointed out that after 
the termination of the concession, ABA was replaced with a domestic service 
provider (‘Aguas Bonaerenses’), which was allowed to raise tariffs (Boisson de 
Chazournes, 2015, p. 99).

Aguas del Tunari v Bolivia (2002)

In 1999, the Bolivian government granted a 40- year agreement for the exclusive 
provision of water services of the third largest city in the country (Cochabamba) 
to a private company (‘Aguas del Tunari’), a subsidiary of Bechtel Enterprises of 
California. Some weeks later, the company raised the water rates by an average 
of over 50% and the local community started massive public protests, claiming 
inability to pay the invoices. In April 2000, in the midst of violence and riots 
that led to the declaration of a ‘state of emergency’, the Government deployed 
soldiers and police. In this so- called ‘Water War’, after more than 100 people 

 

 

 

 

 

 

 



460 Rodrigo Polanco Lazo and Azernoosh Bazrafkan

460

were injured and a 17- year- old was killed, Aguas del Tunari executives left the 
country in April 2000 and abandoned the concession that was then rescinded by 
the Government (Polanco Lazo, 2014, p. 12).

Bechtel and its co- investor, the Spanish company Abengoa, filed a claim under 
ICSID Arbitration Rules, in February 2002, under Bolivia- Netherlands BIT, after 
‘migrating’ their matrix from the Bahamas to Luxembourg, whose shares were in 
turn owned by a new company established in the Netherlands. In July 2002, an 
ICSID tribunal was constituted, which in October 2005 affirmed its jurisdiction over 
the dispute. Facing strong domestic and international pressure, Bechtel reached an 
agreement with Bolivia in January 19, 2006, accepting a token compensation for 
damages of two Bolivians –  equivalent to 25 cents (de Gramont, 2006).

Given the significant weight of public interests in this dispute directly related 
to the human right to water, some NGOs requested permission to participate 
as amici curiae. The petitioners also demanded public disclosure of the parties’ 
submissions, and the opening of the hearings –  including a visit of the Tribunal 
to Bolivia to conduct public hearings. Although in January 2003 the ICSID 
Tribunal dismissed all these petitions, subsequent tribunals as well as the 2006 
amendments to the ICSIS Arbitration Rules allowed amicus briefs in investor- 
state arbitrations (Boisson de Chazournes, 2015, p. 222).

Suez, Sociedad General de Aguas de Barcelona and Vivendi v Argentina (2003)

In April 1993, an Argentine company (‘Aguas Argentinas S.A.’  –  AASA), 
established by a consortium of Argentinean and foreign investors (from France 
and Spain) entered into a 30- year concession contract with the Argentine 
government for water distribution and waste water treatment in Buenos Aires. 
By the year 2000, Argentina began to experience important economic difficulties 
that would lead to a financial crisis with serious consequences for the country, 
its people, and investors. As Argentina’s financial crisis deepened, disagreement 
arose between the investor and the government over the freezing of water prices 
charged to consumers. In early 2001, after invoking emergency measures, the 
Argentine government refused to revise the water tariffs charged by the claimants. 
In 2003, the claimants filed a request for investor- state arbitration alleging that 
Argentina’s action violated Argentina’s obligations under both Argentina- France 
BIT (1991) and Argentina- Spain BIT (1991).20

The arbitral tribunal recognized that the protection and promotion of 
foreign investment was not the only purpose of the relevant investment treaty. 
The contracting parties pursue the broader goals of heightened economic 
cooperation also with a view toward achieving increased economic prosperity or 
development.21 The tribunal recognized that the provision of water and sewage 
services certainly was vital to the health and well- being of the inhabitants and 
was therefore an essential interest of the Argentine state. However, it was not 
convinced that the only way that Argentina could satisfy that essential interest 
was by adopting measures that would subsequently violate the BITs rights of 
the claimant.22 The tribunal considered Argentina’s obligation to safeguard the 
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human right to water as a necessity defence. However, it rejected such defence 
on the ground that the infringing measures were not the only way to safeguard 
the right to water. The tribunal instead found that Argentina was subject to both 
international obligations, i.e. human rights and treaty obligations, and must 
respect both of them equally. Under these circumstances of the cases, the award 
declared that Argentina’s human rights obligations and its investment treaty 
obligations were not inconsistent, contradictory, or mutually exclusive.23

SAUR v Argentina (2003)

SAURI, a French limited liability company specialized in the production, 
treatment, distribution and sanitation of water, invested through a wholly- 
owned subsidiary (Société d’Aménagement Urbain et Rural, S.A.  –  SAUR), 
in the privatization of Obras Sanitarias Mendoza (OSM), in the Province of 
Mendoza (Argentina). OSM was a provincially owned water company holder 
of a concession for the supply of drinking water, sanitation and sewage services 
in the Mendoza Province. SAURI took part in a call for tenders as a member of 
an international consortium, where it was appointed technical operator. After 
winning the tender, SAURI incorporated a company under Argentine law, 
wholly controlled and named Aguas de Mendoza S.A., (AdM) which acquired 
the participation in OSM in June 1998.24

As mentioned, in the wake of the 2002 financial crisis, the Argentinean 
government enacted emergency measures to freeze all water prices charged 
to consumers. SAUR and the federal government reached an agreement to 
implement service tariff increases in the years following the crisis, because 
the peso’s sustained devaluation made revenues insufficient to cover the costs. 
However, citing deficiencies by the French investor and its local concessionaire, 
like breaches of drinking water quality, in the provision of sewage services 
and of basic levels of consumer services, the provincial authorities declined to 
implement these increases and eventually nationalized the entity (Boisson de 
Chazournes, 2015, p. 222). In 2003, SAUR proceeded with a request for investor- 
State arbitration under the Argentina– France BIT.

In this case, the arbitral tribunal explicitly acknowledged that human rights in 
general, and the right to water in particular, are one of several sources that should 
be taken into consideration to settle the dispute, as these rights are embedded 
in the Argentine legal system and also formed part of the general principles of 
international law. The arbitral tribunal recognized that access to clean water 
is, from the standpoint of the state, a public service, and from the perspective 
of the citizen, a fundamental right. Therefore, the law can and should reserve 
for the public authority legitimate function of planning, supervision, police and 
punishment for the protection of the public interest in this matter.25 However, 
the arbitral tribunal concluded that the fundamental right to water and the right 
of an investor to protection of its investment operate on different planes. Thus, 
the protection of the right to water must be combined with respect for the rights 
and guarantees granted to the foreign investor in virtue of the investment treaty.26
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Bayview v Mexico (2005)

This case was brought up by several Texas Irrigation Districts, individual water 
users, and corporate investors (including a water supply company), which 
held water rights under a 1944 US- Mexico water treaty regulating the joint 
management and allocation by the US and Mexico of the waters of the lower 
Rio Grande River and six of its tributaries. This water was ultimately destined for 
business operations across the border in the US.27

After Mexican authorities diverted irrigation waters from this source for its 
domestic farmers over the course of a decade, in 2005 the claimants initiated 
investor- State arbitration against Mexico, under the North American Free Trade 
Agreement (NAFTA) Chapter 11. Due to Mexico’s failure to supply water to 
that region in Texas, they claimed compensation, alleging have suffered irrigation 
water shortages since the mid- 1990s, with a $1 billion in lost business and 30,000 
lost jobs.28

The arbitral tribunal denied jurisdiction over the claim, holding that the 
Claimants were not ‘foreign investors’, but rather, they were domestic investors 
in Texas. ‘The economic dependence of an enterprise upon supplies of goods –  
in this case, water –  from another State is not sufficient to make the dependent 
enterprise an “investor” in that other State’.29 For that reason, it concluded ‘a 
foreign holder of a right to take host- State waters does not own or possess rights 
in a particular volume of water as it descends through those streams’ (Boisson de 
Chazournes, 2015, p. 97).

Biwater v Tanzania (2005)

Another investor- state arbitration in connection with the human right to water 
was brought by Biwater Gauff (Tanzania), a company incorporated under the laws 
of England and Wales, against Tanzania. The dispute arose out of contractual 
disputes between Dar es Salaam Water and Sewerage Authority (DAWASA) and 
the local subsidiary of Biwater Gauff (City Water), to implement a comprehensive 
program of repairs and upgrades to, and the expansion of, the Dar es Salaam 
Water and Sewerage Infrastructure. Under a lease contract, City Water agreed to 
provide water and sewerage services on behalf of DAWASA since August 2003.30

The case was brought under the Tanzania  –  United Kingdom BIT (1994), 
based on a series of events that took place in 2005 (i.e. deportation of the 
investor’s senior management, the termination of the lease contract, the seizure 
of the company’s assets and takeover of its business). According to the claimant, 
these events constituted breaches by Tanzania of its obligations to grant fair and 
equitable treatment, not to take unreasonable and discriminatory measures, to 
grant full protection and security to investors and to guarantee the unrestricted 
transfer of funds.31

In Biwater, although Tanzania did not invoke a human right to water defence 
directly, it argued that the investor had created a real threat to public health 
and welfare and that considering the importance of the issue at hand, it acted 
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well within the Republic’s margin of appreciation under international law.32 The 
tribunal addressed Tanzania’s human rights defence as such but found Tanzania’s 
occupation of the investor’s facilities and the usurpation of management control 
was unreasonable and arbitrary, unjustified by any public purpose.33 It also found 
that there was no necessity or impending public purpose to justify its deportation 
of the investor’s executive staff.34

Impregilo v Argentina (2007)

In 1999, Aguas del Gran Buenos Aires (‘AGBA’), an Argentine company in 
which the Italian company Impregilo had a dominating interest, entered into 
a concession contract with the Province of Buenos Aires to operate water and 
sewage services. The company took possession of the concession in January 
2000. In 2001, AGBA had difficulties collecting payment from its customers 
in the midst  of a severe economic crisis that affected Argentina that year. 
The Argentinian government undertook a series of measures facing that crisis, 
including a freezing of tariffs and a new regulatory framework for water services, 
suspending the right to cut off water services to customers that had unpaid bills. 
Renegotiation of the contract took four years but failed and the provincial 
authorities terminated the contract in 2006. The company initiated investor- 
state arbitration under the Argentina- Italy BIT (1990) in 2007.35

Like in Azurix, Argentina argued that the regulatory powers of the state were 
particularly important in order to guarantee its inhabitants the human right to 
water. It submitted that the commitments of the Argentine Republic regarding 
investments do not prevail over the obligations found in human rights treaties. 
In the case at hand, treaties providing for the human right to water must be 
especially taken into account in construing obligations arising from the BIT in 
accordance with the rules on protection of human rights.36

The arbitral tribunal declared that Argentina did not violate the Argentina– 
Italy BIT by expropriating or nationalizing AGBA’s investment but did violate 
the fair and equitable standard recognized in the same treaty. In determining 
whether Argentina had breached its IIA obligations, the tribunal did not address 
the human rights arguments presented by Argentina.37

AbitibiBowater v Canada (2010)

This dispute was initiated in 2010 under NAFTA Chapter 11, by a US- registered 
firm (AbitibiBowater). The company claimed that after a legislation passed by 
Newfoundland and Labrador expropriating its water and timber rights (pulp 
mill) and hydroelectric assets in the province, Canada, did not provide fair value 
market compensation, also falling below the fair and equitable treatment and full 
protection and security standards.38

AbitibiBowater and provincial authorities differed as to whether the claimant 
had the right to sell its local water use permits, or whether such permits must 
revert directly to the local government. Canada settled the case early for CAN 
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130  million in December 2010.39 Canada’s decision to settle this case raised 
concerns in Canadian civil society, by groups who see market access rights 
intruding on a sovereign resource, as Canadian constitutional law affirms the 
‘public trust’ doctrine for water resources, forbidding foreign investors to sell 
water use permits that authorities have granted them (Boisson de Chazournes, 
2015, p. 98).

The disputes referred in this section illustrate that the private sector 
participation in water services provision is closely linked to the affordability of 
water services. They also show that a mere price increase does not give rise to a 
violation of the human right to water. This would be only if water services become 
unaffordable for parts of the population. It is of course the duty of the state to 
safeguard its citizen’s right to water and to take necessary measures when this 
right threatens to be violated. Therefore, it is important for states to strengthen 
their regulatory framework governing water services and to clearly define public 
interest considerations in their concession agreements (Winkler, 2012, p. 139).

The abovementioned disputes indicate the lack of a holistic approach in 
regulating water services and access to water. In this regard, the recent award in 
Urbaser v Argentina can be viewed as ground- breaking since it –  unlike previous 
tribunals  –  explicitly tackled the issue of the human right to water vis- à- vis 
investment protection, while deciding a counterclaim by Argentina.

The latest investment dispute on the right to water: Urbaser et al.  
v Argentina

In early 2000, the Province of Greater Buenos Aires granted a concession for water 
and sewage services in the province of Buenos Aires to Aguas del Gran Buenos 
Aires, S.A. (AGBA), a company established by foreign shareholders, including 
the Spanish corporations Urbaser and Consorcio de Aguas Bilbao Bizkaia.

But the concession soon faced several problems in the context of the financial 
crisis that hit Argentina in 2001, and that country ultimately terminated 
Urbaser’ s concession in July 2006. In July 2007, Urbaser sought investor- state 
arbitration proceedings for the violation of the Argentina- Spain BIT, claiming 
that the emergency measures adopted by Argentina had caused Urbaser financial 
loss and insolvency. Argentina in turn, filed a counterclaim alleging that the 
concessionaire’s failure to provide the necessary level of investment in the 
concession led to violations of the human right to water (Attanasio and Sainati, 
2017, pp. 744– 745).

Regarding the claim brought by Urbaser, the arbitral tribunal held that the 
fair and equitable treatment requirement in this BIT protects the investor’s 
legitimate expectations. The arbitral tribunal held that the fair and equitable 
treatment requirement in the concerned investment treaty protects the investor’s 
legitimate expectations, which are informed by the host state’s constitutional and 
international legal obligations, as well as the social and economic environment 
at the time the investment was made.40 Thus, any protected expectation must 
be legitimate in light of the regulatory and legal context of the investment, 
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including human rights commitments.41 The tribunal concluded that human 
rights obligations need not to be pretext to justify the state’s actions but instead 
are a general and stable part of the investment environment, at least where the 
investor knows of the state’s obligations. In this case, the tribunal found that 
Urbaser was aware of Argentina’s obligations regarding the right to water. In 
that context, the protection of the human right to water constitutes part of the 
framework within which the claimant should frame its expectations.42

The arbitral tribunal attributed the concession’s problems to sources other than 
Argentina43 and concluded that there existed a situation of necessity as sufficient 
support for Argentina’s emergency measures.44 In the end, while the tribunal 
rejected most of the investor’s claims,45 it found Argentina’s lack of transparency 
in renegotiating the concession agreement violated the Argentina– Spain BIT. 
However, this breach produced no damages,46 and therefore no compensation was 
awarded (Attanasio and Sainati, 2017, p. 745).

Regarding Argentina’s counterclaim, the tribunal first determined that it had 
jurisdiction over it, something that is not usual on investor- State arbitration.47 
The arbitral tribunal then continued and observed that international law 
accepts corporate social responsibility as a standard for companies operating in 
international commerce. In the arbitral tribunal’s view, this standard also includes 
commitments to comply with human rights, rejecting the idea advanced by the 
claimant that ‘guaranteeing the human right to water is a duty that may be born 
solely by the State, and never borne also by private companies’.48 Thus, it can no 
longer be admitted that companies operating internationally are immune from 
becoming subjects of international law.49 The tribunal referred to the Universal 
Declaration of Human Rights (UDHR) and the ICESCR and acknowledged the 
establishment of the right to water in both international instruments,50 further 
declaring that the investment treaty concerned ‘has to be construed in harmony 
with other rules of international law of which it forms part, including those 
relating to human rights’.51

However, in the end, the tribunal rejected Argentina’s counterclaims on 
the grounds that they were directed at claimant’s supposed failure to perform 
expansion work for its water concession.52 Yet, the award found that none 
of the provisions of the Argentina– Spain BIT ‘has the effect of extending or 
transferring to the concessionaire an obligation to perform services complying 
with the residents’ human right to access to water and sewage services’.53

Urbaser v Argentina breaks with the perspective that international investment 
law and human rights are two separate areas of international law. In this case, 
the tribunal made clear that human rights could play a role in an investment 
dispute as part of the host State’s counterclaims or defences against the investor 
(Farrugia, 2015, p. 21).

The novelty of the Urbaser award is that for the first time in international 
investment law, human rights considerations are integrated into the analysis of 
investment protections. The decision also departs from the previous investment 
disputes for its recognition that investors may have human rights obligations 
under international law. Consequently, the balancing exercise reflects the rights 
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and obligations of the foreign investor and the host state rather than viewing 
those rights as conflicting or competing interests.

Conclusion: balancing investor’s rights and the human right 
to water

As pointed out by Calamita, investment disputes regarding water supply can 
be divided into three categories (Calamita, 2017, p.  58). The first category 
encompasses cases involving the inability of governments and contracts to 
address external shocks. The economic crisis experienced by Argentina exposed 
the fragility of the concession contracts entered into by a number of Argentina 
provinces with foreign concessionaires, both commercially and politically. 
Particularly in Impregilo, Urbaser and Suez disputes, the economic crisis and 
Argentina’s enactment of emergency measures placed significant pressure on 
the revenues of the investment. Argentina’s liability was triggered because –  in 
the view of the tribunals  –  renegotiations of the concession contracts, which 
protected both the provinces’ interests, and those of the concessionaires were 
possible (Calamita, 2017, pp. 46– 47).

The second category of cases involves ‘regulatory opportunism’ which can be 
found in the Compañía de Aguas del Aconquija and Vivendi, Azurix and SAUR, 
follow a change in policy and politics regarding water privatization. In Vivendi, 
the arbitral tribunal found that it is only possible to conclude that the local 
government, improperly and without justification, mounted an illegitimate 
campaign against the concession, and the foreign concessionaire from the 
moment it took office, aimed at either reversing the privatization or forcing the 
concessionaire to renegotiate and lower tariffs.54 This was executed through  
the agency of the regulator by imposing excessive charges for water quality control 
breaches and through the dismissal of regulator’s members.55 In Azurix, the tribunal 
noted a repeated pattern of the provincial regulator giving in to political pressure 
from the governor in its decision- making and the governor threatening to remove 
regulator’s members.56 In SAUR, the tribunal found the pattern as revealing when 
the management of the regulatory agency seemed to be taking its political direction 
from the governor, particularly the timing and delays of its decisions.57

The third category involves ‘contractual misadministration’. In Biwater Gauff, 
Tanzania had made the effort of establishing a detailed concession framework, 
which included mechanisms allowing termination for poor performance. 
Unfortunately, the Tanzanian authorities were unwilling and/ or unable to restrict 
their decision- making to that legal framework with respect to the termination 
of the investor’s concession. The Tanzanian government instead chose to take 
a number of politically opportunistic actions such as the occupation and seizure 
of City Water’s facilities and the forcible deportation of management staff.58 
Further, it does not appear from the dispute that this failure was a result of a lack 
of capacity by the Tanzanian authorities. Consequently, if Tanzania officials had 
followed the normal contractual course of termination, there would have been no 
basis for an investment treaty claim.
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A possible fourth category of investment claims –  not yet presented –  could 
be brought up because the investment has been directly or indirectly frustrated 
by other authorized uses of water at a domestic level (Abate Yimer, 2013, p. 333).

After reviewing the early and recent investment disputes relating to the human 
right to water, some conclusions can be drawn. Any process of privatization 
of water services needs to consider two objectives:  ensure that non- economic 
concerns (like providing access to water for the entire population) remain in 
control of the State, and create a level playing field for the private sector to 
participate in a liberalized market in competitive terms. Private participation in 
water services does not imply a withdrawal of public power. It rather changes 
the intervention in the water services market through regulation (Chaisse, 2017, 
pp. 4– 5).

The main purpose of water concession contracts is precisely to mitigate the 
tension between protecting the foreign investments of water suppliers and the 
obligation to adopt the regulations needed to protect the host State’s own citizens. 
The international investment disputes in water services often relate to a sudden 
increase in the water prices or the quality of the water supply. In this regard, the 
tribunals often emphasized on the ‘legitimate expectations’ of the investor at the 
time the concession agreement was signed and which have become the basis for 
the investment in the first place.59 However, they have paid less attention to the 
legitimate expectation of the host State that the investor would respect its public 
service obligations (Chaisse, 2017, p. 6). Naturally, any regulatory measure the 
host state takes in this regard has to be proportionate to the public interest it 
seeks to protect.60 Conversely, non- State water service providers must consider 
the local context where their activities are carried out such as the institutional 
capacities of the government, as well as the actual and potential impact of their 
activities in the country and its inhabitants (Albuquerque, 2010, para. 27).

But, how to strike a proper balance? We can detect both ex ante (treaty making) 
and ex post balancing mechanisms (adjudication).

The first ex ante option to achieve a more balanced approach between the 
investor and the host State is to include more explicitly the rights of the parties 
to regulate with respect to the protection of health, safety and the environment, 
and the promotion of consumer protection and labour rights. This happens in the 
preamble of some investment treaties making explicit their objective to facilitate 
sustainable development (Meshel, 2015, p. 301).

Another ex ante option is to define more specifically what type of measures 
constitute a (regulatory) expropriation and what type of conduct could result 
in a possible breach of the fair and equitable treatment standard. For example, 
Article 9.6 (4) of the CPTPP states that the mere fact that a State party takes or 
fails to take action that may be inconsistent with an investor’s expectations does 
not constitute a breach of the fair and equitable treatment provision. Similarly, 
Article 9.6 (5) CPTPP states that the mere fact that a subsidy or grant has not 
been issued, renewed or maintained, or has been modified or reduced, by a party, 
does not constitute a breach of fair and equitable treatment standard, even if 
there is loss or damage to the covered investment as a result.
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A third ex ante option is to consider exception clauses in IIAs. One example 
is to include non- precluded measures clauses that are self- judging. This ensures 
deference to the State’s subjective determination of what ‘it considers necessary’ 
when acting to protect its own essential security interests.61 Nonetheless, the host 
state still has to demonstrate that it has acted in good faith. These carve- outs or 
reservations are often modelled after the WTO’s General Agreement on Tariffs 
and Trade (GATT) Article XX that allows the host State to adopt measures 
relating to the protection of ‘human, animal or plant life’ or for the ‘conservation 
of natural resources’. Other cross- sectoral general exceptions exist and include 
sustainable development provisions to preserve key policy priorities such as the 
right to water and sanitation, public order, environmental matters and public 
health (Farrugia, 2015, pp. 18– 19). For instance, Article 8.9 (1) of the CETA is 
directly inspired from the GATT Article XX.

A fourth ex ante option is recommended by United Nations Conference on 
Trade and Development (UNCTAD) to engage in international investment 
policy- making such as including a reference to the UN Guidelines on Business 
and Human Rights as a way of balancing the parties’ commitments and 
promote responsible investment (UNCTAD, 2015, p. 58). The United Nations 
Committee on Economic, Social and Cultural Rights also follows this approach 
(United Nations Committee on Economic, Social and Cultural Rights, 2017, 
para. 13).

With respect to ex post balancing mechanisms, to this date, most tribunals have 
applied a four- step proportionality analysis (the so- called ‘new constitutionalism’) 
to balance presumably conflicting rights, as suggested by Sweet and Mathews 
(2008). The first step in this analysis is a legitimacy test under which the tribunal 
needs to determine whether the government (i.e. the local authorities) were 
constitutionally authorized to take the disputed measure. The second step is the 
suitability test whereby the tribunal assesses whether the State’s policy objectives 
are rationally related to the measure taken. The third step is the necessity test to 
examine whether the government has applied the least restrictive means. The 
last step is the actual balancing whereby the tribunal weighs the benefits of the 
measure against the costs incurred by the investor (Sweet and Mathews, 2008, 
pp. 75– 76). However, this test might not be useful, if what is questioned is not 
the legality of a regulatory measure, but its unsatisfactory legal consequences to 
the disputing parties.

In several investor- State arbitrations related to water services, host States 
have raised the human right to water as a justification for state actions. However, 
until Urbaser, arbitral tribunals seem to have refrained from explicitly recognizing 
this right or discussing in any meaningful way its impact on States’ investment 
protection obligations. Rather, when it comes to host States’ defences, they seem 
to treat these two areas of international law as entirely separate (Meshel, 2015, 
p. 278).

An alternative ex post option to be considered in the absence of ex ante treaty- 
making, is that in order to balance investor’s legitimate expectations against 
host State’s legitimate and proper public policy objectives, the arbitral tribunal 
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takes into consideration to what extent the investor’s conduct has contributed, 
or exacerbated, a deterioration of the human rights and security situation in 
the host State. This may then affect the evaluation of that investor’s right to 
damages in an investment tribunal or even the investor’s right to avail itself of 
substantive investment protection at all (Farrugia, 2015, p. 20).62 In this regard, 
the CPTPP has taken a progressive step, which allows State’s counterclaims on 
certain issues.63

When it comes to the commodification of drinking water and sewage services, 
investment treaties and investor- state dispute settlement may not adequately 
provide protection for human rights and host state’s public considerations (Fry, 
2007, pp.  77, 112). Investment treaties traditionally provide foreign investors 
with rights and guarantees without any particular responsibilities in return which 
can be invoked in water related disputes (notably protection against expropriation 
and the fair and equitable treatment standard). If one recognizes the public nature 
of fresh water resources and its vital character for life, such disputes evidently 
involve a third- party interest that expands foreign investment protection 
arbitration beyond its general focus on investors (Boisson de Chazournes, 2015, 
pp. 81, 108). Some recent international investment agreements, including mega- 
regional agreements place more emphasis on human rights as well as on the 
host States’ sustainable economic development objectives. The investor- State 
arbitration case law, it seems, is also changing in that direction, although it is 
maybe too soon to dimension the real impact of the Urbaser decision in future 
cases. A  further recommendation would be to examine trade and investment 
treaties on a regular basis on their positive and negative impact on human rights 
and development through impact assessments (United Nations Committee on 
Economic, Social and Cultural Rights, 2017, para. 13).

Human rights and investment protection should not be seen as opposing 
fields. States should be able to respect both in a holistic and complementary way. 
Host States should not promise investment protection without respect for human 
rights, including the human right to water, and conversely the protection of this 
right and other human rights, should not be done disregarding commitments 
made by the State with respect to investments. Urbaser might be a first step in 
that direction.

Notes

 1 The agreement was renamed after the withdrawal of the United States of the Trans- 
Pacific Partnership Agreement (TPP) in January 2017 (Polanco Lazo and Gómez 
Fiedler, 2017).

 2 Urbaser SA et al v Argentina, ICSID Case No. ARB/ 07/ 26, Award, 8 December 2016.
 3 On investment treaties, see Gazzini, 2012, p. 107; and on human rights treaties see 

Parlett, 2011, pp. 278– 339.
 4 European Convention of Human Rights, Arts. 34 and 35; American Convention on 

Human Rights, Art. 46; and Rules of Procedure of The African Commission on Human 
and Peoples’ Rights, Rule 93.
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 5 International Covenant on Economic, Social and Cultural Rights. Adopted and 
opened for signature, ratification and accession by General Assembly resolution 
2200A (XXI) of 16 December, 1966, 1976.

 6 Convention on the Elimination of All Forms of Discrimination against Women 
Adopted and opened for signature, ratification and accession by General Assembly 
resolution 34/ 180 of 18 December, 1979, Art. 14.2.

 7 Convention on the Rights of the Child, adopted and opened for signature, ratification 
and accession by General Assembly Resolution 44/ 25 of 20 November, 1989, Art. 24.2.

 8 United Nations, Office for the High Commissioner for Human Rights, ‘General 
Comment No. 15 (2002) The Right to Water (Arts. 11 and 12 of the International 
Covenant on Economic, Social and Cultural Rights)’ (2002).

 9 United Nations General Assembly, Resolution adopted on 28 July, 2010 (A/ 64/ L.63/ 
Rev.1 and Add.1) 64/ 292, the human right to water and sanitation.

 10 For this chapter, the Models BITs of the following States were reviewed: Germany 
(2008), France (2006), China (2003), India (2003), the United Kingdom (2005) and 
the United States (2012).

 11 In 2009, the Norwegian government decided to abandon its Model Draft BIT, 
following public input that was largely critical (Vis- Dumbar, 2009).

 12 CETA reaffirms the importance of democracy and fundamental rights as laid down in 
the Universal Declaration of Human Rights in its preamble.

 13 Other IIAs that include the protection of human rights within their CSR provisions are 
the Canadian BITs with Benin (2013), Cameroon (2014), Nigeria (2014), Serbia (2014), 
Senegal (2014), Mali (2014), Côte d’Ivoire (2014), Burkina Faso (2015), and in the 
investment chapters of the Canadian Free Trade Agreements (FTAs) with Peru (2008), 
Colombia (2008), Panama (2010), Honduras (2013) and South Korea (2014).

 14 Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentina, ICSID Case 
No. ARB/ 97/ 3, Award, 20 August 2007, para 5.2.4.

 15 Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentina, ICSID Case 
No. ARB/ 97/ 3, Decision on the Argentine Republic’s Request for Annulement of the 
Award renderd on 20 August 2007, 30 July, 2010, paras. 57, 243.

 16 Ibid paras. 248, 265.
 17 Zhinvali Development Ltd. v Republic of Georgia (ICSID Case No. ARB/ 00/ 1), Award, 

24 January, 2003.
 18 Azurix Corp v Argentina, ICSID Case No. ARB/ 01/ 12, Award, 23 June, 2006, paras 38, 

43, and 83.
 19 Ibid para. 310.
 20 Suez and Vivendi v Argentina, ICSID Case No. ARB/ 03/ 19, Decision on Liability, 30 

July, 2010, paras. 34, 41 254.
 21 Ibid para. 218.
 22 Ibid para. 260.
 23 Ibid para. 262.
 24 SAUR International SA v Argentina, ICSID Case No. ARB/ 04/ 4, Decision on 

Jurisdiction and Liability, 6 June, 2012, paras. 47, 50, 51, 55, 330, and 413.
 25 Ibid paras. 330, 413.
 26 Ibid para. 331.
 27 Bayview Irrigation District and others v United Mexican States, Ontario Superior Court of 

Justice, Reasons for Judgment (Application for Set- Aside), 5 May, 2008, para. 4.
 28 Ibid para. 32.
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 29 Bayview Irrigation District and others v United Mexican States (ICSID Case No. 
ARB(AF)/ 05/ 1), Award, 19 June, 2007, para. 104.

 30 Biwater Gauff v Tanzania, ICSID Case No. ARB/ 05/ 22, Award, 24 July, 2008, paras, 
3,4, 5, 6, and 9.

 31 Ibid paras. 15, 16 and 17.
 32 Ibid para. 436.
 33 Ibid para. 503.
 34 Ibid para. 515.
 35 Impregilo S.pA v Argentina, ICSID Case No. ARB/ 07/ 17, Award, 17 May, 2011, paras 

1, 20, 21, 208 and 223.
 36 Ibid paras 228, 230.
 37 Ibid paras. 283, 330– 331.
 38 AbitibiBowater Inc. v Government of Canada (ICSID Case No. UNCT/ 10/ 1), Notice of 

Arbitration, 25 February, 2010, para. 99.
 39 AbitibiBowater Inc. v Government of Canada (ICSID Case No. UNCT/ 10/ 1), Consent 

Award, 15 December, 2010.
 40 Urbaser S.A. et al. v Argentina, Award, paras. 620– 623.
 41 Ibid para. 624.
 42 Ibid paras. 720– 723
 43 Ibid paras. 638, 672– 682.
 44 Ibid para. 718.
 45 Ibid paras. 1002, 1106, 1234.
 46 Ibid paras. 845– 847, 1234.
 47 Urbaser S.A. et al. v Argentina, Award, paras. 1143– 1155.
 48 Ibid para. 1193.
 49 Ibid para. 1195.
 50 Ibid paras. 1196– 1197.
 51 Ibid para. 1200.
 52 Ibid paras. 1211– 1212.
 53 Ibid para. 1207.
 54 Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentina, Award, para. 

7.4.19.
 55 Ibid paras. 7.4.22 and 7.4.26.
 56 Azurix Corp. v Argentina, Award, paras. 92, 125, 137.
 57 SAUR International SA v Argentina, Decision on Jurisdiction and Liability, para. 505.
 58 Biwater Gauff v Tanzania, Award, para. 418.
 59 International Thunderbird Gaming Corporation v Mexico, UNCITRAL, Award, 26 

January, 2006, paras. 147– 149, 160.
 60 Tecmed v Mexico, ICSID Case No. ARB (AF)/ 00/ 2, Award, 29 May, 2003, para. 48.
 61 Article 29.2 (b) of CPTPP. In this regard, Article 28.6 of CETA that defines what 

those essential security interests entail is clearer than CPTPP.
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