
 

 

 

Who does what in consumer law: a search for criteria
for centralized lawmaking
Citation for published version (APA):

Bull, W., Ge, J., Goanta, C., Kawakami, M., & Smits, J. M. (2015). Who does what in consumer law: a
search for criteria for centralized lawmaking. In B. Akkermans, J. Hage, N. Kornet, & J. Smits (Eds.), Who
does what in European private law? (pp. 97-123). Intersentia. Ius Commune Europaeum No. 137
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2447597

Document status and date:
Published: 01/01/2015

Document Version:
Publisher's PDF, also known as Version of record

Document license:
Taverne

Please check the document version of this publication:

• A submitted manuscript is the version of the article upon submission and before peer-review. There can
be important differences between the submitted version and the official published version of record.
People interested in the research are advised to contact the author for the final version of the publication,
or visit the DOI to the publisher's website.
• The final author version and the galley proof are versions of the publication after peer review.
• The final published version features the final layout of the paper including the volume, issue and page
numbers.
Link to publication

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright
owners and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these
rights.

• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal.

If the publication is distributed under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license above,
please follow below link for the End User Agreement:
www.umlib.nl/taverne-license

Take down policy
If you believe that this document breaches copyright please contact us at:

repository@maastrichtuniversity.nl

providing details and we will investigate your claim.

Download date: 22 May. 2023

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2447597
https://cris.maastrichtuniversity.nl/en/publications/5fddbe7f-9834-4121-ba51-60ff9efdfba7


 Electronic copy available at: http://ssrn.com/abstract=2447597 

M-EPLI 
 

MAASTRICHT EUROPEAN PRIVATE LAW INSTITUTE 
WORKING PAPER No. 2014/12 

 
 
 
 

 

WHO DOES WHAT IN CONSUMER LAW? A SEARCH 
FOR CRITERIA FOR CENTRALISED LAWMAKING  
 
 

William Bull 
Jiangqiu Ge 

Catalina Goanta 
Mark Kawakami 

Jan Smits 
 
 

 
 

 
 

FACULTY OF LAW  
MAASTRICHT UNIVERSITY 

 
June 2014 

 
 
 
 
 
 

This paper can be downloaded without charge from the Social Science Research Network at 
http://www.ssrn.com

Electronic copy available at: https://ssrn.com/abstract=2447597



 Electronic copy available at: http://ssrn.com/abstract=2447597 

 2 

WHO DOES WHAT IN CONSUMER LAW? A SEARCH 
FOR CRITERIA FOR CENTRALISED LAWMAKING 

 
 
 

William Bull 
Jiangqiu Ge 

Catalina Goanta 
Mark Kawakami 

Jan Smits 
 
 
 
 
 
 

 
 

Abstract 
 
This contribution critically assesses the present distribution of competences in 
the area of consumer law. According to Art. 4 TFEU, consumer protection is a 
shared competence of both the European Union and the member states. 
Despite the apparent success of European consumer law, it is investigated to 
what extent consumer protection should indeed be a matter for both 
geographical levels of government. To this end, the starting presumption is 
that national rules should govern this field because of the diversity that they 
can protect. The three arguments presented in this sense relate to the 
economics of federalism, reducing monopolist behavior and experimenting 
with diversity. Subsequently, two main criteria are proposed which legitimise 
centralised rule-making: fragmentation (including consumer confidence and 
novelty as determining factors) and permeability (including negative 
externalities and race to the bottom as factors).  

This framework is subsequently applied to two case studies. In case of 
doorstep selling, the criteria for centralised lawmaking are not fulfilled, and 
thus centralised action is not justified. However, not the same can be said 
about Internet shopping, which is considered as a field where the criteria are 
met. This prompts the need for minimum-harmonisation, combined with a 
European trustmark. 
 
 
Keywords: European private law; Distribution of competences; Doorstep 
selling; Online shopping; Trustmarks 
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Who Does What in Consumer Law? A Search for Criteria for Centralised 
Lawmaking 
 
William Bull, Jiangqiu Ge, Catalina Goanta, Mark Kawakami, Jan Smits* 
 

1. Introduction 
 
There is little doubt that consumer law is a field that is highly affected by 
European influence. Consumer policy has long been one of the main fields of 
interest of the European legislator, which frequently enacts new and updates 
existing legislative instruments in this area.1 The European Commission also 
regularly publishes new documents on its consumer policy strategy.2 This 
puts the consumer acquis at the heart of European private law.3 The European 
Union has even had such a profound influence in this area that it is difficult to 
imagine consumer law without European intervention. In the view of the 
European institutions, consumers are central to the development of the 
internal market: by granting them well-defined rights and providing 
extensive information on these rights and other essential elements of the 
contract, consumers are supposedly able to boost cross-border trade 
throughout the European Union.4 This explains why the 15 or so existing 
directives in this field are based on (the present) Art. 114 TFEU, which allows 
the European legislator to harmonise national rules which have as their object 
the establishment and functioning of the internal market. 

In line with the aim of this book, this contribution will critically assess 
the present distribution of competences in the area of consumer law. 
According to Art. 4 TFEU, consumer protection is a shared competence of 
both the European Union and the member states. Despite the apparent 
success of European consumer law, it will be investigated to what extent 
consumer protection should indeed be a matter for both geographical levels 
of government. We have organised our argument as follows: The next section 
(section 2) is devoted to an explanation of our starting point, which is the 
rebuttable presumption that consumer law, as any other field, should 

                                                        
*  The authors are at the Maastricht European Private Law Institute (MEPLI) of the Faculty of 

Law, Maastricht University. The final version of this working paper will be published in 
‘Who Does What: An Analysis of Distribution of Competences in European Private Law’, 
forthcoming 2014. 

1  An updated overview of these directives can be found in J. Smits, W. Bull, C. Goanta & M. 
Kawakami (eds.), Ars Aequi wetseditie European Private Law 2014-2016, (4th ed., Ars Aequi, 
Nijmegen 2014). 

2  See most recently the Commision’s communication on A European Consumer Agenda: 
Boosting confidence and growth, COM (2012) 225 final. 

3  An overview of the field is provided by H.-W. Micklitz, J. Stuyck & E. Terryn (eds.), Ius 
Commune Casebooks: Cases, Materials and Text on Consumer Law (Oxford, Hart Publishing 2010). 

4  See (critically) T. Wilhelmsson, ‘Abuse of the Confident Consumer’, Journal of Consumer Policy 
27 (2004), 317 ff. 
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primarily be a competence for the member states. After having set out the 
arguments in favour of this presumption, section 3 will discuss the possible 
arguments that merit a higher geographical level of rule-setting. Sections 4 
and 5 subsequently apply these findings to two specific case studies: doorstep 
selling and the European market for business-to-consumer e-commerce (the 
so-called virtual internal market). Section 6 concludes. 

This contribution does not deal with all possible aspects of consumer 
law. Consumer law is a functional field, which means that it deals not only 
with private law rule-setting, but also with public and collective enforcement 
of the relevant rules. We choose to focus on the substantive rules in the field 
of consumer contract law, so the part of European consumer law that has 
gained most attention from the European legislature.  

2. The starting point: consumer law must be dealt with at the national level 
 
The implicit starting point in both the political and the academic discussion 
about harmonisation of consumer law is that the national level is the most 
appropriate locus to deal with consumer law. European intervention would 
merit an explicit justification. However, this does not mean that the 
arguments in favour of the national level are usually clearly spelled out. To 
the contrary: the usual way of reasoning is that the arguments in favour of 
harmonisation are put forward by, for example, the European Commission, 
which is subsequently followed by a rebuttal of these arguments by others. 
This section attempts to shy away from this approach by mentioning the 
positive arguments in favour of regulation at the national level. This is in line 
with our view that, in the absence of good reasons to deal with private law at 
a higher geographical level of government than the national one (discussed in 
detail in section 3), consumer law should remain a matter for the member 
states. 

The first traditional argument in favour of the national level is well-
known and follows from the economics of federalism.5 If national states are 
seen as communities with their own proper set of preferences, these 
communities should be allowed to satisfy these preferences. This allocation at 
the lowest possible level of government can be motivated by the view that 
local government is close to its constituency and has therefore better 
knowledge of the preferences of local people and of other local conditions.6 
Decentralised regulation will thus better involve citizens in the democratic 
process. The second, related, argument is that decentralisation will also 
effectively constrain monopolist behaviour by the central government and 
make government more responsive.7 Finally, regulation at the national level 

                                                        
5  See C. Tiebout, ‘A Pure Theory of Local Expenditures’, Journal of Political Economy 64 (1956), 

416 and, applied to the present field, G. Wagner, ‘The Virtues of Diversity in European 
Private Law’, in: J.M. Smits (ed.), The Need for a European Contract Law (Europa Law 
Publishing, Groningen 2005), 1 ff. 

6  W.E. Oates, ‘Toward a Second-Generation Theory of Fiscal Federalism’, International Tax and 
Public Finance 12 (2005), 349. 

7  See in more detail J.M. Smits, ‘Who does What? On the Distribution of Competences among 
the European Union and the Member States’, available on SSRN. 
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instead of at the European one will allow for better experimentation with 
innovative solutions.8 

While these three arguments are often invoked in general in favour of 
regulation at the lower level of government, it is usually left open how they 
should be applied to the field of consumer law. This is why we want to look 
at each of these arguments in more detail. 

The first argument that different communities have different 
preferences is not difficult to discern in the area of consumer protection. It is 
generally assumed that some countries are in favour of more protection than 
others. For example, Nordic countries are known for their high level of 
protection while the Southern member-states usually have less consumer-
friendly rules in place. It is true that these differences have been gradually 
evened out as a result of European legislation, but this does in itself not say 
much about the still existing preferences as to what is desired. This becomes 
clear if one scrutinises the political process through which new European 
directives are enacted. The current desire of the European Commission to 
create more maximum-harmonisation is usually met with much scepticism by 
the Nordic countries and Western-European member-states such as the 
Netherlands or Germany. The adoption of the Consumer Rights Directive9 is a 
clear example of this. Even though the European Commission wanted to 
ensure a ‘high level of consumer protection’ with this directive, there is no 
real criterion on how to establish what a high level for the entire European 
Union would actually be. This level is likely to be always too low for some 
member states, while being always too high for others. This is what Frank 
Easterbrook referred to when he wrote that ‘producing a level playing field 
by chopping down the heights, forcing all of us to live in the valleys, has 
nothing to recommend it.’10 The European Commission’s argument that 
regulation at the European level will lead to higher protection than leaving 
consumer law to the member states is thus not true. This may be true for 
those countries that would, without European intervention, have a level of 
protection that is below the European minimum-level, but in the end the real 
question is whether this argument should outweigh the argument of 
satisfying different preferences of the member states. As mentioned before, 
there is not one criterion with which to establish what is the ‘best’ level of 
protection for the whole of the European Union.11 

An important question to ask is why the national level should be the 
lowest possible level of government and not an even lower level such as that 
of a province or municipality. We are assuming in this contribution that there 

                                                        
8  F.A. Hayek, ‘Der Wettbewerb als Entdeckungsverfahren’, (Kieler Vorträge N.S. 56) 1968. 
9  Directive 2011/83 on consumer rights, L 304/64. 
10  F.H. Easterbrook, ‘Federalism and European Business Law’, International Review of Law and 

Economics 14 (1994), 132. See also M. Faure, ‘Towards a Maximum Harmonization of 
Consumer Contract Law?’, Maastricht Journal of European and Comparative Law 15 (2008), 433, 
441-442 who refers to Ronald Coase’s argument that the higher the level of protection, the 
higher the price the consumer has to pay for the product or service. 

11  See e.g. R. van den Bergh, ‘The uneasy case for harmonizing consumer law’, in: K. Heine & 
W. Kerber (eds.), Zentralität und Dezentralität von Regulierung in Europa, (Stuttgart, Lucius & 
Lucius 2007), 184. 
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is indeed a need for protection of the consumer,12 but why organise this at the 
level of the national State instead of at a lower level? In our view, this follows 
not so much from the higher quality of the democratic process at the national 
level (local democracy may in fact be much more effective), but rather from 
the desire to create economies of scale (the number of people affected by the 
law must merit the investment of making a coherent system of rules) and 
from the fact that people’s preferences in this field are more likely to be 
influenced by national than by local culture. 

The second argument in favour of the lower level of government is that 
the diversity of 28 different consumer laws within the European Union will 
constrain monopolist behaviour and make government more responsive. 
Using minimum-harmonisation by way of EU-directives is no doubt 
conducive to this goal. Allowing member states to choose their own method 
of implementation and to provide for a higher level of protection guarantees 
that consumer law is more in tune with the national needs.  

The third argument is the Hayekian view that diversity allows 
experimentation. This is something that can again be readily seen in European 
consumer law. Ever since the rise of the field in the 1970s, countries have been 
eager to ‘borrow’ solutions adopted elsewhere, or to explicitly reject these 
because of negative experiences. Thus, the use of lists of terms that are 
presumed or deemed to be unfair in consumer contracts was first adopted in 
Germany,13 and subsequently taken over by for example the Dutch and 
European legislator.14 The French solution of leaving the control of unfair 
terms primarily to a public body15 failed in France and was not taken over 
anywhere else. In particular Central and Eastern European member states 
have recently made extensive use of this method when they adopted new civil 
codes, or amended existing ones.16 In particular in consumer law a strong 
argument can be made for allowing diverse solutions. This is because we 
know very little about the effect of specific rules on consumer behaviour. Is it 
really the right rule that liability for a lack of conformity of a good should be 
limited to two years or that the consumer shall inform the trader of the lack of 
conformity within two months after he detected it (Art. 5 Directive 99/44 on 
Sale of Consumer Goods)? We can only tell if other jurisdictions are allowed 
to adopt different solutions. 

In our view, these three arguments are a sufficient basis for the 
presumption in favour of regulating at the lower level. We now turn to an 
account of the factors that we like to put forward as possibly meriting 
regulation at a higher level. 
 

                                                        
12  This is an assumption that is not self-evident: see R. Epstein, ‘Harmonization, Heterogeneity 

and Regulation: CESL, The Lost Opportunity for Constructive Harmonization’, Common 
Market Law Review 50 (2013), 207. 

13  German Act on General Conditions (AGBG) of 1976. 
14  In resp. Art. 6:236-237 of the new Dutch Civil Code of 1992 and in Directive 93/13 on Unfair 

terms in consumer contracts. 
15  The Loi Scrivener of 1978 created the Commission des clauses abusives. 
16  See e.g. R. Schulze & F. Zoll (eds.), The Law of Obligations in Europe: A New Wave of 

Codifications, (München, Sellier 2013). 
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3. Centralisation of European consumer law: justifying the departure from 
the starting point 
 
The question addressed in this section is whether the fundamental arguments 
in favour of legal diversity in the area of consumer law can be rebutted for 
other reasons than those mentioned by the European Commission. For sure, 
the growing populist belief that Brussels and the European Union are to 
blame for problems currently plaguing Europe17 has made it more difficult – 
at least in various political circles – to justify the argument that further 
centralisation at the European level is necessary. Nevertheless, many rebuttal 
arguments to these anti-European voices have been made, one in particular 
by the European Economic and Social Committee (EESC), which goes as far as 
to suggest that many of the problems that the EU is currently facing – ranging 
from economic woes to increasing social unrest – are actually created by the 
fact that the European integration is ‘fundamentally incomplete’.18 The EESC 
argues that a more completely integrated Europe through a more centralised 
coordination at the European level, vis-à-vis an approach that would give 
more autonomy and control to the Member States, is the solution rather than 
the problem.19 If what the EESC claim is true, centralisation ought to reduce 
costs, optimise expenditures and maximise opportunities.20  

In some cases, this debate has become heated with pro-EU factions 
pointing fingers at the anti-EU faction (and vice-versa): In the words of the 
EESC, however, it is the fault of ‘the shameful disinterest displayed by 
Member States and the European institutions, constantly putting off the work 
necessary to achieve genuine economic integration and the process necessary 
for legitimate and democratic decision-making in the Member States have 
ended up … causing a spiraling lack of confidence in the markets’.21 In other 
words, the proponents of the EU and centralisation seem to – rather 
undiplomatically – blame the Member States for their failure to fully buy into 
the EU. 

Now while – for the reasons explained in the preceding section – our 
starting point is that legislative intervention should in principle take place at 
the lowest appropriate level of regulation, the position of the EESC and others 
in favor of deeper EU integration is a noteworthy reminder of the point that 
centralisation may be desirable. The general arguments for centralisation, as 
posited by Van den Bergh, are 1) that centralisation reduces transaction costs 
by eliminating barriers and 2) that it regulates interstate externalities that 
Member States by themselves may not be competent to handle.22 For both 

                                                        
17  As evidenced by the rise in popularity of parties like UK Independence Party and its eccentric 

anti-EU leader Nigel Farage, who is also a member of the European Parliament.  
18  G. Dassis & L. Jahier, Opinion of the European Economic and Social committee on Towards 

an Updated Study of the Cost of non-Europe. SC/035 (2012), para 4.1. 
19  G. Dassis & L. Jahier, para. 1.5.  
20  G. Dassis & L. Jahier, para. 1.6, 4.1 (EESC also argues the converse, stating that the failure for 

the Member States to buy into this philosophy will lead to a loss in competitiveness, decrease 
in available jobs, social adhesion and loss of democratic legitimacy). 

21  G. Dassis & L. Jahier, para. 4.1.  
22  R. Van den Bergh, supra note 11, 6. 
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arguments, the economy of scale available for the EU (but not necessarily for 
the Member States) is the underlying reasoning. This suggests that there may 
be at least some circumstances in which a higher level of regulation than that 
initially supported may be justified. Yet whether these arguments hold true in 
concrete cases will clearly depend on the given legislative intervention and 
area of law. So the question for us becomes whether these general arguments 
for centralisation apply with regards to consumer law and, if so, under what 
circumstances? Our novel approach is that we do not frame this discussion by 
way of the economic arguments used by Van den Bergh, but by way of two 
other criteria. 

The existing method for allocating competences between the EU and 
the Member States is subject-specific (i.e. the EU has exclusive competence 
over customs union, monetary policy, etc.).23 However, what if this method 
was replaced with dividing up competences according to the following two 
criteria: a) the level of fragmentation amongst the Member State, and b) the 
permeability of the matter being regulated. Our working theory is that the 
more fragmented and more permeable the matter is, the stronger the 
argument that the issue should be regulated at the EU level. This section will 
subsequently elaborate on how these two criteria interplay with factors such 
as maintaining and strengthening the internal market, empowering 
consumers and levelling the playing field for businesses. 

3.1 Fragmentation criterion 
  

The fragmentation criterion is closely related to the notion of transaction costs 
and the various barriers that allegedly impede consumers from conducting 
cross-border transactions (thus preventing the internal market from reaching 
its full potential).24 The obvious assumption here is that if left only to the 
Member States, the legislations that they promulgate will differ from one 
another (thus reducing the consumer incentive to conduct cross-border 
transactions); whereas if the process was centralised, the transaction costs 
would be reduced and barriers removed (thus incentivising consumers to 
conduct more cross-border transactions). Relying on this assumption, this 
section argues that the fragmentation criterion is a relevant criterion for 
answering our question of ‘who does what’, while elaborating on how factors 
such as ‘consumer confidence’ and ‘novelty’ are related to the fragmentation 
criterion. 

3.2.1 CONSUMER CONFIDENCE FACTOR 
 
As previously noted, fragmentation is not limited to the fragmentation of 
laws, but relates to the fundamental differences in culture and language 
amongst the Member States.25 Our assumption here is that this fragmentation 
                                                        

23  Article 3 TFEU. 
24  See generally R. Van den Bergh, supra note 11, 186-95. 
25  See e.g. K. J. Cseres, Competition Law and Consumer Protection, (The Hague: Kluwer Law 

International, 2005), 233; see also, T. Wilhelmsson, ‘The Abuse of the ‘Confident Consumer’ as 
Justification for EC Consumer Law’, Journal of Consumer Policy 27 (2004), 317. 

Electronic copy available at: https://ssrn.com/abstract=2447597



 9 

decreases consumer confidence in cross border transactions, thus making 
consumers reluctant to make cross-border purchases and weakening the 
internal market in the process. Therefore, an argument could be made that 
consumer confidence is a factor that correlates with fragmentation: The more 
fragmented the Member States’ regulations are or more distinct their 
consumer protection mechanisms are, the lower the consumer confidence will 
likely be when it comes to conducting cross border transactions.  

One of the main arguments for centralised decision making – or the 
promulgation of regulation at the EU level – especially with the internal 
market and consumer rights in mind, is based exactly on this fact: These 
differences in legal rules and cultures hinder firms from ‘extend[ing] their 
operations beyond national borders’ and that the existence of fragmentation 
may cause consumers to ‘refrain from cross-border shopping’ especially if 
they do not ‘enjoy the same legal protection abroad’.26 This is why the 
European Commission believes that full harmonisation ‘will considerably 
increase legal certainty for both consumers and business.’27 According to an 
EU-backed study, the eradication of these fragmentations in the past – 
through centralisation of regulations at the European level – is said to have 
led to an increase between 4.5% and 7% of the EU’s GDP with the projected 
creation of a further 2 to 5 million jobs in the unified area.28 These figures 
suggest that consumer confidence is higher and that they are willing to spend 
more money (thus strengthening the internal market) when fragmentation is 
eradicated and regulations are centralised at the EU level.29  

If we accept these statistics prima facie, our hypothesis that 
‘fragmentation is an important criterion’ can be substantiated. A more specific 
example of this can be illustrated by looking at withdrawal rights in the 
context of consumer contracts. If the cooling off period for returning a good 
purchased online is 7 days in one Member State and 30 days in another, a 
strong argument could be made that the EU should step in to find a 
reasonable compromise that is applicable for all Member States, say 14 days. 
This would arguably clarify the standard, provide legal certainty, level the 
playing field and possibly strengthen the internal market. In fact, this is 
precisely why the EU promulgated the Consumer Rights Directive, which 
harmonised the cooling off period at 14 days for online sales. While the 
maximum harmonisation that the Directive imposed drew some legitimate 

                                                        
26  R. Van den Bergh, ‘Private law in a globalizing world: economic criteria for choosing the 

optimal regulatory level in a multi-level government system’, in M. Faure & A. Van der Walt 
(eds.) Globalization and Private Law: The Way Forward (Cheltenham, Elgar 2010), 59 (noting 
some of the common arguments for centralization and decision making at the EU level). 

27  Proposal for a directive on consumer rights, 8 October 2008, COM (2008) 614 final, preamble, 
no. 8: ‘These barriers (i.e. barriers stemming from the fragmentation of rules, authors’ 
comment) can only be eliminated by establishing uniform rules at Community level.’ 

28  See G. Dassis & L. Jahier, Opinion of the European Economic and Social committee on 
Towards an Updated Study of the Cost of non-Europe. SC/035 (2012), para 2.2; cf. W.H.J. 
Hubbard, ‘Another Look at the Eurobarometer Surveys’, Chicago Institute for Law and 
Economics Working Paper 615 (2012), 18-20 (noting that the surveys conducted on behalf of 
the EU does not actually substantiate its justification). 

29  This is assuming that with the increase of GDP, there was a relative and proportional increase 
in consumer spending as well, which is one of the factors that go into calculating GDP. 
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criticisms,30 the Directive will likely reduce transaction costs associated with 
cross border trade and ultimately minimise the legal fragmentation, which in 
turn will strengthen the EU as a whole and its internal market.  

We still wish to mention one possible counterargument. It is that 
regardless of how much the EU attempts to harmonise various aspects of 
private law, significant differences will always remain in areas such as tax, 
infrastructure, safety standards, level of wages and many others.31 There is 
certainly some truth in this. The shopping behaviour of consumers may not 
be influenced too much by differences in contract law. And non-legal factors 
such as language, culture,32 distances and differences in technical rules33 may 
be important as well. Even more important is the possibility for the consumer, 
in case he would anticipate his dissatisfaction with the product, to have 
relatively easy recourse to the seller. This would explain why the consumer 
usually does not shop in a location too distant from his place of residence. 
This is of course different in the case of products for which no after sales 
service is needed (such as books and CD’s): here, the Internet does offer a 
convenient possibility for cross-border shopping. Interestingly, though, this 
international market already came into being, even without a uniform 
(consumer) law.34 

3.2.2 NOVELTY FACTOR 
 
Also in the context of the fragmentation criterion, a specific factor that can 
significantly impact the creation of fragmentation is ‘novelty’. The concept of 
novelty is related to innovation and breakthrough developments that could 
alter the existing framework or technology that drastically change the existing 
paradigm. The advent of the Internet is the perfect example of novelty, where 
– in the context of consumer law – it largely changed the consumers’ 
shopping habits. The question of ‘who does what’ becomes particularly 
important in this context, because it has often been argued that excessive 
regulation could stifle innovation.35 If we are to assume that regulations could 
possibly create a chilling effect to freeze innovation, then the type of 
regulation and our question of ‘who does what’, becomes a very important 
                                                        

30  J.M. Smits, ‘Full Harmonization of Consumer Law? A Critique of the Draft Directive on 
Consumer Rights’, European Review of Private Law (2010), 14 (noting that ‘diverging 
preferences about the desired level of consumer protection should be kept intact’). 

31  See e.g. M. Faure, supra note 10, 437, 439-40 (arguing that harmonization efforts aimed at 
maximum harmonization are ‘impossible’ or impracticable because of these fundamental 
differences).  

32  G. Wagner, ‘The Economics of Harmonization: the Case of Contract Law’, Common Market 
Law Review 39 (2002), 1016 refers to a Swiss survey showing that the average consumer travels 
6,8 km to satisfy his needs. 

33  Cf. M. Faure, supra note 10, 438. 
34  See also G. Wagner, supra note 32, 1016 ff. and M. Faure, supra note 10, 439. 
35  S. Venturelli, ‘Inventing e-regulation in the US, EU and East Asia: Conflicting Social Visions 

of the Information Society’, Telematics and Informatics 19 (2002), 69-90 (noting that ‘As nations 
enter the Global Information Society, the greater policy concern should be for forging the 
right environment (policy, legal, institutional, educational, infrastructure, access, etc.) 
appropriate to this dynamism as opposed to engaging in a strategic defense of cultural legacy 
or of the industrial base’). 
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one. While lawmakers – both at the EU and Member States levels – have been 
adapting to the advent of the Internet, more recently, novelties such as digital 
content and 3D-printed goods have entered our global stream of commerce, 
which has created fragmentation amongst the Member States in terms of how 
they aim to regulate these novelties.  

For example, piracy of digital content was something that was initially 
dealt by the individual Member States, which resulted in downloading of 
mp3 being ‘permitted’ in some Member States, while not in the others. This 
clearly led to fragmentation of rules and created confusion amongst the 
‘consumers’ of what was legal and what was not. Our argument here is that if 
the EU, at the onset, provided a centralised policy regarding purchasing, 
downloading and sharing of digital content, this confusion and the 
proceeding fragmentation that ensued could possibly have been avoided. 
Given that legal certainty is hailed as a matter of paramount importance by 
some, the EU providing a clear, centralised guidance when some paradigm 
shifting event occurs could provide useful guidance to the Member States and 
potentially minimise fragmentation. 

To summarise, the argument put forth here is that when it comes to 
legislating and regulating ‘novelties’, given the high probability that it will 
render some level of fragmentation if left solely to the Member States, novel 
matters should be regulated at the EU level ex ante,36 rather than allowing 
Member States to create their own set of standards, only for the EU to come in 
ex post to ‘require’ them to assimilate to their standards. In other words, the 
more novel an issue is, the stronger the argument that it should be regulated 
at the EU level. 

3.2 Permeability criterion 
 

Before discussing our second criterion of permeability, it must be noted that 
centralisation – or a top-down European intervention – is not just preferred, 
but almost necessary when a law of one Member State fails to regulate the 
conduct of its inhabitants, which creates negative externalities to those in the 
other Member State. In such cases, centralisation and coordination at the 
European level could ensure that the negative externalities are internalised 
where it is supposed to be and that no harm is brought to the inhabitants of 
the other Member State. 

The most obvious example to illustrate this point on interstate negative 
externality is pollution, which is a subject that goes hand in hand with 
preventing a ‘race to the bottom’. With regards to pollution, absent some 
centralised authority establishing a uniform standard, the Member States 
would be left to set their own emission standards at a level that they see fit. 
This being the case, pollution rendering businesses would flock to the 
Member State with the most lenient pollution regulation, which could create a 
domino effect of Member States all lowering their emission standards to 
attract businesses (in order to boost their economies), thus triggering a race to 

                                                        
36  This ex ante intervention need not necessarily be a hard regulation, but can also be an 

advising or guiding soft law. 
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the bottom. Van den Bergh refers to these externalities as ‘trans-boundary 
effects’ and when national rules cannot competently contain these negative 
trans-boundary effects, the EU ought to step in. 

Van den Bergh also offers trans-boundary tort product liability – which 
is more closely related to our subject of consumer law – as another example 
where the laws should be promulgated and enforced at the European level, 
reasoning that ‘[s]ellers of defective products should not escape liability when 
harm occurs outside the territory of the exporting state.’37 While tort product 
liability falls under the general scope of consumer law, it does not fall under 
the category of consumer contract law, which is the specific focus of this 
paper. In the interest of full disclosure, it is worth noting here that it is rather 
difficult to come up with an example of an interstate negative externality with 
trans-boundary effect in the context of consumer contract law, which required 
us to come up with more suitable criteria. This is precisely the reason why we 
selected permeability as one of our criteria. 

Permeability – a term borrowed from physics and earth sciences –
measures how much fluids or gasses (usually) a porous material allows to 
pass through. To provide a non-legal example, things such as water-proof 
jackets or bike tires are prefered to be impermeable so as not to let water in or 
air out, thus preventing unwanted results (i.e. being wet or having a flat tire). 
In a legal context, one can think of the tires as the national law and its 
enforcement and the air being the matter that the Member States are 
attempting to contain or regulate. For the same reason that we do not want 
water-proof jackets to be made out of paper (an example of a permeable 
material), we should not leave it to the Member States to regulate matters that 
they cannot adequately contain or prevent from causing unwanted results 
outside of their borders. 

With this in mind, we argue that if Member State legislations are 
permeable, in other words, they fail to contrain or restrict the matter that it is 
supposed to, then the matter in question ought to be regulated at the EU level. 
This criterion seems similar to ‘trans-boundary effects’ or ‘negative interstate 
externalities’, but it is slightly different in a very crucial way: If a particular 
Member State legislation and its enforcement with regards to a matter is said 
to be permeable, then by definition there are trans-boundary effects and likely 
interstate externalities as well. The converse of this statement, however, does 
not necessarily have to be true because if something has trans-boundary 
effects and therefore could create negative interstate externalities, but that 
something can still be contained and adequately dealt with by the Member 
State legislation and its enforcement, then there is no permeability. In such 
cases, the Member State legislation could be described as being 
‘impermeable’. 

We opt for this criterion rather than for the more traditional criterion of 
‘trans-boundary effects’ because the argument that we are attempting to make 
is not to Europeanise all decision making if the matter in question has any 
trans-boundary effects or if it has any possiblity of creating negative interstate 

                                                        
37  R. Van den Bergh, supra note 26, 82 (noting some of the common arguments for centralization 

and decision making at the EU level).  
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externalities. The criterion of trans-boundary effects is a criterion in name 
only as one could argue that anything and everything has trans-boundary 
effects.38 Permeability, on the other hand, would require some level of proof 
by the EU to substantiate its claim that the Member State legislations cannot 
adequately contain or restrict said trans-boundary effects. If there are trans-
boundary effects or possible negative interstate externality, but the Member 
State legislation and its enforcement can adequately contain them, then we 
should not depart from our starting point and leave it to the Member States to 
deal with that matter.  

Member State legislation of the Internet – a tool that allows a German 
seller based in Stuttgart to market and sell goods online to a French buyer in 
Lyon – is likely to meet the permeabilty criterion, but not necessarily so. This 
is because the Internet is something that can ‘penetrate’ through borders and 
have trans-boundary effects, but some Member State legislations could 
regulate what people can access and thus adequately constrain what it lets in 
and what it lets out through its territorial borders. For example, access to 
certain websites can be restricted at the Member State level if a particular 
website is likely to cause ‘harm’ to its inhabitants.39 Member State legislations 
could also prohibit consumers within that territory from buying certain types 
of goods that are available in other jurisdictions (i.e. firearms, fireworks, etc.). 
The two examples, which will be elaborated upon further in sections 4 and 5 
below, will provide a good illustration of how the permeability criterion can 
be applied. 

To summarise this criterion as a way to conclude, when Member State 
legislations and their enforcement are permeable, that is, when they cannot 
contain or regulate the trans-boundary effect and/or the negative interstate 
externality that the matter in question could create, then our argument is that 
that matter should preferably be regulated at the EU level.  

3.3 Application of the criteria 
 
The two cumulative criteria noted above – fragmentation and permeability – 
should provide guidance to answering our fundamental question of ‘who 
does what?’ If the two criteria are met, then there is a strong argument that 
the issue should be dealt with at the EU level. If not, then we argue against 
deviating from the starting point and the decision should be made at the 
Member State level. This means that if there is fragmentation, but the Member 
State legislation is not permeable, or vice-versa, then that issue should be 
regulated at the Member States level. The following two sections will show 

                                                        
38  This point can be evidenced by the legal debate that the US courts perpetually struggle with 

on what exactly constitutes ‘interstate commerce’ as enumerated in Article I, Section 8, Clause 
3 of the US Constitution. When read together with the Necessary and Proper Clause, this 
authorizes the US federal government, vis-à-vis the States, to legislate on a wide assortment 
of ‘interstate commerce’ matters ranging from wheat production to gun control.  

39  Although this practice is less common in the EU, in countries such as China, for example, the 
government can ban its consumers from accessing ‘problematic’ shopping websites like 
Amazon Japan or Rakuten Market, which is Japan’s largest e-commerce platform. 
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how the two criteria can be applied using doorstep selling (section 4) and the 
virtual market (section 5) as examples. 

4. Doorstep selling: Example of when decision making at centralised level 
is not appropriate 
 
As has already been explained, the starting point we advocate in determining 
the most appropriate level of regulation in the European Union is the 
decentralised level. However, as has also been made clear, being merely a 
point of departure this approach recognises that in various areas of law there 
will be at least some aspects for which more centralised regulation – that is, 
action taken at the European- (if not the international-) level – would be more 
appropriate. The question this gives rise to in relation to each of these areas of 
law, is therefore which aspects warrant such a shift to a more centralised level 
of legislation. Or, framed more precisely in the context of our analysis, in 
respect of which aspects of consumer law do the general arguments for 
centralisation hold true? 

As far as the area of consumer law (and particularly consumer contract 
law) is concerned, it can certainly be maintained that that there are a number 
of aspects of this field that necessitate some form of legislation promulgated 
at EU-level. Of course it is well known that the European legislator has 
asserted the need to regulate an array of aspects of consumer law, from 
doorstep selling and distance selling to package travel and timeshare 
agreements. This has resulted in the development of a body of EU law 
commonly referred to as the ‘consumer acquis’, comprising a series of 
directives introduced from 1985 onwards. However, this does not necessarily 
mean that all of the aspects of this area of law that have been regulated by the 
European legislator should have been regulated at Union-level. Indeed, as has 
previously been stated, the existing distribution of competences between the 
EU and the Member States says little (if anything) about the optimal 
distribution of such competences. Rather, the normative question of which 
aspects of consumer law should be addressed at EU- and which at national-
level depends on the elaboration of a set of criteria that can be applied to 
different situations. In other words, one should seek to arrive at a reasoned 
division between those aspects of consumer law (and particularly those types 
of consumer contracts) that are of such a nature as to require centralised 
intervention by the European legislator, and those that may be satisfactorily 
addressed by the Member States. 

Now, recalling the general arguments for centralisation outlined in the 
preceding section, we argue that there are some aspects of consumer law that 
have been regulated at EU-level that do not satisfy the criteria of 
fragmentation (taking into account also the factors of consumer confidence 
and novelty) and permeability delineated above. We illustrate this by 
reference to the case of consumer contracts negotiated away from business 
premises (i.e. what is typically referred to as doorstep selling). 

Firstly, regarding the criterion of fragmentation, it is true that this may 
at first sight appear to be met in the case of doorstep selling, since there may 
well exist some potential for obstacles to cross-border trade (and associated 
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transaction costs) caused by differences between domestic laws also in this 
context. It therefore follows that by centralising the process of legislating in 
this area, barriers to cross-border activities (particularly of businesses 
engaged in doorstep selling in different Member States) could be removed, 
and transaction costs reduced. However, it is questionable whether such 
barriers are really so significant as to impede the internal market from 
reaching its full potential. This is because the potential for obstacles to cross-
border trade in the area of doorstep selling appears at any rate to be relatively 
low, considering the relative difficulty with which contracts negotiated away 
from business premises may be entered into across borders. In this sense, 
doorstep selling is arguably the antithesis of online sales, insofar as it entails 
being physically present at the consumer’s place of residence. So it is hard to 
see how the harmonisation of this aspect of consumer law could be expected 
to achieve the elimination of significant obstacles to trans-frontier trade within 
the EU, and, in turn, a notable decrease in associated transaction costs. 
Furthermore, the case against centralised legislation on doorstep selling is 
strengthened if we take into account the additional factors of consumer 
confidence and novelty. 

Consumer confidence may well increase through the approximation of 
domestic laws regulating business activities based on doorstep selling, as 
consumers would enjoy the same legal protection in each of the Member 
States. But here too the question is whether centralised regulation of these 
activities would lead to a significant increase in consumer confidence, such 
that the result would be a considerable improvement in the functioning of the 
internal market. And, considering once more the fact that the scope for cross-
border transactions based on doorstep selling is rather limited, the answer is 
again likely to be that it would not have such a result. 

In addition, with respect to the factor of novelty, even at the time the 
doorstep-selling directive was adopted in 1985, it could hardly be described 
as a novel business model. On the contrary, the ‘door-to-door’ market is 
generally characterised as a traditional or classical one, since it is a market in 
which ‘[m]ost of the companies have been in business for decades…’.40 In fact 
the European legislator recognised as much in the preamble to the directive, 
where it affirmed that ‘it is a common form of commercial practice in the 
Member States for the conclusion of a contract or a unilateral engagement 
between a trader and a consumer to be made away from the business 
premises of the trader…’.41 Therefore, unsurprisingly, legislation governing 
this activity had already been adopted by individual Member States. Indeed, 
as the European legislator also stated in the preamble, the aim of the directive 
was to approximate these existing national regulations, because ‘such 
contracts and engagements are the subject of legislation which differs from 
one Member State to another…’42 For this reason, the novelty factor clearly 

                                                        
40  H-W. Micklitz, ‘Door to Door Selling – Pyramid Selling – Multi Level Marketing’, Study 

Commissioned by the European Commission (1999). Available at: 
<www.ec.europa.eu/consumers/cons_int/safe_shop/door_sell/sur10_01.pdf>, 4. 

41  Council Directive 85/577 EEC of 20 December 1985 to protect the consumer in respect of 
contract negotiated away from business premises, Recital 3. 

42  Ibid. 
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does not point in the direction of centralised lawmaking when it comes to the 
field of doorstep selling. 

Secondly, we argue that the criterion of permeability is not satisfied 
either in the case of doorstep selling, and again for similar reasons to those 
mentioned thus far. As already indicated, businesses engaged in doorstep 
selling may operate (or wish to operate) in multiple Member States; so, in this 
sense, it is an aspect of consumer law that may be described as ‘permeable’, 
insofar as it can penetrate through national borders. However, given the very 
nature of doorstep selling, the potential for trans-boundary effects in this area 
is also limited. Therefore, it is improbable that the Member States’ authority 
(restricted as this is to territorial borders) would not have been capable of 
adequately dealing with the issue of doorstep selling, since its trans-frontier 
implications are inherently circumscribed. 

In short, for these reasons, the need for centralised lawmaking on this 
aspect of consumer law seems to be questionable at best. Hence doorstep 
selling is arguably a good example of an area of consumer law where the 
arguments for centralisation fail. We will now continue to see whether this is 
any different in the area of the virtual internal market. 

5. The virtual internal market: Example of when decision making at 
centralised level is appropriate  
 
To further illustrate how centralisation arguments perform when applied to 
consumer contract law, our second example will focus on the virtual internal 
market – that is, in a nutshell, the common market created by B2C e-
commerce.43 As the largest market in the world, the European Union is still 
expanding its e-commerce scale at a rapid rate. Compared to 2011, when the 
market value reached €254 billion, the e-commerce turnover of products and 
services in 2012 has grown by 20% and reached approximately €305 billion. In 
comparison: in 2012 the US e-commerce market reached €280 billion, while 
the size of the Chinese online shopping market achieved a rough €157 
billion.44 This increase in the European market was the effect of 240 million 
consumers shopping online around the EU as Internet penetration into 
European households or mobile devices was on the rise. Within e-commerce, 
the booming m-commerce (mobile commerce) subcategory is also 
noteworthy. Predictions show that global spending on mobile apps will reach 
€26.82 billion in 2015 and smartphones will account for 40% of Internet traffic, 
while tablets for 26%.45 

                                                        
43  In terms of the reason why e-commerce is a good example that perfectly fits the criteria we 

suggest, see, previously mentioned, the third paragraph of Section 2.2. 
44  CNNIC (China Internet Network Information Center), Research on Chinese Online Shopping 

Market in 2012, March 2013. Available at:  
<www.cnnic.cn/hlwfzyj/hlwxzbg/dzswbg/201304/P020130417543965742695.pdf> 

45  These statistics were mentioned at the European Consumer Summit in 2013: Janine No ̈thlichs, 
‘E-Commerce Trends of Today and Tomorrow’, March 18-19 2013. Available at 
<www.european-consumer-summit.eu/presentation/3%20Workshop%20-%20e-
Enforcement/1%20facts%20&%20figures%20E-commerce%20trends%20-
%20Janine%20No¦êthlichs.pdf> 
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Figure 1 – M-commerce revenues 2012-2017 (Source: Forrester Forecast) 

 
We will consider the virtual internal market example in the light of the 

criteria elaborated upon earlier. In order to do so, this case study starts with 
asking the question ‘who is the consumer who shops online?’, which we 
endeavor to answer by creating a profile for the average user anecdotically 
called ‘Joe the consumer’ on the basis of statistical data stemming from 
consumer practices as recorded by various EU and non-EU actors and of case 
law of the Court of Justice of the European Union (CJEU) in the field of 
distance selling.46 The fragmentation and permeability criteria will then be 
applied to the consumer profile to determine the need for centralisation. 
Subsequently, e-commerce issues arising out of the consumer profile will be 
dealt with under the concluding recommendation on a future European 
policy concerning trustmarks. 

5.1 Joe the consumer (number profile)  
 
As Flash Eurobarometer #358 shows, in 2012 53% of all EU consumers had 
made at least one purchase via the Internet,47 which reveals an increase when 

                                                        
46  The Distance Selling Directive is currently the main piece of European legislation dealing 

with consumer contracts concluded over the Internet. 
47  Flash Eurobarometer No 358, ‘Consumer Attitudes towards Cross-Border Trade and 

Consumer Protection: Report’, June 2013, 5. 
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compared to 2006 (27%) and 2010 (37%).48 As more consumers get access to 
the Internet, their likelihood to purchase goods/services online grows.49  

However, the consumer online shopping enthusiasm that seems to 
drive these numbers up has a national origin. In 2012, a mere 11% of EU 
consumers had conducted Internet purchases from a seller or provider 
located in another EU Member State.50 However, this proportion increased 
since 2010 (7%).51 One of the leading reasons for this limitation seems to be 
the issue of consumer confidence: approximately 5 out of 10 EU consumers 
did not agree with feeling confident about purchasing goods or services via 
the Internet from retailers/providers in another EU country (28% ‘Disagree’ 
and 21% ‘Strongly disagree’).52 According to Flash Eurobarometer #299, 62% 
of the respondents were not interested in making a cross-border transaction 
because they were worried that they ‘could fall victim to scams or frauds 
when purchasing goods or services’ (36% ‘Totally agree’ and 26% ‘Tend to 
agree’).53 Among the other concerns that show why consumers would not be 
cross-border-friendly is that only 39% of the consumers interviewed for 
Eurobarometer #299 were willing to shop in another EU language;54 47% 
quoted problems with delivery; or 57% mentioned that they would fear 
having to deal with difficulties relating to the return of faulty products and 
complaints. At this point, it is noteworthy to acknowledge to the reader that 
consumer confidence is not treated here as the main issue deterring 
consumers from shopping on other European websites, although this is what 
European surveys like the ones just cited might advertise. Hubbard has 
recently shown that some empirical findings included in Eurobarometers are 
biased and favor a specific policy-making purpose.55 However, the way in 
which our analysis features consumer confidence is by qualifying it as a factor 
that may show the effects of legal fragmentation. 

What do these numbers mean for the profile of the consumer? There 
are two different arguments that can be made to answer this question: first, 
that European consumers are prone to shop online, as their internet access 
and inclination to own smartphones increase and second, that shopping 

                                                        
48  Flash Eurobarometer No 299, ‘Consumer Attitudes towards Cross-Border Trade and 

Consumer Protection: Analytical Report’, March 2011, 5: ‘37% of all EU consumers made a 
distance purchase on the Internet, 21% used the post (catalogues, mail order, etc.) and 13% 
made a distance purchase by phone’. 

49  Online shopping and the Internet penetration rate seem to be correlated - in countries where 
the level of Internet access is higher, online shopping tends to be more widespread. This is 
the case for the Netherlands (74% purchased via the Internet/household Internet access 
93%), Denmark (71%/86%), the UK (68%/74%), Ireland (66%/67%) – supra note 47, 10. 

50  Eurostat, ‘Individuals using the Internet for ordering goods or services from other EU 
countries’, code tin00003, retrieved on 02 May 2014; however, it must be noted that Flash 
Eurobarometer No. 358 claims that the number of individuals who entered into a transaction 
with a seller/supplied from a different Member State via the Internet is 15%. 

51  Supra note 47, 16. 
52  Supra note 47, 23.  
53  Supra note 48, 32. 
54  Even by the end of 2012, this proportion has not significantly increased (41%); supra note 48, 

33. 
55  See W.H.J. Hubbard, supra note 28.  
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online does not mean shopping across borders, because of a general lack of 
consumer confidence. 

As far as the first argument is concerned, consumers are indeed more 
willing than ever to engage in online behavior. One way to look at this 
willingness is to acknowledge the benefits gained by consumers when 
shopping online, whether they are utilitarian shoppers (persons who see 
shopping as a necessity and want to minimise the time spent and importance 
given to such an activity) or hedonistic shoppers (persons who derive 
emotional benefits from the shopping process), rational shoppers or impulse 
shoppers: saving time and gaining comfort for not having to queue in a real 
store;56 researching information regarding the product by using price-
comparison websites and apps;57 having access to consumer reviews and 
opinions on social media;58 etc. 

The second argument relates to the fact that among others, survey-
based consumer confidence findings helped trigger the maximum 
harmonisation trend in European consumer contract law, which by itself may 
be perceived as increasingly protective, and on the other hand does not allow 
Member States to impose rules that go beyond or below it. But how has the 
Court of Justice of the European Union received this development? 

5.2 Joe the consumer (case law profile) 
 
Judging the several interpretations issued by the CJEU on the applicable 
legislation to the field of virtual shopping, namely the Distance Selling 
Directive (DSD),59 it can be argued that these too can help put together 
features to profile the consumer. The classical rationale of the DSD entails 
giving the consumer the confidence he needs to engage in distance shopping, 
in spite of the fact that his purchase is considered to be made ‘in the dark’,60 
meaning that the consumer is vulnerable before unreliable sellers. Recent 
interpretations of the CJEU add more characteristics to this profile.61  

The fact that the CJEU interprets consumer directives in a pro-
consumer manner is nothing new as it has been well addressed in academic 

                                                        
56  D. Scarpi, ‘The fun side of the Internet’, in S. Zappalà & C. Gray, Impact of E-Commerce on 

Consumers and Small Firms (Hampshire, Ashgate Publishing Ltd 2006), 224. 
57  One example of such a website is Google Shopping: <www.google.com/shopping> 
58  J. DeMers, ‘How Social Media is Changing the SEO Industry’, Search Engine Journal (2013). 

Available at <www.searchenginejournal.com/how-social-media-is-changing-the-seo-
industry/63060> 

59  Directive 97/7/EC on the protection of consumers in respect of distance contracts, L 144. 
60  J. Dickie, 'Consumer Confidence and the EC Directive on Distance Contracts', Journal of 

Consumer Policy 21 (1998), 217; G. Borges & B. Irlenbusch, 'Fairness Crowded Out by Law: An 
Experimental Study on Withdrawal Rights', Journal of Institutional and Theoretical Economics 
163 (2007), 85; J. Rothchild, 'Making the Market Work: Enhancing Consumer Sovereignty 
Through the Telemarketing Sales Rule and the Distance Selling Directive', Journal of Consumer 
Policy 21 (1998), 295; H. Eidenmueller, et al., 'Towards a Revision of the Consumer Acquis', 
Common Market Law Review 48 (2011), 1085. 

61  As of June 1014, the Distance Selling Directive is replaced by the Consumer Rights Directive; 
however, the first is still relevant for our analysis because of the available case law.  
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literature.62 Nonetheless, the Content Services judgment sheds new light on 
how the Court profiles Internet consumers: as vulnerable, passive and 
uninformed. The case concerned the seller’s duty to confirm information 
according to Article 4(1) DSD in general and the interpretation of the novel 
notion of ‘durable medium’ in particular.63 The Court determined that by 
clicking a link, the consumer is denied the absolutely passive role promised 
under the Directive – a role entailing the seller’s exclusive obligation to 
confirm the necessary information regarding the transaction but general 
consumer rights. 

In the light of such a consumer-biased interpretation, it can be stated 
that the Court of Justice raises the bar for consumer protection even further. 
Although there are indeed categories of consumers who are more likely to be 
affected by the aggressive business practices of a business like Content 
Services, such as the elderly or children,64 the question still to be answered is 
whether in its judgment the Court looks at the average or the most vulnerable 
consumer.65  

Using a very high standard of consumer protection does not only 
impact further case law under the preliminary reference procedure, but it also 
impacts business practice. Online trade is strengthening the internal market; 
still, this only holds true if Internet sales are also attractive to businesses. To 
take business interests into account is not uncommon in the interpretation of 
the DSD. After all, in both EasyCar66 and Messner67 the CJEU looked at the 
balance of interests between both parties to the contract. However, if based on 
the Content Services case it can be held that asking the consumer to click a 
hyperlink actually means that he will be deprived of information, the Court 
clearly founded its ruling on a more vulnerable consumer profile. The higher 
this standard, the more burdensome it becomes for businesses. However, at 
this point it must be mentioned that existing case law only reflects the 
minimum harmonisation policy behind the Distance Selling Directive. It 
remains to be seen how the Court will interpret and apply maximum 
harmonisation as proposed in the Consumer Rights Directive. However, we 
have serious doubts that the implementation of a new directive, irrespective 
of how much protection it allegedly offers, or its subsequent interpretation by 
the European court will actually trigger more trust in consumers. At the end 
                                                        

62  V. Mak, 'The Myth of the ‘Empowered Consumer’. Lessons from Financial Literacy Studies', 
Zeitschrift für Europäisches Unternehmens-und Verbraucherrecht (2012), 8; H. Unberath & A. 
Johnston, 'The Double-Headed Approach of the ECJ Concerning Consumer Protection', 
Common Market Law Review 44 (2007), 1237; N. Reich, 'Protection of Consumers' Economic 
Interests by EC Contract Law: Some Follow-up Remarks', 28 Sydney Law Review 37-62 (2006), 
43. 

63  See C. Goanță, ‘Information Duties in the Internet Era: Case Note on Content Services Ltd v. 
Bundesarbeitskammer’, European Review of Private Law 2 (2013), 653. 

64  European Parliament, Resolution on a strategy for strengthening the rights of vulnerable 
consumers (2011/2272(INI)), 8 May 2012. 

65  See L. Waddington, ‘Vulnerable and Confused: the Protection of “Vulnerable” Consumers 
under EU Law’, European Law Review 38 (2013), 759. 

66  Case C-336/03, EasyCar (UK) Ltd v Office of Fair Trading, Reference for a preliminary ruling 
from the High Court of Justice of England and Wales, Chancery Division, ECR [2005], I-01947. 

67  Case C-489/07, Pia Messner v Firma Stefan Krüger, Reference for a preliminary ruling: 
Amtsgericht Lahr – Germany ECR [2009] I-07315. 
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of the day, consumers seem to be uninterested as to what legal regime applies 
to their contracts – what they do care about is for their products to be 
delivered, to meet their expectations, and in case of problems, to have a way 
of protecting their investment. These features are what actually impacts the 
reason why consumers are reluctant to get involved in cross-border trade: if a 
Polish consumer never used a Finnish website to buy electronic devices, why 
should she consider it as a more beneficial alternative to purchasing the same 
good nationally? Here is where non-legal aspects will start playing an 
important role. Let us mention a few: the reputation of the company, the looks 
of the website, its user-friendliness, reviews by other consumers, etc. Ruling 
all these aspects is of course the issue of price, but price determination 
elements (e.g. taxes, etc.) find themselves outside the ambit of this paper.  

To connect our attempt to profile the consumer with the earlier 
discussion on the need for centralisation, it can be stated that the Internet 
offers insights into a field of law – consumer law – that in the view of the 
authors is better off with centralised rules. One of the aspects that we have 
explored in this section is the fact that globalisation and the rise of technology 
lead consumers around the world in the same direction – regardless of their 
preferences, whether based on cultural or geographical considerations, they 
will all choose Internet shopping for more or less the same reasons.68 In other 
words, consumer profiles show that regardless of origin or preferences, 
technology shapes common features in consumers. In turn, these common 
features need common rules to govern them. 

Having mentioned that consumer decisions might be triggered by 
factors other than law, the next step is to investigate whether there is any 
user-friendly way to combine law with behavioural characteristics of 
consumer decision-making. In our view, the introduction of a European 
trustmark might achieve just that. 

5.3 Centralisation criteria are met 
 
So far, the focus was on understanding the general features of the European 
online shopper, and in order to define such features attention was paid to 
various statistics as well as to case law from the Court of Justice. In the 
following paragraphs we will first address why rules should be made at 
centralised level, and subsequently go into the details of how this could be 
achieved. 

Let us first discuss why online shopping should be governed by 
centralised rules. As we have seen above, our analysis determined that unless 
our criteria are met – that is, fragmentation and permeability – rule-making 
should be made at national level. We argue that Internet shopping is an 
example that fully meets both criteria by featuring consumer confidence and 
novelty as factors influencing legislative policy while displaying 
characteristics of permeability. Each of the factors will be elaborated upon in 
what follows. 

                                                        
68  See Section 5.1. 
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In section 3 of this paper, it was stated that fragmentation is generally 
detrimental because of the resulting increase in transaction costs. For 
businesses, this means resources spent on synchronizing with different 
environments (information costs, dispute management, etc.),69 while for 
consumers it might very well translate into trust issues (diverging fairness 
standards and practices that stem from different legal cultures), which as we 
have noticed, have the power to hinder cross-border trade. 

Similarly, we have also shown that not only are Internet shopping rates 
on the rise, but so is the use of new technologies that might support it, such as 
shopping on mobile phones (m-commerce) whenever, wherever.70 Since 
technology is advancing rapidly, it is difficult to assume that 28 individual 
Member States will simultaneously be on the lookout to design and introduce 
consumer-specific legislation every time new devices shape consumer 
behaviour.71 This points to the conclusion that if left to the European Union, 
legislation on technological developments will lead to more uniform practice. 
What illustrates this thought is the consideration that the Internet does not 
have any borders, but reflects a post-territorial reality;72 and if we accept that 
idea, we must ask ourselves – why should we fragment it rather than allow it 
to be governed by the same rules? A speaking example of potential 
fragmentation issues may be seen in the French landmark case LICRA v 
Yahoo! Inc. The already 13 year-old case tackled jurisdictional issues arising 
out of Internet use by consumers in France who were able to bid for Nazi 
memorabilia sold on the American website of the communication giant.73 In 
the light of cases like this, if it is a steady trend that consumers are turning 
into iConsumers and are enhancing their online presence,74 it seems 
reasonable to assume that applying a unified standard to their activity might 
support technological revolutions rather than hinder them. 

Additionally, as it was illustrated already in 3.2, the Internet is a tool 
that allows a German seller based in Stuttgart to market and sell goods to a 
French buyer in Lyon. The fact that an action of a German cannot be 
restrained or constrained by the strict application of German law (or French 
law for that matter) makes online sales a perfect illustration of permeability. 

                                                        
69  G. Wagner, ‘Transaction costs, choice of law and uniform contract law’, in UNCITRAL, 

‘Modern Law for Global Commerce’, Proceedings of the Congress of the United Nations 
Commission on International Trade Law Held on the Occasion of the Fortieth Session of the 
Commission, 9-12 July 2007, 39.  

70  The Huffington Post, ‘More Than 38 Million Americans Shop While On The Toilet, Survey 
Says’, 19 November 2012, retrieved from 
<www.huffingtonpost.com/2012/11/19/americans-shop-on-the-toilet_n_2160767.html> 

71  It is however true that European legislation was only updated in 2011 when the new 
Consumer Rights Directive was adopted, and that until its entry into force Internet matters 
are still governed by the decrepit Distance Selling Directive.  

72  J. Goldsmith & T. Wu, Who Controls the Internet? Illusions of a Borderless World (Oxford, Oxford 
University Press 2006), 5. 

73  UEJF & LICRA v. Yahoo!, Inc. & Yahoo!, Tribunal de Grande Instance Paris, 22 May 2000; see 
also Marc H. Greenberg, ‘A Return to Lilliput: The LICRA v. Yahoo! Case and the Regulation 
of Online Content in the World Market’, Berkeley Technology Law Journal 18 (2003), 1191; Elissa 
A. Okoniewski, ‘Yahoo!, Inc. v. LICRA: The French Challenge to Free Expression on the 
Internet’, American University International Law Review 18 (2002), 295. 

74  See McKinsey & Company, ‘iConsumers: Life Online’, 2013, available at <tmt.mckinsey.com> 
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5.4 Online shopping – the next step in terms of trust 
 
The above implies that binding rules on consumer protection for online 
shopping must be set at the European level. But this is not the full story. Once 
it is established that centralisation is needed, this still leaves open what type 
of harmonisation is to be put into place. Experience shows that it is politically 
difficult to reach anything other than minimum harmonisation. What is more, 
this is also not desired in view of the need to satisfy different preferences: 
even when the two criteria for centralist lawmaking are met, there still has to 
be a trade-off with the need to satisfy these preferences. Minimum-
harmonisation allows this. We therefore propose a dual system in which 
minimum-harmonisation in the field of online consumer sales law is 
combined with the use of a European trustmark. Trustmarks are logos 
displayed on websites of suppliers reflecting that the supplier is following 
certain practices of the organisation issuing the quality label. Within the 
framework of the European Commission’s Digital Agenda for Europe, several 
studies mapped the existing trustmarks in Europe and found this field to 
show one main feature: diversity – in terms of issuing organisations, 
characteristics of the trustmark, rights and obligations of the issuer/supplier, 
etc.75 

For instance, displaying a logo might simply point to a supplier’s 
affiliation to a business organisation. However, there are cases when using 
these markings provides suppliers with services: the Norwegian trustmark 
Nsafe offers dispute settlement services and the Finnish SafeShop offers 
insurance.76 In most of these cases what lays behind trustmarks is a system of 
rules stemming from codes of conduct. 

The European Commission has also been looking into a roadmap for 
such codes, and went as far as to try and determine the feasibility of an 
eventual EU trustmark. This is only one of the five policy options it is 
currently looking into; the other four include: (a) no intervention; (b) 
encouraging self-regulation; (c) co-regulation; and (d) establishing an EU 
trustmark accreditation scheme. The EU-commissioned research mapped 
many of the existing features of various types of trustmarks.77 We do not aim 
at matching the level of detail, but rather at furthering the discussion on this 
topic.  

We envisage an EU trustmark to operate as a voluntary accreditation 
system which would synchronise business practices with the Consumer 
Rights Directive and add other services such as online dispute resolution, 

                                                        
75  DG Internal Policies, ‘A Pan-European Trustmark for E-Commerce: Possibilities and 

Opportunities’, 70, available at <www.europarl.europa.eu> 
76  Nordic Council of Ministers, ‘Self-regulation of Electronic Commerce in the Nordic Countries: 

Trade and Industry Sector Ad Hoc Working Group for Electronic Commerce and Trade and 
Industry Related IT Issues’ (2001), 14. 

77  Intrasoft International & TNO, ‘EU online Trustmarks Building Digital Confidence in 
Europe’, A study prepared for the European Commission (DG Communications Networks, 
Content & Technology). Available at <www.ec.europa.eu/digital-agenda/en/pillar-i-digital-
single-market/action-17-stakeholder-platform-eu-online-trustmarks> 
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insurance or centralised user reviews for a separate fee. We consider such 
trustmark to have two fundamental features: reflecting a European standard 
of consumer protection and educating the consumer visually by associating a 
logo with quality of goods and services. This means that on top of the 
mandatory minimum-rules set by the directive, the European trademark 
reflects compliance with a higher level of protection that is well defined by 
the European legislator. 

First, instead of being linked to a code of conduct, businesses signing 
up for the trustmark would instead vouch to respect the higher level of 
European legislation in the field of online shopping, focusing primarily on 
information duties leading to more transparency for the consumer, and the 
withdrawal right. Further rules on conformity with the contract (Consumer 
Sales Directive) would be equally applicable and would be part of the 
checklist. Evaluating adherence to some of these rules – such as information 
provided prior to the conclusion of the contract – is highly objective and can 
be done consistently by simply visiting the websites in question. As for 
business practices relating to for instance how the business deals with 
withdrawal rights or if they follow the consumer remedy hierarchy in cases 
on non-conformity a mixed evaluation can be put into place. One option 
might be to bring together the review of the expectactions the seller or 
supplier raises in his communication (whether it is information posted online 
or standard e-mails sent to consumers) and information obtained from user 
reviews.  

Second, current trustmarks have the downside of multiplying their 
number exponentially because of the reality that any business or consumer 
organisation may issue one such logo. For this reason, the visual element 
would be highly important. Creating an umbrella logo (the main EU 
trustmark) creates the strong, non-verbal communication of a standard that 
consumers may understand to govern their transactions in the entirety of the 
European Union. 

Indeed, as stated earlier in section 2, differences in culture, language, 
etc. might be used as arguments against the viability of a European trustmark. 
However, behavioural science shows that consumers can be nudged or, in 
other words, the architecture of their choice can be influenced. It cannot thus 
be ruled out that preferences for the unfamiliar may develop with time. Take 
for instance the example of trying out exotic food for the first time – in the 
view of Thaler and Sunstein, ‘even in less exotic locales, it can be smart to let 
someone else choose for you’.78 

6. Conclusion 
 
This paper strived to bring together arguments addressing how competences 
in the field of consumer contract law may be divided. We started out with the 
presumption that national rules should govern this field because of the 
diversity that they can protect. The three arguments presented in this sense 

                                                        
78 R.H. Thaler & C.R. Sunstein, Nudge – Improving Decisions about Health, Wealth and Happiness 
(New Haven, Yale University Press 2009), 77-78. 
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related to the economics of federalism, reducing monopolist behavior and 
experimenting with diversity. We then proposed two main criteria, which if 
cumulatively fulfilled, would legitimise centralised rule-making: 
fragmentation (including consumer confidence and novelty as determining 
factors) and permeability (including negative externalities and race to the 
bottom as factors).  

This framework was subsequently applied to two case studies. In case 
of doorstep selling, the criteria for centralised lawmaking are in our view not 
fulfilled, and thus centralised action is not justified. However, not the same 
can be said about Internet shopping. The virtual internal market brings 
together iConsumers from across the EU who tend to have the same habits: 
they increasingly rely on the Internet in their lives, including shopping. The 
fact that the majority of these consumers do not look beyond the realm of 
their own national domain URLs shows that they might be afraid – of dealing 
with fraud, of putting up with uneccesary hassle, overall of having negative 
experiences – in a nutshell, of the unknown. And the unknown means 27 
other legal systems. This means that consumer confidence is a factor that 
definitely influences online shopping. Moreover, we have also determined 
that given the Internet’s growing impact on daily life, the novelty factor is 
also met – consumers from France should not have different (minimum-) 
rules and standards imposed on them simply because they have the freedom 
of visiting amazon.de or amazon.fr; they do not even move from their chairs 
when making this choice, so why should the law move for them? A European 
trustmark would be the necessary complement of minimum-harmonisation. 
All in all, these two factors are strong indicators of how fragmentation 
operates. As Bill Gates is reported to have said, the Internet is becoming the 
town square for the global village of tomorrow – there is probably a reason 
why he did not mention anything about multiple town squares. 

In the end, it remains unresolved whether the failure to complete the 
European integration process is the source of the problems currently 
burdening the EU or whether the attempt to integrate Europe in and of itself 
is the problem. However, this paper was able to illustrate that there are 
circumstances where centralised decision-making at the EU- (if not even 
international-) level is more appropriate than our starting assumption of 
allowing legal diversity. 
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