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Article
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Abstract
This article explores the various exceptions to the non-discrimination principle and
the justifications for different treatment that apply in the disability context. For the
purposes of this article, exceptions are situations that are excluded from the scope
of non-discrimination law and where different treatment is allowed, whilst justifica-
tions are situations in which non-discrimination law applies, and where de facto dif-
ferent treatment is either required or allowed, and the limits to such requirements.
The article begins by briefly discussing the peculiarities of disability non-
discrimination law, addressing the requirement to make a reasonable accommoda-
tion, the asymmetrical nature of disability non-discrimination law, and positive action
obligations. The article then introduces the key non-discrimination requirements
found in United Nations and European Union disability equality law, before proceed-
ing to examine a number of exceptions to the non-discrimination principle and jus-
tifications for different treatment. The article concludes that exceptions and
justifications can be a tool to fine-tune or target non-discrimination law, with the
potential to both limit and extend protection, in the context of disability.
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Introduction

Disability non-discrimination law provides a particularly interesting case study with

regard to both exceptions to the non-discrimination principle and justifications for dif-

ferent treatment. The complexity of disability and, in particular, the recognition of the

social model of disability and the fact that impairment can result in limitations, both

present a number of challenges for equality law. The social model acknowledges that

disability is not a direct consequence of an impairment, but results from an interaction

between an individual with an impairment and the (inaccessible) environment in which

individuals with impairments are located.1 This model recognizes that disadvantage

associated with disability results from both the inaccessible physical environment that

hampers the participation of persons with disabilities and false assumptions and preju-

dices of employers and others who control access to social goods and benefits.

However, on occasions, impairment itself can also bring with it limitations or disad-

vantages. Sometimes these limitations can be eliminated or reduced by appropriate

accommodations or adjustments, such as through the installation of a ramp to allow

a person who uses a wheelchair to more freely through the environment. However,

sometimes such limitations cannot be accommodated (in full) and can lead to disadvan-

tage. As a result, an impairment itself may, on occasions, legitimately render an indi-

vidual unable to carry out certain tasks and, where no facilitating accommodation can

remedy this situation, this can justify the denial to such an individual of the relevant

social good, such as an employment or educational opportunity. These factors, which

are arguably peculiar to the situation of persons with disabilities, have required an

appropriate response from non-discrimination law and have led to a particular set of

exceptions to the non-discrimination principle as well as justifications for different

treatment.

This article will attempt to explore the various exceptions and justifications that apply

in the disability context. The article briefly discusses the peculiarities of disability non-

discrimination law, including a consideration of the requirement to make a reasonable

accommodation, the asymmetrical nature of disability non-discrimination law and pos-

itive action obligations with regard to disability. The article then introduces the key non-

discrimination requirements found in United Nations (UN) and European Union (EU)

disability equality law, before proceeding to examine a number of exceptions to the

non-discrimination principle and justifications for different treatment.

The article will reveal that a wide range of exceptions and justification apply in the

context of disability non-discrimination law and that these serve a variety of purposes.

Whilst some exceptions and justifications serve to restrict the duty not to discriminate
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against persons with disabilities, other provisions serve to extend the duty not to discri-

minate and allow for different and positive treatment.

Peculiarities of disability non-discrimination law

The duty to make a reasonable accommodation

The obligation to make a reasonable accommodation is based on the recognition that, on

occasions, the interaction between an individual’s impairment and the environment can

result in the inability to perform a particular function, task or job in the conventional

manner.2,3 The impairment is therefore relevant in that it can lead to an individual being

faced with a barrier that prevents him or her from benefiting from an opportunity that is

open to others who do not share that characteristic. The resulting disadvantage is exclu-

sion, or a restricted set of opportunities.

However, non-discrimination law is traditionally underpinned by the idea that the

protected characteristic, such as race or gender, is rarely relevant, for example, to the

employment decision and only in exceptional circumstances, such as the genuine occu-

pational qualification situation, allows for unequal treatment. The protected characteris-

tic should therefore be ignored – the race or gender of a job applicant should play no part,

positive or negative, in the decision whether to award the individual the job or not. This

is in fact the general position of EU equality law. However, ignoring the characteristic of

impairment, by failing to accommodate it, can result in denying an individual an equal

opportunity to gain access to a social good, such as employment. In this respect, Fredman

(2005) has argued, ‘Characterising disability as an irrelevant characteristic removes the

underlying justification for detrimental treatment, but insisting on similar treatment sim-

ply reinforces a particular norm and perpetuates disadvantage’.4

A reasonable accommodation requirement in the employment context therefore pro-

hibits an employer from denying an individual with a disability an employment oppor-

tunity by failing to take account of the characteristic, when taking account of it – in terms

of changing tasks or the physical environment of the workplace – would enable the indi-

vidual to do the work.5 Employers are required to recognize the characteristic and to con-

sider what changes they could make to the work environment to allow an individual to

carry out the work to the required standard. This implies that, ‘(i)nstead of requiring dis-

abled people to conform to existing norms, the aim is to develop a concept of equality

which requires adaptation and change’.6

The asymmetrical nature of disability non-discrimination law

Non-discrimination law is, in general, symmetrical, meaning that it protects from dis-

crimination both the majority or advantaged group and the minority or disadvantaged

group. Consequently, EU gender equality law7 protects both men and women from dis-

crimination, whilst EU racial equality law8 protects all individuals from discrimination

on the grounds of ethnic origin. Disability non-discrimination law, in contrast, is gener-

ally asymmetrical in nature,9 meaning that it only protects persons with disabilities and

persons who experience discrimination on the ground of disability from discrimination.
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Non-disabled people who receive adverse treatment in comparison with a person a dis-

ability have no right, in general, to claim that they have experienced discrimination on

the grounds of disability.

One can speculate on why disability non-discrimination law, in contrast to all other

grounds covered by EU equality law, should provide for this one-sided protection. One

reason is that the legislator may simply not foresee a situation when a non-disabled per-

son could be discriminated in comparison with a person with a disability. However, more

likely reasons may be the assumption that a person without a disability could not legiti-

mately claim to be in a comparable position with a person with a disability and the need

to protect the various measures which are targeted at people with disabilities10 from chal-

lenges that they discriminate against non-disabled people.

A broad scope for positive action in favour of persons with disabilities

The provision of positive action measures can be controversial. Positive action usually

provides for a redistribution of social goods, such as employment or training opportuni-

ties, from members of an advantaged group to members of groups which have been tra-

ditionally excluded or otherwise disadvantaged. In this respect, positive action can be

contrasted with reasonable accommodation measures, which provide tailored solutions

for specific individuals in order to ensure equality of opportunity for that particular indi-

vidual. Individuals who perceive that they have ‘lost out’ as a result of positive action

measures may attempt to challenge those measures under non-discrimination law, argu-

ing, for example, that they have been discriminated against because of their male gen-

der.11 For these reasons, positive action measures must be carefully formulated and

justified. Moreover, such measures are generally only seen as temporary and only appro-

priate whilst a situation of inequality continues to exist. However, it is noticeable that

positive action measures favouring persons with disabilities are not generally regarded

in this light and seem to enjoy a higher degree of social acceptance than measures tar-

geted at other groups, even when they provide for seemingly quite significant benefits,

such as a reserved quota of jobs.12 This may reflect a general acceptance among society

of the need to provide such measures. Whatever the reason, both UN and EU law seem to

allow more far-reaching positive action measures in favour of persons with disabilities

than is the case for other groups, such as women.

Disability non-discrimination law in the United Nations
Convention on the Rights of Persons with Disabilities and the
European Union Employment Equality Directive

The United Nations Convention on the Rights of Persons with Disabilities

The principles of equality and non-discrimination run through the United Nations on the

Rights of Persons with Disabilities (UN CRPD) Convention like a red thread.13 They

find their anchor in Article 3, which Quinn (2007) has described as providing the ‘moral

compass for change’14 which the Convention embraces. This Article refers not only to

non-discrimination and equality of opportunity but to a series of other principles which
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‘animate’ the Convention, including dignity; individual autonomy; full and active partic-

ipation and inclusion; respect for difference; and accessibility. The principles of non-

discrimination and equality find repeated reference elsewhere in the Convention. In light

of this, Article 2, which elaborates on key terms used in the Convention, contains a broad

definition of ‘discrimination on the basis of disability’ as meaning:

any distinction, exclusion or restriction on the basis of disability which has the purpose or

effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis

with others, of all human rights and fundamental freedoms in the political, economic, social,

cultural, civil or any other field. It includes all forms of discrimination, including denial of

reasonable accommodation.15

The Article goes on to define reasonable accommodation as meaning:

necessary and appropriate modification and adjustments not imposing a disproportionate or

undue burden, where needed in a particular case, to ensure to persons with disabilities the

enjoyment or exercise on an equal basis with others of all human rights and fundamental

freedoms.

The principles of equality and non-discrimination also receive specific attention in Arti-

cle 5.16 This article embraces both a formal approach to equality (‘equal before and

under the law’)17 and a more substantive approach (‘prohibit discrimination on the basis

of disability’18; provision of ‘reasonable accommodation’19; and positive action mea-

sures20 ‘shall not be considered discrimination’). States Parties are under an obligation

to recognize and ensure protection of these rights. Elsewhere the Convention is

‘sprinkled’ liberally with references to non-discrimination, equality and reasonable

accommodation.

The Convention, as is appropriate for a human rights instrument, strongly reflects the

social model of disability. Explicit recognition is made of the fact that ‘disability results

from the interaction between persons with impairments and attitudinal and environmen-

tal barriers’.21 Whilst the concept of disability is not defined in the Convention, Article 1

does provide:

Persons with disabilities include those who have long-term physical, mental, intellectual or

sensory impairments which in interaction with various barriers may hinder their full and

effective participation in society on an equal basis with others.

Lastly, one should note that the scope of the Convention is extremely broad.22 The

Convention does not simply prohibit disability discrimination, nor does it only cover

civil or political rights, or economic, cultural or social rights. Instead the principles

of non-discrimination and equality underpin the Convention, and, as noted above,

these are linked to a broad group of rights. These rights are both civil and political,

such as the right to liberty,23 as well as more substantive, such as the right to

education.24
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The Employment Equality Directive

The Employment Equality Directive25 prohibits discrimination on the grounds of reli-

gion or belief, disability, age and sexual orientation with regard to employment and

vocational training. In contrast, the related Racial Equality Directive26 prohibits discrim-

ination on the ground of race and ethnic origin and covers not only employment and

vocational training but also fields such as access to and supply of goods and services,

social protection, social advantages and education. Additional Directives prohibit gender

discrimination and have a similar material scope to the Racial Equality Directive.

All of the aforementioned equality directives contain definitions of discrimination.

For all grounds, and in all areas, four forms of discrimination are prohibited, namely,

direct discrimination, indirect discrimination, harassment and an instruction to

discriminate.

Consequently, the Employment Equality Directive defines direct discrimination on

the ground of disability as occurring:

where one person is treated less favourably than another is, has been, or would be treated in

a comparable situation on [the ground of disability].27

Direct discrimination, therefore, involves adverse treatment that is directly related to the

covered ground, in casu disability. Comparison is at the heart of the definition of direct

discrimination under EU law, and a person who alleges direct discrimination must be

compared to someone who does not have that characteristic. This can either be someone

without a disability or someone with a different form of disability. In addition, in order to

establish direct discrimination, less favourable treatment must have occurred, and the

reason for the less favourable treatment must be directly related to disability.

The Directive defines indirect discrimination on the ground of disability as occurring

when:

an apparently neutral provision, criterion or practice would put persons having . . . a particular

disability . . . at a particular disadvantage compared with other persons.28

In the context of disability, the condition of neutrality would be met where the measure

in question makes no explicit reference to disability. However, where that measure is

more likely to lead to a disadvantage for persons with disabilities, or for persons with

particular forms of disability, it will be prima facie discriminatory. For example, a

requirement that all employees possess a driving licence will be more difficult, or impos-

sible, for persons with certain disabilities, such as a significant visual impairment or

uncontrolled epilepsy, to comply with, than for other persons. Such measures can nev-

ertheless be permitted and therefore not amount to indirect discrimination, if they are

‘objectively justified by a legitimate aim, and the means of achieving that aim are appro-

priate and necessary’.29 These are cumulative requirements, involving an aim that is

legitimate as well as a demonstration that the means of achieving the aim are both appro-

priate and necessary. Second, under the Directive, a measure that indirectly discrimi-

nates against a disabled person will also be justified if the employer or other covered
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party provides the affected disabled persons with a reasonable accommodation and

thereby removes the disadvantage for those individuals.30

The third form of discrimination that is prohibited under the Employment Equality

Directive is harassment. Harassment is defined as ‘unwanted conduct’ related to disabil-

ity that ‘takes place with the purpose or effect of violating the dignity of a person, and of

creating an intimidating, hostile, degrading, humiliating or offensive environment’.31

The conduct in question can take many forms and include words, actions or pictures.

Unlike direct and indirect discrimination, no comparator is needed to establish that har-

assment has occurred.

Lastly, the Employment Equality Directive prohibits an ‘instruction to discriminate

against persons [on the ground of disability]’.32

One point of note is that whilst direct discrimination and harassment are prohib-

ited on ‘the ground of disability’, under the Directive only individuals who have ‘a

particular disability’ are protected from indirect discrimination. This is significant

because individuals who are not disabled themselves can nevertheless experience

discrimination on the grounds of disability, and, by using this terminology in the

context of direct discrimination and harassment, the Directive has allowed for a

broader personal scope, in terms of protection. Consequently, individuals who expe-

rience direct discrimination or harassment because they associate with a disabled

person are protected by the Directive.33The Employment Equality Directive also

imposes a requirement on Member States to establish an obligation to make reason-

able accommodations to meet the needs of disabled individuals, unless this would

amount to a disproportionate burden. This obligation, which does not extend to the

other grounds covered by EU equality law, is found in Article 5. The Article

provides:

In order to guarantee compliance with the principle of equal treatment in relation to persons

with disabilities, reasonable accommodation shall be provided. This means that employers

shall take appropriate measures, where needed in a particular case, to enable a person with a

disability to have access to, participate in, or advance in employment, or to provide training

for such a person, unless such measures would impose a disproportionate burden on the

employer. When this burden is, to a sufficient extent, remedied by existing measures as

an element of disability policy in the Member State, it should not be considered

disproportionate.

Disability-related exceptions to the non-discrimination
requirement

The article will now proceed to explore disability-related exceptions to the non-

discrimination requirement. In this respect, the article draws both on the UN CRPD

and the Employment Equality Directive, as well as case law from EU Member

States and the Court of Justice of the European Union. It is recalled that, for the

purposes of this article, exceptions are regarded as situations that are excluded from

the scope of non-discrimination law and where different treatment is therefore

allowed.
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A situation which falls outside the material or personal scope of non-
discrimination law

It may seem completely obvious to state that a person or situation that is not covered by

non-discrimination law receives no protection from discrimination, or different treat-

ment, under that law. Given that the Employment Equality Directive does not cover, for

example, access to goods and services, there is no protection under EU law with regard to

disability discrimination in this field at present. However, the applicability or non-

applicability of non-discrimination law is not always equally clear or uncontested.

Where disability non-discrimination law only protects people with disabilities, or

people who are associated with a person with a disability, from discrimination, the

understanding of what amounts to a disability can itself determine the limits of the pro-

tection of the law. Where courts interpret this notion restrictively, this will exclude indi-

viduals who perhaps have only a limited impairment from protection under the law. This

dimension to exclusions under disability non-discrimination law can be illustrated by

two cases from the United Kingdom and Denmark. The British case, Chief Constable

of Lothian and Borders Police v. Cumming,34 concerned a woman whose application

to become a police constable was rejected on the ground that she had a slightly reduced

vision in one eye, although this did not require correction through glasses or contact

lenses. She claimed that this slight impairment amounted to a disability, since it substan-

tially affected her participation in professional life, as it meant she was prevented from

joining the police force. Whilst initially successful before an Employment Tribunal, the

Employment Appeals Tribunal found the condition did not amount to a disability under

the Disability Discrimination Act, as it did not substantially impact on her ability to carry

out normal day-to-day activities.35 The Tribunal held, ‘the status of disability cannot be

dependent on the decision of the employer as to how to react to the employee’s

impairment’.36

The Danish case, F (HK) v. Danish Crown (DI),37 concerned a butcher who, following a

work-related injury, was absent from work for a period of time and was subsequently only

able to work part-time. When it became clear that the butcher could not work full-time in

the foreseeable future, she was dismissed. She subsequently claimed that the dismissal was

based on her disability. During the court case, a doctor submitted evidence to the effect

that, in the long run, the butcher had a reasonably good prospect of making a full recovery,

and the employer therefore argued that she was not disabled, but only had an illness, which

was itself the reason for the dismissal. The Danish Western High Court held that since the

applicant was expected to recover in the long term, she did not have a disability and was

not protected from discrimination under the relevant act.

In both these cases, the job applicant or worker were not regarded as falling within the

personal scope of disability non-discrimination law, since they were held not to have a

disability. In such instances, different and less favourable treatment was therefore per-

mitted since the individuals in question were excluded from the scope of the relevant dis-

ability non-discrimination law. However, it is worth noting that the subsequent

judgment of the Court of Justice of the European Union in Danmark HK (Ring and

SkouboeWerge)38 has also reflected on the concept of disability for the purposes of the

Employment Equality Directive. In that judgment, the Court took account of the UN
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CRPD to which the EU is a party and held that for the purposes of the Directive, the con-

cept of disability must be interpreted as:

including a condition caused by an illness medically diagnosed as curable or incurable

where that illness entails a limitation which results in particular from physical, mental or

psychological impairments which in interaction with various barriers may hinder the full

and effective participation of the person concerned in professional life on an equal basis

with other workers, and the limitation is a long-term one (Para. 47 of judgment).

Therefore, the European Court seems to have drawn the limits of the concept of disability

more broadly than the Danish Western High Court in the case considered above.

Exclusions from the scope of non-discrimination law can also result from a limited

interpretation of the material scope of the law. This can be illustrated by the Danish case

Revacenter Horsens v. A.39 Danish law, as is required under the Employment Equality

Directive, prohibits disability discrimination with regard to employment. In September

2009, the Western High Court was required to rule on whether an individual with an

intellectual disability who worked in sheltered employment was protected from disabil-

ity discrimination. The case turned on whether the occupation within the sheltered work-

shop amounted to employment or not. The Court found that sheltered workshop was a

social measure and did not amount to employment and so did not fall within the scope

of the disability non-discrimination law or the Directive. Less favourable treatment of

disabled individuals who ‘worked’ in sheltered employment was therefore permitted

as, according to the Danish court, this was excluded from the material scope of non-

discrimination law.

Less favourable treatment of people without disabilities

As noted above, disability non-discrimination law is generally asymmetrical in nature,

meaning that it only protects individuals from discrimination on the grounds of disabil-

ity. Individuals who experience less favourable treatment on the ground that they are not

disabled are usually unable to bring a claim of disability discrimination. They are there-

fore excluded from the scope of protection of the law. This dimension to disability non-

discrimination law can be illustrated by two cases from different jurisdictions. First, the

Slovenian Supreme Court40 found that an employer had not discriminated when, in a sit-

uation of economic difficulty, the employer dismissed a non-disabled employee and

retained two other employees who both had a disability. The Court ruled that the fact the

employer did not, as an alternative, dismiss one of the disabled employees, who enjoyed

greater legal protection from dismissal because of their disabled status, did not constitute

discrimination against the non-disabled employee. A different set of facts were at issue

in the British case of Chief Constable of South Yorkshire Police v. Jelic.41 In this case, an

Employment Appeals Tribunal ruled that it would have been reasonable for the police

service to require a police officer to swap duties with the disabled claimant who, as a

result of chronic anxiety, could no longer work directly with the public. The Tribunal

held that the Chief Constable had the power to require the other police officer to swap

duties, whether he/she wished to or not, so it would have been a reasonable adjustment
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for the police force to make. The implication of this judgment is that the other police

officer, who presumably did not have a disability, would not have been able to claim that

the forced reassignment amounted to discrimination on the ground of disability, namely,

discrimination on the ground that he did not have a disability.

In contrast stands a decision of the Austrian Administrative High Court in K. v. Öster-

reichische Post AG,42 in which the Court held that the relevant disability non-

discrimination law did not require an employer to dismiss a non-disabled person in order

to create a suitable vacancy for another employee who was no longer able to perform his

original job as a result of a disability. The Court held that such a dismissal would amount

to discrimination on the ground of disability and therefore adopted a symmetric approach

to the law. This difference in treatment therefore fell within the scope of the protection of

the disability non-discrimination law.

Positive action in favour of persons with disabilities

A logical corollary of the exclusion of persons without disabilities from the personal

scope of disability non-discrimination law is that positive actions measures, which

favour persons with disabilities, cannot be challenged on the grounds that they discrimi-

nate against non-disabled people. This is particularly important, given the wide-ranging

nature of positive action measures aimed at persons with disabilities. Both the UN CRPD

and the Employment Equality Directive address positive action in favour of persons with

disabilities and establish that such measures are allowed.

The Employment Equality Directive specifies that ‘with a view to ensuring full equal-

ity in practice, the principle of equal treatment shall not prevent any Member State from

maintaining or adopting specific measures to prevent or compensate for disadvantages

linked to any of the covered grounds (Article 7(1)). However, with respect to disability,

there are several sources that imply a broader scope for positive action than is the case for

the other grounds or groups covered by EU equality law.43 Article 7(2) in the Employ-

ment Equality Directive states that ‘the principle of equal treatment shall be without pre-

judice . . . to measures aimed at creating or maintaining provisions or facilities for

safeguarding or promoting their [disabled persons] integration into the working environ-

ment’. Article 26 of the EU Charter of Fundamental Rights also refers to ‘the right of

persons with disabilities to benefit from measures designed to ensure their independence,

social and occupational integration and participation in the life of the community’. While

both Article 7(2) and Article 26 are fairly open ended, they provide an endorsement of

the legitimacy of targeted measures that aim to advance equality for disabled persons.

Similarly, the UN CRPD seems to allow for a broader scope of positive action mea-

sures than earlier human rights and non-discrimination Conventions addressing other

grounds, such as the Convention on the Elimination of Discrimination Against Women44

and the Convention of the Elimination of Racial Discrimination. A well-known charac-

teristic of positive action measures under both of these conventions is their temporal-

ity.45 However, the UN CRPD makes no reference to temporality in the context of

positive action. Instead, it states that ‘[s]pecific measures which are necessary to accel-

erate or achieve de facto equality of persons with disabilities shall not be considered dis-

crimination under the terms of the present Convention’.46
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Positive action measures can be regarded as an exception under non-

discrimination law in as far as that law prevents challenges to the measures because

the law is asymmetrical in nature and in as far as the law states that such measures

do not amount to discrimination. Nevertheless, there are some instances in which

positive measures have been successfully challenged before the courts on the

grounds that they discriminate against one group of persons with disabilities, or their

families, in comparison with other persons with disabilities. Examples of such cases

come from Cyprus and Bulgaria.

A 2009 decision of the Cypriot equality body47 found that a law which introduced

an employment quota for blind telephonists,48 but which did not cover people with

other disabilities, amounted to discrimination against persons with disabilities who

were not blind. The body recommended that the law be revised. In 2012, the Bulgarian

Supreme Administrative Court49 also considered a measure that provided benefits to,

in this case, adoptive parents of children with a specific disability, but not to natural

parents of such children. Whilst adoptive parents were entitled to receive remuneration

for the time spent caring for their children, natural parents whose children had the same

conditions received no such benefits. The Court ordered the relevant government min-

ister to present legislative amendments to eliminate this difference in treatment, which

amounted to discrimination against natural parents of children with certain permanent

disabilities.

In brief, positive action in favour of persons with disabilities is excluded from the

scope of disability non-discrimination law to the extent that such measures potentially

disadvantage people without disabilities. However, in some jurisdictions at least, such

positive action can be challenged as discriminatory by people with disabilities or their

families who are not amongst the favoured beneficiaries of the measure. As a conse-

quence, the exclusion is not complete.

Discrimination and the armed forces

Article 3(4) of the Employment Equality Directive allows Member States to provide that

the Directive, ‘in so far as it relates to discrimination on the grounds of disability and age,

shall not apply to the armed forces’. Given the Directive’s broad genuine occupational

requirement exception, it is questionable how necessary this additional exception is.

Nevertheless, the EU and some Member States have regarded this additional exception

as important enough to justify a reservation to the UN CRPD to the same effect.50

Disability-related justifications for different treatment under
non-discrimination law

Having considered disability-related exceptions to the non-discrimination requirement,

the article now proceeds to consider disability-related justifications for different treat-

ment under non-discrimination law. It is once again recalled that, for the purposes of this

article, justifications are regarded as situations in which non-discrimination law applies

and where de facto different treatment is either required or allowed.
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Direct discrimination on grounds of disability – no justification for different
treatment

The Employment Equality Directive prohibits direct discrimination on the ground of dis-

ability. Subject to the genuine occupational qualification requirement, which is consid-

ered below, no justifications for direct discrimination are allowed. Nevertheless,

employers and others have occasionally sought to argue that they are justified in treating

a person who has a disability differently from others, for example, by refusing to employ

them and that the disability itself justifies this different treatment. In general, courts have

been quick to classify such cases as direct discrimination and to strike down the decision

of employers and other covered parties. This can be illustrated by three employment-

related cases.

In F(HK) v. Advokat A,51 the Danish Maritime and Commercial Court ruled that an

employer had discriminated against a secretary by dismissing her as soon as he discov-

ered she had attention-deficit hyperactivity disorder (ADHD). The reason given by the

employer for the dismissal was the secretary’s ‘special conditions’. In response, the sec-

retary argued that she had developed strategies to cope with her condition and did not

require any special considerations or treatment from her colleagues. The Court found

that the secretary was a person with a disability who was protected by the Act on the

Prohibition of Discrimination and that the employer had discriminated against her by

referring to the assumed reduced possibilities to perform her job and by dismissing her

on this ground. The employer’s alleged justification was not accepted.

Two further cases have been decided by Swedish courts. In Svenska Metallindustriar-

betarförbundet v. Skandinaviska Raffinaderi Aktiebolag Scanraff and Kooperationens

Förhandlingsorganisation,52 the Labour Court found that an employer had discriminated

against a person with diabetes by refusing to employ him, after initially offering him the

position of a systems operator at an oil refinery. The company doctor had advised the

company to employ the plaintiff initially on a probationary period. This recommendation

followed a physical examination and was related to the plaintiff’s diabetes. However, the

applicable collective bargaining agreement did not allow for period of probationary

employment, and the company subsequently withdrew its employment offer. The Labour

Court did not accept that the plaintiff’s diabetes resulted in a significant security risk or

that the work involved any particular risk to the plaintiff’s health and found that the

plaintiff was objectively qualified to do the job in question. The Court therefore con-

cluded that by refusing to employ the plaintiff, the employer had directly discriminated

against him. The Labour Court reached a similar conclusion in SAC v. the Swedish

Church.53 This case concerned a challenge to a decision of the Swedish Church not to

employ a priest, who was allergic to certain foods, as a missionary to work in Brazil.

A requirement of the applicable collective bargaining agreement was that employees had

to be accepted by the insurance company used by the Swedish Church. The company had

accepted the applicant but charged a higher insurance premium due to his allergy. The

Church nevertheless decided not to appoint the priest because of his allergy and the

higher risks this allegedly brought with it. The Court found that the allergy amounted

to a disability under the 1999 Disability Discrimination Act and that the allergy was not

a sufficient reason to deny the applicant the position in question.
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In all three of these cases, the employer or prospective employer assumed that the

worker’s or job applicant’s disability somehow impaired their ability to carry out the job

in question or implied increased health risks for the job applicant. The courts have

demonstrated that they have not been willing to accept such assumptions without further

examination. Where the disability does not actually lead to an individual being unable to

carry out the job, that is, where it is not related to a genuine occupational requirement,

the adverse treatment amounts to direct discrimination, and cannot be justified.

Genuine occupational and genuine product-/service-related requirement

In contrast to the cases examined above, in some limited circumstances disability

may be relevant in terms of the capacity to carry out a particular job or enjoy a good

or service. Whilst the UN CRPD does not elaborate on situations in which disability

or impairment could amount to a relevant characteristic for the purposes of employ-

ment or the enjoyment of a good or service, EU law does address the former situ-

ation. Article 4 of the Employment Equality Directive addresses occupational

requirements and provides that Member States may provide that a difference in

treatment, which is based on a characteristic related to any of the covered grounds

(religion or belief, disability, age or sexual orientation), shall not amount to discrim-

ination where, ‘by reason of the nature of the particular occupational activities con-

cerned or of the context in which they are carried out’ the characteristic ‘constitutes

a genuine and determining occupational requirement, provided that the objective is

legitimate and the requirement is proportionate’.54

Different treatment of a disabled individual, which would otherwise amount to direct

discrimination, is therefore allowed in this limited situation, but is subject to the require-

ment that the disability renders the individual ‘unqualified’ in the sense that the person is

unable to meet a ‘genuine and determining occupational requirement’. It is also worth

noting that it is possible that having a particular disability could in itself amount to a

‘genuine and determining occupational requirement’, in which cases individuals without

that disability would be excluded legitimately from that position, although no relevant

case law on this point has been identified.

An example of a case in which such a disability or chronic disease was found to be

relevant, and to allow for adverse treatment, is found in Opinion 2007-26 of the Dutch

Equal Treatment Commission of 12 February 2007.55 The case concerned a trainee beau-

tician who was not allowed to complete her training course on the grounds that she had

narcolepsy. As a result of this condition, she was unable to concentrate and stay awake

during the day. In principle, the dismissal from the training programme amounted to an

unfavourable difference in treatment on the grounds of chronic disease, which was pro-

hibited under Dutch disability non-discrimination law.56 The Equal Treatment Commis-

sion nevertheless found the dismissal not to amount to discrimination on the ground of

chronic illness inter alia because the applicant could pose a risk to the health of her cus-

tomers, as she had to handle and use equipment which could prove to be dangerous if she

was unable to concentrate or remain awake. The disability or chronic illness was there-

fore regarded as relevant in determining her suitability to complete the training safely

and successfully, and the differential and adverse treatment was permitted.
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It is also possible for non-discrimination law to provide for a disability-related justi-

fication for different treatment in the context of access to a product or service. Whilst EU

disability non-discrimination law does not apply to the provision of goods and services,

the UN CRPD does have this broad material scope but, as with employment, does not

address this kind of justification. Nevertheless, disability may occasionally be relevant

in such situations. One case in which disability was found to be relevant, in the context

of insurance, was decided by the Norwegian Equality Ombud.57 The case concerned

standard terms in an insurance policy with limited coverage for some children with a dis-

ability. The insurance policy was designed to cover costs related to illness or accidents of

the covered child as well as possible loss of income when the child reached adulthood

resulting from childhood illness or accident. The standard terms of the insurance policy

provided: ‘Special rules for disease: Disability compensation does not include b) ADHD,

ADD, Autism, Asperger’s and Tourette’s syndrome and the consequences of such’. The

complainant, who was the mother of a child with attention-deficit disorder (ADD), com-

plained that this provision discriminated against children who had been diagnosed with

ADD, in comparison with those who had no such diagnosis. The Ombud, taking note of

the preparatory work to the Norwegian disability non-discrimination law, found that

there was no ground for concluding that the insurance company had acted in breach

of the non-discrimination law by limiting its liability with regard to a known increased

risk that was related to a disability. This different treatment was therefore justified under

the Norwegian law.

In contrast to the decision of the Norwegian ombud are a number of cases in

which courts have struck down disability-related exclusions or limitations relating

to insurance policies. One such decision is that of the Slovenian Advocate of the

Principle of Equality of 31 January 2011.58 The applicant in this case was an indi-

vidual who had a diagnosis of depression and who had been unable to obtain an

accident insurance from an insurance company as a result. The General Conditions

of the insurance policy in question excluded from coverage people who had a vari-

ety of disabilities or conditions, including epilepsy, schizophrenia, depression or an

intellectual disability. The insurance company justified its decision on the grounds

that people with such conditions constituted a greater risk. Nevertheless, the Advo-

cate found that the insurance company did not provide any specific explanation as to

the legitimate goal this policy pursued and that it amounted to direct discrimination

on the grounds of disability and health status. A similar decision is that of the

Vienna District Court, which decides commercial cases, of 16 October 2006.59 The

plaintiff, in this case, was a man who used a wheelchair and who had had travel

insurance with a company for many years, during which he had received no pay-

ments on his policy. When he attempted to renew his policy, the insurance company

refused, giving his disability as the reason for this decision. The insurance company

ultimately acknowledged direct discrimination before the Court, and the case was

decided in favour of the plaintiff.

In brief, it seems that there is the potential for disability to be regarded as a legitimate

ground for refusing to employ, train or to provide access to a good or service in a very

limited set of circumstances. In such instances, the existence of a disability can justify

the non-application of the non-discrimination principle.
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Indirect discrimination

A measure that potentially amounted to indirect discrimination was considered by the

Court of Justice of the EU in Joined Cases C-335/11 and C-337/11 HK Danmark (Ring

and Skouboe Werge.60 At issue was a Danish law that allowed employees to be dismissed

with a shortened period of notice if the employee had been on sick leave for a period of

120 days over a 12-month period. The Court found that the relevant law applied in the

same way to disabled and non-disabled workers and therefore did not amount to direct

discrimination. However, the Court went on to hold that ‘[a] worker with a disability is

more exposed to the risk of application of the shortened notice period . . . than a worker

without a disability’ as ‘compared with such a worker, a worker with a disability has the

additional risk of an illness connected with his disability’.61 For this reason, the Court

found that national law potentially amounted to indirect discrimination based on disabil-

ity within the meaning of the Employment Equality Directive,62 and it had to be consid-

ered whether the difference in treatment was ‘objectively justified by a legitimate aim

and whether the means used to achieve that aim are appropriate and do not go beyond

what is necessary to achieve the aim pursued by the Danish legislature’.63

The Danish government argued that the law aimed to encourage employers to recruit

and employ workers who were likely to be repeatedly absent from work as a result of

illness, by allowing them to dismiss them with a shortened period of notice if the

absences were lengthy, as well as allowing such workers to retain employment during

periods of illness.64 The measure was in line with the Danish approach to labour market

regulation, which combined flexibility and freedom of contract as well as protection of

workers.65 The Court found that these aims could, in principle, be regarded as objec-

tively justifying a difference in treatment on the grounds of disability such as that pro-

vided for by the impugned law.66

The second element of the justification test required that the means used to achieve

the aim be appropriate.67 The Danish government argued that the relevant provision was

the most appropriate means for enabling the recruitment and maintenance in employ-

ment of people who have, or potentially have, a reduced work capacity as well as meet-

ing ‘the superior objective of a flexible, contractual and secure labour market’.68 In

response, the Court referred to the ‘broad discretion’ enjoyed by Member States in choos-

ing aims in the fields of social and employment policy and in defining measures to

achieve those aims and concluded that ‘it does not appear unreasonable’ to consider that

the provision ‘might be appropriate for achieving the aims mentioned’.69

With regard to the last element of the justification test, namely, whether the provision

went beyond what was necessary to achieve the aims pursued, the Court held that the

measure ‘must be placed in its context and the adverse effects it is liable to cause for the

persons concerned must be considered’.70 This was a matter for the referring court to

decide on and that court had to examine:

whether the Danish legislature, in pursuing the legitimate aims of, first promoting the recruit-

ment of persons with illnesses and, secondly, striking a reasonable balance between the oppos-

ing interests of employees and employers with respect to absences because of illness, omitted to

take account of the relevant factors relating in particular to workers with disabilities.71
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In that respect, the Court stated that ‘the risks run by disabled persons, who generally

face greater difficulties than non-disabled persons in re-entering the labour market and

have specific needs in connection with the protection their condition requires, should not

be overlooked’.72

The measure, which the Court regarded as indirectly disadvantaging persons with dis-

abilities, was therefore potentially justified. However, the Danish court that was subse-

quently called upon to decide the case refrained from assessing whether the 120-day rule

amounted to indirect disability discrimination where the sick leave was a consequence of

the employee’s disability and instead found that the employers had directly discrimi-

nated against the two disabled individuals by dismissing them after 120 days of sick

leave, when the sick leave itself was due to the employer’s original failure to make a rea-

sonable accommodation.73

Lastly, under the Employment Equality Directive, a measure that would otherwise

amount to indirect discrimination against persons with disabilities can be subject to a

second disability-specific justification.74 In essence, the justification provides that a pro-

vision, criterion or practice will not be regarded as amounting to indirect discrimination

against the group of disabled people, if an employer or other covered party makes a rea-

sonable accommodation for a specific individual to eliminate the disadvantages resulting

from the provision, criterion or practice for that individual. In such situations, the other-

wise indirectly discriminatory can continue to apply, as long as disadvantaged disabled

individuals are accommodated.

Different treatment in recognition of the different situation of persons with
disabilities, including the obligation to make a reasonable accommodation

As noted above, the reasonable accommodation obligation requires employers, and other

covered parties, to recognize the limitations associated with an individual’s impairment

and to accommodate those by making changes to meet the needs and skills of the indi-

vidual in question. However, this requirement to accommodate is itself subject to the

condition that providing the different treatment does not amount to a disproportionate

burden for the employer or other covered party. In short, the reasonable accommodation

obligation justifies different treatment of persons with a disability, whilst the dispropor-

tionate burden test justifies a failure to provide that different treatment. In this way, the

law seeks to balance the interests of individuals with a disability with those of employers

and other providers of social goods.

It is worth noting that in some cases courts have recognized the need to provide dif-

ferent treatment to a person with a disability, in recognition of the different situation they

find themselves in, without relying on the reasonable accommodation obligation. On

occasions, courts have founded this obligation on the prohibition of indirect discrimina-

tion and held that this requires that a disabled individual should be treated in a different

way to other employees.

There is now a wide body of case law exploring the reasonable accommodation obli-

gation and the kinds of different treatment that it requires. One accommodation that has

been considered by a number of courts is the obligation not to move a disabled employee

to another location in accordance with normal practice, where the employee would find it
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difficult to comply with this requirement for a reason related to disability. Two cases

from Denmark and Italy illustrate how courts and equality bodies respond to such situa-

tions. The Danish Board of Equal Treatment75 found that an employer, a local police and

prosecution department, had discriminated against a worker with a disability, by failing

to provide a reasonable accommodation, when they required her to move to a workplace

in another city. The longer travelling time to the new place of employment aggravated

the complainant’s pre-existing serious back problems and this led to her going on

extended sick leave shortly after the relocation. She was subsequently dismissed. The

Board found that the employer had been obliged to accommodate the complainant by

allowing her to continue working at her original location and that it was not probable that

this would have amounted to a disproportionate burden. In contrast, a finding of indirect

discrimination was reached in an Italian case, in which a court officer with a disability

was relocated to another work place. The complainant had a mobility disability and

needed to work near to her place of residence, a requirement met by her original work

place. The court did not find that there was any justification for the relocation and that

it amounted to indirect discrimination.76

It is clear that the forced relocation of a disabled employee to another workplace can

either be regarded as a failure to make a reasonable accommodation, where the accom-

modation in question would be to allow the worker to continue to be based at the original

workplace, or as a form of indirect discrimination, where the need for the relocation is

not objectively justified with regard to a disabled worker. In both instances, the law

requires that a disabled worker be treated differently from another worker who would

not experience such problems as a result of the relocation.

A second example of an obligation to provide different treatment in the context of

employment is drawn from France. Volot-Pfiser v. Ministry of Justice77 concerned a

lawyer working within the public prosecution office who became deaf and was conse-

quently unable to work as a prosecutor (magistrate) at public hearings. His employer

accommodated him by reallocating work within his office. As a result, he took on more

administrative duties, whilst his colleagues took over his work at public hearings. This

change in tasks also led to the plaintiff receiving lower pay, as he no longer received addi-

tional payments connected to participating in public hearings. These additional payments

were made in recognition of the extra burden of work involved and the fact that court hear-

ings sometimes continued until late at night. The employer, the General Prosecutor, argued

that this difference in treatment was objective and reasonable and reflected the lower bur-

den of work on the complainant, as well as the fact that other prosecutors had taken on

additional work. On appeal, the Conseil d’Etat held that the duty of reasonable accommo-

dation also included a guarantee that the accommodation would not create a disadvantage

with regard to remuneration or career development. The Conseil d’Etat held that the fact

that the disabled worker received lower remuneration based on a comparison between his

work and that of his colleagues, where the changes to his work were the result of a reason-

able accommodation, amounted to indirect discrimination. It seems clear that had the dif-

ference in work, and consequent difference in salary, been based on other factors, such as

preference or availability, the lower pay would have been justified. However, the reason-

able accommodation obligation, in combination with the prohibition of indirect discrimi-

nation, required that a disabled worker be treated differently.
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A final example of an employment-related reasonable accommodation can be found

in the decision of the UK House of Lord in Archibald v. Fife.78 The complainant in this

case worked as a road sweeper for Fife Council. As a result of an operation she became

disabled and was no longer able to continue in this position. She received retraining from

her employer and subsequently applied for over 100 internal vacancies involving junior

level office work. However, because all office positions were assessed as being at a

higher grade than her previous manual position, the Council applied its standard rede-

ployment policy which meant that she had to undertake a competitive interview. She

failed to obtain any of the posts and was subsequently dismissed. The complainant

argued that she had been the victim of disability discrimination and that she should not

have been required to go through the competitive interviews if she could show she was

qualified and suitable for the job in question. The House of Lords held that the obligation

to make a reasonable accommodation could require employers not to apply the standard

procedures for selecting individuals to fill posts in order to accommodate a disabled per-

son. This clearly required the employer to treat a disabled individual in a different way

from other internal candidates, where a reasonable accommodation was at issue.

As noted above, the reasonable accommodation requirement can also apply in areas

beyond employment and, whilst EU law does not require this, the law of many Member

States does have this broader reach, as does the UN CRPD. Cases from a number of jur-

isdictions concern the refusal of restaurants or food shops to serve or allow access to peo-

ple accompanied by a guide dog. Such cases have been identified in Slovenia, Ireland,

Finland and Hungary, and in all instances, the courts ruled that such a refusal amounted

to discrimination and found that staff members were obliged to accommodate such indi-

viduals by allowing them access with their dogs. It is noticeable that whilst all courts

reached similar final conclusions, they did not all base their judgments on the reasonable

accommodation principle.

The Slovenian Animal Protection Act specifies that guide dogs cannot be refused

access to public places. In spite of this, a waiter refused to serve the applicant, who was

blind, on the grounds that she was accompanied by a guide dog. The Advocate of the

Principle of Equality79 found that the prohibition of entry to restaurants or other public

facilities by dogs, although valid for all persons, disproportionally affected people with

visual impairments who were assisted by guide dogs. The Advocate held that there was

an obligation on the owner of public facilities to accommodate persons in a specific sit-

uation in order to avoid indirect discrimination. The Advocate also noted that the assess-

ment of what accommodation is reasonable in such cases had already been conducted by

the legislator through the Animal Protection Act. A similar decision was reached by the

Irish Equality Tribunal in Roche v. Alabaster Associates Limited t/a Madigans.80 In this

case the complainant, who was visually impaired and used a guide dog, was refused

access to a service in the respondent’s premises (a pub). The complainant submitted that

he was discriminated against on the grounds of his disability as the respondent failed to

provide special treatment to accommodate his needs. The respondent argued that it

would have been contrary to the Food Hygiene Regulations to allow the complainant’s

dog into the pub, which served food. The Tribunal held that the respondent had failed to

provide a reasonable accommodation to the complainant, namely, allowing him to enter

their premises whilst being accompanied by his guide dog and had consequently
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discriminated against him on the grounds of disability. Meanwhile, in Finland, the Dis-

trict Court of Vaasa81 has found that a refusal to allow access to a disabled person accom-

panied by a guide dog amounted to discrimination on the basis of disability under the

Penal Code,82 whilst the Hungarian Metropolitan and Metropolitan Appeals Court have

held the denial of access to a supermarket to a visually impaired person accompanied by

a guide dog was a form of direct discrimination.83 The Hungarian courts regarded the

denial of entry to the dog as amounting to a denial of entry on the basis of disability,

since the dog and the owner constituted an inseparable unit.84

All of these cases reveal that whilst it is possible, and sometimes even obligatory, to

deny access to people accompanied by dogs to certain public places, to apply this rule to

a person with a disability who is accompanied by a guide dog can amount to discrimi-

nation. Consequently, the law can require that such individuals be treated differently,

in light of their different situation, and that access be allowed. It is noticeable that the

courts, whilst all requiring the same result, reached different conclusions regarding the

nature of the discrimination which was at issue and consequently the origin of the de

facto duty to accommodate. The above cases reveal that the courts regarded the denial

of access as indirect discrimination (Slovenian Advocate of the Principle of Equality),

direct discrimination (Hungarian Metropolitan Courts), discrimination resulting from a

failure to make a reasonable accommodation (Irish Equality Tribunal) and even discrim-

ination in breach of the Penal Law (Finnish District Court).

The UN CRPD Committee has also considered an individual communication in which

reasonable accommodation was at issue.85 In H.M. v. Sweden,86 the author claimed that

the state authorities had discriminated and failed to provide a reasonable accommoda-

tion, by refusing to allow her permission to build a hydrotherapy pool adjacent to her

home and on her own land. The author had a complicated and serious disability, which

could only be treated through hydrotherapy. Her condition meant that she could not leave

her home for treatment elsewhere, and therefore she wished to build a suitable pool and

treatment unit at her home. She was refused permission to build the pool under the rel-

evant planning laws, as part of the new building would have been on land on which no

construction was permitted. The Swedish courts found that the construction would have

breached the planning laws and that no major deviations were possible. Before the Com-

mittee, the State argued that the planning laws were applied in the same way to everyone,

and the rejection of the application was not connected to the author’s disability. There-

fore no discrimination had taken place. In response the Committee observed:

. . . a law which is applied in a neutral manner may have a discriminatory effect when the

particular circumstances of the individual to whom it is applied are not taken into consid-

eration. The right not to be discriminated against in the enjoyment of the rights guaranteed

under the Convention can be violated when States, without objective and reasonable justi-

fication, fail to treat differently persons whose situations are significantly different.87

The Committee continued to find that access to a hydrotherapy pool at her own home

was the only effective way of meeting the author’s health needs and that an ‘[a]ppropri-

ate modification and adjustments would thus require a departure from the development

plan, in order to allow the building of a hydrotherapy pool’.88 The State party had not
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argued or indicated that this would amount to a disproportionate burden, and the relevant

law did allow for departures from the development plan. Therefore, a reasonable accom-

modation in this particular case was to allow the construction of the hydrotherapy pool,

and, by refusing such permission, the State had breached inter alia Article 5(1) and 5(3).

But no reasonable accommodation required if this would amount to a
disproportionate burden

It is possible to justify a failure to make a reasonable accommodation. The UN CRPD

provides that a reasonable accommodation is not required if it would impose ‘a dispro-

portionate or undue burden’,89 and the Employment Equality Directive requires a rea-

sonable accommodation ‘unless this would impose a disproportionate burden’.90 The

Convention does not provide any further elaboration on the concept of disproportionate

or undue burden, whilst the Directive provides some limited guidance in Recital 21 of the

Preamble:

To determine whether the measures in question give rise to a disproportionate burden,

account should be taken in particular of the financial and other costs entailed, the scale and

financial resources of the organisation or undertaking and the possibility of obtaining public

funding or any other assistance.

A handful of national cases have arisen in which an employer has successfully claimed

that making the accommodation requested by the disabled applicant would result in a

disproportionate burden. In some instances, these cases have involved financial claims

when a significant amount of money was at stake. One such case is Equality Ombudsman

v. Swedish Social Insurance Agency.91 The case concerned an individual who applied for

a position with the Swedish Social Insurance Agency and who was rejected on the

grounds that the computer system which she would need to use was inaccessible to her

because of her visual impairment. The Agency claimed that adapting the system to ren-

der it accessible would require 20,000 hours of work. Whilst the Labour Court criticized

the Agency for installing an inaccessible computer system, it nevertheless found that it

was not reasonable to require the Agency to incur such extensive costs in order to accom-

modate the individual. Since the plaintiff did not demonstrate that any less expensive

accommodation was possible, the Court found that there was no discrimination.

In Cordell v. Foreign and Commonwealth Office,92 the Employment Appeal Tribunal

in the United Kingdom similarly found that the respondent had not discriminated and

was not obliged to make the requested accommodation, which was very expensive. The

claimant was a diplomat who was profoundly deaf and who required an accommodation

in the form of lip speakers. She had initially been offered a post in Kazakhstan but that

offer was withdrawn when it became clear that it would cost 1 million pounds to supply

the required lip speakers over the course of the 3-year appointment. It was also unclear

whether lip speakers could be appointed to this posting. The Tribunal found that the

requested accommodation was not reasonable in light of both the uncertainty of the

availability of lip speakers and the cost involved, which was equivalent to 500% of

the claimant’s salary.

30 International Journal of Discrimination and the Law 15(1-2)



Cost was also at issue in A v. Heritage Agency of Denmark,93 although the costs of the

requested accommodation do not seem to have been extensive as the two cases consid-

ered above. A. was a visually impaired architect who was employed by the Danish Heri-

tage Agency. As a result of his impairment, A. was unable to carry out building and site

inspections on his own and required an assistant. He was subsequently dismissed by the

Agency, which cited budget reductions and the need to prioritize employees who were

able to work unassisted. The Eastern High Court found that providing A. with assistance

from another architect when carrying out inspections would impose a disproportionate

burden on the employer, and consequently, the failure to provide the assistance, as a form

of reasonable accommodation, was justified. A dissenting judge found that providing

this accommodation did not amount to a disproportionate burden.

One instance in which cost was not the immediate issue was a Swedish case involving

the dismissal of a disabled worker from a supermarket.94 The worker in question had a

disability that prevented her from holding and lifting heavy items. She was not required

to do this in her original job. However, the employer decided to reorganize the work

tasks and required all workers to rotate between tasks, which meant that all employees

had to be able to fill shelves, which involved lifting heavy items. The disabled employee

was unable to carry out this task and was dismissed. The Labour Court found that the

employer was not obliged to create or maintain a position that matched the ability of

a disabled employee. An accommodation was only required to the extent that it involved

a small adaption to an existing position. In the present case, the Court found that there

were no technical adaptations that could be made at a reasonable cost, to allow the appli-

cant to stack shelves, and therefore carry out this element of the reorganised work. As a

result, the dismissal was justified and was not a breach of either the Discrimination Act

or the Work Environment Act.

One could argue that in these cases the fact that no reasonable accommodation was

required meant that the disabled individual could be treated differently from other job

applicants or employees. Specifically, the disabled individual could be denied an oppor-

tunity or dismissed, in a situation where a non-disabled person, who did not face an

equivalent barrier, would have received more favourable treatment. The alternative per-

spective is that the disabled individual received the same treatment as a mythical com-

parator who was equally limited in their abilities. In reality though it is often difficult to

make a comparison between a disabled individual and a mythical comparator, since no

non-disabled person would find themselves in the same position. The case of the diplo-

mat who needed assistance from expensive lip speakers is an example of such a case.

Conclusion

This article has sought to map and explore the various exceptions to the non-

discrimination principle and justifications for differential treatment with regard to dis-

ability. Legislation, as well as decisions from the UN Committee on the Rights of

Persons with Disabilities, the Court of Justice of the EU, and a variety of national judg-

ments and opinions of equality bodies have been considered. A wide range of exceptions

and justifications have been noted, serving a variety of purposes. The analysis has

revealed that exceptions to the non-discrimination requirement and justifications for
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different treatment, which are compatible with non-discrimination law, do not always

limit the obligations of employers or other covered parties in the context of disability.

Certainly, some exceptions and justifications, such as limitations related to the personal

and material scope of the law, the disproportionate burden requirement and the genuine

occupational or good-/service-related requirement do serve to restrict the duty not to dis-

criminate against persons with disabilities. Therefore, if the obligations connected to

non-discrimination legislation provoke resistance to that legislation from employers and

Member States/State Parties, then these exceptions and justifications may serve to limit

that resistance.

However, other provisions serve to extend the duty not to discriminate against persons

with disabilities and allow for different treatment. This includes the wide-ranging excep-

tion for positive action that favours persons with disabilities and the justification, and

indeed requirement, related to reasonable accommodation and different treatment. These

more extensive obligations or possibilities with regard to different treatment of persons

with disabilities may not serve to provoke resistance or antagonism, but rather are recog-

nized as being necessary in the context of disability. Indeed, limitations on positive

action measures, such as those which are inherent to gender equality law, and as embo-

died in the EU directives and case law on gender equality, may provoke significant

resistance from States that wish to retain the freedom to maintain their extensive and

wide-ranging existing positive action measures, such as employment quotas and employ-

ment subsidies. In the context of disability, exceptions and justifications can therefore be

a tool to fine-tune or target non-discrimination law, with the potential to both limit and

extend protection from discrimination, depending on how they are crafted and applied.
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