
d0c101cc34a1508c0134a2dc58b5047b

193

The Environmental 

Crime Directive 2008/99/EC

MICHAEL G. FAURE
 1

I. –  Introduction

After the Court of Justice paved the way for the enforcement of (environmental) 
Directives through the use of criminal law with its landmark decision of 13 September 
2005, important steps have been taken in Directives to oblige Member States to pro-
vide for criminal penalties in their national legislation for serious infringements of pro-
visions of community law on the protection of the environment. This first step was 
taken in Directive 2008/99/EC of 19 November 2008 on the protection of the envi-
ronment through criminal law 2 and subsequently in another environment-related 
Directive, being Directive 2009/123/EC of 21 October 2009 amending Directive 
2005/35/EC on ship-source pollution and on the introduction of penalties for 
infringements. 3

The time for implementation for Directive 2008/99 was according to Article 8 of 
26 December 2010. At the time of writing this contribution (Christmas 2010) in the-
ory the directive should have been implemented in Member States’ law, but it is very 
likely that this is actually not the case yet and that in fact many Member States are 
indeed still struggling with implementation or at least with reporting to the EU Com-
mission on the way they have implemented.

The goal of this contribution to the special issue on “Environment and Consumer 
Protection” is to briefly introduce the environmental crime directive 2008/99.

1 Professor of international and comparative environmental law at Maastricht University and professor 
of comparative private law and economics at the Rotterdam Institute of Law and Economics, Erasmus 
School of Law, both the Netherlands. The author may be contacted at michael.faure@maastrichtuni-
versity.nl.

2 OJ L 328/28 of 6 December 2008.
3 OJ 280/52 of 27 October 2009. I refer regarding this directive to the contribution of Prof. Gonsaeles 

in this special issue of the European Journal of Consumer Law.
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After this introduction, first the legal history, within the light of the decisions of the 
Court of Justice, will be briefly called to mind, since this provides important indicators 
of what Europe could do as far as imposing criminal penalties is concerned (2). Next, 
the provisions of the environmental crimes directives will be briefly presented (3) and 
the specific structure of the environmental crimes incorporated in the directive will be 
presented (4). There it will be discussed what particular behaviour should according to 
the directive be criminalised. Particular problems may come up during the implemen-
tation phase, which will be briefly discussed. One is the requirement in the directive 
that “effective, dissuasive and proportionate” penalties should be introduced (5) ; the 
other problem is that a variety of vague notions are used in the directives which may 
give rise to implementation problems as well (6). A few concluding remarks will end 
the exposé (7).

II. –  Legal History : A Brief Overview

The environmental criminal law Directive 2008/99 do not stand on itself but are the 
result of a long and winding road that started approximately ten years ago with various 
attempts to intervene in the area of (environmental) criminal law. 4

A first step was taken by the Kingdom of Denmark in 2000 within the framework of the 
so-called third pillar on 28 January 2000, aiming at serious environmental crime. 5 The 
idea was to criminalise specific acts which would constitute serious environmental crime.

The first initiative within the (at that time) first pillar was a proposal for a Directive of 
13 March 2001 on the protection of the environment through criminal law. 6 In that 
proposal, it is held that criminal environmental law is necessary since only criminal pen-
alties will provide a sufficiently dissuasive effect and send a strong signal to offenders. 7

4 Of course, this evolution will not be discussed in detail within the framework of this contribution. 
For details see for example F. COMTE, “Criminal environmental law and community competence”, 
European Environmental Law Review, 2003, 147-156 ; F. COMTE, “Environmental crime and the police in 
Europe : a panorama and possible paths for future action”, European Environmental Law Review, 2006, 
190-231 ; M. HEIDEMANN-ROBINSON, “The emergence of European Union environmental criminal 
law : a quest for solid foundations”, Environmental Liability, 2008, 71-91 and 111-136 ; R. PEREIRA, 
“Environmental criminal law in the first pillar : a positive development for environmental protection 
in the European Union ?”, European Environmental Law Review, 2007, 254-268 and D. RYLAND, 
“Protection of the environment through criminal law : a question of competence unabated ?”, European 
Energy and Environmental Law Review, 2009, 91-111.

5 OJ 39/4 of 11 February 2000.
6 OJ C180E of 26 June 2001.
7 For comments on this proposal see inter alia F. COMTE, supra note 524, 147-156 and M. FAURE, 

“European environmental criminal law : do we really need it ?”, European Environmental Law Review, 
2004, 18-29.
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Notwithstanding this proposal by the Commission, the Council continued its action 
within the third pillar and accepted a framework decision on 27 January 2003 on the 
protection of the environment through criminal law. 8 This Council framework deci-
sion was inter alia based on a Council of Europe Convention on the protection of the 
environment through criminal law of 4 November 1998 9 which, however, never 
entered into force. 10 This obviously led to the well-known institutional conflict as a 
result of which the Commission launched an appeal against the Council. 11 In its well-
known judgment of 13 September 2005, in case C-176/03, the court found that 
although “as a general rule, neither criminal law nor the rules of criminal procedure 
fall within the community competence”, but “the last-mentioned finding does not pre-
vent the community legislature, when the application of effective, proportionate and 
dissuasive criminal penalties by the competent national authorities is an essential meas-
ure for combating serious environmental offences, from taking measures which relate 
to the criminal law of the Member States which it considers necessary in order to 
ensure that the rules which it lays down on environmental protection are fully effec-
tive”. 12

A second decision of the court resulted from the other area which is at stake today, 
ship-source pollution. In this case, first a council framework decision to strengthen the 
criminal-law framework for the enforcement of the law against ship-source pollution 
was established. 13 This council framework decision prescribed specific penalties to be 
imposed upon offenders who committed particular violations and hence prescribed 
minimal sanctions. On 7 September 2005, also a Directive was promulgated on ship-
source pollution and on the introduction of penalties for infringements. 14 The con-
tents of the Directive were relatively similar to the one of the framework decision. This 
was hence not a conflict, but rather a traditional cooperation between first and third 
pillar whereby the first pillar used the larger enforcement possibilities from the third 

8 OJ L 29/55 of 5 February 2003.
9 The text has inter alia been published in M. FAURE and G. HEINE, Environmental criminal law in the 

European Union. Documentation of the main provisions with introductions, Freiburg im Breisgau, Max 
Planck Institute for Foreign and International Criminal Law, 2000, 407-416 and is also available on 
www.coe.fr/eng/legaltxt/172ehtm.

10 For a comment on the provisions in this Council of Europe Convention see M. FAURE, “Towards a new 
model of criminalisation of environmental pollution : the case of Indonesia”, in M. FAURE and 
N. NIESSEN (eds.), Environmental law and development. Lessons from the Indonesian experience, Cheltenham, 
Edward Elgar, 2006, 202-203.

11 OJ C 135/21 of 7 June 2003.
12 § 48 of the decision of 13 September 2005. For comments on this decision see inter alia C. MOAL-

NUYTS, « L’affaire des sanctions pénales en matière d’environnement : le choc des piliers », R.D.I.D.C., 
2006/3, p. 249 ; F. COMTE, supra note 524, 2006, 226-229 and R. PEREIRA, supra note 524, 254-268.

13 OJ L 255/164 of 30 September 2005.
14 OJ L 255/11 of 30 September 2005.
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pillar. However, the above mentioned decision of the court of 13 September 2005 
made clear that the Commission itself was competent within the conditions of necessi-
ty and proportionality to force Member States to implement criminal sanctions. 
Hence, the Commission appealed against the framework decision of 12 July 2005 
which resulted in the second decision of the Court of Justice in case 140/05 of 
23 October 2007. Since the articles of the framework decision are designed to require 
Member States to apply criminal penalties, those articles, so the court holds, must be 
regarded as being essentially aimed at improving maritime safety, as well as environ-
mental protection, and could have been validly adopted within the framework of the 
first pillar. As a result, the framework decision is annulled by the court. However, an 
important comment is added in § 70 :

“By contrast and contrary to the submission of the Commission, the determination 
of the type and level of the criminal penalties to be applied does not fall within the 
Community’s sphere of competence”.

The court specifies that provisions such as they were introduced in the framework 
decision which relate to the type and level of the applicable criminal penalties could 
not be adopted by the Community legislature.

The conclusions of this case law are hence relatively clear : from the decision of 
13 September 2005, it follows that when the application of effective, proportionate 
and dissuasive criminal penalties by the competent national authorities is an essential 
measure for combating serious environmental offences, criminal law may be pre-
scribed on the condition that it is necessary in order to ensure that the rules which it 
lays down on environmental protection are fully effective. A first test to be applied is 
hence whether the use of the criminal law is necessary and proportionate to reach the 
goals of environmental protection at which the particular Directive aims. The determi-
nation of the type and level of the criminal penalties to be applied does not fall within 
the Community’s sphere of competence.

Obviously, the judgments are no longer relevant as far as the division between the 
first and third pillar is concerned, that distinction having disappeared after the entry 
into force of the TFEU. In the future it would hence be possible to use the new powers 
to force Member States also to introduce criminal penalties of a specific type and level.

This case law hence also determine the scope of the Directives 2008/99 which will 
now be briefly discussed.
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III. –  Directives 2008/99

Directive 2008/99 holds in consideration (3) that experience has shown that the 
existing systems of penalties have not been sufficient to achieve complete compliance 
with the laws for the protection of the environment. Such compliance, so the text con-
tinues, can and should be strengthened by the availability of criminal penalties, which 
demonstrate a social disapproval of qualitatively different nature compared to adminis-
trative penalties or a compensation mechanism under civil law.

Consideration 10 explains that the Directive obliges Member States to provide for 
criminal penalties in their national legislation in respect of serious infringements of 
provisions of community law on the protection of the environment. But the text equal-
ly makes clear that the Directive “creates no obligations regarding the application of 
such penalties, or any other available system of law enforcement, in individual cases”. 
Specific behaviour defined in Article 3 of the Directive will constitute a criminal 
offence when committed unlawfully (which is equally defined in Article 2(a) of the 
Directive). Article 5 provides that Member States shall take the necessary measures to 
ensure that the offences referred to in articles 3 and 4 are punishable by effective, pro-
portionate and dissuasive penalties.

As far as legal entities are concerned, this is repeated in Article 7.

IV. –  Offences

Article 3 of Directive 2008/99 provides for a detailed list of behaviour that should 
be criminalised by the Member States, when it is unlawful and committed intentionally 
or at least with serious negligence. It may be interesting to have a closer look at these 
offences, more particularly in the light of a literature which, following German dog-
matics, makes a distinction between the nature and type of the infringement on the one 
hand and the corresponding penalty on the other. 15 I will now briefly first introduce 
this literature which distinguishes four different types of models of environmental 
offences (4.1) and next analyse the specific offences in the environmental crime direc-
tives in the light of this literature (4.2).

15 See M. FAURE and M.J.C. VISSER, “How to Punish Environmental Pollution ? Some Reflections on 
Various Models of Criminalisation of Environmental Harm”, European Journal of Crime, Criminal Law 
and Criminal Justice, 1995, 316-368 and S.F. MANDIBERG and M.G. FAURE, “A Graduated Punishment 
Approach to Environmental Crimes : Beyond Vindication of Administrative Authority in the United 
States and Europe”, Columbia Journal of Environmental Law, 2009, vol. 34, 447-511 (electronically 
available on http://ssrn.com/abstract=1275547). For a summary of these models see also M. FAURE, 
supra note 530, 195-201.
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A. –  FOUR MODELS OF ENVIRONMENTAL OFFENCES

Model I, referred to as abstract endangerment, does not punish environmental pol-
lution directly, but enforces prior administrative decisions (like permits or other 
administrative rules). The criminal law typically applies in these kinds of cases as soon 
as the administrative provision has been violated, even if no actual harm or threat of 
harm to the environment occurs. It is held that these abstract endangerment crimes 
mainly focus on vindicating administrative values, although punishing the administra-
tive violation indirectly furthered ecological values as well. 16

Model II concerns concrete endangerment crimes with administrative predicates : 
here not only unlawfulness (to be interpreted in various ways) is required, but also 
proof that the unlawful activity caused threat of harm to the environment. This moves 
the model closer to a vindication of environmental values than was the case for 
model I. There can be such an (presumed or actual) endangerment in case of an emis-
sion of a substance into the environment : actual harm is not required, merely an (pre-
sumed or actual) endangerment, e.g. through an emission.

Model III : concrete harm crimes with administrative predicate : in this case still 
unlawfulness is required (violation of an administrative rule), but equally proof of actu-
al environmental harm. Again it would be logic to impose higher penalties for those 
crimes in model III than the crimes in model II, since in this case actual environmental 
harm occurs and not merely an endangerment.

Model IV : serious environmental pollution : eliminating the administrative link : 
these crimes aim to punish very serious pollution regardless of whether there is an 
underlying regulatory violation. In this model following the condition of a licence can 
hence not constitute a defence. The “permit shield” does not apply. The reason to 
break the administrative link in those cases is that environmental harm is at issue of a 
magnitude beyond that contemplated by the administrative rules with which the entity 
complied. Since there would be more extreme harm in these cases a more severe pun-
ishment would also be indicated.

16 The reason is that an entity that follows administrative rules is likely to harm the environment as well 
and the following of administrative rules allows the agency to monitor the entity’s operation to ensure 
that harm is less likely to occur.
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B. –  OFFENCES IN THE DIRECTIVES

1. –  Unlawfulness

Looking first at the offences in Directive 2008/99 on the protection of the environ-
ment through criminal law one should first of all establish that according to the formu-
lation in Article 3 all of them require unlawfulness which is defined in Article 2(a) as 
infringing :

– the legislation adopted pursuant to the EC treaty and listed in annex A ; or

– with regards to activities covered by the Euratom treaty, the legislation adopted 
pursuant to the Euratom treaty and listed in annex B ; or

– a law, and administrative regulation of a Member State or a decision taken by a com-
petent authority of a Member State that gives effect to the community legislation 
referred to in (i) or (ii).

A simple conclusion therefore follows that none of the offences follows the serious 
environmental pollution model (IV) where the administrative link is eliminated and the 
“permit shield” does not apply. Since all offences require unlawfulness basically only 
models I-III come into the picture.

2. –  Specific offences

Article 3 of Directive 2008/99 distinguishes 9 offences. We will now address each of 
those in turn to see in which of the models described in section 4.1 they would fit :

(a) the discharge, emission or introduction of a quantity of materials or ionising radi-
ation into air, soil or water, which causes or is likely to cause death or serious injury to 
any person or substantial damage to the quality of air, the quality of soil or the quality 
of water, or to animals or plants.

Already this first example shows how difficult it is to classify this provision in the 
Directive according to the theoretical models presented above. The first part of the 
provision (discharging or emitting or introducing a quantity of materials into air soil or 
water). These clearly constitute concrete endangerment crimes of model II. However, 
the second part provides a specific condition that the emission should cause or is likely 
to cause death or serious injury to any person (human focus) or substantial damage to 
the quality of air, soil, water, animals or plants (environmental focus). A distinction 
could be made between causing such damage which would make it fit into the concrete 
harm model III and emissions which are merely likely to cause this consequence which 
would keep them into model II.
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(b) the collection, transport, recovery or disposal of waste, including the supervi-
sion of such operations and the after-care of disposal sites, and including action taken 
as a dealer or a broker (waste management), which causes or is likely to cause death or 
serious injury to any person or substantial damage to the quality of air, the quality of 
soil or the quality of water, or to animals or plants.

Here again the same problem arises : the collection, transport, recovery or disposal 
of waste is as such an abstract endangerment crime of model I. However, like in provi-
sion (a) there is a requirement that this act would either cause or be likely to cause 
damage to human health or to the environment. Again, “likely to cause” would make 
them fit in the concrete endangerment crimes of model II whereas “causes” makes it 
the more serious concrete harm crime of model III, whereby within model III a dis-
tinction could be made as far as the penalty is concerned between the case where 
“only” substantial damage to the environment is caused and the case where death or 
serious injury to any person is concerned, which would make the crime obviously 
more serious.

(c) the shipment of waste, where this activity falls within the scope of Article 2(35) 
of Regulation (EC) No 1013/2006 of the European Parliament and of the Council of 
14 June 2006 on shipments of waste 17 and is undertaken in a non-negligible quantity, 
whether executed in a single shipment or in several shipments which appear to be 
linked.

This is perhaps a harder one to classify : to the extent that there is “merely” unlawful 
shipment of waste it is the unlawfulness of the shipment that is penalized which would 
make it an abstract endangerment crime of model I. However, since it also includes a 
requirement that the shipment should be undertaken “in a non-negligible quantity” one 
could equally argue that this unlawful shipment also caused threat of harm to the envi-
ronment, which would make it a concrete endangerment crime of model II. That 
would, however, require that there would also be abandonment of disposing of waste 
in an unlawful manor. The endangerment created by the shipment could be merely 
abstract, whereas an endangerment created by disposal or abandonment would be con-
crete.

(d) the operation of a plant in which a dangerous activity is carried out or in which 
dangerous substances or preparations are stored or used and which, outside the plant, 
causes or is likely to cause death or serious injury to any person or substantial damage 
to the quality of air, the quality of soil or the quality of water, or to animals or plants.

Again this is an example of a rather complicated formulation : the unlawful opera-
tion of a plant as such is a classic example of an abstract endangerment crime of 

17 OJ L 190/1 of 12 July 2006.
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model I. However, in this case the condition is added that this operation would cause or 
would be likely to cause death or serious injury to humans or to the environment. Here 
the same comments apply as to provisions (a) and (b). To the extent the provision 
focuses on causing personal injury or harm to the environment it can be considered a 
concrete harm crime of model III ; to the extent that this operation is merely “likely to 
cause” these effects it would be a concrete endangerment crime of model II.

(e) the production, processing, handling, use, holding, storage, transport, import, 
export or disposal of nuclear materials or other hazardous radioactive substances 
which causes or is likely to cause death or serious injury to any person or substantial 
damage to the quality of air, the quality of soil or the quality of water, or to animals or 
plants.

In this respect we can be short since the provision has the same construction as (d) 
hence it is either a concrete endangerment crime of model II or a concrete harm crime 
of model III depending on whether the endangerment (likely to cause) or concrete 
harm (causes) is required.

(f) the killing, destruction, possession or taking of specimens of protected wild fauna 
or flora species, except for cases where the conduct concerns a negligible quantity of 
such specimens and has a negligible impact on the conservation status of the species.

Here the classification seems relatively simple since “killing, destruction, possession 
or taking” all seem to require a specific consequence, which goes beyond the mere 
endangerment and would make them fit all into model III. However, taking a closer 
look one notices that once more the provision in fact hides various types of behaviour 
of a different nature : killing and destructing specimens of protected wild fauna or flora 
could definitely be considered as a concrete harm crime of III and more particularly 
one with an environmental focus (III B). However, the possession or taking of those 
specimens could, but should not necessarily be of a same seriousness to the extent that 
restoration is still possible. In that case it could be argued that possessing or taking 
those specimens certainly constitutes a concrete endangerment according to model II 
and more particularly an actual endangerment (model II A). This may be an argument 
in favour of differentiating the penalty between on the one hand possession or taking 
and on the other hand killing and destructing, whereby the latter would obviously be 
more serious.

(g) trading in specimens of protected wild fauna or flora species or parts or deriva-
tives thereof, except for cases where the conduct concerns a negligible quantity of such 
specimens and has a negligible impact on the conservation status of the species.

This seems more like an abstract endangerment crime, comparable to offence (c) 
discussed above (unlawful shipment of waste). After all, unlawful trading in protected 
wild fauna or flora may lead to an endangerment of particular values, but the endan-
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germent is rather abstract. The focus of the offence is rather on the unlawful character 
of the trading, which would make it fit into model I and hence of a less serious nature 
than the offences protecting similar values in (f).

(h) any conduct which causes the significant deterioration of a habitat within a pro-
tected site.

This provision seems to be relatively easy to classify since a concrete harm is required 
(significant deterioration of a habitat within a protected site) which makes it a concrete 
harm crime of model III with an environmental focus (III B).

(i) the production, importation, exportation, placing on the market or use of ozone-
depleting substances.

Here again the provision is rather difficult to classify since at least five different types 
of behaviour are mentioned which can all potentially endanger the ozone layer, but in 
some cases the danger may be merely abstract (for example in case of production) 
whereas in other cases the danger may be more concrete (placing on the market) or 
could even lead to concrete harm (use of ozone-depleting substances). Depending on 
which type of behaviour is at stake potentially any of the models could hence apply.

3. –  Judge or legislator ?

This way of looking at the various offences in the directives has the advantage that it 
can provide some guidance, at least as far as the question is concerned how the serious-
ness of different offences can be compared and how this can subsequently be reflected 
in the levels of the statutory penalties. An important question in that respect is of 
course whether the differentiation according to the protected interests should be 
reflected in the legislation (that may ideally be the case) or whether a broader range of 
penalties should be made available and hence there would be larger reliance on the 
discretionary powers of the judge to match a particular penalty to a specific offence.

Arguments can be made in both directions. The judge will undoubtedly ex post have 
the best information on how the specific behaviour affected the values protected by the 
legislator and would thus be in a good position to determine what constitutes a propor-
tionate penalty for the particular offence. However, the argument could also be made 
that it should primarily be the democratically elected legislator that takes ex ante the 
decision what type of penalties will apply to what type of behaviour.

Of course the principle of legality requires that the conditions for criminal liability 
should be specified by the legislator and the requirement of lex certa also implies that 
conditions for criminal liability should be specified as clearly as possible. Even though 
the legislator should determine the penalties there is still the option of providing very 
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broad penalty provisions, hence allowing a large amount of discretion to the judge to 
determine which would be a proportionate penalty for a particular offence.

V. –  Effective, proportional
and dissuasive penalties

The directive 2008/99 underline that penalties will have to be effective, dissuasive 
and proportionate. This is a notion which comes from the European Court of Justice. 
The Court held that even though Member States remain free in the choice of instru-
ments for the implementation of a directive, the penalties in case of violation of imple-
menting legislation should at least be effective, proportionate and dissuasive. This was 
held by the Court in the so-called Greek Corn Case. 18 It would go too far to discuss in 
detail how these three notions could be implemented by the Member States, but a few 
indications could be provided. 19

A. –  EFFECTIVE

Effectiveness requires that a penalty is such that the goal set by the legislator could be 
reached. Given that the goal of European environmental law is to reach a high level of 
environmental protection penalties should be such that this goal can be reached. The 
effectiveness of a penalty will to a large extent depend upon its ability to create specific 
and general deterrence. This is closely related to the second requirement, that penal-
ties should be dissuasive. A specific element of effectiveness of penalties in environ-
mental criminal law is that two additional functions can be distinguished (in addition to 
dissuasion) :

A second function is that the penalty should also aim at restoration of harm caused in 
the past. This is sometimes translated in the notion that the penalty should lead to a 
“restitutio in integrum”. In simple words, it means that the penalty should also lead to the 
consequences of the environmental crime being undone by the perpetrator. This may 
of course have consequences for the type of penalty chosen.

A third function of the penalty is that not only harm caused in the past should be 
undone, but that the penalty should equally aim at prevention of future harm. It may 
e.g. make little sense to impose a heavy monetary penalty upon a legal entity, if one 
knows that the installation which lays at the source of the pollution is still going to be 

18 ECJ 21 September 1989, Case C-68/88.
19 A more detailed analysis is provided in M. FAURE, “Effective, proportional and dissuasive penalties in 

the implementation of the Environmental Crime and Ship-Source Pollution Directives : Questions 
and Challenges”, European Energy and Environmental Law Review, 2010, 256-278.
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used by the firm which paid the fine. Hence, the penalty system may also aim at reach-
ing a specific prevention by avoiding the pollution to continue.

These specific functions of the criminal penalty (restoration of harm done in the past 
and prevention of future harm) are probably specific to environmental criminal law 
and may have consequences for the type of penalties chosen. These functions may be 
quite important as indicators of the effectiveness of an environmental criminal penalty 
system.

B. –  DISSUASIVE

In addition penalties should be dissuasive as well. Economic theory could be used to 
explain when potential polluters will be dissuaded from committing environmental 
crime. Economic theory predicts that if

B = benefits

p = probability of being detected, prosecuted and convicted

S = sanction actually imposed

then the decision of the violator depends on :

B ≶ p × S

On the basis of this very simple formula, it can be indicated, what from this deter-
rence perspective, the goal of criminal law should be : sanctions should be of such a 
type and magnitude that the expected costs are higher than expected benefits to the 
perpetrator. In this way, it could be held that penalties would be “effective and dissua-
sive”.

A simple example could illustrate this : suppose that the benefits from an environ-
mental crime (for example costs that can be saved) are € 10.000 and that the sanction 
that would be imposed in case of a conviction would be € 100.000. If the probability of 
detection would be 10 % and the probability of conviction 50 % the expected cost for 
the polluter would be 10 % × 50 % × € 100.000 = € 5.000. This simple example 
shows that ex ante a rational polluter would decide to commit the crime for the simple 
reason that his expected benefits (€ 10.000) are higher than the expected costs 
(€ 5.000).

A conclusion at the policy level from this very simple model is that the penalties to 
be imposed are strongly linked to expected benefits to the perpetrator, but also to 
harm to society : the larger the harm to society is resulting from an environmental 
crime and the larger potential benefits to the perpetrator, the higher the expected pen-
alty will have to be to reach an effective dissuasion. Second, the optimal penalty to be 
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imposed ex post will also to a large extent depend upon the probability to be appre-
hended, prosecuted and convicted.

The lower the probability of detection was, the higher the penalty should be that is ex 
post effectively imposed. One, admittedly rough, conclusion from this formula is hence 
that it would be interesting to verify on the basis on the nature of the crimes whether 
it is possible to predict that particular violations would lead to higher benefits to the 
polluter, larger harm to society and a low probability of detection. Those would all be 
indications of the necessity to deter with higher penalties.

C. –  PROPORTIONAL

Turning to the requirement of proportionality I can refer to the theoretical model 
presented above (4.1) which allows to link penalties to environmental offences in a 
proportional manner. The advantage of looking at the various offences in this way is 
that one can focus on the type of values protected by the offence (merely environmen-
tal values or also human health) and the way in which these values are endangered by a 
particular behaviour can also be distinguished : hence it allows to differentiate between 
situations where a particular behaviour merely constitutes an abstract danger to a par-
ticular value, a concrete danger or actually harms the protected value (environment or 
human health).

To the extent that the protected values become more endangered or harmed by par-
ticular behaviour it may make sense to reflect this in the level of the statutory penalties 
as well. Hence looking at the offences in this way may provide some guidance, at least 
as far as the question is concerned, on how the seriousness of different offences can be 
compared and how this can subsequently be reflected in the levels of the statutory pen-
alties.

VI. –  Vague notions

An issue that came up during the implementation process is that the Directive 2008/
99 refers to a variety of rather vague notions. Already preamble 5 to the directive 
refers to the fact that “in order to achieve effective protection of the environment, 
there is a particular need for more dissuasive penalties for environmentally harmful 
activities, which typically cause or are likely to cause substantial damage to the air, 
including the stratosphere, to soil, water, animals or plants, including to the conserva-
tion of species”. These vague notions also appear in the specific offences listed in the 
mentioned directives, and presented above in section 4.2.2. The notion of “substantial 
damage” is for example used in article 3(a), (b), (d) and (e) of Directive 2008/99.
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Other vague notions are used as well. For example Articles 3(c), (f) and (g) of Direc-
tive 2008/99 refers to “(non) negligible quantities or impacts” and Article 3(d) of 
Directive 2008/99 refers to “dangerous activities and substances”. To some extent the 
use of these vague notions in criminal law may be problematic since it would violate 
the lex certa requirement which follows from the legality principle in criminal law and 
requires that the law should be sufficiently precise for the potential perpetrator to 
know whether he will fall under the scope of the criminal law or not. Given the case 
law of the Court in Strasbourg, it may be necessary for the legislator to provide a fur-
ther indication in order to interpret the vague notions used in the directives.

The question then arises where one can find such an indication. To some extent the 
answer is obvious since the notion of unlawfulness as defined in article 2(a) refers 
directly to the European legislation listed in annexes A and B. Hence, an obvious ques-
tion would be whether this long list of directives can provide any interpretation and 
guidance as far as the vague notions are concerned. Relying on those would have several 
advantages. First of all these directives are (or at least should have been) transposed into 
national law and hence there is Member States’ legislation implementing the directives 
listed in annexes A and B on which a criminal provision could rely. Second, the advan-
tage of using (to the extent possible) legislation implementing this Environmental 
Directive would also be that more unity in the environmental criminal legal framework 
is created. After all, the unlawfulness notion refers to that type of legislation ; hence it 
would be logical that such legislation is also used by giving further guidance to the 
vague notions. Third, the alternative of another type of interpretation would simply 
mean that every Member State could in principle provide its own interpretation to what 
it understands by the vague notions in the Environmental Crimes Directives.

With a bit of imagination it is hence not difficult to find possibilities to interpret a lot 
of the vague notions referred to in the Environmental Crimes Directives in the directives 
listed in Annex to Directive 2008/99 and even to some extent in other environmental 
directives (not listed in Annex). To the extent that quality standards have been deter-
mined or dangerous substances have been defined by Member States this may be very 
helpful for Member States who whish to provide more precision in their legislation. To 
an important extent national legislation implementing European Environmental law 
may hence be called on by Member States wishing to provide more precision and guid-
ance in the implementation of vague notions contained in the Environmental Crimes 
Directives. This may on the one hand better satisfy the lex certa principle and on the 
other hand also provide the harmonising effect desired by the European Commission. 20

20 For further details on the problems caused by the vague notions in the environmental crimes 
directives see M. FAURE, “Vague notions in environmental criminal law”, Environmental Liability, 2010, 
119-133 and 163-170.
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VII. –  Concluding remarks

The European Environmental Crimes Directives discussed in this contribution are 
quite important for a variety of reasons. It is, after a long constitutional conflict, the 
first time that Member States are forced to use the criminal law to penalise violations 
of national legislation, implementing European law. It hence constitutes an important 
step towards a truly European environmental criminal law. Of course one could criti-
cise this tendency and wonder whether a European criminal law is really needed. 
Questions could especially be asked concerning the exclusive focus on the criminal law 
as a sanctioning mechanism, since the Commission apparently attaches a lot of weight 
to the criminal law compared to other remedies such as administrative penalties. Those 
reflections are to some extent no longer relevant since Member States will have to deal 
with the directive 2008/99 which, at the time of writing, should already have been 
implemented.

The directive 2008/99 impose, as we showed above, very precise obligations upon 
the Member States as far as criminalising particular environmental offences are con-
cerned. This raises particular questions e.g. with respect to the implementation tech-
nique that will be chosen. The European Commission will not have an easy task in 
verifying compliance with the directive, since the question can be asked how one can 
verify whether penalties imposed in Member States legislation are indeed truly “effec-
tive, proportional and dissuasive” and the question can equally be asked how Member 
States will be dealing with some of the vague notions included in the directive. They 
can, as I suggested, find some inspiration in other environmental directives.

More importantly is perhaps the question whether the European citizen (and for this 
Journal – consumer) will notice a lot from these European directives as far as increased 
environmental protection is concerned. That will, as is often the case with European 
Environmental law, to a large extent depend upon the state of environmental criminal 
law in the particular Member States today. For some Member States, that already had a 
very elaborate protection of the environment through criminal law (and who should 
therefore not have a lot of work in implementing the directive), the directives probably 
do not change that much. However, for Member States that did not have such an elab-
orate protection awarded to the environment via criminal law yet (and who will hence 
have substantial work implementing these directives), it will actually mean that a 
potentially better protection is provided to individuals against environmental pollu-
tion. However, even there the protection remains “potential”.

After all, the problem is that it will not suffice to impose “effective, dissuasive and 
proportionate” penalties in legislation. They also have to be implemented. This is an 
issue which is well recognised by the ECJ as well : in its well-known Spanish Strawber-
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ries Case 21 the Court held that a lack of effective prosecution against violators of 
implementing legislation can be considered as a violation of European law. That is 
hence the next issue to which attention will have to be paid as well : after providing a 
solid theoretical framework the focus should now turn to improving the enforcement 
system. Indeed, the effectiveness of a criminal law system is to a large extent also 
dependant upon its enforcement in practice. That may in many Member States still be 
a source of worry and should hence be a source of attention as well.

21 ECJ 9 December 1997, Case C-265/95.
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