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Introduction - the CAI, a contested 
agreement on investment

On 30 December 2020, the European Commission 
announced that an agreement between negotiators 
was reached on an EU-China Comprehensive 
A g reem ent  o n  Invest m ent 
(CAI). On 22 January 2021, the 
Commission then published the 
dra� agreement (before legal 
scrubbing and possible substanti-
ve amendments that cannot be ru-
led out). Ever since its announce-
ment, there has been an animated 
debate about the substance, the ti-
ming and geopolitical repercus-
sions of the agreement. Substan-
ce-wise the agreement was al-
most immediately criticised be-
cause of its alleged meagre human rights conditio-
nality (see for example  and ). In terms of ti-here here
ming it was suggested that the agreement has been 
rushed through so that it could be announced befo-
re the end of the German Council Presidency of the 
EU. Lastly both in terms of timing and geopolitical 
rami�cations, which Henry Gao also looks into in 
this Weekend Edition, it was questioned (see  here
and ) whether announcing the agreement less here
than a month before a new US President would assu-
me office was a sensible way to signal the strategic 
autonomy of the EU or whether it jeopardised a re-

forging of the Atlantic alliance. �is debate will no 
doubt continue with the prospect of the subsequent 
phases through which an international agreement 
comes into being. Anticipating the signature and 
conclusion of the agreement, this contribution will 
focus on this institutional dimension of the proce-
dure through which the EU commits itself to the 

terms of the CAI. In particular, it 
will address: the quali�cation of 
the CAI as a mandatory EU-only 
agreement, the lack of provisio-
nal application of the agreement, 
and the internal EU procedure 
through which the EU rati�es 
the agreement.

A mandatory EU-only 
agreement

�e CAI  as a sui generis agree-has been described
ment because it is a trade agreement that does not 
deal with trade in goods, and an investment agree-
ment that does not cover investment protection. As 
noted in the introduction by Isabelle Van Damme to 
this Weekend Edition, despite its name, the CAI the-
refore is not a comprehensive agreement. As noted 
by Johanna Jacobsson, it will not replace or superse-
de existing agreements between the Member States 
and China. Furthermore, it will be concluded as an 
EU-only agreement, although that had not been en-
visaged as such at the start. Of course, while EU-
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https://trade.ec.europa.eu/doclib/press/index.cfm?id=2233
https://www.spiegel.de/international/business/human-rights-concerns-experts-demand-suspension-of-eu-china-investment-deal-a-f81c9641-9ed6-4a59-bfb8-5a4508201bfd
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https://www.clingendael.org/publication/eu-should-not-rush-investment-deal-china
https://www.institutmontaigne.org/en/publications/wins-and-losses-eu-china-investment-agreement-cai
https://verfassungsblog.de/dancing-with-the-dragon/
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only agreements may well be comprehensive there is a clear correlation 
between the scope of international agreements and their nature (mixed 
or EU-only): the broader an agreement’s scope, the higher the chances 
that it covers issues which come under reserved national competences 
or shared competences, rather than exclusive EU competence. As will 
be recalled in the following sections, whenever an agreement covers at 
least one such issue the agreement becomes mandatory, respectively fa-
cultatively, mixed.

�e original negotiating directives

In October 2013, the Council of the EU and the Member States adop-
ted negotiating directives for the Commission. �e fact that this was a 
joint effort is not without importance: �e directives were not merely 
adopted by the  under Article 218(2) TFEU but also by the Council
Member States who collectively (but in their individual capacity) aut-
horised the Commission to negotiate the CAI with China on their 
behalf. �is solution was chosen because, in the opinion of the Mem-
ber States, national competences were also at issue. In the pre-Lisbon 
era, one solution used for resolving this type of shared competence is-
sues was to have a double-headed delegation consisting of the Com-
mission and the rotating presidency (see for example the directives for 
the negotiation of the association agreement with Ukraine, see also the 
chapter by Smyth, p. 305). Here however, the Commission (rather 
than the rotating presidency) was mandated by the Member States to 
act on their behalf. 

Still, at the time the negotiating directives were adopted, the Commis-
sion objected to the Council’s decision to have the Member States also 
grant a collective authorisation to the Commission by noting the areas 
which the Council thought came under shared competence (portfolio 
investment, dispute se�lement, property and expropriation aspects in 
fact fell under EU exclusive competence). Obviously, this statement 
was made before the Court of Justice’s clari�cation of the EU’s post-
Lisbon trade and investment competences in . In that Opinion 2/15
Opinion, the Court rejected the Commission’s claim that the EU held 
an exclusive competence over portfolio investment (paragraph 238). It 
also held that rules on dispute se�lement are typically ancillary to the 
main substantive provisions and thus fall within the same competence 
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https://data.consilium.europa.eu/doc/document/ST-14091-2013-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-14092-2013-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-5480-2007-EXT-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-5480-2007-EXT-1/en/pdf
https://www.bloomsbury.com/au/mixed-agreements-revisited-9781841139548/
https://curia.europa.eu/juris/document/document.jsf?text=&docid=190727&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=124244
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of the la�er (paragraph 276). As a result, the mecha-
nism to se�le disputes between the parties did not 
come under the EU’s exclusive competence (given 
that the FTA included rules on portfolio invest-
ment). �e investor-State dispute se�lement 
(ISDS) mechanism removed disputes from the ju-
risdiction of national courts and therefore the 
Court held that it could not even be quali�ed as anci-
llary to begin with (paragraph 292). 

Navigating mixity pitfalls

�e dra� CAI has inadvertently 
navigated all these obstacles. For 
political reasons it does not con-
tain rules on investment protec-
tion and portfolio investment. 
Instead, the dra� CAI mainly con-
tains provisions on market ac-
cess, a level playing �eld, and sus-
tainable development. Taking in-
to account the Court’s clari�ca-
tions in Opinion 2/15, the CAI 
squarely falls within the EU’s ex-
clusive competence. Indeed, the 
market access provisions pass the Court’s test of rela-
ting speci�cally to trade (in services) because they 
are essentially intended to promote, facilitate or go-
vern trade and have direct and immediate effects on 
such trade. �e level playing �eld provisions also 
meet that test or are ancillary (for example transpa-
rency provisions). �e annexes to the CAI, which 
were published in March 2021 reveal the exact com-
mitments in the area of transport. Pursuant to Arti-
cle 207(5) TFEU, transport is largely excluded 
from the common commercial policy. �is means 
that when the EU wants to include the transport sec-
tor in its trade agreements, it cannot rely on the 
CCP legal basis and must instead rely on the secto-

ral transport legal bases. Unlike the CCP, the EU’s 
competence in transport is not a priori exclusive in 
the sense of Article 3(1) TFEU and instead is sha-
red. �e EU’s competence then only becomes ex-
clusive when the AETR test in Article 3(2) TFEU is 
met. In relation to the CAI, it indeed appears that 
the Commission negotiated the commitments in 
such a way that they are covered by exclusive com-
petences (pursuant to either Article 3(1) or (2) 

TFEU). For instance, apart from 
those limited transport commit-
ments which the Court in Opi-
nion 2/15 (paragraph 68) classi-
�ed as coming under Article 
207(1) TFEU (that is the CCP) 
rather than Article 207(5) 
TFEU, air transport is excluded 
from the scope of the CAI.

�e rules on sustainable deve-
lopment

�e same applies to the provi-
sions on sustainable develop-

ment. �e institutional provisions in this area are in 
line with those approved by the Court in Opinion 
2/15: in terms of dispute se�lement, the sustainable 
development chapter is isolated from the State-to-
State Dispute Se�lement mechanism, as also high-
lighted by Johanna Jacobsson, and has its own rather 
so� mechanism involving a Panel of Experts, just li-
ke the free trade agreement (FTA) with Singapore. 
�e substantive provisions on sustainable develop-
ment in the CAI do not seem to go beyond the 
bounds which the Court, again in Opinion 2/15, de-
�ned for non-trade objectives to be subsumed un-
der the CCP through Articles 205 and 207(1) se-
cond sentence TFEU and Article 21 TEU. In that re-
gard, the Court stressed that Singapore and the EU 

�e Agreement mainly
contains provisions
on market access, a
level playing �eld,

and sustainable
development
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simply recon�rmed their ‘compliance with the obli-
gations that stem from the international agreements 
concerning social protection of workers and envi-
ronmental protection to which they are party’. 
Admi�edly, the CAI does include references to ILO 
Conventions which China has not rati�ed but it ‘me-
rely’ imposes a best-efforts obligation on China to 
‘make continued and sustained efforts on its own ini-
tiative to pursue rati�cation’ of those Conventions. 
�is is the same rather weak language as may be 
found in the FTA with Korea on which a dispute pa-
nel recently adopted an opinion (see further be-
low). While some might deplore this so� language 
from a political point of view, especially in light of 
the outcome of the dispute with Korea (see below), 
it would seem that from a legal perspective, this lan-
guage ensures that the provisions on sustainable de-
velopment remain an integral part of the CCP (cf. 
paragraph 147 of Opinion 2/15). Put differently, 
the question may be asked whether a strict obliga-
tion to ratify the ILO Conventions would result in a 
requirement in the CAI that cannot be subsumed 
under the CCP any longer and for which the EU 
only has a shared competence?

No political choice open for facultative mixity

�e  of the Council Legal Service leaked opinion
(CLS) on the Trade and Cooperation Agreement 
with the UK makes clear what the stakes are in case 
one provision in an international agreement is cove-
red by shared competence. According to the CLS, if 
an agreement covers one or several areas where the 
EU has shared competences which have not yet 
been exercised, there is a possibility to conclude it as 
a mixed agreement (paragraph 22). �e Council 
and Member States stress the unfe�ered(?) political 
choice which the Council has in opting (or not) to 
exercise the EU’s shared competence. It should be 

stressed however that this is only so when those 
parts (under shared competence) are not ancillary 
to the parts coming under EU exclusive competen-
ce. Otherwise, pursuant to the absorption doctrine, 
the agreement will be a mandatory EU-only agree-
ment. To recall, under that absorption doctrine, if 
an EU measure pursues two purposes or comprises 
two components and if one of these is identi�able as 
the main or predominant purpose or component, 
whereas the other is merely incidental, the measure 
must be founded on a single legal basis, namely that 
required by the main or predominant purpose or 
component (see for example the judgment in the 
Kazakhstan case, ). �at centre of gra-paragraph 37
vity of the measure then ‘absorbs’ the subsidiary or 
ancillary elements. In light of this doctrine a caveat 
may apply in respect of the CLS’ statement that, if an 
agreement covers one or more areas outside EU 
competence, mixity is obligatory. Whether that is 
the case depends on whether the absorption doctri-
ne can be applied to provisions that come under 
Member States’ reserved competences (Advocate 
General (AG) Koko� strongly rejected this in her 
Opinion in the AMP Antarctique case ( ), point 82
while AG Wahl seemed more sympathetic in his 
Opinion on the Marrakesh agreement ( ), point 122
for a discussion, see Chamon, ). �ese pp. 142-147
questions, namely whether facultative mixity is enti-
rely subject to a political choice within the Council 
and the vertical application of the absorption doc-
trine, remain to be se�led by the Court. As discus-
sed in a , at least Advoca-recent EU Law Live Op-ed
te General Hogan in his  on Opinion in Avis 1/19
the Istanbul Convention has endorsed the view that 
the choice is indeed for the Council to make.

In light of the above, it is therefore important to 
stress again that the entire CAI appears to come un-
der the EU’s exclusive competence and that, even as-
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http://eulawanalysis.blogspot.com/2021/01/the-brexit-deal-council-legal-service.html
http://curia.europa.eu/juris/document/document.jsf?text=&docid=205321&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2247700
http://curia.europa.eu/juris/document/document.jsf?text=&docid=202422&doclang=en#Footref47
http://curia.europa.eu/juris/document/document.jsf?docid=183130&doclang=en#Footref74
https://www.nomos-elibrary.de/10.5771/9783845277134-137/constitutional-limits-to-the-political-choice-for-mixity?page=1
https://eulawlive.com/op-ed-ag-hogans-opinion-in-avis-1-19-regarding-the-istanbul-convention-by-merijn-chamon/
https://curia.europa.eu/juris/document/document.jsf?docid=238745&doclang=en
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suming that facultative mixity boils down to a pu-
rely political choice, the CAI is a mandatory EU-
only agreement. 

Lack of provisional application – maxi-
mising the European Parliament’s leve-
rage?

Since the CAI is arguably entirely covered by EU ex-
clusive competences it would seem logical that pro-
visional application is not envisaged for the CAI. 
While it is true that provisio-
nal application is a characte-
ristic feature of mixed agree-
ments, in practice most of 
the agreements provisio-
nally applied by the EU are 
EU-only agreements (see 
Chamon, ). �e Trade p. 889
and Cooperation Agree-
ment (TCA) with the UK is 
a signi�cant case in point. 
Unlike the TCA, however, there is no pressing rea-
son why the CAI should be imminently applied. Pro-
visional application results in inter-institutional ten-
sions because the European Parliament is not for-
mally involved in the decision on provisional appli-
cation (other than being informed thereof) (see 
Driessen, pp. ; and Passos, pp. ). 759-764 380-393
�e commitment of the Commission to propose 
the provisional application of trade agreements 
only a�er the European Parliament has given its con-
sent (see Ursula Von der Leyen’s political guidelines 
for the 2019-2024 European Commission, ) of p. 17
course bolsters the Parliament’s position but it is me-
rely a gentlemen’s agreement, as the TCA with the 
UK illustrates, that cannot be enforced in Court. 
�e Parliament has long made an issue of its limited 
formal role (see its Resolution of 25 March 2009, pa-

ragraph 46). Even if it retains a formal veto power to 
most international agreements, the threshold for re-
fusing to consent to an international agreement that 
is already (partially) provisionally applied is much 
higher than refusing to consent to an international 
agreement that has only been signed. In addition, 
the leverage of the EU over the partner with which it 
has negotiated an agreement diminishes in case of 
provisional application, as the costs of terminating 
provisional application are higher than the costs of 
not ratifying a signed (but not provisionally ap-
plied) agreement. �at the CAI is not signed or pro-

visionally applied has beco-
me especially notable since 
China imposed sanctions in 
late March 2021 against seve-
ral EU citizens, including �-
ve MEPs in retaliation to EU 
sanctions over China’s treat-
ment of its Uyghur minority, 
as also discussed by Henry 
Gao. Should the Parliament 

decide to withhold its consent to this agreement, 
the political and economic costs of such a decision 
would be lower compared to a situation where the 
CAI would already be provisionally applied.  

�e internal rati�cation procedure

In light of the Court’s established legal basis test, the 
substantive legal bases for the Council’s decisions 
on the signature and conclusion of the CAI will pro-
bably be Articles 91, 100(2) and 207(4) TFEU. 
Considering that  applies, Article 218(6)(v) TFEU
the European Parliament will have to give its con-
sent. Furthermore, because none of the exceptions 
prescribing unanimity under Articles 218(8) or 
207(4) TFEU appear to apply, the Council may 
adopt its decisions through quali�ed majority vote. 

�e entire Agreement appears
to fall under the EU's exclusive
competence and is a mandatory

EU-only agreement
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https://academic.oup.com/ejil/article/31/3/883/5908084
https://kluwerlawonline.com/journalarticle/Common+Market+Law+Review/57.3/COLA2020691
https://brill.com/view/book/edcoll/9789004347175/B9789004347175_022.xml
https://ec.europa.eu/info/sites/info/files/political-guidelines-next-commission_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52009IP0181
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52009IP0181
https://www.politico.eu/article/china-throws-eu-trade-deal-to-the-wolf-warriors-sanctions-investment-pact/
https://www.politico.eu/article/china-throws-eu-trade-deal-to-the-wolf-warriors-sanctions-investment-pact/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E218
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It is at least to be expected that the Commission will 
put forward its proposals based on this premise. 
�is legal backdrop provides the European Parlia-
ment with the most congenial political circumstan-
ces: it is faced with neither the fait accompli of poten-
tially having to shoot down an agreement that is al-
ready provisionally applied nor (necessarily) a 
Council unanimously in favour of an agreement. 

On the CAI, the Parliament has been  on the vocal
human rights conditions in China. �e fact that the 
CAI will be an EU-only agreement and that it will 
not be provisionally applied will mean that all eyes 
will be on whether the Parliament regards the hu-
man rights conditionality in the CAI as sufficient. In 
more general terms the European Parliament has 
been adamant about the integration of sustainable 
development chapters in the EU’s FTAs (see Coo-
remans & Van Calster, ). For instance, the Tra-p. 199
de Agreement with Columbia and Peru (a mixed 
agreement) was signed in 2012 and has still not ente-
red into force. Instead it is being provisionally ap-
plied. In 2012 the Parliament adopted a critical Re-
solution consented but still  to the conclusion of the 
agreement with Columbia and Peru. Several years 
a�erwards  however, it remarked that impro-in 2019
vements in the area of sustainable development still 
had to be made. It seems clear that by already con-
senting to the agreement and given the provisional 
application, the Parliament’s leverage was by then di-
minished. No doubt the Parliament will also be 
mindful of experiences under other FTAs. �e FTA 
with Korea was the �rst to contain a separate chap-
ter dedicated to sustainable development (see Coo-
remans & Van Calster, ) and also imposed an p. 192

obligation on Korea to make ‘continued and sustai-
ned efforts’ to ratify a number of ILO Conventions 
(among which is the same Convention No 29 at is-
sue in the CAI). �e enforcement of this obligation 
has been cumbersome, however. While in January 
2021 the panel convened at the request of the EU 
found that Korea had failed some of its obligations 
under the FTA, its ‘efforts for the past three years sa-
tisfy the legal threshold of the provision’ requiring it 
to ratify the fundamental ILO Conventions. �e 
CAI now presents an opportunity to the Parliament 
to proceed differently in terms of procedure, timing 
and conditionality.

Also, at a more fundamental level and from a demo-
cratic perspective, the CAI could be a watershed mo-
ment. Like the Comprehensive Economic and Tra-
de Agreement (CETA) with Canada, it is a much-
mediatised trade agreement which seems a perfect 
topic for . �e po-debate in a European public sphere
litical debate and cleavages around the CAI are es-
sentially the same in every Member State. In the ca-
se of CETA, however, the European Parliament was 
denied its role as the most appropriate forum to 
hold this European debate, because CETA’s mixed 
character incentivised and resulted in 27 (or 28) na-
tional public debates. All this is different for the CAI 
for which the Parliament will have to tread carefully 
between different interests: internally, it must be 
seen as a credible but reliable partner to the other 
EU institutions and as a defender of their interests 
and fundamental rights; externally it must ensure 
that the EU remains to be seen as a credible econo-
mic partner and a proponent of fundamental values 
and rights. 

�e European Parliament has been
adamant about the integration of
sustainable development chapters
in the EU’s FTAs

https://www.europarl.europa.eu/doceo/document/TA-7-2013-0411_EN.html?redirect
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