
 

 

 

The impact of Europeanization in Cyprus Contract Law
and the spill-over to matters of civil procedure
Citation for published version (APA):

Mouttotos, N. (2021). The impact of Europeanization in Cyprus Contract Law and the spill-over to matters
of civil procedure: more pieces on the mosaic? [Doctoral Thesis, Maastricht University]. Eleven
International publishing. https://doi.org/10.26481/dis.20210419nm

Document status and date:
Published: 01/01/2021

DOI:
10.26481/dis.20210419nm

Document Version:
Publisher's PDF, also known as Version of record

Please check the document version of this publication:

• A submitted manuscript is the version of the article upon submission and before peer-review. There can
be important differences between the submitted version and the official published version of record.
People interested in the research are advised to contact the author for the final version of the publication,
or visit the DOI to the publisher's website.
• The final author version and the galley proof are versions of the publication after peer review.
• The final published version features the final layout of the paper including the volume, issue and page
numbers.
Link to publication

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright
owners and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these
rights.

• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal.

If the publication is distributed under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license above,
please follow below link for the End User Agreement:
www.umlib.nl/taverne-license

Take down policy
If you believe that this document breaches copyright please contact us at:

repository@maastrichtuniversity.nl

providing details and we will investigate your claim.

Download date: 22 May. 2023

https://doi.org/10.26481/dis.20210419nm
https://doi.org/10.26481/dis.20210419nm
https://cris.maastrichtuniversity.nl/en/publications/8e89daca-c672-487e-b43e-2eec53f95a43


The Impact of Europeanization 
in Cyprus Contract Law and the 

Spill-Over to Matters of Civil 
Procedure

More Pieces on the Mosaic?

Nicholas Mouttotos

April 2021



Copyright © 2021 Nicholas Mouttotos
All rights reserved. No part of this book may be reproduced or transmitted in any form or by any means without prior 
permission in writing by the author. 
Cover Design: Andrea Verni
Layout and design: Andrea Verni
Printing: ProefschriftMaken, www.proefschriftmaken.nl



The Impact of Europeanization in Cyprus Contract Law and the Spill-Over 
to Matters of Civil Procedure 

More Pieces on the Mosaic?

 
To obtain the degree of Doctor by Maastricht University, on the authority of the Rector 
Magnificus, Prof. dr. Rianne M. Letschert in accordance with the decision of the Board of Deans, 

to be defended in public on Monday 19th of April 2021, 13:00

by 

Nicholas Mouttotos



Ph.D. Defense Date: April 19, 2021, 13:00. 

Supervisor: Prof. dr. Jan Smits
Co-supervisor: Dr. Agustín Parise

Members of the Assessment Committee: 

1. Prof. dr. C.M. van Rhee, Professor of European Legal History and Civil Procedure, Maastricht University 
(Chair);

2. Dr. J. Oosterhuis, Associate Professor Methods and Foundations, Maastricht University;

3. Prof. dr. S.C. Symeonides, Professor of Law, Willamette University College of Law, USA;

4. Dr. N.E. Hatzimihail, Associate Professor of Law, University of Cyprus, Cyprus.

Bodies which have contributed financially to the completion of this dissertation:

Cyprus Scholarship Foundation 
Max Planck Institute Luxembourg for International, European and Regulatory Procedural Law



Contents

Acknowledgments 9

List of Abbreviations 13

I. Introduction 15

1.1 Motivation  15

1.1.1 Research questions 16

1.1.2 Methodology 17

1.1.3 Sources 18

1.2 Structure  24

Part I. Approximation from Theory 29

II. The Legal System of Cyprus as a Mixed Legal System 31

2.1 Introduction 31

2.2 The Idea of Legal Classification 32

2.3 Mixed Legal Systems 36

2.3.1 The ‘classical mixed jurisdictions’ and the similarities with Cyprus  37

2.4 Historical Overview 41

2.4.1 A British colony 44

2.4.2 Independence 46

2.4.3 Elements of the solution: Bizonal Bicommunal Federation 48

2.5 The Cyprus Economy 52

2.6 The Legal System 54

2.6.1 Procedural law 57

2.6.2 The judiciary 59

2.6.2.1 The Supreme Court as a ‘supercourt’ 60

2.6.3 Contract law 62

i



Contents

2.6.3.1 The importance of the English common law for the development of 
contract law in Cyprus 64

2.6.3.2. Legal doctrine in Cyprus 66

2.6.3.3 Commercial law follows the dominant economy 66

2.6.3.4 Stare decisis and legal reasoning 68

2.7 Accession to the EU and the Challenges 70

2.7.1 The decreasing transposition deficit 71

2.7.2 The tension between common law and European law in the realm of 
contract law 73

2.7.3 The tension between EU law and the common law in the realm of civil 
procedure 75

2.8 Conclusions 77

III. Comparative Law and Economics 81

3.1 Introduction 81

3.2 Convergence as a Movement Towards Efficiency - the Competitive Process 83

3.2.1 Doctrine vs discretion and judicial adaptability 86

3.2.2 The interpretation of contracts 87

3.3 Institutional Competition and Private Law 88

3.3.1 The legal origins thesis  90

3.3.2 The importance of institutional infrastructure 92

3.4 Competition between Legal Systems, the LOT and Contract Theory 96

3.4.1 The relation between formal contract law and enforcement 99

3.5 LOT and European Law  99

3.6 Procedural Law 103

3.7 The Impact of Brexit on Regulatory and Judicial Competition 105

3.8 Conclusion  107

IV. Contract Law in the Aftermath of the Financial Crisis 111

4.1 Introduction 111

4.2 The Important Role of National Courts in the EU following the Financial Crisis

ii



Contents

 113

4.3 Cyprus Law 114

4.3.1 Contractual interpretation under Cyprus law and English caselaw  115

4.3.1.1 The shift toward a more flexible approach to issues of contractual 
interpretation  116

4.3.1.2 The importance of textual interpretation in Cyprus law and the state of 
flux in English law 117

4.4 Consent and Standard Form Contracts 119

4.5 Security and Stability in Transactions vs Equity and Restorative Contractual 
Justice 121

4.5.1 Rectification under the common law 123

4.6 Good Faith as a General Principle of EU Law  123

4.7 Good Faith under the Common Law 127

4.8 Good Faith under Cyprus Law 130

4.8.1 Article 288 of the Greek Civil Code 132

4.9 The Battle between the Ethic of Self-interest and Self-reliance 133

4.9.1 EU law as a tool for contract modification 134

4.9.2 Rebus sic standibus as a solution to the Subprime Crisis 135

4.10 Conclusions 140

Part II. Approximation from Practice 145

V. The Impact of European Law on Contract Law in Cyprus 147

5.1 Introduction - The Cyprus Crisis  147

5.2 The Legal Framework for Private Debt Restructuring in Cyprus 150

5.2.1 Interpreting the terms of the contract - foreign currency loans 154

5.2.1.2 The approach of Greek courts in relation to the risk associated with 
foreign currency denominated loans 156

5.2.1.3 The contrast in the evidentiary basis used by the courts in Cyprus and 
the courts in Greece  157

5.2.1.3.1 Currency exchange fee vs. exchange rate risk 158

iii



Contents

5.3 Public vs Private Banking Laws 161

5.3.1 Banking law in Cyprus  163

5.3.2 The intrusion of financial regulatory standards in traditional contract law
 165

5.4 Contract Law - The sui generis Banker-Customer Relationship and the Emerging 
Risks 167

5.4.1 The importance of credit risk – information obligations as a mechanism 
for shifting the risk to the creditor  168

5.5 Liability of Financial Institutions for Mis-selling Practices  169

5.5.1 Fiduciary law 170

5.5.1.1 The approach of Cypriot courts towards emerging duties of care 172

5.5.1.2 The recognition of certain duties of care in the English common law – 
the distinction between mere provision of information and advice  175

5.5.2 Common law duty to advise or warn - actions for negligent misstatement
 178

5.5.3 Duty of care  180

5.5.3.1 Duty of care under Greek law 181

   184

5.5.3.2 The definition of consumer under European law – does the level of 
knowledge of the customer play any role in the status as a consumer? 184

5.6 Shifting the Risk from Debtors to Creditors -The Impact of MiFID 186

5.6.1 The approach of Cypriot courts 189

5.6.1.1 The role of the state in protecting weaker parties  192

5.7 Legislative Control of Fairness  194

5.7.1 The breakdown of relationship banking 194

5.7.2 Consumer protection under Cyprus law 195

5.7.2.1 The beginnings of consumer protection in Cyprus  196

5.7.2.2 Relaxation of the burden of proof 197

5.7.2.3 The role of general principles of private law in protecting the consumer - 
consumer protection still in its infancy 199

iv



Contents

5.7.2.4 The protection of weaker parties in continental systems - going beyond 
B2C transactions  200

5.7.3 Directive on Unfair Terms in Consumer Contracts 201

5.7.3.1 Two core requirements for establishing unfairness 203

5.7.3.2 Terms describing the main subject matter of the contract 206

5.7.3.2.1 Transparency of terms  207

5.7.4 Directive 93/13 before Cypriot courts 210

5.7.4.1 The unfairness of arbitration clauses - Cyprus vs European approaches 
 213

5.7.4.2 A shift in the application of Law 93(I)/96 after the financial crisis 216

5.7.5 Unfair Commercial Practices Directive 220

5.7.5.1 The development of the law on commercial practices by the CJEU 222

5.7.6 Consumer Credit Directive  223

5.7.7 Mortgage Credit Directive  225

5.7.8 The interplay between Directive 93/13 and the other consumer protection 
directives 227

5.8 The Changing Landscape: Public Enforcement of EU Law 228

5.8.1. The Office of the Financial Ombudsman 228

5.8.2 The Director of the Competition and Consumer Protection Service 231

5.9 Proposals and Recommendations to Increase the Effectiveness of the Directives
 237

5.10 Conclusions 240

VI. Procedural Law as a Tool Towards Changing the Law 247

6.1 Introduction  247

6.2 The Civil Procedure Rules 248

6.3 The Judicial System and Economic Development 251

6.3.1 Enforcing contracts 253

6.3.2 The efficiency of civil justice systems  256

6.3.2.1 The influence of the comparative data on procedural reforms and the 

v



Contents

role of EU institutions 261

6.4 The Common Law/Civil Law Efficiency Divide  262

6.4.1 The adversarial vs the inquisitorial system 263

6.4.1.1 Convergence between the two systems  266

6.4.2 The role of the judge as a passive arbiter of a dispute 268

6.4.3 Responsibility of counsels to bring cases with reasonable prospects of 
success (meritorious cases) 270

6.5 The Necessity for Reform 272

6.5.1 New developments 274

6.5.1.1 Case management 277

6.5.1.2 Training of Judges 281

6.5.1.3 Specialized courts 282

6.5.1.4 Court automation 285

6.6 Enforcement and the Impact of EU Law 287

6.6.1 Effective enforcement as a principle of EU law 290

6.6.1.1 The ex officio examination of unfair terms 291

6.6.1.2 The repercussions of the ex officio doctrine on national systems of civil 
procedure 293

6.6.2 Alternative Dispute Resolution 297

6.6.3 The importance of privatization of adjudication as a method to dismantle 
the monopoly of the law  299

6.6.4 Consumer ADR  300

6.6.5 Collective redress mechanisms 303

6.6.6 Mechanisms for consumer collective redress in Cyprus 304

6.6.7 The role of administrative authorities empowered under EU law 305

6.6.7.1 The Director of the Consumer Protection Service and the enforceability 
of its decisions 307

6.7 New Deal for Consumers 309

6.8 Civil Procedure as a Tool for Achieving the Regulatory Goals of Substantive Law
 312

vi



Contents

6.9 Conclusions  313

VII. Conclusions 317

7.1 The Coherence of Private Law and the Autonomous Character of EU Law  318

7.1.1 The fragmented plurality of norms and the divergent implementation of 
EU law 320

7.2 The Impact of Europeanization on Civil Procedure 321

7.2.1 The procedural law reform 322

7.2.2 The influence of the LOT 324

7.3 Insights from the Implementation of EU Law in a Mixed Jurisdiction 324

7.3.1 The reception of European law in Cyprus 325

7.4 The Impact of EU Law - Conclusions from this Study 327

7.4.1 The influence of Directive 93/13 on national contract law 327

7.4.1.1 The unwillingness to rewrite contracts and the recent shift in the 
application of consumer protection legislation  328

7.5 Areas of Future Research 330

7.5.2 The introduction of collective redress mechanisms 330

7.5.3 The role of the Financial Ombudsman in insolvency proceedings 331

7.6 Impact Paragraph 332

List of References 335

List of Cases 381

vii





The research and writing process of this dissertation has taken place in various parts of 
Europe, which enabled the author to gain access to relevant material. The Faculty of Law of 
Maastricht University provided the necessary infrastructure to facilitate the completion of this 
academic Ph.D. During the course of the Ph.D., the author had the opportunity to attend 
faculty research and discussion meetings which contributed greatly to this dissertation.  

Special gratitude is owed to the author’s esteemed supervisor Professor Jan Smits for 
generously agreeing to supervise the work and for his invaluable support and tutelage throughout 
the duration of this Ph.D. Professor Smits initially supervised the author’s LL.M. thesis which 
introduced the legal system of Cyprus as part of the “third legal family”. His approach on issues 
of comparative law and the role that competition between legal systems plays in driving change 
in mixed jurisdictions inspired the author greatly, whereas his expertise on private law and the 
discussion about theories of harmonization, unification and convergence was of benefit to 
the final outcome. The vital advice, continuous guidance and patience that Dr Agustin Parise 
provided and expressed was instrumental in not only being able to finalize the dissertation but 
will also guide the author in any major future endeavor. His expertise on mixed jurisdictions 
and comparative law in general, as well as his attention to detail and discipline was extremely 
beneficial. The author is also indebted to all the members of the Assessment Committee, namely, 
Professor van Rhee, Dr Oosterhuis, Professor Symeonides and Dr Hatzimihail. A great amount 
of inspiration and motivation for the project came from the works of Professor Symeonides 
and Dr Hatzimihail. Dr Hatzimihail’s mentorship at the author’s bachelor studies, as well as his 
contribution in bringing the legal system of Cyprus to the attention of comparative law scholars, 
is what driven the interest in the completion of this research project.  

The author’s gratitude extends to the Cyprus State Scholarship Foundation for financially 
supporting the research, and to the Max Planck Institute Luxembourg for International, 
European and Regulatory Procedural Law to which the author is indebted for hosting him as a 
Visiting Scholar. The author is grateful to Viktoria Drumm at Max Planck Institute Luxembourg 
for facilitating the very productive stay at the Institute, Philippos Siaplaouras and Janek Nowak 
for their comments on the work which were taken into consideration. The author benefitted 
from the collections at the library of the Max Planck Institute, which was also enriched with all 
the requested material by the author, to support this research project. 

Excerpts of this dissertation were presented at a number of conferences and workshops 
that enriched the research greatly. Special mention should be made to the Maastricht University 
Ph.D. Workshop with Professor Symeonides who provided valuable feedback especially regarding 

Acknowledgments

9



Acknowledgments

the complexities that surround the legal system of Cyprus. The Ph.D. workshop with Professor 
Zimmermann at Maastricht University was also beneficial to the research particularly the 
feedback regarding the comparative aspects of European consumer law. Discussions also with the 
MEPLI members and feedback was very much appreciated and reflected in the dissertation. The 
author thanks the anonymous reviewers at the Journal of Civil Law Studies and the Common 
Law World Review as well as Professor Olivier Moréteau and Dr Cian Murphy for their support 
and insights which helped improve the research. 

The author thanks Stephen Manchon for proofreading the work and offering a psychological 
boost to cross the finish line and Proefschriftmaken for their printing services. Special mention 
should also be made to Licette Poll for her assistance at every stage of the Ph.D. and to Professor 
Calliess for the valuable time spent at the Institute for Commercial Law at the University of 
Bremen, which was of benefit to this Ph.D. 

This book is dedicated to the author’s parents Costas and Eleni Mouttotou who have 
sacrificed a lot in order to support this endeavor. The author would not be able to finish this 
project without the support of his partner Andrea Verni and he is particularly thankful for 
her sacrifices but also of the intellectual discussions that challenged the author’s research. Her 
meticulousness and attention to detail is reflected also in the design of this book. A great amount 
of gratitude is owed to the author’s brothers Kyriakos Mouttotos and Andreas Mouttotos and 
sister Margarita Mouttotou for their unwavering support by various means and belief in the 
author’s ability to get through the challenges. 

10



Acknowledgments

11





List of Abbreviations

ADR - Alternative Dispute Resolution

CBC - Central Bank of Cyprus

CCB - Contingent Convertible Bonds

CEPEJ - European Commission for the Efficiency of Justice 

CESL - Common European Sales Law 

CFD - Financial Contracts for Differences

CHF - Swiss Franc

CISG - United Nations Convention on Contracts of the International Sale of Goods

CJEU - Court of Justice of the European Union 

CPR - Civil Procedure Rules (Cyprus)

CPS - Consumer Protection Service

DBR - Doing Business Reports (World Bank)

ECB - European Central Bank

ECHR - European Convention on Human Rights

ECtHR - European Court of Human Rights

EU - European Union

GDP - Gross Domestic Product

ICSID - International Centre for Settlement of Investment Disputes

ICJ - International Court of Justice

IMF - International Monetary Fund

LOT - Legal Origins Thesis

MiFID - Directive on markets in financial instruments (EU)

NPL - Non-Performing Loans

OECD - Organization for Economic Cooperation and Development 

RoC - Republic of Cyprus

TRNC - ‘Turkish Republic of Northern Cyprus’ 

UK - United Kingdom

UN - United Nations

UNIDROIT - International Institute for the Unification of Private Law

USA - United States America

13





1.1 Motivation 

Symeon Symeonides correctly points out that the “diverse elements that compose the law 
of Cyprus owe their origin and survival to its troubled political history. They are accidents of 
history”.1  A mixed system is by definition suggestive of a turbulent past, but also of an uncertain 
future. Cyprus’s long periods of foreign occupation, which is still present on the island, have 
formed and are forming its legal system. Firstly, by the inheritance of the common law system 
and secondly by the prevailing sense of an interim stage which the legal system is perceived to 
be, until Turkish Cypriots return on their posts. Therefore, the malfunctions “Cyprus problem”2 
have spilled over in the legal system, while it is uncertain what the impact of a future political 
settlement will be. These problems might be considered qualities, as they make the legal system 
of Cyprus intellectually intriguing for comparative law scholars. 

This dissertation examines the impact of European contract law - to a larger extent and 
taking into account the consumer acquis - and civil procedure – the regulation of which is 
increasingly becoming a topic of discussion in the European Union (EU)3  given the principle 
of procedural autonomy of Member States and the efforts after the financial crisis to ensure the 
effective enforcement of European law - upon the legal system of Cyprus taking into account its 
mixed elements and whether these elements have contributed towards a smooth reception of EU 
law. While Nikitas Hatzimihail argued in 2013 that it may still be too early to assess the impact 
of EU law upon the legal system of Cyprus,4  the financial crisis and its effects render such an 
assessment possible. The analysis in this dissertation focuses on contract law and civil procedure, 
which arguably have been impacted the most especially in the aftermath of the financial crisis. 

1 Symeonides 2003, p. 454. 
2 The term is used to describe the 1974 invasion and eventual occupation and the de facto division of the island that 
began from 1963.
3 Outside of cross-border litigation which has already been regulated from legislative measures such as Regulation 
1215/2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 
351. 
4 Hatzimihail 2013, p. 95.
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I. Introduction

Building upon Hatzimihail’s work in his effort at understanding a ‘unique’ legal system by using 
comparative law theory to understand the doctrinal development and elaboration of Cyprus law, 
this dissertation attempts to offer its own contribution towards that end, by using also the theory 
developed by Jan Smits that mixed jurisdictions may provide insights into the future elaboration 
of European private law.5 By borrowing from the two traditions they are presumed to create a 
third way, which is neither purely civil nor a common law construct.6 This is what makes them 
valuable in the modern post-national academic debate, since the open-endedness of the idea 
of mixed systems can be a model for Europe.7  However, European law presents the biggest 
challenge to the hold of English contract and commercial law in Cyprus. 8

Despite the modern conception that a mixture of law is a commonplace of all legal systems, 
the nature of the mixture is not. This is what distinguishes mixed jurisdictions from other mixed 
and hybrid legal systems. Kenneth Reid suggests that the third legal family has not produced a 
third system of laws but instead demonstrates some of the possibilities for selection, combination 
and rationalization of existing rules drawn from a variety of sources. 9

1.1.1 Research questions

This dissertation aims to provide answers to one main research question and four sub-
questions. The main research question is: 

 - To what extent does the process of Europeanization affects Cyprus contract law, in  
particular, and how does this influence spill over to matters of civil procedure and,  
consequently, changes the character of private law at large?

 - The following sub-questions are relevant to the main research question: 

 - To what extent may private law be regarded as a coherent unitary system? 

 - To what extent does European private law have an autonomous character within the 
private law system of Cyprus?

 - To what extent has civil procedure been impacted by EU law and Europeanization in 
general? 

 - What insights can be provided by the implementation of EU law in a mixed jurisdiction 
such as Cyprus? 

 - To what extent has the legal system of Cyprus been more receptive to EU influences, as a 
result of its mixed character and given the comparative literature noting the attractiveness 
of the open-ended character of such mixed systems?

5 Smits 2001.
6 See also, Visser 2003, p. 77.
7 Smits 2008, p. 2.
8 Hatzimihail 2017a, p. 228.
9 Reid 2003, p. 19.
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I. Introduction

1.1.2 Methodology

A method is also described as the means of obtaining data classified into usable conceptual 
units as well as a means of ordering and measuring them.10  The method of comparison entails 
observation, and research of data which will be juxtaposed, contrasted and compared at a later 
stage in order to serve the purposes of the writer. This dissertation starts with the collection 
and description of data on the basis of carefully constructed classificatory schemes, such as the 
mixed jurisdiction theory, then proceeds with the discovery and description of uniformities 
and differences on the basis of the data collected, and formulates inter-relationships between 
component elements such as the implementation of EU law in jurisdictions which have 
influenced the development of Cyprus law.

The dissertation will subsequently verify the tentative hypotheses by a caselaw and statutory 
analysis and construct the cumulative acceptance of various basic propositions. Therefore, a 
doctrinal approach is employed in order to describe the existing law (lex lata) in a neutral and 
consistent manner and place the prevalent sources of law in a system.11  As Jan Smits indicates 
this is not: “an etheric activity unconnected to reality, but an essential part of the legal activity 
aiming to capture the subtleness of the law […]” which helps towards understanding and solving 
practical problems. Therefore, legal doctrine aims also at searching for practical solutions that fit 
the existing system best (lex ferenda).12 In order for such propositions to be produced the various 
tools of legal realism will be employed, such as law and economics13 and critical legal studies.14  

Comparative law and economics will also form part of this study in order to explain the 
convergence of legal systems as a movement towards efficiency. The method first developed by 
Ugo Mattei, combines the instruments and methodologies of the two disciplines involved – 
comparative law and law and economics – in order to better understand the reasons of existing 
legal rules and institutions and their evolution. It takes a dynamic approach to law by focusing on 
the study of phenomena of legal divergence and convergence.15  Convergence is the phenomenon 
of different legal systems reaching similar solutions to the same problem from different points of 
departure. This process in modern legal systems can be justified in a movement towards efficient 
solutions. The framing of legal rules, according to Mattei, may be explained as the outcome of a 
competitive process.16 It is the same idea behind the theory of jurisdictional competition, which 
in this case focuses on the survival of the most efficient legal doctrine at zero transaction costs. 
According to Mattei et al. comparative law and economics by comparing the law of alternative 
legal systems with the ‘efficient’ model offered by economics provides the possibility of measuring 

10 Örücü 2012, p. 560.
11 Smits 2015b. See also, Hutchinson 2015, p. 130. 
12 Smits 2015b. 
13 Law and economics focuses on efficiency; a legal situation is deemed efficient if a right is given to the party who would 
be willing to pay the most for it. Moreover, it places certain emphasis on incentives and people’s responses to these 
incentives. See Rubin 2019, last visited, 17/08/2019. See also, Cooter, Ulen 2011: arguing that law and economics or 
the economic analysis of law is the use of the mathematically precise theories of economic analysis (price theory and game 
theory) and empirically sound methods (statistics and econometrics) for analyzing the effects of the implicit prices that 
laws attach to behavior, at p. 3.
14 Critical legal studies is a theory which states that the law is necessarily intertwined with social issues. Proponents of 
critical legal studies believe that the law supports the interests of those who create it. See “Critical Legal Theory”, Legal 
Information Institute, Cornell Law School, last accessed on 17/08/2019. 
15 Mattei, Antoniolli, Rossato 2000, p. 505.
16 Mattei 1997.
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I. Introduction

the core of the legal system, since economic models may be used to measure the real impact of a 
given set of legal signals on the market actors.17  Comparative law and economics is, essentially, a 
positive discipline which deals with transplants that have been transferred from one legal system 
to another, examining the reason and lessons behind such transplants from the standpoint of 
efficiency. It also takes a normative aspect of the law, since, again from the standpoint of efficiency, 
it deals with the transplants which are appropriate and how they should and can be made.18  

The functionalist approach of comparative law analyzes the differences and similarities 
between legal systems, and assumes that societies have similar problems that are solved with 
different rules but usually achieving a similar result.19 Comparison, thus, focuses on these 
different rules and, when detached from a cultural and doctrinal context, comparison, through 
the functionalist method, can provide a basis for harmonization of laws usually performed by 
“common core” principles such as the codification projects for Europe that appeared in the early 
2000s. This dissertation, as an exercise in comparative law, uses the functionalist approach by 
comparing rules of the two major legal traditions of the West. 

The tertium comparationis of the dissertation will be the European contract law regime 
which primarily focuses on protecting the consumer and the procedural changes that result from 
the attempt to construct such an effective regime within the legal system of Cyprus. The effort 
will be to examine how legal discourse in Cyprus is changing as a result of harmonization with EU 
derivative law (in the area of private law) as well as to provide material for the ongoing theoretical 
discussions about European private law governance, and the contributions of mixed jurisdictions 
to legal hybridity, ultimately enriching the supply of solutions. Despite the complexity of the 
legal system,20 as well as the political conflict present for almost half a century, which renders 
any attempt at a thorough examination of the legal system and its driving forces difficult from 
the outset, the main goal will be to obtain experimental data which will in the end provide the 
foundation of the verifiable inference that mixed systems, indeed, offer a ‘wealth of experience’21  
on how courts and legislators are able to use materials of both traditions.

1.1.3 Sources

Lucinda Miller identifies three different ways in which “Europeanization” can be understood: 
first, it could refer to the development of contract law rules at the European level; second it 
could describe the impact of EU derivative law on national contract laws; and third it could 
be regarded as synonymous to the process of harmonization.22 The process of Europeanization 
seeks to achieve both harmonization and convergence.23 This dissertation examines the second 
perspective, namely the transformation to domestic contract law when exposed to European law. 
The focus at the European level is largely on convergence with regard to formal doctrine and the 
results such doctrine indicates.24 

17 Mattei, Antoniolli, Rossato 2000, p. 506-507. 
18 Ibid. 
19 Lerner 2019, p. 1-28. 
20 Smits 2015c. 
21 Reid, Zimmermann 2000, p. 3.
22 Miller 2011, p. 4 et seq. 
23 Twigg-Flesner 2013, p. 3. 
24 Ibid. 
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I. Introduction

The process of Europeanizing contract law is primarily shaped by the legislative activity of 
the EU, through the adoption of directives touching on various aspects of contract law, mainly 
consumer law.25 This dissertation takes the view that the Europeanization process is driven also by 
the legal origins thesis, since the completion of the internal market is underlined by competition 
and regulation under the overall design of economic efficiency.26

Contract law at the EU level is essentially instrumental – the purpose is to improve the 
functioning of the internal market.27  This has resulted in the instrumentalization of fairness 
doctrines for the purpose of market clearance.28 Therefore, economic efficiency enhanced by 
competition between legal orders is a driving force of the Europeanization of contract law. Troika 
states, as in the case of Cyprus, are called to transplant foreign legal institutions that are perceived 
to provide more efficient results. A new wave of transplants is taking over the legal system of 
Cyprus as a result of European institutions and recommendations from institutions such as the 
World Bank and the International Monetary Fund. Adoption of a foreign model in such a case 
is a condition for giving loans.29 This transform both the recipient states as well as the private law 
of such states. In the wake of the financial turmoil, two contemporary phenomena took place: 
first, the mission of financial regulators now encompasses not only stability and market efficiency 
but also consumer protection and financial inclusion.30 The overarching principle of the internal 
market has become financial stability.31 The post-crisis wave of EU financial regulation moves 
towards more detailed prudential standards and a more pervasive role in the financial field, while 
at the same time focusing on stability and effective supervision rather than just competition.32  

Consumer protection involves the allocation of regulatory authority between market and 
state and raises important questions about contract law. The reaction of all legal systems to the 
situation where one party has so much more economic clout than the other that it can dictate the 
terms of the contract led to what are termed as ‘regulated contracts’, contracts where the freedom 
of contract is not absolute.33 At stake is the extent of state intervention in economic processes as 
contrasted to a hands-off approach frequently seen as emanating from the concept of freedom of 
contract.34 This debate is often related to the differences within the Western legal tradition.35 The 

25 Projects such as the Draft Common Frame of Reference as well as the Principles of European Contract Law are 
significant aspects of the process, although it is very unlikely that they have any impact on common law systems, 
specifically in the case of Cyprus, where soft law instruments are not taken into consideration at the legislative and 
adjudicative level, while it is doubtful whether they are chosen as the applicable law of contracts. Lando, Beale, 2000; von 
Bar, Clive, Schulte-Nölke 2010. See also Section 5.7.2.4, where it is mentioned that courts in continental jurisdictions 
have applied the UNIDROIT Principles of International Commercial Contracts even in the absence of an express choice 
by the parties. 
26 Micklitz 2016, p. 640. 
27 Twigg-Flesner 2013, p. 11. 
28 Micklitz 2016, p. 629. 
29 Smits 2006, p. 495. 
30 See also Macchiavello 2018. 
31 Micklitz 2016, p. 627. 
32 Macchiavello 2018, p. 64. 
33 Zweigert, Kötz 1998, p. 331-332. 
34 Maurer 2007, p. 355; Ramsay 1985, p. 353. 
35 Harold Berman has been the main scholar attached to the notion of “Western Legal Tradition” through various 
writings. He explained that by West he meant the historically developing culture of the peoples of Western Europe, who 
from the late eleventh to the early sixteenth century shared a common allegiance to the Roman Catholic papal hierarchy 
and who from the sixteenth century to the twentieth century experienced a series of national revolutions, each of which 
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common law system has been more strongly associated with securing individual interests against 
arbitrary invasion by the state.36  Moreover, it more forcefully constraints the remedies available 
for breach of contract.37

In contrast, ‘a little drop of social oil’ was included when preparing - and interpreting - civil 
codes in the continental tradition.38 The state has a greater part in all respects in the continental 
tradition by providing and policing the substantive terms of the agreement.39 Today, even as 
common law doctrines such as undue influence40 are used in novel, protective ways, opinions 
of legal scholars vary particularly as to the appropriate nature of EU consumer law, calling on 
the one hand for a shift of emphasis from private to public law, which implies a shift from the 
normative standard of the reasonably circumspect to the vulnerable consumer,41 and demands 
for a “resistance of the formal ethics of freedom”, a return to the Kantian character of private 
law to prevent the “deprivation of liberty”.42 The debate has been also presented in terms of an 
opposition between ‘individualists’ or formalists who favor a system grounded on freedom of 
contract and party autonomy, and ‘altruists’ or welfarists who argue for a more social conception 
of private law in general.43  

As a general rule, contract law offers considerable scope for the parties’ private autonomy. 
In the absence of specifically designed legal rules for banking contracts, private autonomy often 
gives way to the underlying standard contract terms of the banks. Standard contract terms have 
in essence been the largest part of the development of banking contract law, where in the field 
of supervision law, regulations started to multiply in the middle of the last century and now 
they form part of the law on personal loans. These terms are subject to a fair and reasonable test 
to protect the consumer. Directive 93/13 on Unfair Terms in Consumer Contracts (Directive 
93/13) has harmonized the great diversity of rules applied in the Member States. EU consumer 
rules, with the exception of distant selling of financial services and consumer credit, are based on 
minimum harmonization, thus substantial differences still remain even in the fully harmonized 
sections, leaving room for competition between Member State laws at the level of consumer 
protection.44 As Hans Micklitz points out, this is even more so if the differences in enforcement 

had repercussions throughout Europe. He also includes non-European peoples who eventually were brought within the 
historically developing Western culture by colonization or religious and political and cultural affinity and interchange. 
Secondly, by “legal”, Berman refers to the systems of positive law and legal science that have developed in the West since 
the twelfth century, legal systems that share common historical foundations, common sources as well as concepts. The 
first such legal system was the canon law of the Roman Catholic Church. Finally, by “tradition” Berman refers to the 
sense of continuity between past and future, the partnership of the generations, the looking backward to the ancestors for 
inspiration in moving forward to posterity. See Berman 2000, 740-741. See also, Berman 1978, p. 553. 
36 Maurer 2007, p. 366. 
37 Pargendler 2018, p. 143. 
38 Maurer 2007, p. 367. 
39 Pargendler 2018.  
40 Common law does not provide any general principle allowing a person to back out of a manifestly prejudicial contract 
on the ground that advantage was taken of his inability to negotiate. The doctrine of undue influence implies that in 
cases where there is a special relationship of trust such that the reliant party was entitled to look to the other for full 
information and proper advice then any contract made between them which is disadvantageous to the weaker party 
is presumed to be due to the ‘undue influence’ of the other party. See, Zweigert and Kötz 1998, 330. See also Section 
5.5. 
41 See Domurath 2013. 
42 See Maurer 2007, p. 89. 
43 See generally Kennedy 2001. 
44 Micklitz 2016, p. 632. 
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are taken into account. Be that as it may, Member States and the European Commission seem 
unwilling to engage in open competition over the level of protection. Member States promote 
the advantages of their national private legal orders in business circles,45 without comparative 
information and with limited success, in what is called ‘systems competition’.46 However, 
the consumer degree of trust in their national legal orders differs considerably across the EU. 
Consumers in the northern part of Europe feel better protected than those in the southern 
part.47 In this environment, comparative law scholars have “shied away from confronting such 
preconceptions with a substantiated analysis of the differences between the levels of protection”.48

Such reluctance is attributed to the Savignyian heritage, which indeed governs the 
relationship between national private legal orders today.49 National private legal orders are 
treated equally, and this treatment is enshrined in the Brussels Regulations on jurisdiction and 
enforcement as well as the other private international law documents of the EU.50 Economists 
and political scientists, though, have taken over this task.51 Efforts to link economic performance 
of a country with its legal system, resulted in the Doing Business Reports (DBR) of the World 
Bank. The reports comprise cross-country comparisons measuring the regulations that enhance 
business activity and those that constrain it and motivated by the quest for finding the best 
rules for a prosperous economy. They are based on the legal origins thesis, which presupposes 
that legal origin impacts economic growth, and have been successful at inciting legal reform 
in many countries in the world.52 The legal origins literature uses legal families as the point of 
departure for comparison between important sectors of the economy. Comparative law scholars 
have ignored their relevance, thus missing the opportunity to examine a literature that raises 
important challenges.53  

The legal origins thesis has had a significant influence in the elaboration of EU private 
law as well as civil procedure in recent years by enhancing the impetus for competition between 
common law systems and continental legal systems.54 This dissertation takes the legal origins 
literature into account in order to explore whether  the economic performance of a country is 
the result of or in any way dependent on its legal system. It will be an attempt to confront the 
preconceptions with regard to the differences at the levels of consumer protection. The European 
notion of the average consumer, for example, was diachronically seen as being at odds with 
the common law which is assumed as emphasizing laissez-faire values that go against the EU’s 
general fairness test. Therefore, this requires a reexamination of and discussion about the correct 
design of contract law.However, with the British exit from the EU, it is debatable whether such 
reexamination could take place. The recent attacks on the core of EU consumer protection law 

45 See infra Chapter 3. 
46 See generally, Smits 2011 
47 Wilhelmsson 2004, p. 317-337. 
48 Micklitz 2016, p. 633. 
49 Ibid.
50 Regulation (EC) 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters OJ L 12. 
51 See, inter alios, La Porta, Lopez – De Silanes, Shleifer & Vishny 1998; Glaeser & Shleifer 2002; Posner 2011. On the 
opposite view: Klerman, Mahoney 2006; Klerman, Mahoney, Spamann, Weinstein 2011. 
52 See ibid. 
53 Michaels 2009, p. 765. 
54 Micklitz 2016, p. 633. 
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coming from US multinational companies such as Apple and Amazon,55 and also from behavioral 
economics that shifts the focus away from market to human behavior,56 may act as an incentive 
for such a discussion. Behavioral economics views European consumer law as dysfunctional due 
to its reliance on the information paradigm and its interventions into the regulation of standard 
contract terms, while ignoring the fact that consumers have inherent biases.57  

Although the enforcement of EU law was left to the Member States based on the principle 
of procedural autonomy, with a number of directives setting out rights for consumers but not 
addressing the enforcement of those rights, the New Deal for Consumers, however, has placed 
particular emphasis on the effectiveness of EU law and the procedural mechanisms available 
for remedying violations of EU law. In order to strengthen the level of compliance with EU 
law and specifically with consumer protection rules, the EU is reshaping civil procedure in the 
Member States, with Cyprus being called to adopt a number of reforms in order to build a more 
effective and reliable procedural system. Consumer law, hence, has spilled over in other areas 
of the law such as civil procedure, in order to ensure the effective application of such norms. 
This is a realization that civil proceedings serve to demonstrate the effectiveness of the law as 
well as provide the opportunity for judges to perform their function of interpreting, clarifying, 
developing and applying the law.58 National courts and authorities take a central stage in the EU 
legal order since they are responsible for providing effective protection of rights derived from EU 
law. This protection may take the form of interim measures, or, furthermore, require genuine 
case management where EU law gives rise to large number of cases.59 This certainly increases the 
requirement for investment in the civil justice system in order to meet the obligations under EU 
law. The assumption has for a long time been that EU law does not interfere with the national 
organization of the judiciary nor with the national judicial procedures.  60The enforcement of EU 
law has to fit into the existing national structures and procedures. However, EU law, especially 
in the aftermath of the financial crisis, has brought about significant changes in the procedural 
landscape,61 raising questions as to civil procedure’s status in private law theory. 

As Mathew Shapiro indicates, two views prevail in relation to civil procedure’s status in 
private law theory, namely, civil procedure functioning as a necessary adjunct of private law 
but remaining completely separate from it; and civil procedure, or certain aspects of it, forming 
part of the bodies of law enforced through it, including the different branches of private law.62 
Following the financial crisis in 2013, new legislation was adopted in Cyprus to deal with the 
problem of non-performing loans.63 The EU has also tackled the problem by introducing the 
Mortgage Credit Directive,64 whereas the Court of Justice of the European Union (CJEU) has 

55 T-104/17, Apple v EUIPO – Apo International [2018]; C-191/15, Verein für Konsumenteninformation v Amazon EU 
Sàrl, [2016]. Both judgments essentially reflect on the issue of whether the ‘average’ consumer will be misled by certain 
commercial practices. However, see also the General Court’s annulment of the Commission’s decision regarding the Irish 
tax rulings in favor of Apple, T-778/16 Ireland v. Commission and T-892/16 Apple Sales International and Apple Operations 
Europe v. Commission [2020]. 
56 See Thaler, Sunstein 2008. 
57 Micklitz 2016, p. 634. See also, Ben-Shahar, Schneider 2014. 
58 Jolowicz 2000, p. 71. 
59 Prechal, van Ooik, Jans, Mortelmans 2005, p. 9. 
60 Ibid. 
61 See infra Chapter 6 on the impact of the Justice Scoreboard and Section 6.6 on the importance of the principle of 
effectiveness as a vehicle for procedural harmonization.  
62 Shapiro 2020. 
63 See infra Chapter 5 
64 Directive 2014/17/EU. 

22



I. Introduction

given a number of judgments interpreting Directive 93/13 with a view to better protecting the 
consumer of financial services and in general.65 Nonetheless, problems of enforcing substantive 
law have emerged.66  The recent focus on ensuring the effectiveness of EU law designed to protect 
consumers is a realization and reaffirmation of Sir Henry Maine’s statement  that “[…]substantive 
law has at first the look of being gradually secreted in the interstices of procedure[…]”.67 This is 
what Bart Krans views as the ‘invisible pillar’ as far as  the European influence on civil procedure 
law, namely, national procedural law acting as a vehicle of EU law, but also EU law through 
directives and regulations finding its way into national procedural law.68 The ex officio doctrine is 
one such rule that found its way into national civil procedure through European directives and 
is examined in detail in Chapter 6.69 

The influence of Europeanization of civil procedure in the case of Cyprus is more direct, 
since through the Structural Reform Support Service of the European Commission, assistance 
is provided for reforming the system of administration of justice. Soft law instruments such as 
the EU Justice Scoreboard70 also influence civil procedure to a great extent, since it is considered 
as part of the EU’s toolbox to strengthen the rule of law by contributing to promoting judicial 
reform and standards on the rule of law.71 Among the measures promoted, for example by the EU 
Justice Scoreboard, are the use of alternative dispute resolution mechanisms, court specialization 
and the introduction of case management systems. In Chapter 6 the argument is made that such 
measures make the differences between adversarial and inquisitorial systems less pronounced and 
drive the procedural law of Cyprus closer to civil law stereotypes. 

Changes in civil procedure in Cyprus are, finally, influenced to a great extent by the legal 
origins literature, since the general perception is that what matters for improvements to the 
quality of legal institutions and by extension the economy at large, is not only the reform of 
substantive law related to economically crucial areas, but also the enforcement of law, procedural 
efficiency and other political and social developments that may affect the results. Enforcement is, 
thus, crucial for the functioning of substantive law. The EU is, therefore, realizing the importance 
of civil procedure which has to be viewed in relation to private law. The focus is, hence, on 
providing appropriate remedies for EU law violations and instrumentalizing civil justice 
systems to that end, thus, pushing towards further European integration rather than having an 
intellectual discussion as to the appropriate design of private law and contract law in particular. 
All these aspects are taken into account in this dissertation in a holistic approach that purports 
to combine insights from other disciplines, mainly economics, in order to examine the impact 
of EU law on specific areas of the law in Cyprus, taking also into account the various approaches 
taken by the common law and continental law72 and also to make verifiable inferences as to the 

65 See infra Chapter 5. 
66 The European Commission recently sent an additional letter of formal notice to Cyprus because national rules do not 
comply with EU law on unfair commercial practices and unfair contract terms. See Section 2.7.2. See also Section 5.2 
on the problems of enforcing substantive law such as the new regime on insolvency and bankruptcy. See also Section 
5.9. 
67 Maine 1883, p. 389. 
68 Krans 2015, p. 571 et seq. Krans argues that two more pillars exist: one being the influence of the European Convention 
on Human Rights as well as the Charter of Fundamental Rights, and the second being the crossroads of civil procedure 
law and private international law as a result of the growing number of European regulations in private international 
law. 
69 See ibid, 573. See also Section 6.6. 
70 See European Commission, Justice Scoreboard 2019. 
71 See ibid, p. 1. 
72 As Mathias Siems highlights that the words ‘common law’ and ‘civil law’ (or ‘continental law’) have multiple meanings. 
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appropriate role of the state in regulating contracts. Consumer contracts have been the main 
area for intervention in markets by governments in an effort to import fairness into contractual 
relations and alleviate some of the hardships allegedly caused by unbridled capitalism.73  

1.2 Structure 

This dissertation is divided into two parts and seven chapters including the introduction 
and conclusions. Part I provides the framework upon which the analysis about the impact of 
EU law is based. Chapter 2 presents the comparative law literature on mixed jurisdictions by 
first analyzing the idea of categorizing legal systems into different classificatory schemes and 
introducing Cyprus as belonging in the ‘third legal family’, as developed by Vernon Valentine 
Palmer, while noting the history and particularities of the legal system of Cyprus. The idea of 
mixed legal systems as a laboratory of comparative law where a discovery process takes place for 
new and, potentially, more efficient legal products is also addressed. This issue is inextricably 
linked with the sub-question about the receptiveness of mixed legal systems in general, and 
Cyprus law in particular. Chapter 2 it is highlights that contract law has been resistant to outside 
influences since the absorption of legislative deviations from the English paradigm, a process 
which is still predominant in Cyprus and, very gradual in practice. The historical development of 
the legal system of Cyprus, the political conflict that goes on to this day, as well as the financial 
crisis of 2013, form the basis for the analysis of the current state of the law. In particular, the 
political conflict had been the major reason for withholding legal reform, pending resolution of 
the communal dispute, until the financial crisis emphasized the deficiencies and lack of proper 
institutional infrastructure. 

Chapter 3 analyzes the literature surrounding the influence of economic reasoning in law, 
in particular the legal origins thesis and the idea of systems competition. European law has not 
been immune to such discussions and institutional competition is promoted at the EU level 
both between traditional national private law orders as well as between the former and European 
codification projects. The competition between legal systems has an influence on lawmaking. 
The reform of the French Civil Code tackled the perceived unattractiveness of the Code that 
was highlighted by studies such as the DBR. Moreover, the competition for the supply of the 
law had resulted in the introduction of commercial courts that have as an ultimate purpose 
the enhancement of the enforcement of commercial contracts and keeping up with the global 
judicial competition. The British exit from the EU has further re-energized this competition 
since it is seen as an opportunity for different jurisdictions to be established as the de facto place 

This dissertation uses a similar approach as the book from Siems, to refer to labels given to groups of legal systems in 
terms of similarities and differences. Common law, thus, refers to the legal system based on English law, whereas civil law 
or continental law to jurisdictions influenced by continental European traditions. A common law jurisdiction usually 
makes a distinction between the ‘common law’ and ‘equity’. Equity refers to the types of claims which have not been part 
of the original forms of action. Common law may refer to the caselaw of a common law jurisdiction, as distinguished 
from statute law. Nevertheless, the differences between common law and civil law are more predicated on the origins of 
both legal families. The civil law tradition, on the one hand, is based on Roman law as revived with the Corpus Iuris Civilis 
and received in various countries, and later on developed through the codification movement at the time of emergence of 
the nation-states. Common law, on the other hand, was the system that developed through standardized forms of action 
(‘writs’) which became the basis of the common law. See Siems 2018, p. 52. 
73 Mupangavanhu 2015, p. 117. 

24



I. Introduction

for business. Cyprus is also influenced by this competitive process despite the belief that contract 
law, on the one hand, is considered as being attractive for business since it is closely aligned to 
the English common law. Procedural law, on the other hand, lags significantly behind since the 
resolution of commercial disputes which are lengthy and inefficient, creates disincentives for 
commercial parties to choose Cyprus as a base for doing business. 

Chapter 3 emphasizes the fact that commercial parties when choosing a particular 
jurisdiction or law that will govern their contracts, take substantive aspects of the law into account, 
such as the unequivocal recognition of the freedom to contract, the availability of commercially-
oriented remedies and the reluctance of courts to re-write commercial contracts (something that 
is linked to the absence or presence of any general duty of good faith). However, the financial 
crisis has led to the resurgence of the requirement of good faith found in Directive 93/13 as a 
result of the jurisprudence of the CJEU, adopting a civil law approach to the enforcement of 
contracts. Such contracts are unenforceable in civil law systems were there are severe information 
asymmetries that would breach the trust of the uninformed party. Legislative measures by the EU 
and CJEU judgments adopt a similar stance towards such information asymmetries, something 
that has a major impact on Cyprus contract law which is primarily based on the idea of caveat 
emptor. 

Chapter 4 lays the theoretical foundation for the analysis that follows, in particular, with 
relation to contract law in the aftermath of the 2013 financial crisis. The idea of fairness in 
contracts is examined along with issues of allocation of risk and inequality of their bargaining 
power as well as the position under Cyprus law. The interpretation of contracts and the textual 
and contextual approaches to contractual interpretation is analyzed in this Chapter, a recurring 
topic in the analysis in Part 2. 

Part 2 of this dissertation analyzes the impact of EU law in certain areas of the law in order 
to attend to the main research question. This influence has been mainly a result of the consumer 
acquis, especially Directive 93/13, and the need for protecting consumers from standard form 
contracts that violate the requirement of good faith and creates a significant imbalance in the 
parties’ rights and obligations. Chapter 5 examines the impact of EU law on consumer contracts 
in Cyprus, especially the consumers of financial services, by reference to the jurisprudence of 
Cyprus courts, also making cross-comparisons with jurisdictions that have been influential on 
the elaboration of Cyprus law. A large number of claims from debtors for mis-selling practices by 
financial institutions have come before courts, the result of which and the reasoning of the courts 
is examined in Chapter 5 as well as the influence of EU law on the banker-customer relationship 
as a result of legislative instruments such as MiFID both I and II. Furthermore, an extensive part 
of the analysis is dedicated to the legislative control of fairness and the consumer acquis, which 
has posed considerable challenges for the courts in Cyprus the reasoning of which is based on 
traditional doctrines of consent (such as the doctrine of contractual estoppel). The changing 
discourse as a result of the public enforcement of EU law is highlighted at the end of this Chapter 
which shows that consumer protection in Cyprus is primarily driven by public enforcement by 
sectoral regulators, while being still in its infancy before the courts. 

Chapter 6 presents the changes in civil procedure in Cyprus and the effect of EU law on 
such developments. Furthermore, it is shown that through European directives on consumer 
law, EU law has been finding its way into national procedural law, despite the principle of 
procedural autonomy. An examination of the changes in civil procedure is necessary since the 
EU, especially with the recent steps taken through the New Deal for Consumers, has given 
particular emphasis on the effective implementation of EU law and the procedural mechanisms 
available for remedying violations of EU law, especially consumer law. This is in line with the 
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general realization that enforcement is crucial for the functioning of substantive law. It is argued 
in this Chapter, that the prevalent understanding in the EU of procedural law as a vehicle for 
enforcing EU norms is challenging the traditional model of party disposition/party autonomy. 
However, Cyprus courts have been resilient to such developments and public enforcement of 
rights (thus, through sectoral regulators) granted under EU law is becoming the norm in Cyprus. 
It is expected, though, that with the New Deal for Consumers that this influence will become 
more pronounced. 

Chapter 7 provides an assessment and some normative conclusions from the analysis. 
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Part I.
Approximation from Theory





2.1 Introduction

Legal diversity and how it is dealt with has been a main challenge for comparative law. The 
need to understand and deal with diversity has been intensified by globalization. Globalization in 
its broad sense as described by Anthony Giddens includes any processes that tend to make human 
relations, be they economic, political, cultural or communicative, more interdependent.1 These 
processes have a major impact on the landscape of specialized legal fields.2 Legal globalization 
increases the interaction between different legal systems and traditions, intensifying the realization 
of legal diversity. It moreover, intensifies the transfer of legal institutions and ideas which on their 
part result in various phenomena of convergence. For William Twining, legal globalization results 
in five clear trends in legal academia. First, there is a great emphasis on established transnational 
fields such as public international law, regional law, environmental law, international trade and 
finance (including lex mercatoria and Islamic banking and finance). Second, there is an increased 
recognition of the legal dimensions of issues and phenomena that are global in nature such as 
climate change, radical poverty, etc. Third, emphasis is placed on the transnational dimensions 
of subjects which were previously perceived as domestic such as contract, criminal law, family 
law, intellectual property and labor law. Fourth, the phenomenon of transplantation or diffusion 
is gaining attention. Fifth, there is a realization that the static perception of law as solely the 
domestic law of a single jurisdiction does not represent modern day reality while transnational 
and cross-level comparison has become the rule for practicing law.3 

This Chapter will first discuss the idea of legal classification into various taxonomies that 
has been a central point in comparative legal scholarship. It will then present the features of the 
third legal family and place Cyprus within this context. After that it will provide a historical 
overview of Cyprus with an emphasis on its legal system and then proceed to examine aspects 
of the political conflict that has repercussions for the present but also for the future of the legal 
system as a whole. Lastly, the Chapter will present specific features of the legal system in order 

1 Giddens 1991, p. 64. 
2 See Twining 2009. 
3 Ibid. 

II.
The Legal System of Cyprus as a Mixed Legal 

System

31



Part I

to provide a general picture for the analysis that follows, in particular, in Chapters 5 and 6. The 
challenges posed by European integration in contract law are examined as well as the spill over 
effects into matters of civil procedure as a result of the need to enforce rights derived under EU 
law and to remedy violations. 

2.2 The Idea of Legal Classification

The idea of conceiving the law as a representative of a larger category of being has always 
fascinated comparatists.4 Macro-comparison, namely the systematization, grouping and 
classification of the legal systems of the world has been a quest for comparatists since the First 
International Congress on Comparative Law in 1900.5 Some argue that the taxonomic project 
by the legal cartographers of the time was driven by nationalism: “The task of comparative law 
was state-centric and nationalistic. It was largely Eurocentric”.6 The “epistemic need to draw a 
global map of law”7 was later understood as having the purpose of stressing the commonalities 
for some as well as appreciating and underlining the differences for others. Legal families are 
conceptual macro-constructs used in order to empirically describe each legal reality, which 
contains legal information that the macro-construct of a legal family generalizes in order to 
simplify this legal reality.8 Despite the various attempts at classification, there is no claim for one 
to be the correct one, the main difficulty for such a claim being in finding a suitable criterion for 
division.  Therefore, it is rightly mentioned that it is virtually impossible to construct an ideal 
system of classification that could be comparable to the taxonomies made by the zoologists or 
botanists. René David, in constructing a taxonomy that was a point of reference for many years, 
highlighted that the idea of legal families does not correspond to a biological reality but is rather 
a didactic device.9  

There have been various attempts at classifying legal systems, nevertheless, based on a 
number of criteria.  An early attempt was made by Adhémar Esmein at the International Congress 
of Comparative law by using history, geography and religion, as well as race, coming up with 
five different families of law, namely Roman, Germanic, Slavic, Anglo-Saxon and Islamic law.10 
Georges Sauser-Hall’s grouping was more radical in that he classified legal systems into families 
entirely based on the idea of race as a dividing criterion.11 Nevertheless, modern groupings of 

4 Husa 2012, p. 492. 
5 The International Congress on Comparative Law, now in its 20th edition which was held in Fukuoka (Kyushu 
University), is an event that started in 1900 at the Paris Conference at a time when comparative law started to be 
recognized as an academic field. The Congress is held every four years by the International Academy of Comparative Law 
(Académie Internationale de Droit Comparé). 
6 See Patrick Glenn remarks available in Bermann, Glenn, Scheppele, Shalakany, Snyder, Zoller 2011, p. 942. 
7 According to Mathias Siems, with the exception of the website www.juriglobe.ca most classifications failed to classify 
all countries of the world, acting rather as a didactic device. The abovementioned website divides the world into the 
categories ‘civil law’, ‘common law’, ‘Muslim law’, ‘customary law’ and mixtures of the above. Nevertheless, Siems 
emphasizes that the failure to explain precisely what justifies the classifications of particular countries. See Siems 2016, p. 
579-602. 
8 Glenn 2010. See also Husa 2016. 
9 David 1985. 
10 Esmein 1900, p. 489-498. See also, Husa 2010, p. 4 et seq. 
11 Husa 2010. See also Sauser-Hall 1913.
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legal systems began in the 1950s where the criteria of legal technique, legal sources and legal 
concepts have become very important for classifying legal systems, but the defining criterion 
still being the history of each system.  The influential grouping made by Pierre Arminjon, Boris 
Nolde and Martin Wolff was the intellectual basis on which the two most cited and enduring 
classifications were based.12  These are the classifications made by René David and by Konrad 
Zweigert and Hein Kötz.13 Despite the fact that they are considered non-satisfactory and non-
representative for present needs, as well as contested by the critical theory of comparative law,14 
they are still a point of reference. 

The utility of classifying jurisdictions has come under assault, though, even by the authors 
of such taxonomies.15 René David once wrote that the unity of the two legal traditions of the 
West, which form the “Western system”, stems from their attachment to: (a)the principles of 
liberalism; (b)a capitalist economic structure; and (c)the postulates of Christian morality.16 
However, in a later contribution he emphasized that he no longer maintained the view that 
Western law is based on these three pillars.17 Western law, according to David, is based on the 
role of law in society, namely that a society is ruled, so far as is possible, solely by law.18 Franz 
Wieacker,19  in a similar vein, referred to the concept of a European legal culture upon which 

12 Arminjon, Nolde, Wolff 1950. 
13 It was David’s second effort at providing a taxonomy of the legal systems of the world. See also, Zweigert, Kötz 
1977. 
14 See also, Husa 2004,  p.11-38. See Pargendler 2012, p. 1043. 
15 See Pargendler 2012, p. 1043. Pargendler refers to the criticism of legal family classifications by Hein Kötz in “Abschied 
von der Rechtskreislehre?” Zeitschrift für Europaisches Privatrecht 6, (1998), p. 493. See also, Husa 2004. 
16 David 1983, p. 129. 
17 See also, Harold Berman who enumerated the principal characteristics of what forms the Western legal tradition as 
being:

a. Legal institutions and other types of institutions are distinct from one another, whereas religion, politics, morality 
and custom while indeed having a strong influence on the development of the law they are distinguishable from 
them analytically. 

b. The administration of such legal institutions is entrusted to a special corps of people engaging in legal activities 
on a professional basis.

c. The legal professionals are specially trained in a discrete body of higher learning.

d. This body of legal learning stands in a complex, dialectical relationship to the legal  institutions. Legal 
scholarship is thus a part of the whole structure of the law. 

e. Law is conceived as a coherent whole, an integrated system, a corpus juris, which develops over time. 

f. The belief in this ongoing character of the law, as Berman emphasizes, is uniquely Western. 

g. The growth of law has an internal logic by which adaptations are made of the old to the new, while these 
adaptations are made after a reinterpretation of the past to meet present and future needs (pastness).

h. Law is said to be supreme over political authorities. Although the monarch may make the law, he cannot make 
it arbitrarily and until he has remade it he is bound by it. 

i. Within the same community there exists a diversity and plurality of jurisdictions and legal systems that renders 
the supremacy of the law necessary. See, Berman 1983, p. 7 et seq. 

18 The idea in France that the law should reign and in the UK the rule of law, Rechtstaat in Germany, see ibid, 30. 
19 Wieacker 1990, p. 4. 
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he designated the following essential constants: the personalism, legalism and intellectualism of 
the law.20 According to Wieacker, despite the different development of the legal systems of the 
common law “they represent the peculiarly European cultural context just as definitely as those 
of the continent, not only because of the similar ways of life but also because of the longstanding 
commonality of the crucial religious, ideological, philosophical and scientific foundations”.21 
These foundations are divided into four crucial phases that led to the development of what 
is now a European legal culture and are characterized by the consistent tendency of the law 
towards more rationality. The traces may be found on the revival of Justinian’s texts from the 
first professional jurists of Western civilization, the glossators and the commentators.22  What 
these jurists created was a power to decide disputes between individuals without recourse to 
force or peremptory command, or within the constraints of custom and tradition, but was rather 
based on a reasoned analysis of specific legal problems. Wieacker emphasizes that this exact 
phenomenon is what led to today’s insistence on legality, i.e. on a professionalized regime of law, 
which so much characterizes the legal tradition of the West.23 

The abandonment of these principal characteristics is not absolute. Traces of the emphasis 
on the major legal traditions of the West, the common law and the civil/continental law, can still 
be found in the works of various comparatists also as a result of a series of economic studies that 
utilized the legal family classifications to empirically test the causal relationship between legal 
institutions and economic development.24 However, the tendency is to highlight the common 
heritage of these two legal traditions in a pro-convergence analysis. These efforts were influenced 
by the Cold War climate in an effort to contrast the two legal systems, the Western legal tradition 
and socialist law.25 

Based on this historical evolution of European legal culture,26 one comes to the conclusion 
that an English civilization has never existed which is distinguishable from a ‘European 
civilization’.27 The interrelationship with continental European civilizations becomes apparent 
when examining the crucial phases that led to the development of a European legal culture. The 
dilemma that comes with this conclusion is that we either abandon the idea that the common 
law and the civil law are two radically different legal traditions or abandon entirely the concept 
that a legal tradition is an expression of a culture and a civilization. In fact, Zimmermann argued 
that “the idea of the common law as an autochthonous achievement of the English genius is a 
myth”28  and that English law29 was never completely cut off from continental legal culture. What 

20 Ibid, p. 20. 
21 Ibid. 
22 See also Hatzimihail 2007, p. 12-79; Hatzimihail 2019a. 
23 Wieacker 1990, p. 20. 
24 See also Chapter 3 on the legal origins thesis. 
25 See also James Whitman criticism of what he describes as a “missionary impulse”, that is, “a powerful and for the most 
part idealistic urge to bring the benefits of Western law to the rest of the world” especially after the end of the Cold War 
and initiated by institutions such as the World Bank or countries such as the United States of America during the Bush 
administration. Whitman 2009, p. 305. 
26 In general, legal culture as a ‘term of art’ was developed by sociologists of law in order to explain certain patterns of 
legally related behavior. See, D. Nelken, “Legal Culture”, in Smits 2015a, 480. 
27 Wieacker 1990. 
28 Zimmermann 2007, p. 369. 
29 English law throughout this dissertation is used in reference to the law of England and Wales which have a common 
law system. As is well-known, the UK has three separate legal systems: one each for England and Wales, Scotland and 
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Max Weber called “logical formal rationality”,30  i.e. the distinctive style of reasoning of the two 
systems of the West, is said to be in decline. The main differences that used to be significant, the 
argument goes, are becoming more blurred as are the separations within legal systems between 
public and private law, courts and legislatures and formal adjudication and administration.31 This 
backlash came as a result of the rise of the European Union and the general pressure for legal 
convergence in a globalized world.32 

David’s observation holds true, namely that the existence or nonexistence of Western law is 
closely related to the very concept of law that is entertained. For the “pure jurist” whose idea of 
law is based on juristic concepts and techniques for applying and interpreting norms are the prime 
considerations, the common law and the civil law are two radically distinct legal traditions.33 The 
two central observations of the “pure jurist” on which they distinguish the two families are first 
that the common law did not reduce private law to a code and second that “the common law 
did not reduce the role of the judge to that of an inanimate parrot of rules pronounced by the 
legislator”.34 As the common law is leaning towards more codification practices35 and the neo-
formalist tendency to refute the traditional stereotype that caselaw does not form a source of law 
in continental legal systems,36 it becomes apparent that this version of the distinctions between 
the two systems might be dated. Nevertheless, at the time of “Brexit” and the abandonment 
of major unification/harmonization projects,37 the differences and divergence between the two 
major legal traditions of the West are being emphasized also as an effort of marketing the law of a 
specific jurisdiction.38 It becomes clear that a gap exists between the two systems, which is still a 
subject of study in comparative law literature and should not be exaggerated or underestimated.

The art of classifying legal systems should be used purely for explanatory purposes.39 All 
classifications have their utility as the founders of such taxonomies are claiming. Any classification 
is always dependent on a specific viewpoint and the context in which it is used. A grouping that 
is well justified ensues a presumption of similarity between the systems compared.40 This means 
in essence that comparable systems never previously considered as such may lead to a new field 
of comparative law. Taxonomies also have a normative dimension since they can provide useful 

Northern Ireland, the latter two countries retaining their own legal systems and traditions under the Acts of Union 
1707 and 1800. It is suggested that under the Government of Wales Act of 2006, Welsh law may differ from the law 
applied in England based on the statutes passed by the Welsh parliament. See in general, Courts and Tribunals Judiciary, 
“The justice system and the Constitution”, available at: https://www.judiciary.uk/about-the-judiciary/the-judiciary-the-
government-and-the-constitution/jud-acc-ind/justice-sys-and-constitution/ (last visited 16/02/2021). 
30 Weber 1978. According to Weber the highest form of rationality in legal thought is found in certain European legal 
systems, especially in German Pandectist law, which is ‘logically formal’ and characterized by abstract legal propositions 
constituting a ‘gapless’ system that results in the ‘legal ordering of all social conduct’. In contrast, in England, due to the 
caselaw system, law is highly irrational. See also, Ewing 1987, p. 487-512. 
31 See Glendon 1984. 
32 Pargendler 2012, p. 1044. 
33 David 1983, p. 129. 
34 Gambaro 1998, p. 687. 
35 See for example the Consumer Rights Act 2015. 
36 Hatzimihail 2015, p. 75-99. According to Sacco, Italian law increasingly emphasizes precedent, while also other 
continental law jurisdictions welcome Anglo-US models such as “trusts” or criminal trial procedures. Sacco 2001, p. 
1174. 
37 See for example the failure of the Common European Sales Law proposal, COM (2011) 635 final. 
38 See Chapter 3. 
39 See Palmer 2008. 
40 Ibid. 
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normative information helping to illuminate the degree of familiarity between different legal 
systems.41

Given the multiplicity of legal sources and the classificatory vacuum that the previous 
taxonomies left with certain legal systems, there is an attempt to renew the old research by 
creating a “living classification”.42 In this environment Vernon Valentine Palmer proposed that 
mixed jurisdictions form a third legal family alongside the common law and continental law. This 
“novel epistemic move” managed to put on the map of comparative law the peripheral systems 
of South Africa, Quebec, Scotland, Puerto Rico, Louisiana and the Philippines, amongst others, 
thus creating a new field of comparative law. According to Glenn “the concept of tradition is […] 
an epistemological concept which is rooted in what can be called an epistemology of conciliation, 
as opposed to an epistemology of conflict”.43 Mixed legal systems illustrate how this conciliation 
takes place.44 

2.3 Mixed Legal Systems

According to Palmer, “[a]lmost every mixed system has known its own bellum juridicum, 
its polemical literature on the nature of its system”.45 Destined in a ‘classificatory limbo’, mixed 
legal systems were dismissed in most efforts at classification, thus leading to their marginalization 
without taking the time to analyze closely the common traits and shared experiences between 
them, until relatively recently. Palmer suggests that as is the case with modern biological 
nomenclature, where Carolus Linnaeus in his two Kingdoms approach posits that certain types 
of organisms (zoophytes) such as the sponge or coral did not fit into one of those Kingdoms, 
in comparative legal scholarship we experience an analogous situation with the explanation of 
legal phenomena that are only describable as mixed systems.46 The focus in the wake of the 20th 
century onwards was on a coherent ordering of les grands systems, leaving no room for composites 
and hybrids.  This dichotomy in comparative legal thinking was the reason for the emergence 
of the idea of classical “mixed jurisdictions”. Palmer, in his work devoted to the comparative 
treatment of legal systems such as South Africa and Scotland, argued that “the unity of the mixed 
jurisdiction ‘experience’ is palpable from the perspective of the jurists who live within them”.47 
Jurists within such systems have a close understanding that stems from their knowledge of civil 
law, common law and the English language: “[t]hey speak similar bijural dialects[…]”.48   

Mixed systems are approached differently by comparativists. The two camps in comparative 
literature consist of the classical “mixed jurisdiction” studies which tend to focus on a single 
kind of hybrid, namely, the systems that straddle common law and civil law, and of the legal 
pluralism studies whose scholars use a more expansive and factually-oriented approach.  Palmer 

41 Siems 2016, p. 582. 
42 Örücü 2004, p. 363. 
43 Glenn 2004, p. 19-20. 
44 Donlan 2010, p. 4. 
45 Palmer 2008. 
46 Ibid. See also “Carolus Linnaeus”, Encyclopedia Britannica, by S. Müller-Wille, last updated, Jan 6 2019. 
47 Palmer 2008. 
48 Ibid. 
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and his predecessors such as Sir Thomas Smith,49  Frederick Parker Walton,50 Sheldon Amos,51 
and Frederick Henry Lawson52 represent the classical conception of mixed systems which limits 
the mixture of laws in Western hybrids, that is, a system equally influenced by the common law 
and the civil law. Conversely, in more recent times the tendency is to include all elements of 
mixity of a system, whether indigenous with exogenous, religious with customary, Western with 
non-western, in a more pluralist conception that conceives of a mixed system as one where two or 
more kinds of laws or legal traditions are present. As Esin Örücü points out that “all legal systems 
are mixed” ,53 a view shared by Reinhard Zimmermann who argues that “all our national private 
laws in Europe today can be described as mixed legal systems”.54  This liberal conception includes 
a broader pursuit of legal phenomena recognized by a state, but also includes unrecognized and 
unofficial laws not under state control, which constitute the living law. It takes a factual approach 
to mixing which understands almost any layered or plural system as a mixed system. 

The justification for the ‘classical mixed jurisdiction theory’ in limiting the mixture in a 
Western hybrid lies in the deeper measure of comparability that the comparatist encounters 
when studying such systems. Although the liberal conception of mixed systems is valuable in 
understanding non-occidental personal laws, its task of comparing divergent laws is more difficult 
and less fruitful than within the classical circle.55 It transcends the conventional taxonomies of 
comparative law. Additionally, it is easy to discover five or six stromata of exogenous elements 
in a single legal system.56  However, this dissertation will take a looser approach towards the 
understanding of legal phenomena that are not purely associated with the concept of a national 
legal system. In doing so, it will make use of Palmer’s concentrated research, comparative method 
and specific results, taking at the same time into account the view of Twining who argues that “a 
reasonably inclusive cosmopolitan discipline of law needs to encompass all levels of relations and 
of ordering[…]”.57  Legal pluralism, in general, is divided in three levels: (1) state legal pluralism, 
which refers to the recognition within a state of different bodies of law, such as religious law or 
customary law applying to members of particular groups; (2) legal polycentricity, namely, the 
eclectic use of sources in different sectors of a state legal system; and (3) empirical legal pluralism 
as the coexistence in fact of discrete or semi-autonomous legal orders at the same time-space 
context.58  For the purposes of this dissertation, the starting and reference point will be the legal 
phenomena at the state level. 

2.3.1 The ‘classical mixed jurisdictions’ and the similarities with Cyprus 

Since comparative law seemed far away from having a reliable map of the legal world, 

49 See Smith 1962. 
50 Walton 1899, p. 282.  
51 Amos 1937, p. 1249. 
52 Lawson 1949, p. 16 
53 Örücü 2008, p. 2. See also Thomson 2014, p. 51. 
54 Zimmermann 2001, p. 159. 
55 See also Palmer 2008. 
56 Ibid, p. 16. Palmer, for example, refers to the influence of chtonic laws, religious laws (be it Jewish, Hindu, Islamic or 
Canon Law), law merchant, natural law, Roman civil law, common law and so forth. See also Milo, Smits 2000, p. 421-
426. 
57 Twining 2008, p. 275. 
58 See also Twining 2012.  
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Palmer suggested the conceptualization of hybridity in a new classificatory scheme, the third 
legal family.59 The word family is used in order to emphasize the “impressive” unity of these 
systems, despite their geographical remoteness, diversity of peoples, cultures and languages. The 
study of the members of the third legal family brings to light the common traits and problems 
as well as a similarity in patterns of behavior within their legal systems. The effort was originally 
conceived for purposes of convenience, utility and explanatory power has indeed flourished and 
transformed from a one-man band into an “entire orchestra”. It has also seen the establishment 
of an international organization that purports to support further research in the area.60 It has also 
been enriched by various papers of four World Congresses.61  

Mixed jurisdictions, according to Palmer, are 16 political entities, which are divided into 
four groups with regard to the sources of law.62 The French group (Quebec, Louisiana, Mauritius) 
was influenced by the Code Napoléon and possesses a codified civil law, making it more resistant 
to common law penetration.63 The Dutch group (South Africa, Sri Lanka) is characterized by 
uncodified Roman-Dutch law influenced by writers such as Grotius and Voet, and adheres to a 
strong system of stare decisis.64 The Spanish group (Puerto Rico, the Philippines) resembles the 
French group with the difference that Spanish law is codified and lastly the common law group, 
which is a product of British colonization or under US influence.  All these systems share three 
distinctive characteristics that set them apart from “pure” legal systems.65 The specificity of the 
mixture is the first element that characterizes the legal systems of the ‘third legal family’. These 
systems are built on the dual foundations of common law and civil law. This dual character of 
the law should be acknowledged by the actors and observers within the system. This constitutes 
the second characteristic, namely, the psychological element that the dual foundations on which 
the system is based are obvious to an ordinary observer. The final characteristic deals with the 
structure of the duality. Civil law dominates in the realm of private law while common law in 
the field of public law.66 However, cases of reverse allocation are possible. Cyprus is the prime 
example, where private law, with the exception of family law, and certain principles of property 
law and succession which are influenced by Greek continental law, follows the English common 
law, while public law, with the exception of criminal law which is directed towards common law 
stereotypes, is based on continental law.67  

Although the features of a mixed system may be acquired long after the country was 
founded, the defining moment of the founding of a mixed jurisdiction is divided into four 
historical situations: (1) an intercolonial transfer, where a civil law sovereign transferred an overseas 
possession to a common law colonial power (South Africa, Quebec, Malta, the Philippines, 
Puerto Rico and Louisiana),68 (2) a merger of sovereignties, where Scotland is the prime example 
by merging its sovereignty with Britain under the Act of Union of 1707 it acquired a structurally 

59 Palmer 2008, p. 9-10. 
60 World Society of Mixed Jurisdiction Jurists. The last (Fourth) Worldwide Congress of the World Society of Mixed 
Jurisdiction Jurists was held in 2015 at McGill University. 
61  On the First Worldwide Congress on Mixed Jurisdictions see 1 & 2 Tulane Law Review 78, (2003). 
62 Palmer 2012a, p. 5. 
63 Ibid, p. 6. 
64 Ibid. 
65 Ibid, p. 28 et seq. 
66 Ibid, p. 9-10. 
67 See also, Hatzimihail 2013, p. 40-41. 
68 See Palmer 2012a, p. 26 et seq. 
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mixed system,69 (3) the extension of the law of the Cape into surrounding British territories in 
Africa  resulted in the mixed systems of countries such as Zimbabwe and Namibia,70 and (4) a 
cultural shift by influential jurists as the case of Israel shows that post-independence development 
brought in civil law transplants that ousted and replaced the pre-existing common law.71 As 
is the case with Cyprus, a number of mixed systems freely chose to become hybrid (e.g. Israel 
and Scotland),72 whereas the majority acted under varying degrees of compulsion.73 Cyprus 
resembles the development of the Israeli legal system as far as post-independence developments 
are concerned. For example, the structure of the Constitution transformed the legal system from 
a purely common law jurisdiction into a mixed system.74 The bilingualism of the system and the 
power politics of the legal elites have strengthened and challenged the bijurality of the system.75 
The two neighboring legal systems both have taken the decision to leave all existing common 
law in place subject to future amendments and to preserve the rule that lacunae should be filled 
from importing rules from the English common law and equity.76  The decision to preserve 
the structure and substance of the common law, a system that was strongly associated with 
oppression and injustice, has been attributed to the inexperience of the legislature, and the main 
factor that has led to anglicization of the law.77  However, it has been described as a result of 
pragmatism rather than principle, an effort by the founding generations to find their place into 
the post-colonial era.  As Hatzimihail points out, the personal biases of the dominant group of 
colonial advocates played a major role in the maintenance of the common law.78 

Symeonides argued that “the legal system of Cyprus is a paradise of comparative law”, 
while Frank Hoffmeister said that Cyprus is an international and European lawyer’s goldmine.79  
When compared to the more populous mixed jurisdictions, the young legal system of Cyprus can 
claim less juristic innovation. Nevertheless, it can also offer interesting case studies of hybridity 
and mutation of common law and continental legal institutions.80   The case studies developed in 
this dissertation will deal with such issues. Symeonides baptized the young legal system of Cyprus 
as a ‘prime example of what is known as a mixed legal system’.81 He was writing at a time when 
the First Worldwide Congress of Mixed Jurisdiction Jurists in 2003 took place.82 Furthering 
this work, Hatzimihail in 2013 characterized his article as a first installment in the long-term 

69 Ibid, p. 25 and 28. See also Act ratifying and approving treaty of the two Kingdoms of Scotland and England, January 
16, 1707. 
70 Ibid, p. 25. 
71 On the various elements that comprise the Israeli legal system see Platsas 2012. See also, Rivlin 2012, 781 
72 Palmer 2012a, p. 5. 
73 Ibid. 
74 See also, Einhorn 2016, p. 93-129. 
75 See also, Hatzimihail 2013, p. 83 et seq. 
76 Article 29 (1) (c) Courts of Justice Law 14/1960. On Israel see Palmer 2012a, p. 88 et seq. On the history of the Israeli 
legal system see Sassoon 1968, p. 405-415 
77 Symeonides 2003, p. 450. For example, see the decision of the Poland to draw upon the Napoleonic Code and the civil 
codes of Germany and of Austria, which is regarded as an effort not to endorse the legal institutions of a recent occupier. 
See Gessel-Kalinowska vel Kalisz 2017, p. 793. 
78 See also, Hatzimihail 2013, p. 87 
79 Hoffmeister 2006, p. 239. 
80 See also, Hatzimihail 2013, p. 55. 
81 See Symeonides 2003, p. 442. 
82 See “Report on the First World Congress on Mixed Jurisdictions”, by V. V. Palmer, Tulane European and Civil Law 
Forum 18, p. 123. 
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project of understanding a ‘unique legal system’.83 Therefore, this dissertation will not enter an 
area blank on the maps. Moreover, it will move beyond previous writings as it will be an attempt 
to evaluate the impact of EU contract law on the legal system of Cyprus, in particular, loan 
contracts and civil procedure. It is said that such comparative work could help the “beleaguered 
mixed jurisdictions overcome their intellectual isolation and assist in efforts to preserve and 
maintain the civilian tradition”.84  

  Apart from the context of European private law, it is maintained that the study of legal 
systems already mixed can provide valuable lessons for all legal systems within the EU since 
through cross-fertilization and horizontal transfers they will eventually mix to some degree.85  
Jan Smits submits that the open-endedness of the idea of mixed systems as a model for Europe 
makes it an attractive perspective in the debate about European harmonization of private law.86 
Thus, the analysis of the impact that EU law has had upon the legal system of Cyprus will 
provide experimental data on the application of EU derivative law in a mixed jurisdiction that 
may, in turn, assist in providing the foundation for the verifiable inference that mixed systems, 
indeed, offer a ‘wealth of experience’ on how courts and legislators are able to use materials of 
both traditions.87  Drawing lessons from the development of mixed systems poses a number of 
questions such as: what is the type of experience that can be drawn? Is the legal method of mixed 
jurisdictions superior to that of ‘pure’ legal systems? Or is it substantive law that may offer fruitful 
insights? Smits reached the conclusion that it is more likely the negative experience of mixed 
systems that can provide lessons for the process of European harmonization.88 

Mixed jurisdictions have developed organically, something which runs counter to the idea 
of using the experience of such systems for the drafting of coherent sets of European principles. 
Smits’ thesis is based on the theory of regulatory competition based on which competition for 
regulation leads to a discovery process for new and potentially more efficient legal products.89 
Jurisdictional competition on the other hand involves interactions with other jurisdictions that 
create external competition for the supply of law.90 This empirical approach to cultural diversity 
allows for an analysis of certain solutions taken by other legal systems and the evaluation of their 
functionality.91 The belief that was expressed in particular with Scots law is that it can contribute 
as a model for the development of private law in Europe; this was based on the premise that 
the mixture is one of quality, and not just that the mixture is of civil law and common law.92  
Therefore, it is the critical picking and choosing of these systems from both legal traditions that 
should be a subject of further study.  For this purpose, this dissertation draws on the comparative 
law and economics literature in order to theoretically explain the process of legal borrowing: 

83 Hatzimihail 2013, p. 38. 
84 Palmer 2008, p. 13. 
85 See also, Örücü 2008. 
86 Smits 2008. See also Kötz 2004, p. 435 (arguing that the experience of mixed legal systems may make a significant 
contribution to the great project of developing a European common law, and perhaps of even of a European civil code). 
See also, Smits 2001. 
87 Hector MacQueen traced this idea about the value of mixed jurisdictions back to the French comparatist Lévy Ullman 
who observed that “Scots law gives us a picture of what will be some day the law of the civilized nations, namely a 
combination between Anglo-Saxon and the Continental system”. See MacQueen 2000. 
88 Smits 2008. 
89 See also Eidenmueller 2018. 
90 See Chapter 3. 
91 On how judges change the law in mixed jurisdictions see the example of Malta as presented by Andò 2011, 238. 
92 Smits 2003. 
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whether selective borrowing is a result of ‘prestige’93 or whether it results from a movement of 
legal systems towards more efficiency;94 and the legal origins thesis in order to explore whether 
economic performance of a country is the result of or in any way dependent on its legal system.95 
Whether legal borrowing is influenced by one or the other parameters is not a conclusive 
fact.96 Nevertheless, mixed jurisdictions may provide insights into the potential of successfully 
transplanting a foreign legal instrument. As Agustin Parise indicates from the case of Louisiana, 
legal borrowing can lead to successful results that exert influence in other legislative endeavors.97

2.4 Historical Overview

The Republic of Cyprus, a former colony of the United Kingdom and a member of the 
Commonwealth, acceded to the European Union in 2004. During the year of independence 
in 1960, the last year for which there was an official census, the population of Cyprus was 
estimated at approximately 550,000 people, composed of 81.14% Greek (including Armenians 
and Maronites) and 18.86% Turkish Cypriots.98 The latest census regarding the population that 
resides in the government-controlled area resulted in a population of 864,200, while previous 
versions estimated that 74.5% of the population is Greek and 9.8% is Turkish Cypriots.99 
Geographically, Cyprus is closer to Turkey and the Middle East rather than the Greek mainland. 
According to the late Christopher Hitchens, “[Its] favourable position within such easy reach of 
Syria, Turkey and Egypt has often been more of a curse than a boon”.100

Apart from the Mycenaeans, the Phoenicians, Assyrians, Egyptians, Persians, Alexander 
the Great, the Romans, Byzantines, Crusaders, Lusignans, Venetians, Turks and British have 
all in turn exercised control and influence over the island, something that still has an effect in 
present day Cyprus, since it is a melting pot of languages, cultures as well as diverse laws. The 
most important conquerors of the island that shaped the present day’s pluralist nature of its 
legal system are the Byzantines, Turks and British, and to a lesser extent the Venetians and the 
Lusignans.101 After the Ottoman rule which lasted four centuries, leaving its mark on the island, 
the United Kingdom ceded Cyprus in 1878 as a ‘place d’armes’,102 a product of bargain with the 

93 As explained by Sacco who argued that “there are two fundamental causes of imitation: imposition and prestige”. See  
Sacco 1991, 398. 
94 Caterina 2012, p. 192. 
95 See Chapter 3. 
96 On legal transplantation see the seminal work of Watson 1993. 
97 Parise 2010, p. 17. The text has influenced active and passive legal borrowing in the Americas, Asia and in 
Europe. 
98 Solsten 1991. 
99 For more see the Statistical Service of the Republic of Cyprus, Demographic Report 2017, 30/11/2018. 
100 Hitchens 1997, p. 29. 
101 The Livre des Assises des Bourgeois which was a collection of customary law is one of the most important monuments 
of European legal history. See The Assizes of the Lusignan Kingdom of Cyprus, translated by N. Coureas, Cyprus Research 
Centre, Nicosia, (2002). See also, Donlan 2013, p. 1-35: on the various traditions that represent the extraordinary legal 
and normative hybridity of the Mediterranean region as a result of conquest, colonization and social and legal diffusion 
across shifting and porous political boundaries. 
102 Mallinson 2005, p. 10. The island had a role of a reserve place d’armes lying on the periphery of an area of vital 
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weakened Ottoman Empire in return for protection against the expansionist aims of Russia.103 
As regards the legal system, despite the gradual introduction of the common law in Cyprus, 

certain laws that were introduced by the Tanzimat movement and initiated by the Ottomans 
still remained in force, such as the communal administration of the justice system, an element 
that comes closer to the classic definition of a mixed jurisdiction even during the colonial era.104 
During Ottoman rule, the Commercial Code of 1850, the Criminal Code of 1858 and the 
Maritime Code of 1863, which were all introduced in Cyprus, were based on the respective 
French codes. With the 1878 Supplementary Agreement to the Cyprus Convention that stripped 
the Sultan of all his substantive powers over the island, the Queen of England was invested with 
“full powers for making Laws and Conventions for the Government of the Island of Cyprus in 
her Majesty’s name, and for the regulation of its Commercial and Consular relations and affairs 
free from the Porte’s control”.105 Britain introduced a series of reforms such as the independent 
currency system, the abolition of capitulations and consular courts, the establishment of a new 
judicial organization and the enactment of a representative Legislative Council.106 Until 1935, 
when common law almost entirely replaced Ottoman law, the residual law of the country was 
implemented making recourse to English law to avoid manifest injustice and fill in gaps in the 
law.107 During that period, English judges applied English rules of interpretation of the law 
giving a new dimension to its application– what Hatzimihail calls mutation.108

Ottoman law was partly preserved by the British by recognizing the jurisdiction of the 
Moslem Religious Courts to adjudicate matters of personal status of the Muslim inhabitants 

concern to Britain. Historical evidence suggests that Cyprus would only acquire importance if the British evacuated 
Egypt. Therefore, the island was not considered definitely useless but it was also not disposable. See, Georghallides 1979, 
p. 14. 
103 See Georghallides 1979, p. 4 et seq. In June 4, 1878, Sir Austen Layard and Safvet Pasha, the Ottoman Foreign 
Minister signed an Anglo-Turkish Convention of Defensive Alliance which stipulated that Britain would go to Turkey’s 
assistance in the vent of the renewal of Russian attacks in Asiatic Turkey and the occupation and administration of 
Cyprus to be given to Britain in order to be able to carry out its military obligations to Turkey. See also, A. Neocleous, 
D. Bevir, “Legal History”, in Campbell 2000, p. 6. 
104 Hatzimihail 2013, p. 40. 
105 Correspondence respecting the Island of Cyprus, C. 2229, London (1879). See also Georghallides 1979, p. 11. 
106 Georghallides 1979, p. 11. According to Georghallidis, the enactment of the Council came in spite of the protests by 
the Turkish Cypriot leaders and the Porte (ibid). 
107 See Hassan Erikzade v. Georghi Arghiro [1890] Section 1202 of the Mejelle (Civil Code of the Ottoman Empire): “It 
is considered as a great nuisance that a place used by women such as the kitchen, the mouth of the well and the yard of 
a house should be seen.” The Court noted that: 

“Now it is to be observed that, prima facie, a man is entitle to use his property in any way he pleases; and he is 
further entitled to the free access of light and air to his property unless his rights are restricted by any law, or 
unless the owner of adjoining property had acquired some easement recognized by the law, which interferes 
with the free exercise of these rights. Such a restriction on the natural right of a man to make use of his property 
in any way he pleases, is contained in the section of the Mejelle last above referred to, and we consider that in 
construing a law which is restrictive of the natural rights of individuals, a strict construction must be place upon 
it, that is to say, we must construe it in such a way that the enjoyment of his property by the defendant shall 
be interfered with as little as possible.[emphasis added] What then is the effect of Section 1202 of the Mejelle? 
In our opinion it is that the overlooking of the places described in that section, and places of similar nature, is 
prohibited”. 

Therefore, Section 1202 of the Mejelle was interpreted in line with English law to avoid manifest injustice. See also, 
Pikis 2017, p. 73.
108 Pikis 2017, p. 74. 
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of the island,109 while Byzantine law was preserved through the recognition of the jurisdiction 
of the Episcopal Courts and the law-making authority of the Orthodox church for matters 
of personal status of the Greek Orthodox inhabitants.110 The essential characteristics of the 
millet system were thus maintained and the British administrator modernized the faith groups 
as ethnic communities, transforming at the same time the “quasi-medieval community elites 
into ethno-communal elites”.111 The millet was a form of indirect rule according to religious 
difference adopted by the Ottomans.112 The Ottoman Empire was from its inception a plural 
legal system allowing each metropole to retain the personal statutes of the indigenous people they 
encountered.113 The autonomy of the main communities forming part of the Ottoman Empire 
at the time was non-territorial, providing the members of each millet a sense of community 
coherence, self-rule and choice.114 This included provisions that community ecclesiastical courts 
could be used for personal and community affairs, along with unhindered access to the Islamic 
kadi courts. The system has in fact gained momentum as an ideal policy tool for dealing with the 
pitfalls of the contemporary territorial nation-state, since it arguably avoids creating minorities 
within minorities and allows communities to be endowed with autonomy in a non-territorial 
fashion. However, as Karen Barkey and George Gavrilis emphasize, the millet was an imperfect 
system, a product of its time, while during some years of the final Ottoman era, there were ethnic 
and religious atrocities that caused the millet system to implode.115 These ethnic and religious 
enmities were reinforced during the time of colonial rule in Cyprus.116 The natives of the colony 
were gradually ethnized. An example of this so-called ethnicization was the appointment in 1927 
of the first Cypriots, one Greek and one Muslim as puisne judges of the Supreme Court.117 In 
the Legislative Council seats were calibrated so as to deny the Greeks a deciding majority.118 The 
religious leaders became themselves political leaders of their own respective communities, a role 

109 Article I of the Annex to the 1878 Convention obliged Britain to ensure that Moslem Sheri Law would be 
administered by special courts in religious and family matters affecting the members of the Turkish community. The 
Cyprus Convention, Convention of Defensive Alliance Between Great Britain and  Turkey with Respect of the Asiatic 
Provinces of Turkey, Signed at Constantinople 4th June 1878, Article I of the Annex reads: 

“That a Mussulman religious Tribunal (Mehkeme-I Sheri) shall continue to exist in the island which will take 
exclusive cognizance of religious matters, and of no others, concerning the Mussulman population of the island.”

Georghallides points out that, unlike the religious courts of the Greek Orthodox Church, the Moslem courts continued  
o have all their expenses defrayed by the Cyprus budget. See, Georghallides 1979, p. 358. 
110 A similar approach was followed in India. See Cuniberti 2011, p. 398. The composition of Supreme Court was a 
subject of contention in 1925 since it consisted of two British judges and the Greek elected members of the Legislative 
Council argued that such a composition was deprived of detailed knowledge of local habits, customs and laws such as of  
Moslem religious and Greek canon law. See Georghallides 1979, p. 358. 
111 Trimikliniotis 2009, p. 391. 
112 Barkey, Gavrilis 2016, p. 26. 
113 Palmer 2007, p. 1215. 
114 Barkey, Gavrilis 2016, p. 27. 
115 Ibid, p. 35. 
116 The British employed Turkish Cypriots in the civil service in excess of their share in the total population of Cyprus 
(61 per cent of the police force and 35 per cent of the posts in the public service) since the Turkish Cypriots were 
more willing to serve British interests. See Georghallides 1979, p. 78. This naturally created tension between the two 
communities. 
117 Hatzimihail 2013, p. 46. 
118 Ibid. 
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usually termed as ‘ethnarchic’ i.e. political leadership of the respective flock.119 

2.4.1 A British colony

In 1925 Cyprus formally became a British colony and English substantive law began its 
conquest of the land. The gradual imposition of common law over the legal system, a policy 
of ‘structured mixité’120 was based on the rule of international law that provided that the laws 
of a conquered country continue in force, until they are altered by the conqueror.121 Palmer 
suggests that neither British nor US decision-makers based their policies on this rule; rather 
they exercised discretion taking into account demographic, political and social factors such as 
introducing foreign language to an uncomprehending population.122 This may be shown in the 
judgment of Chief Justice Hallinan in Universal Advertising and Publishing Agency v. Panayiota A. 
Vouros123 where it was stressed that the principles of the English common law do not fit Cyprus 
in their totality.124 

According to Christian Burset, the political reasons behind such policies is the belief that 
on the one hand by withholding English law, the Empire kept the colonies culturally isolated, 
economically dependent and politically docile; and on the other hand Britain should govern all 
colonies based on a global common law that would both reflect and promote the equality of 
all British subjects.125 Applying the legal origins perspective to such distinct approaches to legal 
transplantation, in particular the view that the common law is more favorable to free markets and 
supports a less statist approach to governing, Burset argues that the proponents of withholding 
English law did so as such imposition would bar the door to government intervention.126 English 
law provided important protections against authoritarianism and expropriation. At the same 
time, the supporters of a global common law wanted a legal system that supported a particular 
political-economic agenda. 

The gradual imposition of English law in Cyprus can be explained from a policy standpoint 
since Cyprus was initially regarded as an “inconsequential possession”, while at a later stage 
it acquired a heightened role as a result of the importance of its geographical position in 
defending the Suez Canal.127 English common law totally replaced the pre-existing legal system 
until independence when the island was regarded as a definite member of the common law 
tradition.128 This illustrates that conquest itself, while indeed a ‘triggering event’ of legal change, 

119 See also Trimikliniotis 2009, p. 390. 
120 Glenn 1996, p. 3-8. 
121 Campbell v. Hall [1774] para. 1047, as per Lord Mansfield: “The laws of a conquered country continue in force, until 
they are altered by the conqueror”.
Under the common law doctrine of reception, the laws of a conquered or ceded territory remained in force unless and 
until are altered by the conquering nation. See Secher 2005. See Mabo v. Queensland (No 2) (“Mabo Case”) [1992], at 
35.  
122 Palmer 2012a, p. 28. 
123 [1955]. 
124 See also, Pikis 2017, p. 75. 
125 Burset 2019, p. 483. 
126 Ibid. 
127 Varnava 2009. See also Georghallides 1979, p. 10 
128 Hatzimihail 2015. From the Tanzimat reformation the Penal Code remained in force until 1928, the Commercial 
Code until 1930, and the Ottoman Land Code until 1946. 
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does not create a mixed jurisdiction.129  
The principle of binding precedent was applicable in the same spirit as in English law.130 

Therefore, decisions of the High Court were binding on first instance courts, whereas the High 
Court of Cyprus was bound by decisions of the Privy Council before which decisions of the High 
Court were appealable and by decisions of the Judicial Committee of the House of Lords as well 
as decisions of the English Court of Appeal and the Court of Criminal Appeal.131 First instance 
decisions of the English High Court were of persuasive authority.132 According to George Pikis, 
decisions of the High Court of Cyprus were assimilated in terms of binding precedent to first 
instance decisions of the High Court of England.133 The Courts of Justice Order of 1935 set forth 
that the common law and principles of equity as they stood in England in 1914 were applicable. 
This provision according to Pikis was ignored as the assimilation of the decisions to those of the 
High Court of England indicates. This has resulted in a failure of adjusting the common law and 
principles of equity to the needs of Cyprus and the idiosyncrasy of its people notwithstanding the 
fact that common law is a living body meant to respond to the living needs of society.134 

Chief Justice Hallinan underlined in the Universal Advertising and Publishing Agency135 case 
that the common law must be transplanted in Cyprus as a living organism, with the necessary 
legal and judicial adjustments to meet the needs of the people of Cyprus. Pikis, in emphasizing 
Lord Denning’s dicta in Nyali Ltd. v. Attorney General,136 where he stressed that the common law 
cannot be applied in a foreign land without considerable qualification, argues that little effort was 
made in that direction. Lord Denning stressed that, just as with an English oak tree, although the 
English common law will flourish in a foreign land, it will need careful tending.137 

[…] has many principles of manifest justice and good sense which can be applied 
with advantage to peoples of every race and colour all the world over: but it has 
also many refinements, subtleties and technicalities which are not suited to other 
folk. These off-shoots must be cut away.138

 In post-independence Cyprus such adjustments have been made, in limited cases though, 
as is seen from cases such as KEM (Taxi) Ltd v. Anastasis Tryphonos,139 where it was emphasized 
that the reaction of employer and employee in the context of a labor dispute in Cyprus may take 
a different form from a corresponding reaction in English law. 

Consequently, since 1945 Cypriots are the only Europeans to have undergone colonial 
rule, guerrilla war, civil war, and modern technological war on their soil.140 Also, as of 1945 

129 Palmer 2012a, p. 30. 
130 Pikis 2017, p. 74. 
131 According Susan Kiefel, the colonies were expected to maintain consistency with the common law of England as 
expounded by the English courts and the Judicial Committee of the Privy Council in particular. The Privy Council was 
the final appellate court for the colonies. See Kiefel 2019, p. 118.  
132 Pikis 2017. Overseas appellate control is now abolished. 
133 Ibid. 
134 Ibid. 
135 [1955]. 
136 [1956]. 
137 Ibid, 653. 
138 Ibid. 
139 [1969]. 
140 Hitchens 1997, p. 12. 
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and onwards, the struggle for Enosis (unification with Greece) and the demand for freedom and 
self-determination were renewed.141 To counter any anti-colonial movements, the British offered 
constitutional proposals that were rejected by the Greek Cypriots. The subversive organization of 
EOKA (National Organization of Cypriot Fighters) was formed and an armed rebellion began 
in 1955 and lasted until 1959, a few days before Cyprus gained the status of an independent 
state.142 The British colonial rule suppressed civil liberties and imposed harsh reprisals, while 
reinforcing Turkish radicalization and claims to partition the island as a counterweight to the 
struggle for unification with Greece.143 

2.4.2 Independence

The Zurich-London Accords of 1960, despite different aspirations, imposed independence 
on the people of Cyprus.144 According to late President Makarios, this marked the creation of a 
state but not of a nation. The notion of a nation-state, a term that presupposes the congruence of 
a particular ethnic group and a territory,145 is therefore absent from the outset. The Constitution 
of the Republic was attached to these agreements, a Constitution which is argued to have 
been drafted by a joint committee of Greek and Turkish Cypriot jurists, although its travaux 
préparatoires are yet to be published.146 Since Cypriots had a minimal role in drafting it, few 
felt it to be sacred.147 The Constitution divided the citizens of the Republic into a Greek and 
a Turkish Community and provided for a binary/bi-communal government with presidential 
characteristics in a consociational system.148 Consociational democracy as developed by Arend 
Lijphard is essentially government by a coalition of elites representing the major social segments 
of a society where people’s sense of community belonging is absent and divided into their own 
social segment rather than embracing the entire country.149 However, Cyprus at the time was, 
and still is, a disintegrated society without preexisting constitutional constraints, which is a 
prerequisite for a society to choose consociationalism as the governance design. This is explained 
by Lijphard as consociationalism by default as the external forces deprive any particular segment 
of prospects for hegemony.150 This model of government is akin to federalism, as it distributes 
political authority on a functional or personal basis.151

141 Neocleous & Bevir, in Campbell 2000, p. 7. 
142 Cyprus Act 1960, Chapter 52, “An Act to make provision for, and in connection with, the establishment of an 
independent republic in Cyprus”, 29th July 1960, 8&9 Eliz. 2. 
143 Hatzimihail 2013, p. 48; Mallinson 2005, p. 31 et seq. 
144 Ibid, p. 48. According to Polyviou the thesis about “an imposed settlement” was advanced in numerous Legal 
Opinions, letters and notes prepared and issued by the then Attorney General of the Republic of Cyprus Mr Criton 
Tornaritis from 1961 onwards. See note 8 page 8 in Polyviou 2015. 
145 A. D. Renteln, “Ethnicity”, Max Planck Encyclopedia of Public International Law, Oxford University Press, 
(2011). 
146 Hatzimihail 2013, p. 48. 
147 Hitchens 1997, p. 55. 
148 See, inter alia, Articles 1, 72(1), 112(1), 115(1) of the Constitution of Cyprus providing for a “Turkish” second in 
command to the “Greek” public office holder. 
149 This model was derived from the political experience of Austria, Belgium, the Netherlands and Switzerland. As to 
the democratic system it represents the complement of the Anglo-American model. Lijphard 1977. See also, Sterling 
1978. 
150 Lijphart 1977, p. 55. See also page 174 where he analyzes the system in Lebanon and Malaysia. 
151 Devenish 2006, p. 152. 

46



II. The Legal System of Cyprus as a Mixed Legal System

The Constitution has been characterized as one of the most peculiar in the constitutional 
world.152 It is a rather lengthy instrument with several provisions having the character of 
fundamental, basic articles, not capable of any revision or amendment.153 According to Stanley 
De Smith:

The Constitution of Cyprus is probably the most rigid in the world. It is certainly 
the most detailed and most complicated. It is weighed down by checks and 
balances, procedural and substantive safeguards, guarantees and prohibitions. 
Constitutionalism has run riot in harness with Communalism.154 

The idea of the entrenchment of certain provisions was that the majority of the day will not 
change the Constitution at will. However, rigidity is not a better guarantee for minorities.155 It 
depends on its content, and content-wise the Constitution of Cyprus proved insufficient.

The bi-communal administration was unfortunately short-lived, as three years after 
independence the Republic was faced with a major political and constitutional crisis after the 
departure of the Turkish Cypriots from their posts in the executive and legislative functions.156 
Their withdrawal was the result of the proposal for constitutional amendments by President 
Makarios to remove obstacles to the smooth functioning of the state. After the presentation of 
these proposals, inter-communal violence broke out. The majority of the members of the Turkish 
Cypriot community were secluded into enclaves with strong lines of defense.157 This event was 
called the first partition.158 The proper functioning of the state was made possible thanks to the 
doctrine of necessity. This doctrine provides that when compliance with constitutional provisions 
is rendered impossible due to the exceptional and unforeseen circumstances, which the framers 
of the Constitution never contemplated (e.g. the non-participation of Turkish Cypriots in the 
institutions of the Republic), the relevant constitutional provisions are deemed to be amended so 
that the state can avoid a complete paralysis.159

From 1963 until 1974, the two communities were engaged in negotiations to find a 
comprehensive and viable solution for the island. However, a coup d’etat, orchestrated by the 
military junta of Greece that upset legality,160 was used as a pretext by Turkey to invade the 
island, causing a humanitarian catastrophe and establishing a geographical and ethnic division.161 

152 P. Neophytou Kourtellos, “Constitutional Law”, Campbell 2000, 16. Jan Smits measures complexity in law by 
looking at the different factors of density, technicality, institutional differentiation and indeterminacy and finds that the 
Constitution of Cyprus is highly difficult to understand while in general the legal system scores high on complexity. Smits 
2015c. 
153 According to Tornaritis (Attorney General from 1960 to 1984) “Such provisions are contrary to the accepted 
principles of public law and the current constitutional practice” in Tornaritis 1977, p. 55. 
154 De Smith 1964, p. 285. 
155 C. Fusaro, D. Oliver, “Towards a Theory of Constitutional Change”, in Oliver, Fusaro 2011, p. 425. 
156 The Turkish Cypriot judges remained in their posts for a few more years, while the Turkish Cypriot High Court 
Judge Mehmet Zekia became the united Supreme Court’s first President and first Cypriot judge at the European Court 
of Human Rights. See Hatzimihail 2013, p. 67. 
157 Skoutaris 2011, p. 24. 
158 See Droushiotis 2005. 
159 Particularly, it was held that the Constitution can be amended by a law passed by a majority of two-thirds of the Greek 
Cypriot members of the House of Representatives alone. Nicolaou (Νικολάου) v. Nicolaou (Νικολάου) [1992]. See also, C. 
Lykourgos, “Cyprus Public Law as affected by accession to the European Union”, in Kombos 2010, p. 103. 
160 Skoutaris 2011. See also New York Times, “Army takes over Cyprus in a coup led by Greeks; Makarios’ fate in doubt”, 
July 16, 1974. 
161 Skoutaris 2011, p. 26. 

47



Part I

Turkey seized approximately 36% of the territory of Cyprus, and expelled approximately 170,000 
Greek Cypriots from their lawful residences.162 Turkey based its operation on Article IV of the 
Treaty of Guarantee which provides that the guarantor states (Greece, Turkey and the United 
Kingdom) have the “right to take action with the sole aim of re-establishing the state of affairs”. 
The ‘right of action’ was thus interpreted as the right to use force unilaterally, which is expressly 
prohibited under Article 2(4) of the UN Charter.163 The Security Council expressed “its formal 
disapproval of the unitary military action undertaken against the Republic of Cyprus”.164 On 15 
November 1983, the self-proclaimed ‘Turkish Republic of Northern Cyprus’ (TRNC) emerged 
as the “exercise of self-determination” of the Turkish Cypriots.165 The UN Security Council 
deplored the “secession of part of the Republic of Cyprus”166 and called upon all states not to 
recognize the purported state “set up by secessionist acts”.167 The unlawfulness of the TRNC has 
been consistently dealt with by legal means from the first moment. It was also upheld by the 
ECtHR and the ICJ.168 Nevertheless, talks continued with an aim to find a comprehensive and 
viable solution in the context of a bi-zonal, bi-communal federation and end this unprecedented 
political anomaly. To this day, and despite ongoing talks, Turkey’s military holds 36% of the 
territory, while the bi-communal structure of the Republic of Cyprus functions according to the 
doctrine of necessity, whereas the Turkish Cypriot community is expected to return and reclaim 
their seats, once it is set free from Turkey.169

2.4.3 Elements of the solution: Bizonal Bicommunal Federation

The principles of bi-zonality, bi-communality and political equality have been the basic 
parameters of a future settlement since the High-Level Agreements of 1977. Despite the 
differences with which the two communities approach and interpret these principles, they 
both agree, to a certain extent, that the solution entails a bi-zonal, bi-communal federation 
with political equality, a single sovereignty, a single citizenship and international personality.170 A 
comparative analysis of federations indicates that all genuine federal systems are highly complex, 
contingent products of unique historical, social and political forces.171 This is the case with the 
formula found in the context of the Cyprus problem as well. In the aftermath of the Turkish 
invasion and the territorial segregation of the two communities, a settlement based on some form 

162 59.5% of the island’s territory is under the control of the Republic of Cyprus, 35.2% under Turkish occupation and 
2.6% is the buffer zone, while 2.7% constitute British sovereign bases. 
163 Under Article 53 of the Vienna Convention on the Law of Treaties of 23 May 1969 “A treaty is void if, at the time of 
its conclusion, it conflicts with a peremptory norm of general international law.” 
164 UN Security Council Resolution 360 (1974). 
165 According to de Wet, no general right of a minority to secede has been recognized in international law. De Wet 2004, 
p. 328. 
166 UN Security Council Resolution 541 (1983). 
167 UN Security Council Resolution 550 (1984). 
168 See inter alia Cyprus v. Turkey [2014] EctHR, para 81. 
169 Hatzimihail 2013, p. 51. Turkish Cypriot property in the area controlled by the Republic is held in trust by the 
government, pending resolution of the Cyprus problem. Turkish Cypriot Properties (Management and Other Topics) 
Law L. 139/91. 
170 High Level Agreements between the President of the Republic of Cyprus and the Turkish Cypriot leader of 12 
February 1977. 
171 Schuck 2000, p. 198. 
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of unitary state as the design of the 1960 Constitution is out of the question, while for some it 
is impossible to imagine a solution without some form of Turkish Cypriot territorial entity.172 
Philosophers have explored various types of federal political orders, with a view to resolving inter-
state conflicts.173

In the event of a solution, Cyprus will devolve authority to the two communities in a federal 
political system, granting each member unit with particular competences over language and 
cultural rights.174 Hence, the motive for supporting federalism in the case of Cyprus is to prevent 
secession and two completely independent sovereign states as opposed to the argument favoring 
federal arrangements rather than a centralized unitary state. The distinct processes that lead to 
federal political orders have repercussions on several fronts, such as the degree of unification of 
laws. In integrative federal orders uniformity increases over time, while devolutionary federal 
orders tend to take the opposite direction.175

Federal arrangements, inter alia, offer protection against central authorities by securing 
immunity and non-domination for minority groups or nations; they can accommodate minority 
groups who aspire to self-determination and the preservation of their culture, language or 
religion; and they increase opportunities for citizen participation in public decision-making, IN 
addition, they generally facilitate efficient preference maximization and territorially-based groups 
with diverging preferences from the majority population can be sheltered in federal systems, all 

172 Skoutaris 2011; Cremona, Skoutaris 2009, p. 385.
The term ‘political equality’ is defined by Resolution 716 (1991) where it is stated that it entails “the effective 
participation of both communities in all organs and decisions of the federal government”. Secondly, the term bi-zonal 
and bi-communal federation is defined by the Report of Boutros Boutros-Ghali of 3 April 1992 and endorsed by the 
Security Council Resolution 750 (1992) and have never been reversed by the Security Council. It provides that: 

 - The Federal State of Cyprus will have a single international personality and sovereignty as well as a single 
citizenship.

 - The Federation will be bi-communal as regards the constitutional aspects and bi-zonal as regards the territorial 
aspects. 

 - The bi-zonality of the Federation is reflected in the fact that each federated state would be administered by one 
community which would be guaranteed a clear majority of the population and of land ownership in its area.

 - The freedom of settlement and the right to property would be implemented in a manner consistent with the  
constitution that would be based on the principle of bi-zonality. 

173 See, inter alios, Althusius 1603. “Ce qui fait l’essence et le caractère du contrat fédéral, et sur quoi j’appelle l’attention 
du lecteur, c’est que dans ce système les contractants, chefs de famille, communes, cantons, provinces ou Etats, non seulement 
s’obligent synallagmatiquement et commutativement les uns envers les autres, ils se réservent individuellement, en formant 
le pacte, plus de droits, de liberté, d’autorité, de propriété, qu’ils n’en abandonment”. Montesquieu 1758, 98. Immanuel 
Kant was in favor of a confederation of free states (foedus pacificum) to maintain and secure the freedom of the states 
themselves. Kant 1795, Section II.
John Stuart Mill, on the other hand, suggested that “portions of mankind who are not fitted, or not disposed to live 
under the same internal government […] to be federally united as to their relations with foreigners: both to prevent 
wars among themselves, and for the sake of more effectual protection against aggression of powerful States”. Mill 1861, 
Chapter 17. Madison agreed with Hume that the risk of tyranny by majoritarian rule and “factious leaders” was reduced  
in the Union where the States would provide checks and balances. Madison 1787.
174 This is the general understanding based on the negotiations held over the years and the provisions of the Constitution 
of the Republic which gave competences over religious, educational, cultural, teaching matters, and matters of personal 
status, amongst others, to the Communal Chambers, one Chamber for each ethnic community. Article 87 of the  
Constitution of Cyprus. 
175 Halberstam, Reimann 2014, p. 48. 
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of which can promote mobility.176 Nevertheless, they are often characterized by problems of 
stability and trust, which are a natural phenomenon if the tensions typically giving rise to such 
political orders are taken into account.177

According to the Organization for Economic Cooperation and Development (OECD), 
stability of constitutional arrangements is a two-edged sword, since veto powers178  increase the 
transaction costs of reforms and bias the institutional framework towards the status quo, whereas 
stable institutions can prevent reform and the ability to adapt to changing circumstances.179 
Stability can be enhanced by creating and maintaining ‘dual loyalties’ among the citizenry 
towards the federation as a whole in addition to loyalty towards their own member unit.180 
According to Thomas Fleiner, federations resulting from the contribution of the international 
community are unstable and not sustainable due to a failure to appreciate the differences between 
common law and civil law federalism.181 The nature of administrative federalism present in civil 
law countries and the specificity of the limited powers of the courts in the civil law tradition are 
not taken into account when setting such federal structures into place. Federal constitutions 
in the two major legal traditions of the West differ in the provisions of the constitutions, the 
distribution of powers, the relationship between and the respective powers and functions of the 
three governmental branches and with regard to the implementation of the federal constitution 
by the federal units.182 

As a general rule, federal systems institutionalize a formal demarcation of powers between 
the federal center and the constituent parts183 almost always territorially-based.184 This territorial 
division is expressed by the principle of bi-zonality. Zoning is defined as the control by authority 
of the use of land, and of buildings and improvements thereon.185  It has been used to separate 
incompatible uses and to control the intensity with which land is used.186 Although restrictions 
on the use and disposition of land are not normally found under common law rules, these 
various forms of regulation were met with much deference by the American Constitution.187 
In the case of Cyprus, the territorial demarcation based on the principle of bi-zonality amounts 
to certain restrictions on the ability to acquire real property, in order to protect the identity 
of the constituent states. Zoning is regarded as an effective practice at preventing change in 
stable homogeneous districts.188 However, such practices amount to a deprivation of liberty and 

176 “Federalism”, in Stanford Encyclopedia of Philosophy, first published Jan 5, 2003, substantive revision Jun 7 2018. 
177 Ibid. 
178 Tsebelis 2002. 
179 OECD/KIPF (2016), Fiscal Federalism 2016: Making Decentralization Work, OECD Publishing, Paris. 
180 “Federalism”, op. cit. note 250. 
181 Fleiner 2016, p. 390. 
182 Ibid. 
183 The term “state” is used to signify the constituent unit of a federation. In Germany and Austria a state is a Land. In 
Canada and South Africa states are called provinces. In Italy, Spain - which are not strictly speaking federations although 
they endorse a form of devolution - and Belgium the intermediate level is called a region or community. In Switzerland 
a canton and in Russia an oblast. In Australia, Brazil, India, Mexico and the United States the intermediate level of  
government is a state or estado. 
184 O’Neil 1998, p. 246. 
185 E. Mitchell Thomas, “Zoning”, The Canadian Encyclopedia, 2006 (last edited (12/15/13). 
186 Ibid. 
187 Epstein 2005, p. 35. 
188 Ibid. 
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property if the future potential buyers of land189 (who are citizens of the other constituent state) 
are taken into account. These practices will also hinder the proper functioning of an internal 
market.190  

Under the Annan plan, a constituent state was able to adopt safeguarding measures in 
respect of the establishment of residence by persons not holding its internal constituent state 
citizenship status in order to preserve its identity.191 Furthermore, for a transitional period, a 
constituent state was able to limit the establishment of residence by persons hailing from the 
other constituent state. To this effect, the constituent state could have established a moratorium 
until the end of the fifth year after entry into force of the plan, which will then be also permissible 
but based on percentages of populations (if the number of residents hailing from the other 
constituent state reaches 6% of the population of a village or municipality between the 6th 
and 9th years until the 19th year, where the constituent state may protect its identity by taking 
measures to ensure that no less than two-thirds of its Cypriot permanent residents speak its 
official language as their mother tongue).192 

The bi-communal structure of the federation would be a continuation of the idea first 
presented by the 1960 Constitution. Article 2 of the Constitution divided the people of Cyprus 
into two communities: 

(1) the Greek Community, comprises all citizens of the Republic who are of 
Greek origin and whose mother tongue is Greek or who share the Greek cultural 
traditions or who are members of the Greek-Orthodox Church; (2) the Turkish 
Community comprises all citizens of the Republic who are of Turkish origin and 
whose mother tongue is Turkish or who share the Turkish cultural traditions or 
who are Moslems; citizens of the Republic who do not come within the provisions 
of paragraph (1) or (2) of this Article shall, within three months of the date of 
the coming into operation, opt to belong to either the Greek or the Turkish 
Community as individuals, but, if they belong to a religious group, shall so opt as 
a religious group and upon such option they shall be deemed to be members of 
such Community.193  

189 A number of current Greek Cypriot owners of properties in the occupied areas which will form the Turkish Cypriot 
federal unit will be subjected to the territorial adjustments that will result in loss of property and compensation. See also 
the judgment of the European Court of Human Rights in Loizidou v. Turkey, [1996]. 
190 In the case of Village of Euclid v. Ambler Realty Co. [1926] in the United States, a zoning ordinance which according to 
the appellee would have constituted an unconstitutional taking by devaluing his land, was found as constitutional based 
on the police power asserted for public welfare. 
191 Article 3(6). 
192 Article 2 (2), DRAFT ACT OF ADAPTATION OF THE TERMS OF ACCESSION OF THE UNITED CYPRUS 
REPUBLIC TO THE EUROPEAN UNION. A similar regime was adopted in the Åland islands with the Autonomy 
Act specifying that limitations on the right to acquire real property or property of a similar nature on natural and juridical 
persons without the right to domicile or regional citizenship (hembyggdsrätt) are justified. Such persons may acquire 
ownership or possession only with permission from the Government of Åland. Section 10, Act on the Autonomy of 
Åland (16 August 1991/1144); Act on the Acquisition of Immovable Property in Åland (3/1975). See also, K. Myntii, 
M Scheinin, “The Right of Domicile in the Åland Islands in the Light of Human Rights Treaties and the European 
Integration Process”, in Hannikainen, F. Horn 1997.  
193 CONSTITUTION OF THE REPUBLIC OF CYPRUS, 1960. Annex D of the Treaty of Establishment governs any 
matter related to Cypriot Citizenship according to Article 198 of the Constitution. Section 2 of the Annex specifically 
provides that any person who became a British subject under the provisions of the Cyprus (Annexation) orders in 
Council, 1914 to 1943, or who has descended in the male line from such a person, or who was born in the island of 
Cyprus on or after 5th November 1914, and was ordinarily resident in the island of Cyprus at any time in the period of 
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Therefore, the idea first presented under the millet system,194  and elaborated during the 
British colonial rule, was also taken up by the Constitution, dividing the people of Cyprus 
according to ethnic origins and religious beliefs. One can justifiably argue that this approach 
to community-state politics and the millet mind-set, which indeed has remained prominent 
in Turkey,195 has an impact on the form of solution being sought. It certainly marks the 
abandonment of the ‘non-territorial autonomy’ model of the 1960 Constitution into a federation 
with political autonomy of the two communities on a territorial basis.196 The European Court 
of Human Rights (ECtHR) has stated that the notion of race is rooted in the idea of biological 
classification of human beings into subspecies on the basis of morphological features such as skin 
color or facial characteristics. Ethnicity, according to the ECtHR, has its origin in the idea of 
societal groups marked in particular by common nationality, religious faith, shared language, or 
cultural and traditional origins and backgrounds.197 In the case of Sejdic and Finci v. Bosnia and 
Herzegovina, the Court held that the applicants, as a result of a lack of declaration of affiliation 
with a “constituent people” which rendered them ineligible for election to the Presidency, were 
subjected to discrimination on ethnic grounds.198  Although, in the case of Cyprus, members of 
minority groups have already opted for one of the two communities’ status, certain questions 
arise as to how a state, or indeed a federation, can bestow identity on different cultures. The 
ECtHR has held that difference in treatment which is based on a person’s ethnic origin cannot 
be objectively justified in a contemporary democratic society built on the principles of pluralism 
and respect of different cultures.199

2.5 The Cyprus Economy

Cyprus’s economic system is highly dependent on international trade and tourism. Thus, 
it is highly exposed to economic forces outside its control.200 This exposure to external economic 
conditions, according to Andreas Theophanous, was the main reason that Cyprus underwent a 
serious economic crisis in 2013, while internal factors exacerbated the negative effect of economic 
vulnerability.201 Such internal factors include the particular political context of Cyprus, such as the 
Turkish invasion, which has continuing socioeconomic and political repercussions to this day. As 
Hatzimihail highlights, two principal characteristics describe the legal consciousness and public 
life, namely first, that the country’s institutions operate as if in a state of ‘perpetual interimness’, 
pending resolution of the communal dispute, and second, that the Constitution has become the 

five years immediately before the date of the Treaty became a citizen of the Republic of Cyprus. 
Turkish Cypriots who can prove that they fall under the scope ratione personae of Annex D have a right to citizenship. 
See N. Skoutaris, “Legal Aspects of Membership”, in Ker-Lindsay, Faustmann, Mullen 2011, p. 45. 
194 See infra note 109. 
195 Barkey & Gavrilis 2016, p. 34. 
196 See also, Dundas 2004. 
197 Paragraph 43. 
198 [2009]. 
199 D. H. and Others v. The Czech Republic [2007] para. 176. 
200 Theophanous 2016, p. 28-49. 
201 Ibid. 
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totem of the Republic202 on which EU law has been superimposed. EU membership was seen 
as an opportunity both in terms of reunification of the territorially-divided island and mainly 
in terms of facilitating the reform of the basic institutions, thereby considered as an impetus 
for change.203 The accession process as well as accession itself were expected to contribute to a 
fair settlement of the Cyprus problem. This is one of the reasons that, along with international 
legality, European integration constitutes a fundamental pillar of the political and legal discourse. 
The aim was to resolve the Cyprus problem in an integrationalist manner in accordance with 
the European acquis.204 Furthermore, Cypriots have strongly identified with Europe and have 
been “quite happy to partake in European law”,205  although the change steered by European 
integration is only gradually being realized. The decision to adopt a ‘Europe provision’ in the 
model of Ireland that gives prevalence to EU law in its entirety over all of domestic law “come[s] 
as no surprise”.206 Despite the Turkish arguments,207 the Republic of Cyprus acceded to the EU 
as a whole, including, therefore, the occupied territories.208  

After the invasion, the subsequent growth and economic development were described as 
an ‘economic miracle’ comparable to the achievements of West Germany after the Second World 
War.209 This ‘miracle’ was all about fast economic recovery and the survival and continuity of 
the Republic of Cyprus.210 With this advancement of the economy, the system started to have 
certain characteristics such as cases of nepotism, a growing public sector and banking sector 
that afterwards contributed to the crisis of 2013. According to Theophanous, this led to the 
loosening of the climate of understanding, cooperation and overall social cohesion which 
prevailed in the aftermath of the Turkish invasion.211 Unions of the public sector and the banking 
system disregarded the need to promote meritocracy and a paradigm shift leading to a failure 
of the political system. The growth of the banking sector was a result of the transformation of 
Cyprus economy into a service-based economy with sizeable tourist and trade sectors and a rising 

202 Hatzimihail 2013, p. 38. 
203 According to Symeonides: “[…] there is little excuse for the fact that, so many years after independence, no serious 
effort has been undertaken for a comprehensive streamlining and modernization of the law of Cyprus.” He then notes 
that accession to the EU is a chance for modernization and harmonization to be combined in one project. Symeonides  
2003, p. 454. 
204 See also Theophanous 2016. 
205 Hatzimihail 2017a, p. 214. 
206 Hatzimihail 2013, p. 53. 
207 Turkey circulated an opinion signed by Professor Mendelson of the University of London claiming that Cyprus’s 
application to join the Union as such was unconstitutional. Cyprus countered this legalistic effort by Turkey by obtaining 
a joint opinion by three well-known international law experts, Professor Crawford of the University of Cambridge, 
Professor Hafner of the University of Vienna and Professor Pellet of the University of Paris. For more see A. Markides, 
“European Integration of the Candidate States: Cyprus”, in European Integration and Constitutional Law, European  
Commission for Democracy through Law, Council of Europe Publishing, p. 19. 
208 Article 1 of Protocol 10 of the Accession Treaty provides that the application of European Union law in the areas that 
the Republic cannot exercise effective control is suspended until a decision of the Council. Act concerning the conditions 
of accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic 
of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and 
the Slovak Republic and the adjustments to the Treaties on which the European Union is founded – Protocol 10 on  
Cyprus.  
209 Theophanous 2016, p. 30. 
210 Ibid. 
211 Ibid, p. 32. 
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financial services sector.212 This was also a result of the process of harmonization and adjustment 
prior to accession (removal of exchange rate risk once the Cyprus pound was fixed to the euro, 
lower interest rate environment as a result of the process, and lower tax regime following the tax 
reform of 2002).213 

During this period of transformation, Cyprus banks attracted large foreign deposits as a 
result of low taxation and high deposit interest rates, which were used as a funding source to 
finance growth and investment.214 According to Alexander Michaelides, two waves of increase of 
loans-to-GDP ratio occurred: between 2006 and 2009 the loans-to-GDP ratio increased from 
220% to 340%, while the second wave between 2010 and 2012 from 350% to 400%.215 This 
is partly explained by the extension of one of the main local banks (Cyprus Popular Bank) loan 
portfolio to Greece funded to a large extent by Cypriot deposits.216 All these banking, sovereign 
debt and housing imbalances led to the rescue package of March 2013 and the resulting 
Memorandum of Understanding217  that included measures to address the challenges posed by 
the high non-performing loan (NPL) ratio in the banking sector as well as the downsizing of the 
latter since, before the crisis hit, the banking sector represented 550% of GDP.218 Nevertheless, 
the high level of NPLs remains the key vulnerability of the banking sector to this day.219

2.6 The Legal System

Two ideas usually exist for Cyprus: first that of an insular paradise, the birthplace of 
Aphrodite, the perfect beaches and mountains, the olive groves, the gentle people and the wine-
dark sea; and second, that of an unprecedented political anomaly, often seen as an insoluble 
Gordian knot. In this vivid imagery that author Christopher Hitchens used to describe Cyprus,220 
two ideas can be added: its legal system – and the recent financial crisis that led to the first time 
when creditors (and even depositors) of a bank were called upon to finance the banks’ deficit (the 

212 Ibid, p. 35. 
213 Ibid. See also Michaelides 2016, p. 107. Eurozone Entry meant that monetary policy independence was surrendered 
to the ECB which in turn meant that fiscal authorities should have become much more cautious in maintaining their   
ability to finance a downturn. 
214 Michaelides 2016, p. 113. See also Hasan, Marinĉ 2016, p. 295-324: arguing that competition policy in banking 
should become more lenient during severe financial crises if doing so preserves financial stability. “Competition 
authorities should support interventions that safeguard stability of frail banking systems, even if doing so temporarily 
worsens competition”. 
215 Michaelides 2016, p. 117. 
216 Ibid, p. 117-8. The Parliament adopted Law on the Resolution of Credit and Other Institutions L.17(I)/2013 
entrusting the Central Bank of Cyprus with the Minister for Finance with the resolution of the institutions covered by  
that law. 
217 See Economic Adjustment Programme for Cyprus agreed between the Republic of Cyprus and the European 
Commission representing the countries of the Eurogroup, the European Central Bank and the International Monetary 
Fund. For more see https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu- 
financial-assistance/which-eu-countries-have-received-assistance/financial-assistance-cyprus_en. 
218 Half of the financial sector’s loan book is currently non-performing. See also Papadopoulos 2015, p. 253. 
219 Commission Staff Working Document, Country Report Cyprus 2018, COM (2018). 
220 Hitchens 1997, p. 19. 
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so-called bail-in).221

The elements that make up Cyprus law are reversely allocated compared to other mixed 
jurisdictions,222 thus adding to the theory of mixed jurisdiction a ‘juridical unicorn’, i.e. common 
law has a stronghold in private law with the exception of non-commercial matters and criminal 
law, whereas public law is based on civil law stereotypes. Procedural law follows common law as in 
most other mixed jurisdictions.223 However, in the case of Cyprus it is vital to think in common 
law terms in order to understand Cyprus law.224  Procedural law has acted as a vehicle for the 
introduction of common law notions into areas of substantive law that are oriented towards the 
continental legal tradition, and for ensuring the persistence of a common law mentality.225 Thus, 
the legal system of Cyprus reaffirms Sir Thomas Smith’s perception of a mixed jurisdiction as a 
system where civil law and common law doctrines have been received and indeed contend for 
supremacy.226  

Cyprus more closely resembles a common law jurisdiction than other mixed jurisdictions, 
even though the civil law influence is constantly expanding in new areas of the law.227 What 
is more, most of the legislation has been imported or transplanted from abroad.228 According 
to Hatzimihail, this importation has often resulted in veritable transplants, while in other 
instances resulted in the formation of altered legal regimes, evoking Gunther Teubner’s idea 
of legal irritants.229 For example, the courts have given the principle of good faith provided 
under the Unfair Contract Terms Directive (Directive 93/13) a common law gloss by focusing 
on an absence of dishonesty in agreeing upon the terms.230 This can arguably be attributed to 
the lack of understanding of the principle-based approach of Directive 93/13 that requires 
courts to take into account both core requirements in assessing the fairness of contractual terms, 
i.e. the significant imbalance test and the requirement of good faith. Cyprus courts took the 
second requirement of the Directive in isolation thus examining evidence showing bad faith or 
dishonesty in the conclusion of the contract. While this approach is interesting in evaluating the 
level of compliance of national courts with European norms, it adds to the amazingly complex 
picture of a unique legal system that Hatzimihail envisaged. 

The journey of mixedness of Cyprus law has taken a ‘contrariwise movement’,231  since the 
common law has emigrated rather than migrated as in the majority of mixed jurisdictions. Apart 

221 The so-called bail-in. For the legal implications see M. M. Nicolatos, “Austerity measures and economic crisis. The 
Case of Cyprus A Judge’s approach”, President of the Supreme Court of Cyprus, Substitute Member of the Venice 
Commission 
222 See also Parise 2012: looking at the codification endeavors that took place in Louisiana during the early American 
period until before the developments of the Civil War, where the drafters were representatives of both continental 
European and common law traditions that resulted in an “eclectic work”. 
223 Goldstein 2004, p. 291: indicating that, with the exception of Scotland, the prevailing procedural law in mixed 
jurisdictions is common law.  
224 Hatzimihail 2017a, p. 217. 
225 Ibid, p. 228. 
226 T. B. Smith, “Property and Trust”, in R. David et al., International Encyclopedia of Comparative Law, Tübingen, The 
Hague, (1972). 
227 See for example the influence of continental authorities upon the interpretation of EU consumer law. See infra Section 
5.7.3.
228 Hatzimihail 2017a, 217.
229 Teubner 1998, p. 11-32.
230 See in particular Section 5.8.2. 
231 Palmer 2012a, p. 9.
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from the fact that Cyprus law tends to agree, on terms of constitutional form, with the principles 
of separation of powers, the independence of judges, judicial review of governmental acts, due 
process of law, free speech and freedom from arbitrary search and arrest, public law is strongly 
influenced by Greek administrative law.232  Moreover, the Constitution provided under Article 
146 for a separate Constitutional Court with original jurisdiction over administrative law cases. 
The principle of ne bis in idem or “double jeopardy”, which is of continental origin,233  is also 
applicable via Article 12.2 of the Constitution of Cyprus.234  

These basic terms of the allocation arose from constitutional provisions such as Article 
146, which establishes jurisdiction over petitions to annul or confirm administrative acts in the 
spirit of the French recours en annulation. Another example is Article 188 of the Constitution, 
which provides that the laws applicable until independence will continue to be in force and be 
interpreted in line with the Constitution, as well as organic laws, such as the Courts of Justice 
Law, which provided for the common law doctrines of equity235 to be sources of law unless 
otherwise provided for by law or the Constitution, thereby confirming the colonial status quo.236 
As Hatzimihail points out, independence should have led Cyprus away from the common law 
tradition as it empowered a people attached to motherlands and languages falling firmly within 
the continental legal tradition.237  Nevertheless, it confirmed the place of the colonial legal, 
business and administrative elite as well as its capacity to absorb new entrants, a form of rent-
seeking as explained by Anthony Ogus.238  

According to Symeonides, the Courts of Justice Law passed by an inexperienced House of 
Representatives went much further than the letter and spirit of the Constitution, tying the legal 
system of Cyprus in a permanent and surreptitious manner to the English common law. 239This 
provision had no temporal limitation, hence authorized the application of post-independence 
common law along with pre-independence laws. It also made common law binding rather than 
persuasive on courts leading to the so-called anglicization of the law.240 However, the Republic 
was born in “an uneasy truce between realities and aspirations”,241  with the various social groups 
and legal and political elites trying to find their place in the post-colonial era. In any case, the 
institutional arrangements would have disallowed significant law reform as the sharing of power 
proved problematic already in 1963 when the Turkish members of the House of Representatives 
rejected the budget.242 The decision for maintenance of the status quo was, therefore, the easy 
way out, as it left the option for a future law reform, on which there was no consensus at the 

232 In turn based on French doctrine. See generally Spiliotopoulos 2004.
233 The rule essentially means that the same thing might not be claimed twice, thus barring repetition of the same legis 
actio. It expresses the functional equivalent of the common law, namely, that a person shall not be twice “put in jeopardy”  
for the same offense.  See Buckland 1963, p. 696-7.
234 See Attorney General (Article 7) [1993] [in Greek].
235 Translated as principles of equity. 
236 See Courts of Justice Law, L. 14/60, 1960, Art. 29.
237 Hatzimihail 2015, p. 76.
238 Hatzimihail 2017a, p. 216. See A. Ogus, “The Contribution of Economic Analysis of Law to Legal Transplants”, in  
Smits 2001.
239 The task was undertaken by a well-known former servant of Her Majesty’s government, according to Symeonides  
2003, p. 450.
240 Ibid.
241 Hatzimihail 2015, p. 85.
242 Hatzimihail 2017a, p. 216.
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time, and did not have the intellectual structure to begin with.243 However, as former Judge Pikis 
points out: 

The inheritance of English law in Cyprus had positive effects in relation to 
human rights, including property rights. It is no coincidence that despite the 
blows inflicted upon Cyprus in 1974, the rule of law retained its force, the State 
survived, helping in the sustenance of the Republic of Cyprus becoming in due 
course a member of the European Union.244  

Personal biases of the dominant group of colonial advocates played a major role in the 
maintenance of the common law.245  Following independence, Cyprus Bar membership began 
expanding significantly, with a new wave of lawyers and holders of university degrees from  
Greek law schools.246  This resulted in a cultural conflict, with traces that are still visible today. 
Maintenance of the English common law, thus, became a vehicle for the dominance of the 
established group of colonial advocates, and their children, in the emerging legal profession of 
Cyprus.247  But this internal conflict is best illustrated in the use of the English language: it took 
three decades after independence for the legal system to complete the transition from English to 
the Republic’s official languages.248  Hatzimihail stresses that perhaps it is not mere coincidence 
that it took a little more than three decades after independence for the first Cypriot graduates of 
a Greek law school to reach the appellate bench. Nonetheless, Hatzimihail recognizes that this 
did not act as an obstacle for a unique Cypriot legal identity to be formed, shifting away from 
common law ideal types.249

2.6.1 Procedural law

Procedural law in Cyprus follows the common law tradition with the rules of procedure 
serving as a vehicle for the introduction of common law notions in areas oriented towards the 
civil law tradition.250  Legislative texts on civil procedure come second in importance to rules of 
procedure enacted by the Supreme Court, unlike the situation in continental countries where the 
principal sources of procedural law are the codes.251 The Civil Procedure Law252 was enacted in 

243 Hatzimihail 2015, p. 85.
244 Pikis 2017, p. 98.
245 For the last thirty years of Colonial rule, membership to the Cyprus Bar had been preserved for barristers trained in 
England. See Article 3 of the Advocates Law (Cap. 2) (1955): admission to practice as an advocate was reserved to those 
“entitled to practice” as a barrister-at-law or “admitted to practice” as a solicitor in England or Northern Ireland, or as an 
advocate in Scotland. Hatzimihail 2015.
246 Hatzimihail 2015, p. 85.
247 Hatzimihail stresses that the most influential groups within the legal profession - the appellate judges and the notables 
used to belong to families that trace their origins in the profession to the colonial-era advocates - are the ones most 
closely identifying with the common law. Therefore, these groups had a vested right to act as gatekeepers and refrain from 
opening up the system to new entrants educated in Greece. Hatzimihail 2017a, p. 234.
248 Caselaw referred to in this dissertation using the Latin alphabet refers to cases available in English which was the 
formal language of the courts until 1989. However, caselaw with the names cited in the Greek alphabet refers to cases 
coming before courts after 1990.
249 Hatzimihail 2017a, p. 242.
250 Ibid, 228. See also Section 6.2.
251 Ibid, p. 229.
252 Cap. 6.
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1885 during the early colonial period and dealt primarily with matters of enforcement. Procedural 
law in that period was the first legal field to be ‘anglicized’. This Law has survived with little 
change to this day. The Evidence Law253 has an interpretation clause providing that the default 
legal framework in evidence matters is the law of England as of 1914.254 The very little reform 
of procedural law to this day has ensured a differentiation between English law and Cyprus 
law, since Cyprus did not follow the sweeping reforms occurring in England in the 1990s. As 
Hatzimihail points out, Cyprus procedural law is English law from a time vault.255 This has led to 
the persistence of a common law attitude even in fields oriented towards the continental tradition 
with judges often deciding points of law on the basis of arguments presented by counsels.256 

European law presents a challenge to the hold of common law in civil procedure in Cyprus. 
In particular, this dissertation will elaborate on the impact that Directive 93/13 is having on 
national rules of civil procedure, and in general soft law instruments such as the EU Justice 
Scoreboard and other competitive mechanisms that promote rankings of civil justice systems 
according to their degree of efficiency in delivering justice.257 Articles 6(1) and 7(1) of Directive 
93/13 provide that Member States shall lay down that unfair terms used in a consumer contract 
are not binding on the consumer, while also ensuring that in the interests of consumers and 
competitors adequate and effective means exist to prevent the continued use of unfair terms in 
consumer contracts. Article 47 of the Charter of Fundamental Rights of the EU provides that 
everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right 
to an effective remedy. The objectives of Articles 6(1) and 7(1) - read in conjunction with Article 
47 – may only be achieved if national rules of procedure contribute to their achievement and do 
not raise unjustified obstacles for consumers in order for them to rely on the protection afforded 
by Directive 93/13.258 The New Deal for Consumers specifies this means of enforcement through 
the introduction of provisions that encourage private enforcement of consumer protection rules 
as well as public enforcement through the imposition of administrative fines for infringements of 
the directives.259 These changes are bound to further influence national systems of civil procedure 
and the practice of national courts and authorities in enforcing EU law.

The Court of Justice of the European Union (CJEU) has established procedural 
requirements deriving from Directive 93/13 relating to remedies and procedural rights available 
to consumers, as well as the duties of national courts.260 These requirements include the principles 
that consumers must have effective remedies to raise the unfairness of relevant contract terms and 
that national courts are obliged to assess the unfairness of contract terms on their own motion 
(ex officio). The latter principle has the potential of significantly influencing national rules of civil 
procedure, in particular, the rule that the parties have sole discretion in defining the subject-
matter and extent of the proceedings or the rule that the responsibility to present the facts relied 
on in order to substantiate the parties’ requests lies exclusively with the parties.261 The influence 
of the ex officio doctrine on civil procedure in Cyprus seems to be indirect since the EU, through 

253 Cap. 9.
254 Article 3.
255 Hatzimihail 2017a, p. 229.
256 See also Hatzimihail 2015, p. 84 et seq. See Section 5.7.2.
257 See Chapter 3 but see also Section 2.7.2.
258 See also, European Commission Guidance 2019b, p. 51.
259 See Section 6.7.
260 European Commission Guidance 2019b, p. 53.
261 Ibid, 56.
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the provision of technical assistance for the civil procedure reform, is promoting the introduction 
of case management practices as well as training of judges, and specialization of courts that 
will eventually alter the role of judges in civil proceedings.262 The amendment of the Unfair 
Commercial Practices Directive (Directive 2005/29) with the New Deal for Consumers, may 
further lead to the extension of the ex officio doctrine when a court decides whether the consumer 
should receive damages and price reduction or unilateral termination of the contract.263

2.6.2 The judiciary

The judiciary in Cyprus has been endowed with powers similar to a common law court, 
while at the apex of the hierarchy stands the Supreme Court of Cyprus, which can be described 
as a ‘supercourt’. The Supreme Court of Cyprus is the Supreme Constitutional Court of Cyprus: 
it considers the constitutionality of existing laws and of proposed legislation when referred by the 
President of the Republic; it acts as the Highest Administrative Court with exclusive Appellate 
Revisional Jurisdiction; and it acts as the Electoral Court hearing election petitions.264 The 
Supreme Court consists of one President and twelve Justices and is also the Supreme Council 
of Judicature having powers for the appointment, promotion and transfer of judicial officers 
exercising as well disciplinary jurisdiction over them;.265 It also acts as the Council in accordance 
with the Constitution having jurisdiction to impeach Highest Officials of the Republic;266 it has 
exclusive jurisdiction to issue the Prerogative Orders of Habeas Corpus, Certiorari, Mandamus, 
Prohibition and Quo Warranto;267 it is the Criminal and Civil Appeals Court; it has jurisdiction 
to hear and determine admiralty cases on both first and final instance; it is the Second Instance 
Family Court; and, under Article 135 read in conjunction with Article 163 of the Constitution 
it has the power to make rules regulating the practice and procedure in the courts and prescribing 
fees for court proceedings.

Cyprus has a unitary two-tier judicial system with one level of trial and appellate 
jurisdiction.268 Justice in first instance is provided by six types of subordinate courts, namely: (1)
District Courts269 (six in number, one for each administrative district of the Republic of Cyprus) 
which have jurisdiction over most civil and criminal matters and certain kinds of admiralty 
cases with the exception of matters falling within the jurisdiction of other subordinate courts;270 
(2)Assize Courts (five Courts in session in the Republic based in the government controlled 
administrative districts) having unlimited jurisdiction to hear and determine at first instance 

262 See Section 6.5.
263 Article 11a of the Unfair Commercial Practices Directive. See also Loos 2019b.
264 Articles 85 and 145 of the Constitution.
265 Article 153(8) and 133(8) of the Constitution provide for the powers of the Supreme Judicial Council to select,  
appoint, promote and move trial judges. See also Law 33/64 on administration of justice.
266 Article 139 of the Constitution.
267 Article 155 (4) of the Constitution.
268 With the Cyprus Act 1960, c 52, s. 5, the appellate jurisdiction of the Judicial Committee of the Privy Council acting  
as a third-instance Court of last resort during the Colonial period was abolished.
269 See Courts of Justice Law 1960 articles 5, 19, 22B (amendment by Law 96/1986 on admiralty jurisdiction). See also  
Family Courts Law L. 23/90.
270 Courts of Justice Law 14/60, Article 3.
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any criminal case of offence exceeding five years imprisonment;271 (3)Family Courts in each 
administrative district having exclusive jurisdiction to determine petitions for divorce, custody 
of children, maintenance and property disputes between spouses where the parties are members 
of the Greek Orthodox Church, whereas in case the parties belong to one of the other religious 
groups, jurisdiction is vested in the Family Court for Religious Groups;272 (4)the Rent Control 
Court which has jurisdiction to determine matters regarding recovery of possession of controlled 
rented property and the determination of fair rent, as well as any other incidental matters;273 (5)
the Industrial Disputes Tribunal which has exclusive jurisdiction to determine matters arising 
from the termination of employment;274 and (6)the Military Court which has jurisdiction to try 
offences committed by military personnel in contravention to the Criminal Code, the Military 
Criminal Code or any other law, irrespective of the sentence provided.275 

2.6.2.1 The Supreme Court as a ‘supercourt’

Courts generally in mixed jurisdictions resemble the courts of the common law, being 
powerful, unitary, centralized institutions with no clear subject matter separation between law 
and equity.276 They possess inherent powers such as the contempt of court power277 and the 
authority to issue procedural and evidentiary rules.278 The mixed jurisdiction judge follows a 
career path similar to a common law judge, selected from senior practitioners279  in the absence 
of a judicial college,280 which according to Palmer leads to judges with well-developed egos and 
independence of mind.281 They are considered law-builders who possess life experience, political 
contacts and professional achievement.282 In contrast to their colleagues on the continent, they 
have avoided the suspicion of power-grab and inherited a tradition of social trust and respect. 
Malta stands as an exception in this typical mixed jurisdiction judiciary, which tends to follow 
civil law stereotypes.283 A Cypriot judge, just like a Louisiana judge, is, hence, a “law-maker, a 
policy- maker, a statesman, a politician”.284 

Powers were granted to the judiciary by the power of law right after the intercommunal 
crisis, but also under the doctrine of necessity. Paragraph 3 of Article 82 of the Constitution 

271 Under Article 24(1) of Law 14/60 jurisdiction for criminal offences under 5 years imprisonment falls within the 
jurisdiction of District Courts. 
272 Article 11 Family Courts Law L. 23/90.
273 Section 3 of Rent Control Rules 2/1983.
274 Article 12 of the Annual Employee Benefits Law of 1967 L. 8/67 
275 See Military Criminal Code, Law 40/1964.
276 Ibid.
277 Used expansively in Cyprus, according to Hatzimihail 2013, p. 61.
278 Palmer 2012a, p. 44.
279 In Cyprus judicial appointments come on the basis of a successful career in the legal profession and in general there 
is a strong emphasis on seniority.
280 See also Section 6.5.1.2 on the introduction of a Judicial Training School.
281 Palmer 2012b, p. 593.
282 Ibid.
283 Palmer 2012a, p. 44.
284 Symeonides 1999, p. 89. Although the Cyprus judiciary has exercised notable self-restraint in matters of political 
sensitivity, See Hatzimihail 2017a, p. 235; See also Mirto Christodoulou et alii v. Bank of Cyprus et alii, [2013] where the 
applicants claimed a violation of their property rights as depositors as a result of the austerity measures imposed. The 
Supreme Court decided that the orders are not subject to judicial review (act de gouvernment).
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provides that a constitutional amendment may only be made “by a law passed by a majority 
vote comprising at least two-thirds of the total number of the Representatives belonging to the 
Greek Community and at least two-thirds of the total number of Representatives belonging to 
the Turkish Community”.285 After the withdrawal of the Turkish Cypriots from the institutions 
of the Republic, including the House of Representatives, at the end of 1963, it had become 
impossible to amend the Constitution by the process Article 182(3) provides. This was only 
made possible via the introduction of the doctrine of necessity.286 

The constitutional crisis and the invasion of 1974 created what has been considered as 
the major contribution of Cyprus to comparative constitutional law, and probably the most 
important constitutional moment in the history of the island, i.e. the doctrine of necessity.287 
Since the judgment of the Supreme Court in the case of the Attorney General of the Republic 
v. Mustafa Ibrahim,288 the doctrine of necessity is considered as forming an integral part of 
the Cyprus Constitution.289 The case concerned, inter alia, the new Administration of Justice 
Law290 which provided for the merger of the Constitutional Court and the High Court into 
the Supreme Court of Cyprus. In that case and in a number of others that followed,291 the 
Supreme Court has consistently held that where compliance with constitutional provisions is 
rendered impossible due to the exceptional and unforeseen, by the framers, circumstances created 
by the non-participation of Turkish Cypriots in the institutions of the Republic, the relevant 
constitutional provisions are deemed to have been amended in order for the state to not witness 
a complete paralysis and to function normally.292 The Court referred to the Latin maxim salus 
populi suprema lex esto and necessitas non habet legem to conclude that no state is to be destroyed 
by its own constitution. The introduction of the doctrine of necessity, according to the caselaw 
of the Supreme Court, was a result of the inability of the sovereign will to be exercised, via an 
amendment of the Constitution.293

The Constitution provided for two supreme courts, one being the Supreme Constitutional 
Court based on continental law stereotypes with one Greek Cypriot judge, one Turkish Cypriot 
judge and a neutral judge who presides (the German law professor Ernst Horsthoff was appointed). 
The High Court (Irish judge Barra O’Brian was appointed as President and later replaced by 
Canadian John Leonard Wilson) was mainly a continuation of the first and second instance 
jurisdiction of the colonial Supreme Court over civil and criminal cases. Hence, the drafters of 
the Constitution envisaged a mixed system right from the outset.294 This is clearly obvious by 
the fact that the Supreme Constitutional Court was endowed with trial-instance jurisdiction 

285 CONSTITUTION OF THE REPUBLIC OF CYPRUS, Art. 182.
286 See also Kombos 2015.
287 Hatzimihail 2013, p. 52. 
288 [1964].
289 The doctrine deals with the inability of the state actors and the legislative authorities to face exceptional and unforeseen 
circumstances that threaten the existence of the state.
290 L. 33/64.
291 The Republic v. Nicolaos Sampson[1977].
292 Particularly, it was held that the Constitution can be amended by a law passed by a majority of two-thirds of the Greek 
Cypriot members of the House of Representatives alone. Nicolaou v. Nicolaou, [1992] [in Greek]. See also, C. Lykourgos,  
“Cyprus Public Law as affected by accession to the European Union”, in Kombos 2010, p. 103.
293 Kouloundis (Κουλούντης) v. House of Representatives [1986]. 
294 F. Altana, “Legal and Judicial System”, in Ker-Lindsay, Faustmann 2009, p. 170 where it is stated that due to its  
written constitution, it was widely expected to follow other systems with written constitutions.
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over administrative law cases.295  Article 146 of the Constitution established jurisdiction over 
petitions to annul or confirm administrative acts. The powers granted to the two highest courts 
by the Constitution were different. As the Supreme Court acknowledged in 1991, the Supreme 
Constitutional Court was called to apply continental law, while the High Court, the English 
common law.296 Emigré juges were also appointed in other mixed jurisdictions, in which they 
placed a distinctive stamp upon the bench and the substantive law they interpreted.297 Despite 
Justice’s Forsthoff “unmistakably German touch”,298 the tenure of the ‘strangers in a strange land’ 
in Cyprus was short-lived, leaving behind no form of institutional legacy as is the case with other 
mixed jurisdictions. 

The merger of the two Courts created a supercourt, similar to a common law court and 
undoubtedly one resembling all other mixed jurisdictions. As Hatzimihail points out, the 
absorption of the Supreme Constitutional Court by the Supreme Court had an impact on 
doctrinal development and influence of continental law over Cyprus public law.299 The influence 
of civil law persisted even after the merger which created a court with a strong common law 
identity. However, a specialized appellate bench would have provided a more systematic and 
organized character in the doctrinal development and influence of civil law.300  

The large bulk of administrative cases that the Supreme Court justices were called to 
adjudicate -  spending more than half of their time, and almost all the time of the Court’s 
legal officers (law clerks)301– led to the creation of a first instance Administrative Court.302 
This subordinate Administrative Court has jurisdiction over first instance administrative law 
cases, including tax litigation.303 The specialized chambers, where the Supreme Court panels 
were hearing administrative law litigation cases, was already an originality, compared to most 
mixed jurisdictions, since specialization in the civil law “is scarcely imaginable”.304 The absence 
of separate divisions was clearly indicative of the tension between common law institutions and 
substantive civil law, not permitting civil law the pre-eminence one can find on the continent. 
With the creation of separate administrative courts, the legislature in Cyprus aimed towards 
stabilizing the system and expediting the procedure as public law cases overwhelm the system.305  

2.6.3 Contract law

Cyprus contract law is patterned after English statutory models. The majority of mixed 
jurisdictions at their founding had a civil law-based commercial law, which was later taken 

295Hatzimihail 2013, p. 66.  
296 Republic of Cyprus v. Gregori Thalassinou (Γρηγόρη Θαλασσινού) [1991].
297 Palmer 2012a, p. 47. The clear example being the American justices of the Puerto Rican Supreme Court who 
introduced the US-style judicial opinion to their Spanish-speaking brethren.
298 Hatzimihail 2013, p. 67.
299 Ibid.
300 Ibid.
301 Hatzimihail 2017a, p. 223.
302 As Hatzimihail points out the separation of the Constitutional Court from the High Court as per the original 
constitutional arrangement may have been the most proportional solution; however, government and legislature adopted 
the position promoted by the judicial establishment, keeping the unified Supreme Court intact. Ibid, p. 224.
303 Establishment and Operation of Administrative Court Law 2015 (L. 131(I)/2015).
304 Palmer 2012a, p. 46. 
305 See Chapter 6.
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over by common law rules mainly based on the idea that the requirements of commerce are 
best served via common law rules, and that old commercial law was inadequate to cope with 
them.306 New legislation in Cyprus relating to contract law simply replaced previous English 
statutory transplants as the cases of the Sale of Goods Act indicates.307 The dominance of English 
contract and commercial law is evident from the fact that legislative deviations from the English 
paradigm, such as the United Nations Convention on Contracts of the International Sale of 
Goods (CISG),308 as well as statutes implementing EU derivative law are only absorbed very 
gradually in legal practice and in caselaw.309 Despite the fact that the CISG entered into force 
over a decade ago in Cyprus - which could have led to an autonomous source of law with its own 
interpretation and application, separate from the common law - the CISG has yet to generate any 
caselaw.310 It may be argued that this reflects a preference towards the English law of sale, which 
is preferred as the governing law in international sales.311 

As will be seen from the caselaw presented in Chapter 5, the impact of EU derivative 
law is just beginning to be felt in contractual practice and caselaw, mainly through the Unfair 
Contract Terms Directive.312 The Directive was implemented already prior to accession; however, 
the prohibition against unfair terms has only recently started to excerpt influence in contracts. 
As Hatzimihail highlights, effective consumer protection is still in its early stages. This contrasts 
with the inroads that the principle of good faith has made into English caselaw. The reasoning in 
most contract cases in Cyprus, however, is not comparable to English appellate court opinions.313 
In any case, it is conceivable that Cyprus courts may deviate from English common law since the 
Supreme Court of Cyprus is the court of last resort in all legal questions, apart from international 
and European law, whereas the persistence of British influence on Cyprus and respect for English 
law does not necessarily stem from an emotional or metropolitan bond.314 It can be argued that 
such a deviation is hindered by the lack of a superior appellate court of last resort that can decide 
only on cases of importance.315 This, according to Hatzimihail, is what impedes the development 
of a consistent Cyprus caselaw distinct from the English paradigm.316 An intermediate appellate 
jurisdiction (which is to be introduced in the near future) will allow Supreme Court judges more 
time for reasoning in depth and increase the quality of judicial reasoning. 

306 Palmer 2012a, p. 92. See also du Plessis 2004, p. 219. Du Plessis examines the common law influence with regards 
to causa and consideration, promissory estoppel and reasonable reliance, offer, acceptance and the mailbox theory, undue 
influence and good faith, anticipatory breach and repudiation and the condictio indebiti. 
307 Hatzimihail 2017a, p. 227-8. New legislation on Sale of Goods enacted in 1994 (L. 10(I)/1994) replaced the English 
Sale of Goods Act of 1893 (applicable under Sale of Goods Law (Cap. 267), L.25/1953) with the transplantation of the 
English Sale of Goods Act of 1979.
308 United Nations Convention on Contracts for the International Sale of Goods, 1980. According to Rogowska, the 
English legal system has achieved wide international acceptance and familiarity since, despite the advantages of the 
CISG, business parties worldwide have frequently incorporated English law into their international sales contracts. See 
also Rogowska 2013.
309 Ibid, p. 228.
310 Ibid. According to Hatzimihail, even the legal literature makes no reference of the CISG being applicable in Cyprus. 
Caselaw on CISG may be found on the UNCITRAL CLOUT, where there is no case from Cyprus, last accessed 
16/02/2021.   
311 Yan 2011, p. 111-139.
312 Council Directive 93/13 1993 O.J. (L 95) (EC) on Unfair Terms in Consumer Contracts.
313 Hatzimihail 2017a, p. 227-8.
314 Hatzimihail 2015, p. 86.
315 Ibid.
316 Ibid.
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According to Anthony Ogus, a failure of a legal system to integrate a particular foreign 
device may not be very significant if it effectively provides an equivalent solution formulated 
in terms of its own legal language and concepts.317 Thus, even if the English common law does 
not recognize the principle of good faith as a requirement for a valid contract, since the courts 
will set aside an agreement that other legal systems will deem unenforceable for a failure in 
this respect, the outcome will be the same, thus suggesting that there is effective convergence. 
However, as will be seen in Chapter 5 from the comparisons between Cyprus and Greek caselaw, 
an equivalent effective solution is not provided by Cyprus courts.

2.6.3.1 The importance of the English common law for the development of contract law in 
Cyprus

Article 29(1) (c) of the Courts of Justice Law provides that the applicable law in Cyprus 
is the common law and the principles of equity;318 however, the hybrid nature of the law is 
emphasized by the fact that the starting point for the development of judicially constructed rules 
is codified legislation. The common law, based on Article 29(1) is regarded as binding, subject 
to contrary statutory provisions. The law of contract in Cyprus is contained in Chapter 149 of 
the Laws of Cyprus originally enacted in 1957 (also known as Cap. 149) which is effectively a 
transplant of the Indian Contract Act of 1872.319 It falls within the legislation enacted during the 
colonial era and maintained under Article 188(1) of the Constitution, in contrast to legislation 
enacted after independence.320 English common law rules that may be superseded by statute in 
England and Wales are still valid in Cyprus, such as, the doctrine of privity of contract and third-
party rights.321  

According to Hatzimihail, the primary differences between the two texts are technical: 
certain explanations were moved into the main text, illustrations have been removed and specific 
performance is provided for in Cyprus contract law.322 The most important difference has to do 
with the interpretation of statute. In Cyprus a statute is to be interpreted in accordance with 
the principles of legal interpretation obtained in England and Wales. Also, expressions used in a 
statute are to be presumed, so far as is consistent with their context, to be used with the meaning 
attaching to them in English law.323 It should be pointed out, nonetheless, that certain provisions 

317 A. Ogus, “The Contribution of Economic Analysis of Law to Legal Transplants”, in Smits 2001, p. 29.
318 See Constantinou v. Panayides [1984], where it was clarified that the common law finds application in Cyprus in light 
of the provisions of the Courts of Justice Law. The Court explained that what is applicable is the common law not as it 
may have been modified by English statute: “What is applicable in Cyprus is the common law, not the common law as it 
came to be modified by statute in England. Section 29(1)(c) incorporates the common law (see Law 14/60), not English 
Law as applicable in England at any one time. The enticement was a cause of action recognized by the common law, in 
fact it is a cause that was recognised as actionable many centuries ago.”
319 Chapter 149, (Cap. 149) Contract Law, L. 24/30.
320 Legislation enacted during the colonial era is referred to by Chapter (cap.) number while legislation post-independence 
is referred to by their short title and year of publication. Legislation enacted during the colonial era constituted an 
effective codification of common law principles in their respective fields and most of the legislation is still in force today. 
Hatzimihail 2015, p. 77-78.
321 Hatzimihail 2015: who also indicates that it is not unlikely for lawyers to “cheat” by resorting to authorities and 
subsequent caselaw, thus leading the Cyprus courts to accept English law - as modified by statute - to constitute the 
common law.
322 Ibid, p. 75-99: presenting also a case study on past consideration which is regarded as good consideration in contrast 
to English law of contracts. See also Swaminathan 2018.
323 Article 2(1) Cap. 149.
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were read by Cyprus courts (unlike Indian courts) as deviating from the common law.324 
In Pastella Marine v. Iranian Tanker,325 the Supreme Court noted that in interpreting a 

statute it may resort to English law authorities interpreting English analogous statutes. However, 
for the purposes of the case, and since a comparison of the text of section 30 of The Merchant 
Shipping (Registration of Ships Sales and Mortgages) Law326 revealed notable differences 
between the wording of the Cyprus and the English enactments, little or no assistance could be 
derived from English caselaw affecting the interpretation of said section. In Sekavin S.A. v. Ship 
“PlatonCh”,327 it was stipulated that article 70 of the Contract Law reproduces common law in 
respect of quasi-contractual liability of recipient of goods or services supplied or rendered not 
gratuitously. According to the Court in Saab and Another v. Holy Monastery of Ayios Neophytos,328 
article 73 of Cap. 149 aims to reproduce the common law rules on damages for breach of contract 
as they crystallized and were fashioned in the case of Hadley v. Baxendale.329  Damages, therefore, 
aim to restore the party to the position he would be in, but for the breach.330 

The law provides that all agreements are contracts if they are made by the free consent of 
the parties competent to contract for a lawful consideration and for a lawful object, but two 
or more persons are said to consent when they agree upon the same thing in the same sense 
(meeting of the minds). Non-performance of a contract is governed by the doctrine of breach 
of contract, by providing damages, specific performance and injunctions, and the doctrine of 
impossibility of performance due to an unintentional weakness, where frustration is the only 
cause for justifying non-performance. Article 29 of Cap. 149 states the following: “Agreements 
the meaning of which is not certain, or capable of being made certain, are void”. According to 
the Court,331 this incorporates the common law rule that only agreements with terms of which 
are certain are enforceable in law. Thus, the ingredients of a valid contract as listed in Horrocks v. 
Forray 332 apply, namely:

a. A meeting of the minds of the contracting parties;

b. Reasonable certainty as to the terms of the contract. The essential terms of the contract 
must be clearly made out.

c. The agreement must be accompanied by an intention to affect legal relations of the 
contracting parties; and

d. There must be consideration moving from the promisee.

324 Myrianthousis v. Petrou [1956], on past consideration; Maison Jenny Ltd v. Krashias Footwear Industry Ltd [2002], on 
frustration [in Greek].
325 [1987].
326 Law 45/1963.
327 [1987].
328 [1982].
329 [1843-60] All E.R. Rep. 461. The judgment sets the rule that were two parties have made a contract, which one of 
them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such 
as may fairly and reasonably be considered either arising naturally, i.e. according to the usual course of things, from such 
breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties at the 
time they made the contract, as the probable result of the breach of it.
330 See Heron II [1967]; Soleada S.A. v. Hamoor Tanker Corporation Inc. [1981].
331 Sekavin [1987].
332 [1976].
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2.6.3.2. Legal doctrine in Cyprus

It should be pointed out that the legal system of Cyprus has developed in the absence of legal 
academia until very recently when the public university established the first law degree dealing 
with the study of Cyprus law and its development within the European context. Therefore, legal 
thinking and legal doctrine has only recently started to develop, leading the legal system to an 
“apologetic and legitimizing role” thus far.333 This absence of legal academia and the post-colonial 
character of the legal system, according to Hatzimihail, have also meant that the Cyprus Bar 
remained deferential to the judiciary much more than in other jurisdictions.334 Accordingly, 
public deference to the judiciary has been traditionally very strong.335 Only few publications 
existed on Cypriot law until recently, while most are limited to the uncritical presentation of 
basic local caselaw.336 The legal profession makes use of English legal doctrine in contract law, 
with treatises such as Chitty on Contracts, being used in cases where no caselaw exists on the 
matter.337 Even in cases where local caselaw exists, however, such reference works from England 
and Wales are considered as a more readily available resource for stating the law.338 The only 
treatise that exists on contract law in Cyprus, which is increasingly being used in the caselaw of 
the courts,339 also makes reference to English authorities and legal doctrine in the absence of local 
caselaw.340 Thus, unlike other mixed jurisdictions such as Scotland and South Africa, which had 
old authorities and ‘institutional writers’ who grappled with the challenges arising from the living 
interaction between civil law and common law,341 Cyprus has only recently begun its doctrinal 
development.

2.6.3.3 Commercial law follows the dominant economy

The hold on the common law in contract law in Cyprus may be explained by the search 
for the most efficient rules that favor today’s market economy. Cyprus contract and commercial 
law - as opposed to non-commercial civil matters, which have been under civil law influence - is 
a reaffirmation that in mixed jurisdictions commercial law [mainly] and in certain cases contract 
law follows the dominant economy rather than the dominant culture.342 The distinction between 
civil law and commercial law, although seen as dated, is used in this dissertation in order to 
emphasize the different legislative influences in Cyprus.343 Civil law, or civil contracts, thus refers 

333 Hatzimihail 2019b, p. 260.
334 Hatzimihail 2017a, p. 227.
335 Ibid.
336 Hatzimihail 2013, p. 57.
337 Chitty, Beale 2003. For example, see Διαχειριστικό Συμβούλιο Εμπορικής Σχολής Μίτση Λεμύθου v. Πέτρου Πετράκη, 
[1998].
338 Hatzimihail 2017a, p. 228.
339 See for example, Hyde Park Agencies LTD v. Namins Limited [2017] [in Greek].
340 Polyviou 2014, p. 395.
341 Reid, Zimmermann, 2000, p. 6.
342 Palmer 2012a, p. 56.
343 See for example the transplantation of the English Merchant Shipping Act 1894 under Law 45/63, Merchant Shipping 
(registration of Ships, Sales and Mortgages) Law 1963; the Trade Descriptions Law 2/87 being a transplantation of the 
English Trade Descriptions Act of 1968. On matters of offshore finance, as Hatzimihail points out, other jurisdictions 
were used as models. See the International Trusts Law 1992 (Law 69(I)/92 as amended by Law 20(I)/2012) based on 
concepts found in Caribbean common law jurisdictions. See Hatzimihail 2015, p. 79.
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to the law governing individuals in their relations to each other which do not have a commercial 
or profitable engagement. Matters of personal status (marriage, succession), for example, fall 
under this category, whereas commercial law refers to the law governing individuals 
engaged in commercial acts and relations.344 “Pockets of resistance” to the common law influence 
in private law have been expanded or created, witnessing certain “patterns of reception”345 such as 
the transplantation of Greek family law.346 Another such example is the transplantation of Greek 
law with regard to the Associations and Foundations Act which governs non-profit institutions.347 

The centrality of business transactions in the development of private law in the course of 
the twentieth century, according to Pietro Sirena, results in a modern law of contract that aspires 
to mirror a common core of principles and rules applicable to private agreements of economic 
content.348 Therefore, the recent trend is for the elimination of the distinction between civil and 
commercial law striving for a unified contract law, where the general rules are complemented by 
specific rules depending on the particular transaction.349 The influence of the EU to that end has 
been substantial, and general contract law acquired a regulatory function, making it prevail over 
the law governing special contracts.350 The unity of contract law, however, is better reflected in 
continental legal systems with the French reform being a case in point.351 

Mel Kenny argues that consumer protection laws, especially in civil law jurisdictions and other 
developments such as the harmonization of private norms, underscore the fragmented plurality 
of norms which confront the legal community with problems in distilling the law relevant to a 
contract and coordinating the diverse legal sources.352  Transnational rules are characterized by a 
piecemeal approach that exacerbates fragmentation whereas disparate application of harmonized 
law, a phenomenon termed as a “homeward trend”, i.e. application based on the national laws 
and traditions, is very difficult to be remedied.353 This has been a persistent problem in the 
application of EU law: the European Commission has emphasized that the uniform application 
of EU law is hindered by different types of problems among which the divergent implementation 
in different Member States that leads to inconsistencies in the application of EU rules to similar 
cases.354 This non-uniform implementation of directives, according to the Commission, burdens 
both industries and “active” consumers in search of precious information.355

Fragmentation is reinforced by regulatory law introducing certain standards that diverge 

344 Layton 1913, p. 240. The distinction is also held by French legal scholarship, Scalise Jr. 2016, 1080. In the Italian 
legal system, however, there is no distinction between civil and commercial contracts. See Benacchio, Pasa 2005, p. 286. 
On the unity of private law see Dominguez 1982, p. 1630 et seq.
345 Du Plessis 2004, p. 219.
346 Hatzimihail 2017a, p. 217.
347 Law 57/72.
348 Sirena 2017, p. 353.
349 Ibid.
350 Ibid, p. 354.
351 See ibid. Sirena argues that rules such as the exploitation of a state of economic dependence, the assessment of 
significant imbalance and the renegotiation of contracts due to a change of circumstances in the new French law of 
contract, are an example of special contracts losing their weight. See, for example, Section 5.7.2.4 on the extension of the 
significant imbalance test to business contracts.
352 Kenny 2003, p. 570.
353 Karton 2019, p. 159.
354 Communication from the Commission to the European Parliament and the Council – A more coherent European 
contract law – An action plan, COM/2003/0068 (2003), Paras. 16 – 19.
355 Ibid, paras. 25 et seq. See also, Mattei, Nicola 2006, p. 12.
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from the position previously held in a legal system. The ‘informed consent’ model, for example, 
that civil law systems resort to when deciding whether a contract should be enforced, is reflected 
also under EU law.356 Greek law, for example, to a certain extent realizes that the security and 
stability in transactions is not always capable of providing the answer in specific cases, since there 
is a need for adaptation of the rule to the often changing circumstances of social life.357 Common 
law systems tend to resort to a principle of security and stability of transactions that realizes a 
much cruder way in protecting reliance.358 The unaltered enforcement of contractual obligations, 
even if the circumstances have changed, is regarded as necessary in order to preserve the ‘security 
of orientation’ of the contracting parties.359 Cyprus courts follow this principle by respecting the 
parties’ agreement, although the significant imbalance test and the good faith requirement of 
Directive 93/13 have put significant pressure on that model.360

2.6.3.4 Stare decisis and legal reasoning

The force of precedent in mixed jurisdictions lies in the middle between the civil law 
tradition, which originally attributed minimum value to judicial decisions as a source of 
law,361 and the common law tradition, which is treated as a source of law. Precedent in mixed 
jurisdictions constitutes a de facto source of law. Codified systems such as Quebec, Louisiana362 
and Malta deny in principle that precedent is a source of law, even though it does seem to have 
a normative force.363 A Cypriot judge, on the other hand, can in theory rule Cyprus law in its 
entirety. Cyprus, hence, has adopted the English rules of stare decisis. However, the policy of the 
Supreme Court to reverse its own judgments is arguably more rigid than English practice.364 

In the Republic (Minister of Finance and Another) v. Demetriades,365  it was held that the 
doctrine of judicial precedent is part and parcel of the Cyprus judicial system providing certainty 
in law, equality of treatment before the law, and the means for the development of legal rules in 
a disciplined and regular manner. In Republic v. Giallourou et al.,366  it was pronounced that the 

356 See infra Section 4.2.2 et seq. See also de Moor 1995, p. 257-271, p. 263: arguing that a contract is an accord of wills in 
the civil law, hence, requiring that the parties were in mutual agreement and not just entered into the contract voluntarily 
or intentionally. However, she argues that “[i]t would be contrary to the objective principle in English contract law […] 
for the courts to ensure that the substantive entitlements and liabilities so created are necessarily those on which the 
parties were in agreement”. Thus, the provision by the Directive of non-negotiated contractual terms mirrors the civilian  
notion of accord of wills.
357 See Dellios 2012, p. 246 [in Greek] concluding remarks at p. 248.
358 See Beale 2012, p. 77.
359 See Karampatzos 2005.
360 See infra Chapter 5.
361 Article 5 of the Code Napoléon proscribes that: “Il est défendu aux juges de prononcer par voie de disposition générale 
et réglementaire sur les causes qui leur sont soumises”; “Judges are forbidden, when giving judgment in the cases which are 
brought before them to lay down general rules of conduct or decide a case by holding it was governed by a previous  
decision” translation by McGonigle 2002.
362 See also Dennis 1993. According to Judge Dennis, in Louisiana a form of the doctrine of jurisprudence constante 
applies. The doctrine suggests that when a series of decisions forms a constant stream of uniform and homogenous rulings  
having the same reasoning, the cases are accorded considerable persuasive authority.
363 Palmer, 2012a, p. 55.
364 Hatzimihail 2015.
365 [1977].
366 Δημοκρατία ν. Γιάλλουρου κ.ά [1995]. Cases after 1990 are reported in Greek as a result of the language of the courts 
changing from English to Greek.
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boundaries and criteria for departure from a previous decision of the plenum of the Supreme 
Court are analogous to those provided to the Judicial Committee of the House of Lords to 
depart from previous decisions of it, as included in the Practice Note of 1966.367 According 
to the practice of English courts, “only reasons of fundamental significance such as material 
change of circumstances on which a principle of law rests can justify departure from the ratio of 
previous decisions of the Court”.368 For example in Miliangos v. George Frank (Textiles) Ltd,369  it 
was held that the courts could and should depart from the “breach-date conversion rule” since 
different circumstances prevail, particularly since the situation as regards currency stability has 
substantially changed since the date of the case establishing the rule and the practical difficulties 
resulting from the abrogation of the old rule were outweighed by commercial considerations.370  

The Supreme Court of Cyprus is bound to abide by factually relevant previous Supreme 
Court judgments. Nevertheless, there are examples where previous judgments have been 
disregarded, leading to the co-existence of two different lines of precedent.371 The vertical effect of 
stare decisis is generally strict. Lower courts have an absolute duty of obedience to the precedents 
of highest courts.372 Judges of lower courts, though, have disregarded Supreme Court rulings by 
virtue of English authorities. 

Various authors have stressed that contrary to traditional stereotypes, a ‘neo-formalist 
streak’ is emerging in civil law countries where the normativity of precedent has evolved into 
an accepted de jure legal authority.373 Already in the 1930s, Harriett Daggett et al. noted that 
caselaw in civil law jurisdictions is merely law de facto, while under common law technique it 
is law de jure.374 Hatzimihail, in a similar tone, stressed that judgments in continental courts 
produce rules ratione auctoritatis and not auctoritate rationis as in common law.375 According 
to Ewoud Hondius, in Western Europe, Latin America and Asia, precedent plays an important 
role in practice, whereas in Central and Eastern Europe and China, the practice has been 
different.376 The Supreme Court of Cyprus has also dealt with the issue since it extended the 
principle of stare decisis in areas of civil law influence, such as administrative law, on the grounds 
of judicial hierarchy and predictability.377 In its caselaw the Court noted that in continental law 
countries’ caselaw does not shape the law, although previous judgments are followed due to their 
persuasive effect.378 Moreover, it highlighted that gradually following judicial precedent on the 
continent has had increased weight, especially when it comes to interpreting the civil code in 

367 [1966] 3 All E.R. 77.
368 See Pikis 2017, p. 56.
369 [1975].
370 In the facts of the case the proper law of contract was Swiss law and the money of account and of payment was in Swiss 
francs. The rule under English law provided that an English court could only give a money judgment in sterling, and if 
the claim was for a debt in a foreign currency, such currency should be converted into sterling at the rates of exchange 
prevailing when the relevant sums fell due and were not paid (breach date). The old conversion rule was set in the Havana 
case. See In re United Railways of the Havana v. Regla Warehouses Ltd [1961].
371 Ibid.
372 According to Cuniberti “le juge applique les solutions des décisions passées pour la seule raison qu’elles existent”, Cuniberti 
2011, p. 96.
373 Hatzimihail 2013, p. 90; Palmer 2012, p. 58. See also MacCormick & Summers 1997.
374 See Daggett, Dainow, Hébert & McMahon 1937, p. 17.
375 Hatzimihail 2013, p. 90. 
376 See also, Hondius 2008.
377 Republic v. Demetriades [1977]; Republic v. Giallourou [1995] [in Greek].
378 Mavrogenis (Μαυρογένης) v. House of Representatives, [1995] (No. 2).
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such jurisdictions.379

The principle of stare decisis is not grounded in any constitutional or legislative provision. 
The Supreme Court has established that judicial precedent is grounded on the principle of 
judicial hierarchy and the need for predictability.380 The need for predictability and stability was 
not a priority in jurisdictions where comprehensive codifications were already set in place.381 
Caselaw is considered important in all legal fields and especially those of civil law origin. Thus, 
the actual shape of the legal system is largely owed to caselaw. 

2.7 Accession to the EU and the Challenges

EU membership has created hopes both in terms of reunification of the territorially divided 
island but also in terms of facilitating the reform of the basic institutions thereby considered as 
an impetus for change. After accession in 2004, the Constitution was amended, introducing 
a Europe provision on the model of Article 29(4)(6) of the Irish Constitution, with the aim 
of overriding with this general article all the specific incompatibilities existing between other 
articles of the Constitution and the obligations of Cyprus as a member of the EU. Under Article 
1A of the Constitution and 179,382 supremacy is given to EU law and, under Article 169.3 of 
the Constitution, international treaties, conventions and agreements have a superior force of law 
on the basis of reciprocity. In essence, the Constitution precedes even the caselaw of the CJEU, 
which never expressly held that the acts adopted under the Union’s third pillar – as it was at 
the time of the fifth constitutional amendment – had precedence over national constitutional 
provisions.383 It basically embodies a total surrender to the supremacy of European law.384 This 
favorable, “pro-European approach” was a result of the difficulty in amending the Constitution 
and the will to render unnecessary any future amendment. The idea of national constitutionalism 
as a guarantee against the possible concentrations of power from European constitutionalism is, 
therefore, absent in the Constitution of Cyprus.385 Since international legality and European 
integration are the basis for a future reintegration of the divided island, the decision to adopt 
a ‘Europe provision’ that gives prevalence to EU law over national law therefore ‘come[s] as no 
surprise’.386  

Symeonides found a silver lining: prior comprehensive streamlining and modernization 
of Cyprus legislation was not undertaken as it avoided duplication with the harmonization 
project.387 Nonetheless, the most common practice of EU derivative law implementation has 
been the transposition of the text of directives verbatim, with little effort at consolidation or 

379 Ronald Watch v. Yanni Laouri, [2014] [in Greek].
380 Republic of Cyprus v. Demetriades [1977].
381 See for example other mixed jurisdictions (Louisiana, Puerto Rico).
382 As amended by Law 127(I)/2006 (Sixth Amendment).
383 C. Lykourgos, “Cyprus Public Law as affected by accession to the European Union”, in Kombos 2010, p. 104-5.
384 Markou 2012, p. 474.
385 See Maduro 2003, p. 522.
386 Hatzimihail 2013, p. 53.
387 Symeonides 2003, p. 454.
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integration with national legal structures.388 The example of the consumer sale of goods legislation 
is often used to emphasize the failure of the legislature to consolidate EU derivative law with 
national law. In particular, consumer sale of goods is dealt with under a distinct statute from the 
Sale of Goods Law,389 while the implementation of the directives on contracts negotiated away 
from business premises and distance contracts was done with the enactment of two separate 
legislative texts.390  These texts are usually based on prototypes from Greece and the United 
Kingdom.391 This has led to arguments that the process of harmonization in Cyprus has led to 
an indirect rapprochement with Greek law, endangering its common law elements. Hatzimihail 
notes that one can indeed find implementation legislation where a distinctive local touch was 
asserted.392 It has to be pointed out that a new legislative initiative was submitted by the Council 
of Ministers that proposes the codification/consolidation of all consumer-related legislation393 
(seven legislative texts, six of which are texts transposing European directives).394 The Law, which 
is yet to be adopted by the House of Parliament, attempts to consolidate all horizontal consumer 
protection legislation thus promoting the effective protection of consumers and the strengthening 
of cooperation between the responsible authorities.395 Apart from codifying consumer law, this 
legislative initiative provides further powers to the Director of the Consumer Protection Service, 
while also providing also for the possibility of private actions by consumers whose rights are 
affected by a provider/supplier breaching the provisions of the Law.396

It is generally argued that the harmonization process reduces the differences between 
common law and continental law. For example, Zimmermann argues that the idea of English 
common law as an autochthonous achievement is a myth,397 and that it would have had the same 
direction and evolution regardless of the Europeanization of law. However, in Cyprus the legal 
system would have been attached to a greater degree to the old common law, due to the tendency 
to withhold legal, institutional and political reform indefinitely. Moreover, the limited material 
on the legal system, its prematureness as far as doctrinal development is concerned, due to the 
absence of (until very recently) a legal academia, implies that changes will be significantly bigger 
than in more developed systems. 

2.7.1 The decreasing transposition deficit

Based on the Single Market Scoreboard of 2017, Cyprus has a transposition deficit of 1.1% 

388 Hatzimihail 2013, p. 82.
389 Law 10(I)/1994.
390 Hatzimihail 2015. See Law 13(I)/2000 implementing Directive 85/EEC and Law 14(I)/2000 implementing 
Directive 97/7/EC.
391 Hatzimihail 2013, p. 82.
392 Ibid referring to Iliopoulos 2006, [in Greek].
393 The Law consolidates/codifies Law 103(I)/2007 on Unfair Commercial Practices; Law 92(I)/2000 concerning 
misleading and comparative advertising; Law 133(I)/2013 on Consumer Rights; Law 112(I)/2000 on consumer 
protection in the indication of prices on products offered to consumers; Law 93(I)/1996 on Unfair Contract Terms in 
Consumer Contracts; Law 34/1990 on the Conditions for the Sale of Goods at Discount Prices.
394 Directive 2005/29/EC; Directive 2006/114/EC; Directive 2011/83/EU; Ditective 98/6/EC; Directive 1999/44/EC; 
Directive 93/13/EC. 
395 Consumer Protection Law (Draft Bill presented before the President of the House of Parliament on November 2020). 
396See Section 63 of the Consumer Protection Law (Draft Bill). 
397 Zimmermann 2004, p. 34.
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compared to 2.7% of the last report, which marks a huge decrease by 1.6 percentage points. 
Nevertheless, Cyprus has a transposition deficit of 43% for the 14 directives with a transposition 
date of 6 months before the cut-off date for calculation. This indicates the difficulties in monitoring 
the timely transposition of the directives, even though the average delay is close to the EU average 
(5.3 months). In 2016, among the delayed directives was the Mortgage Credit Directive398 which 
the Parliament failed to transpose in compliance with the required deadline. Cyprus is among the 
top 3 Member States with the fewest presumably incorrectly transposed directives (compliance 
deficit of 0.0%). This may be attributed to the tendency to resort to a copy-out approach of the 
Directives, by which the text of a directive is given effect in domestic law in unamended form.399 
Article 288 of the Treaty on the Functioning of the European Union (TFEU) provides that a 
directive is binding as to the result to be achieved but it shall leave to the national authorities the 
choice of form and methods. The CJEU emphasized that the use of a different terminology from 
a directive is permissible as long as it does not produce a substantive departure.400 The Court has 
also held that the transposition of a directive does not necessarily require that its provisions be 
incorporated formally and verbatim in express, specific legislation.401 Such legislation need only 
“[…]guarantee the full application of the directive in a sufficiently clear and precise manner”.402 
Chart I describes the transposition in which the decreasing transposition deficit of Cyprus is 
indicated. 

Chart I
Source: Single Market Scoreboard, Cyprus Report

398 Directive 2014/17/EU of the European Parliament and of the Council of 4 February 2014 on credit agreements 
for consumer relating to residential immovable property and amending Directives 2008/48/EC and 2013/36/EU and 
Regulation (EU) No 1093/2010 Text with EEA relevance.
399 Twigg-Flesner 2008, p. 36.
400 C-363/85 Commission v Italy [1987].
401 C-59/89 Commission v Germany [1991] para 18.
402 Ibid.
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2.7.2 The tension between common law and European law in the realm of 
contract law

European law has affected the juristic outlooks of the English legal system.403 While 
European private law directives led to the adoption of continental reasoning, such as the principle 
of proportionality, legitimate expectation, the use of teleological and purposive reasoning and the 
principle of good faith.404 According to Margit Cohn, the Europeanization of English public law 
has been oblique and implied, with the unreasonableness doctrine retaining its unique nature in 
areas which have not been directly influenced by the external system.405 Proportionality has not 
reached a status of an overarching principle and it is only applied in European Court of Human 
Rights (ECtHR) contexts. When it is applied, Courts rely on Commonwealth sources rather 
than referencing its European origin.406 Therefore, English administrative law shows resistance 
to the adoption of civil law constructs. On the contrary, most of these principles formed part 
of the legal system of Cyprus due to the predominance of civil law in public law matters. Greek 
legal thinking tends to look for the purpose and meaning of the statute, hence applying a 
teleological interpretation. Similarly, Cyprus judges employ the teleological interpretation more 
than their English colleagues, a clear example of the ability to adapt to the synthetic blending of 
the two legal traditions of the West by generating what is called as metamorphosis or creation of 
autonomous law.407 

At the same time, it is argued that little of the substance of English contract law has changed 
directly as a result of membership in the EU.408 The most impactful EU legislative measure upon 
the common law of contract is the Directive on Unfair Terms in Consumer Contracts (Directive 
93/13) which has posed the most challenges. Contract law in Cyprus is based on the common law 
principle that contracts are commonly formed by offer and acceptance.409 Catherine MacMillan 
referring to English contract law argues that the good faith concept has posed a considerable 
challenge in its orientation in a body of law largely premised upon caveat emptor and a strong 
orientation towards freedom of contract.410 Since English contract law has developed around the 
concept of caveat emptor, a tension arises between this principle and good faith.411 MacMillan 
argues that this tension is evident in the case of Office of Fair Trading v. Abbey National plc,412 
which arguably shows that English courts have not embraced the European approach to 
fairness.413  The Court examined the fairness of bank charges for unauthorized overdrafts and 

403 Palmer 2012a, p. 9.
404 Ibid.
405 Cohn 2012, p. 86.
406 Ibid.
407 Palmer 2012a, p. 71. The sui generis norms of mixed jurisdictions, which come as a result of a process of mingling  
common law and civil law elements. The teleological approach was followed even in cases of interpretation of a contract.
408 MacMillan 2016, p. 426. Sir Geoffrey Vos argues that European law does not have an impact on the common law 
since the former is mostly about mutuality between Member States and the regulation of sectors affecting the single 
market and trade between the Member States. According to this view, European law has nothing specifically to do with  
the private law that Member States use to resolve disputes between individuals or businesses. See Vos 2019, p. 11.
409 On the common law in general see also Epstein 2006, p. 215.
410 MacMillan 2016, p. 426.
411 Ibid, p. 427.
412 [2010] Supreme Court.
413 Howells 2017, p. 1931.
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held that the charges were excluded from review since they were not the prices paid in exchange 
for the transactions in question but were monetary consideration for the package of banking 
services supplied to current account customers. This means that the charges were part of the 
price or remuneration paid by the customer in exchange for the package of services, falling within 
the notion of the ‘main subject matter of the contract’ and thus not being subject to review for 
unfairness. Lord Mance in his deliberations highlighted that: 

there is no basis for requiring [the court to read and interpret the contract] 
attempting to identify a “typical consumer” or by confining the focus to matters on 
which it might conjecture that he or she would be likely to focus. The consumer’s 
protection under the Directive and Regulations is the requirement of transparency 
[..].414  

This conclusion is criticized as being at odds with the European notion of the average 
consumer and it follows the general assumption that the common law emphasizes laissez-faire415 
values which goes against the EU’s general fairness test (assumed to have a protective ethic).416 
Whereas there have been cases where a duty of good faith was recognized as an implied term 
within the contract,417 it is still not possible to consider this as a shift towards the continental use 
of the concept, which is now less likely to take place given the UK exit from the EU.418 

This tension is also apparent in the case of Cyprus as will be highlighted by the jurisprudence 
of the courts referred in Chapter 5, while it is evident that the approach of the courts is stricter 
than the one prevalent in English law.419 Cypriot courts’ approach towards questions of consent 
is based on the rule in L’Estrange v. Graucob, where it was held that where a document containing 
contractual terms was signed, then, in the absence of fraud, misrepresentation and non est factum, 
the party cannot claim that he or she has not read the document and is, therefore, bound by such 
terms.420 Given the increased relevance of transparency in EU law in general,421 and Directive 
93/13, in particular when it comes to issues of assent to the terms of the contract through 
the extension of Article 5,422 traditional contract law principles that apply in Cyprus are being 
challenged, such as the duty to read the terms of the contract.423 

The European Commission sent an additional letter of formal notice to Cyprus because 

414 Para. 113 [emphasis added].
415 However, see Richard Epstein’s essay challenging the affinity of laissez-faire philosophy with the rigid and mechanical 
nature of contract law, rather being more connected to the idea of ‘security of exchange’. Epstein 1997.  
416 Howells 2017, p. 1908, p. 1934.
417 See Section 4.3.
418 Pargendler 2018, p. 152. On 31st January 2020 the United Kingdom has formally left the European Union, thus 
becoming a third country to the EU. February 1st 2020 marks the beginning of a transitional period which will last 
until the 31st of December 2020 providing more time for businesses and citizens to adapt. For more see https://www.
consilium.europa.eu/en/press/press-releases/2020/01/30/brexit-council-adopts-decision-to-conclude-the-withdrawal-
agreement/. 
419 In the case of Cyprus, the fairness test provided under the Directive was limited to the search for bad faith or undue 
influence in agreeing upon the terms of the contract.
420 See the English case that established the rule, L’Estrange v F. Graucob, Limited [1934]. See Section 5.5.1 and relevant 
caselaw.
421 See for example Article 6a(1) of the Consumer Rights Directive 2011/83 (adopted by the Modernization Directive, A 
New Deal For Consumers COM (2018) 183 final), which creates duties for the provision of information to consumers.
422 See Section 5.7.3.2.1 and relevant caselaw.
423 Deriving from the caveat emptor principle. On the duty to read as an important building block of the common law 
and the challenges posed by standard form contracts see Benoliel, Becher 2019, 2255.
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national rules do not comply with EU law on unfair commercial practices and unfair contract terms. The 
Commission opened an infringement case in 2013 based on a series of complaints from EU citizens who 
bought real estate in Cyprus. Real estate developers, banks and lawyers had allegedly omitted to inform 
buyers about pre-existing mortgages when selling immovable properties. The Commission found that the 
authorities in Cyprus were not effectively enforcing the two directives on consumer protection.424 This 
can be explained by the prevalence of the caveat emptor principle, and in general the rule that where the 
buyer had not been induced to sign a written contract by any misrepresentation, he/she was not bound 
by the terms of the contract even if he/she has not read the document.425 Thus, the traditional concepts of 
signature and consent are prevalent in Cyprus law despite the extension of the transparency requirement 
provided under Article 5 of Directive 93/13 as well as other information duties imposed by European 
directives426 that challenge the traditional methods of incorporation of standard terms(especially) in 
consumer contracts.427 

2.7.3 The tension between EU law and the common law in the realm of civil 
procedure

The impact of EU law and in particular Directive 93/13 is not only felt in contract law circles but 
has also extended to matters of civil procedure. The CJEU held that the right to an effective remedy 
that arises out of Article 7(1) of Directive 93/13 and is also enshrined in Article 47 of the Charter of 
Fundamental Rights, includes an obligation to lay down detailed procedural rules that ensure observance 
of the rights which individuals derive from the directive combating the use of unfair terms.428 According 
to the European Commission, the objectives of Articles 6 and 7 (which respectively provide for non-
binding character of unfair terms and the existence of effective means to prevent the continued use of 
such terms) can only be accomplished if national rules of procedure contribute to their achievement and 
do not raise unjustified obstacles for consumers in order to rely on the protection afforded to them by the 
directive.429 The CJEU highlighted in a number of judgments that in the absence of harmonization of 
the national enforcement mechanisms, the details for their implementation are governed by the internal 
legal order of the Member States by virtue of the principle of procedural autonomy of those States.430  
However, the means of implementation, according to the Court, must meet the dual condition that they 
are no less favorable than those governing similar domestic actions (principle of equivalence) and do not 
make it in practice impossible or excessively difficult to exercise the rights conferred on consumers by EU 
law (principle of effectiveness).431 

Consequently, the CJEU has developed the principles of equivalence and effectiveness further with 
regard to consumer law and especially Directive 93/13, drawing from them a number of procedural 
requirements in order to ensure that consumers are effectively protected against unfair contract terms. 

424 European Commission, Infringements decisions, July infringements package: key decisions, 25 July 2019.
425 See note 420. 
426 See Directive 2014/17 EU on credit agreements for consumers relating to residential immovable property.
427 But see also the ‘red hand’ rule under the common law that provides that when a term is particularly onerous to the consumer 
and the latter did not know of the term in question, the trader should do what is reasonably sufficient to bring to the consumer’s 
notice the term in question. Thornton v. Shoe Lane Parking Ltd [1971].
428 C-176/17 Profi Credit Polska S.A. w Bielsku Białej v. Mariusz Wawrzosek [2018] para. 59.
429 See also, European Commission, Guidance 2019b, p. 51.
430 C-49/14 Finanmadrid EFC SA v. Jesús Vicente Albán Zambrano [2016] para. 40.
431 Ibid. See also C 169/14 Sánchez Morcillo and Abril García [2014] para. 31.
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In Pannon GSM Zrt. v. Erzsébet Sustikné Győrfi,432  the CJEU held that the national court is 
required to examine, on its own motion (ex officio) the unfairness of a contractual term where 
it has available to it the legal and factual elements necessary for that task.433 In VB Pénzügyi 
Lízing Zrt. v. Ferenc Schneider,434 the CJEU held that the national court must investigate on its 
own motion whether a term conferring exclusive territorial jurisdiction in a contract concluded 
between a seller or supplier and a consumer falls within the scope of Directive 93/13 and assess 
of its own motion whether such a term is unfair.435 The ex officio doctrine has extended in various 
procedural contexts, such as mortgage enforcement proceedings and default proceedings.436  This 
is a result of the view by the CJEU of national courts as serving the function of securing the 
effective application of EU law.437  

The effectiveness of Directive 93/13 and the sanction of unfair contract terms, provided 
under Article 6 of the Directive, may be impaired by the national rules of civil procedure that 
stipulate that courts cannot examine matters not pleaded by the parties. The analysis from 
Cyprus indicates that such national rules of civil procedure indeed impair the effectiveness of the 
directive. Nevertheless, the ex officio doctrine requires a reexamination of the role of judges, who 
are now required to take a more active role in the whole process and raise issues of unfairness, 
where appropriate. Geraint Howells argues that the ex officio doctrine represents a departure from 
English civil procedure and makes more sense in continental systems since judges are expected 
to prepare the court file and hence be expected to raise unfairness on their own motion.438 
This is further exacerbated in the case of Cyprus that did not follow the sweeping reforms of 
civil procedure that occurred in England and Wales.439 Thus, it could be argued that EU law 
contributes to the convergence towards a model of civil procedure that resembles the continental 
system. The analysis in Chapter 6 identifies the main areas of reforms in the civil procedure of 
Cyprus and the impact that EU law (or the EU in general) has had on such reforms. 

Despite the willingness of Cypriots to partake in European law,440 Cyprus courts have been 
resistant to outside influences in the realm of contract law, challenging the idea of mixed legal 
systems as being more receptive to outside influences.441 The harmonization process in Cyprus 
has shown that the combined project of harmonization and modernization was not realized. The 
scope of change effected through European integration in general, and the Europeanization of 
private law in particular, is only gradually being realized, while the influence of the EU on civil 
procedure leads to enormous reforms in the civil justice system in order to meet the needs of 
effectively applying EU law. Furthermore, the response of the courts towards these, sometimes 
newly adhered to principles, was one of irritation as Teubner suggests for good faith in English 

432 Case C-243/08 [2009].
433 Ibid, para 45. 
434 Case C-137/08 [2010].
435 Ibid, para 57.
436 See infra Chapter 6; for default proceedings see Case C-147/16 Karel de Grote – Hogeschool Katholieke Hogeschool 
Antwerpen VZW v. Susan Romy Jozef Kuijpers [2018].
437 See Section 6.6.1.
438 Howells 2017, p. 1942. See also Case C-137/08 VB Pénzügyi Lízing Zrt. v. Ferenc Schneider, [2010] referred to in 
Section 6.6.1.
439 See Section 2.6.1.
440 According to Eurobarometer Surveys, for example, Cyprus ranks high as far as public support of EU measures such 
as free movement of EU citizens. See Standard Eurobarometer 89, Public Opinion in the European Union, (2018) p. 33.
441 Lord Rodger of Earlsferry opposes the change towards more European unity which he sees as a threat to the value of 
mixed legal systems. Earlsferry 2003, p. 433.
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courts.442 In any case, it has been pointed out that the significance of statutory law has further 
increased with EU membership,443 eventually putting more pressure on the courts which suffer 
from a huge backlog of cases and a lack of specialization. 

2.8 Conclusions

This Chapter introduced the concept of the ‘third legal family’ and placed Cyprus within 
this discussion, building on the work of Symeonides and Hatzimihail. The historical background 
of the legal system reaffirms the perception that the mixed elements of the law are a product of 
its troubled history. The two principal characteristics that Hatzimihail highlights as describing 
the legal consciousness and public life in Cyprus, namely that the country’s institutions operate 
as if in a state of ‘perpetual interimness’, pending resolution of the communal dispute, and 
that the Constitution has become the totem of the Republic, have now become three since 
EU law has been superimposed.444 Along with common law and civil law, European law in the 
sense of the regulations and directives emanating from the EU form an integral part of Cyprus 
law that, according to the Constitution, has precedence over national Constitutional provisions. 
According to Polys Polyviou, a new level of legal activity and legal discourse has been added 
to the traditional legal system of Cyprus, thus developing into a complex amalgam consisting 
of many different juridical traditions and components in contrast to its narrow common law 
parameters before independence.445 

The Chapter addressed the political conflict persisting for more than four decades in the 
island, presenting also the framework of the solution, a complex form of federalism where the 
degree of legal unification is not clear. The vulnerability of the economic model is also briefly 
analyzed in order to better understand how Cyprus’s economy came to the brink of collapse 
leading to the Economic Adjustment Programme for Cyprus in 2013. The financial crisis had 
negative repercussions for the entire legal system, which are analyzed in the next Chapters of 
this book, such as a growing number of claims against banks for mis-selling practices,446 and the 
resulting negative effect on the resolution of such cases, which are lengthy and inefficient.447 This 
Chapter makes a brief introduction to the legal system of Cyprus, explaining its mixed elements, 
procedural law, the judiciary and contract law, and finally explaining the challenges that EU law 
has posed to the legal system. Symeonides viewed harmonization with EU law as an opportunity 
for modernization. However, almost two decades after Symeonides’ article, little change has been 
effected in certain areas of the law, even though the financial crisis has become an impetus for 
reform.

Cyprus’s small legal system and the various problems pertaining to it (the workload of 
the courts, the lack of an intermediate appellate jurisdiction and the lack of variety in factual 

442 Teubner 1998.
443 Hatzimihail 2015, p. 90.
444 Hatzimihail 2013, 38, p. 52-53.
445 Polyviou 2015, p. x.
446 See Section 5.5.
447 See Chapter 6.
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patterns) limits its ability for self-sufficiency and charting its own independent course.448 In 
any case, such a development especially in a small country, with the lack of a legal academia - 
until very recently - was hindered by the ability to access a ready and successfully evolving legal 
system.449 This ability to access the English legal system, though, did not result in the Cyprus legal 
system following the legislative reforms that took place in the English common law. Pragmatic 
considerations and power games450 were rather the reason for resorting to and the dominance of 
the English common law, as Hatzimihail correctly points out, and anglophile sentiments.451 These 
power games have now shifted with the legal elite previously claiming an advanced knowledge 
of the common law, and currently striving to contribute to the uniqueness and intricacies of 
the Cypriot legal system, realizing its mixed elements.452 Nonetheless, the introduction of an 
administrative law court that purports to drive away from the Supreme Court the public law 
cases that overwhelm its workload, the eventual introduction of a second-tier jurisdiction and 
the introduction of a judicial training school453 will be beneficial towards the development of 
a distinct mentality that may limit the constant need to resort to London and Athens for new 
legal developments. Aside, though, from self-sufficiency, in matters of European law, resorting to 
the jurisprudence of the CJEU, especially in matters arising out of the application of Directive 
93/13 is necessary. The eventual exit of the UK from the EU will be detrimental to that end, since 
Cyprus courts will not be able to draw inspiration from the interpretation of European norms in 
line with the English common law.454 

448 Hatzimihail 2015, p. 90. See also Posner, Sunstein, 2006, p. 173: where they argue that young states, i.e. states that 
acquired new institutions, are more likely to rely on foreign law than old states are, since the latter have more entrenched   
practices that are harder to change.
449 Hatzimihail 2017a, p. 241.
450 See Section 2.6 on the retention of the common law after independence.
451 Hatzimihail 2017a, p. 242.
452 Ibid.
453 See Chapter 6.
454 English courts have already started pursuing a separate path declining to follow CJEU precedent. See on this point 
Y. Zu, R. Krever 2020.
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III.
Comparative Law and Economics

3.1 Introduction

An important area of application of the analysis of legal transplants came to be the law 
and development movement, which began in the 1960s.1 The quality of the laws of the United 
States was used as an example for exportation to developing countries. US law was therefore 
regarded as ideal for transforming developing countries. Thence, the supply of US templates 
became particularly influential in the area of economic legislation. However, law reforms in such 
countries did not bring about economic success.2 A renewed interest in law and development 
projects arose with the fall of communism leading to the exportation of the “rule of law”, human 
rights law and other constitutional structures.3  Such aid efforts were not coordinated, while the 
Western advisors did not initially perceive such projects as a matter of institutional competition 
between common law and civil law but rather between national bilateral aid programs, aid 
agencies and foundations.4 In the 1990s, new institutional economics emerged as a discipline 
providing evidence that legally binding contracts and a more reliable legal framework from 
markets can reduce economic transaction costs thus contributing towards economic wellbeing.5  

As a result of the work of a number of US-based economists,6 who aimed to prove that legal 
institutions actually do promote economic progress and that common law institutions are better 
than their civil law counterparts, the issue of common law and civil law sources of advice working 
at cross-purposes emerged as a problem of policy choice.7 The legal origins literature is part of 

1 The law and development movement involved projects designed to make reforms in legal systems and norms in 
the interests of efficiency and justice. In the policy area it involved institutions such as the United States Agency for 
International Development and the Ford Foundation. See also Trubek 1996, p. 223-226.
2 Michaels 2013, p. 40-55.
3 See also, Halliday, Osinsky 2016, p. 447-470.
4 M. Schmiegelow, “Interdisciplinary Issues in Comparing Common Law and Civil Law”, in Schmiegelow and 
Schmiegelow, 2014, p. 4.
5 Coase 1988. North 1990. North 1981.
6 See D. C. North, Nobel Prize Lecture to the memory of Alfred Nobel, December 9, 1993, “Economic Performance 
through Time”.
7 M. Schmiegelow, “Interdisciplinary Issues in Comparing Common Law and Civil Law”, in Schmiegelow and 
Schmiegelow, 2014, p. 5.
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the discussion about the appropriate role of the formal legal system and the state in general in 
the regulation of the economy that dates back to Hayek’s depiction of ‘the road to serfdom’.8 As 
a consequence of this literature, the World Bank established the Doing Business Reports (DBR) 
that measure the ease of doing business in all countries of the world based on the quality of the 
legal systems which are ranked accordingly.9 The DBR also suggest “best practices” that countries 
with low ranking should adopt, implying sweeping challenges to civil law systems. Consequently, 
the issue before policymakers nowadays is not whether institutions matter for economic growth, 
but rather which institutions do matter and how they can be acquired.10 These studies established 
a numerical method in comparative law, translating law (statutes and caselaw) into numbers 
as well as empirical data such as the number of courts and their ability to enforce the law and 
highlighting efficiency as the ultimate principle for law reform.11 

This Chapter briefly examines the impact of such studies in the literature and in practice, 
and the influence of economic reasoning in law, with a particular focus on comparative law. 
By taking the literature and the influence in practice of the idea of institutional competition 
into account, the movements in terms of reform within the legal system of Cyprus are better 
understood, which are primarily driven by European law.12 Therefore, this Chapter provides the 
theoretical building block on which the analysis in the following Chapters is made. Moreover, 
the analysis will contribute to tackling various sub-questions, such as whether European private 
law has an autonomous character, by examining the role of efficiency considerations in its 
development; whether mixed legal systems are more receptive to outside influences and what 
drives their mixedness – i.e. considerations of prestige or efficiency; and how procedural law 
reforms are also influenced by general European as well as international trends towards the 
efficiency of justice.

The analysis also reflects on the influence of the competitive process in European law 
which will assist in better understanding the influence of European law in general on the legal 
system of Cyprus. This competitive process focuses on the institutions that help markets operate 
efficiently and results in a battle between the principle of private autonomy and mandatory rules. 
In general, if law is seen as a market which parties to a dispute can choose (being enabled through 
party autonomy) the law better serving their needs and the forum that effectively and efficiently 
resolves disputes, then the substantive features that lead the parties to that choice are important. 
For example, the common law’s unequivocal recognition of the principle of freedom of contract 
and the reluctance to re-write contracts is often seen as contributing essentially to choosing the 
common law as the law applicable to contracts. Various scholars, however, have emphasized the 

8 Deakin, Pistor 2014; Hayek, 2005. According to Hayek the planning of the economy leads to tyranny and eventually 
serfdom. Hayek opts for a liberal approach that views competition as superior because it is the most efficient method that 
does not require coercive or arbitrary intervention of authority. See ibid, 45.
9 See also, World Development Report 2002: Building Institutions for Markets, New York, Oxford University Press. The 
method mostly entails answering quantifiable questions the answers to which determine a country’s score (known as its 
“distance to its frontier”).
This dissertation takes note also of the criticism surrounding the reports. More specifically, as a reaction to the DBR 
the French Ministry of Justice launched in 2005 the Fondation pour le droit continental that adopted a program on the 
economic attractiveness of law. See also A. Raynouard, “Comment gagner facilement vingt places au classement ‘Doing 
Business’”, La Tribune, 13/01/2009 ; Fauvarque-Cosson, Kerhuel 2009, p. 811-830.
10 Cross 2001, p. 1737; Rodrick 2000.
11 Siems 2005, p. 523.
12 Thus, referring back to Symeonides’ idea of modernization and harmonization being combined in a single project. See 
Symeonides 2003, p. 454.
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importance of default rules (often found in continental law jurisdictions) as an efficient tool for 
filling in gaps in incomplete contracts.13 Additionally, and driven by the “judicial adaptability” 
argument of the legal origins thesis (LOT), the reform of the French Civil Code introduced the 
concept of unforeseen circumstances, thus extending mandatory rules such as the principle of 
good faith.14  

The next Section introduces the comparative law and economics literature which focuses 
on the competitive process that leads to convergence between different jurisdictions. This 
competitive process leads to measurements of the efficiency of different legal systems, the most 
well-known measurement being the LOT. This is examined in Section 3.3 where it is highlighted 
that the LOT results in competition for the prevalence of institutions from one or the other legal 
traditions of the West. The impact of the LOT on contract law is examined in Section 3.4, where 
different lawyer associations promote their legal systems based, inter alia, on the law of contract 
applicable in their jurisdiction. The influence of the LOT on EU law is also analyzed, which was 
further reinforced in the aftermath of the financial crisis, and which is a recurring theme in this 
dissertation. 

Procedural law has not remained immune from such competition since governments are 
often seen as competing both internally and internationally for offering their civil justice systems 
as a good to the demand side (the litigating parties). The LOT has also influenced this process 
through the DBR’s adherence to best practices as far as the enforcement of contracts is concerned, 
whereas the EU also creates rankings of civil justice systems based on the efficiency of delivering 
justice through, for example, the EU Justice Scoreboard. All these competitive processes challenge 
the stagnant legal system of Cyprus that has had limited reforms after independence, particularly 
due to the mentality of withholding reform until the Cyprus problem is resolved.15 However, the 
financial crisis created outside pressures for reforms through the International Monetary Fund 
(IMF), the European Union, as well as indirectly through the World Bank and the DBR. 

3.2 Convergence as a Movement Towards Efficiency 
- the Competitive Process

Convergence is the phenomenon of different legal systems reaching similar solutions to the 
same problem from different points of departure.16 In modern legal systems, this process can be 
justified as a movement towards more efficient solutions. The framing of legal rules, according 
to Ugo Mattei, may be explained as the outcome of a competitive process.17 Efficiency may 
thus be used as a standard to evaluate legal transplants. The idea of “law as a product” which 
Roberta Romano referred to perceives that there is a market for laws from which consumers of 
law can shop around for the law that best suits their needs, while suppliers meet the needs of the 
consumers.18 This competitive process results in the survival of the most efficient legal doctrine 

13 See infra Section 3.5.
14 See infra Section 3.4.
15 See Chapter 2.
16 See also van Hoecke 2015, p. 11.
17 See in general Mattei 1997.
18 Romano 2014.
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at zero transaction costs. This analysis can shed light on the legal transplant debate. As most 
legislation is not invented but borrowed,19 the number of legal transplants and the peculiarities 
leading to such reception of laws is different in each case. The attempts to explain legal transplants 
have been based– as Mattei characterizes it – on the “empty idea of ‘prestige’”.20 This is arguably 
a result of comparatists not being interested in a theoretical explanation of why legal borrowing 
happens.21 It represents the desire of comparatists to accumulate evidence and challenge the 
paradigm of legal theory that law is the result of the “felt social needs” of a given society. 
However, this hinders the possibility of understanding the basic factors of legal change.  The 
general convergence of modern legal systems can be explained as a movement towards efficiency. 
If a transplant happens within a competitive scenario, the transplanted rule or institution is likely 
to be more efficient than any possible alternatives. 

As emphasized by Anthony Ogus, the chief engine for change is competition between 
national legal orders.22 The opening up of international markets, the mobility especially of 
companies between jurisdictions, and the adoption of more liberal choice of law rules and 
principles of mutual recognition serve to broaden the range of legal regimes applicable to 
transactions.23 Competition, in that sense, influences the behavior of the consumers of the law 
as well as the suppliers.24 The idea is that such competition impacts on the content of the law. 
In response to the demand from market actors, national lawmakers compare their existing legal 
products with those present in other competing jurisdictions, thus opting for the best that meets 
the preferences of the actors.25 National lawmakers may import or imitate rules from other 
jurisdictions or, vice versa, export their solutions for foreign adoption. As a result of competition, 
it is expected that some convergence of national laws by a reforming state either accepting a 
transplant from another or emulating its legal principles may occur.26 At the same time though, 
since lawyers constitute the most influential pressure group in relation to law reform, there is 
the potential for the promotion of formalism and complexities that enhances their income. This 
is what Ogus describes as rent-seeking behavior that influences the law-making machinery,27 
something that is evident in the case of Cyprus both at the time of adoption of the common 
law and the principles of equity as a source of Cyprus law, and with the postponement of the 
transition from the English language to the Republic’s official languages.28 It is argued that the 

19 Mattei 1994.
20 Ibid, p. 4. See also Cuniberti 2012. Cuniberti argues that the French courts borrowed the common law doctrine of 
estoppel as part of the French law of arbitration preventing parties from contradicting themselves when challenging 
arbitral awards before French courts. This transplant, according to Cuniberti, is best explained as an effort by the French 
courts to enhance their reputation since a functional equivalent existed under the traditional French rules that enabled the 
courts to sanction the very same strategic behavior. Therefore, this transplant may be explained by the idea of ‘prestige’. 
See also, Miller 2003, 839-885. Jonathan Miller argues that the simplest motivation and explanation for borrowing is the 
cost-saving that results from this process, where the exporting country or organization’s prestige influences the receptive 
country’s choice of model.
21 Mattei, Antoniolli, Rossato 2000, p. 509.
22 Ogus 1999.
23 A. Ogus, “The Contribution of Economic Analysis of Law to Legal Transplants”, in Smits 2001.
24 See Cuniberti 2014; Vogenauer 2013.
25 Ogus 1999, p. 409.
26 Ibid.
27 Ogus 2002, p. 81.
28 See infra Chapter 2. As mentioned in Section 2.5 it took three decades for the legal system to complete the transition 
from English to the Republic’s official languages, reinforcing the place of the colonial legal, business and administrative 
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greater the competition, the less sustainable the monopoly power.29

By applying the economic analysis of law to legal transplants, since the suppliers aim to 
satisfy demand, the most efficient rule survives.30 This top-down approach, initiated through 
trade partners, judges and others involved in shaping private law relations such as attorneys, 
was seen as having the potential of leading to a European private law as a mixed legal system, 
combining elements of both continental and common law traditions.31 Jan Smits stresses, within 
this context, that mixed legal systems such as Scotland and South Africa may provide inspirations 
since their mixité is mostly based on legal transplants initiated by the courts.32 Hence, these 
systems are developed under market efficiency considerations. This approach is based on the 
efficiency theory of Judge Posner, who argues that judges are expected to make efficient laws, 
since efficiency is a widely held value. As will be seen in the following Chapters, the influence 
of European rules and standards in Cyprus, such as the good faith requirement provided under 
Directive 93/13, did not lead to veritable transplants but was interpreted in light of the common 
law notion of absence of dishonesty.33 The Cypriot courts have been resistant to outside forces 
in the area of contract law resorting to formalism in contract interpretation and the four-
corners rule.34 This may be explained by the efficiency of the common law hypothesis, or a strict 
adherence to the pacta sunt servanda principle. It can also be criticized as not being in tune with 
the complexities of modern society that arguably requires judges to enjoy greater discretion in the 
application and interpretation of legal norms.35 

Law is, thus, envisaged as a market for which there is a demand side by the users of the 
legal system, and a supply side, by states and members of the legal profession.36 The demand side, 
especially in international business transactions, through the choice-of-law and choice-of-forum 
clause, selects the applicable law or forum based on the substantial characteristics of a specific 
jurisdiction or dispute resolution system.37 In fact, business parties, in a study for the UK Ministry 
of Justice on Factors Influencing International Litigants’ Decisions to Bring Commercial Claims 
to the London Based Courts, make clear from their responses that substantive aspects of the law 
such as the unequivocal recognition of the freedom to contract, the availability of commercially-
oriented remedies, and the reluctance of courts to re-write commercial contracts are important 
factors for choosing English law.38 Thus, the adherence to the four-corners rule and the pacta sunt 

elite.
29 Ogus, “The Contribution of Economic Analysis of Law to Legal Transplants”, in Smits 2001, p. 37.
30 Mattei 1994.
31 Smits 1998, p. 337-8. See also, Smits 2005.
32 J. Smits, “Mixed Legal Systems and European Private Law”, in Smits 2001, p. 9.
33 See Section 5.7.4.
34 See to that end Section 5.5.1.1 and Section 5.7.4.
35 Mupangavanhu 2015, p. 129.
36 See also T. Ackermann, “Private Production of Transnational Regulation through Standard Form Contracts” in 
Eidenmüller 2013, p. 142-144 [explaining the idea of law as a market].
37 Although the idea of actual negotiation of the applicable law to a contract is challenged by many since the choice-
of-law clause in contractual negotiations is described by the “champagne-hour syndrome” phenomenon by which 
business parties are celebrating leaving the choice-of-law clause to the lawyers. See ibid, 144 referring to H. Kronke “Der 
‘Commercial Approach’” in D. Schwab E. Jayme, P. Gottwald (eds.) Rechtsvergleichung und das Internationale Privat- und 
Verfahrensrecht Geburstag (2000) p. 385. Ackermann, however, supports that even a small group of sophisticated parties 
making a deliberate choice-of-law decision suffices (ibid at p. 144).
38 Ministry of Justice Analytical Series, authored by E. Lein, R. McCorquodale, L. McNamara, H. Kypelyants, J. del 
Rio, Factors Influencing International Litigants’ Decisions to Bring Commercial Claims to the London Based Courts, (2015) 
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servanda principle is viewed as beneficial for the selection of the applicable law of the contract. 
The supply side, i.e. governments that offer a dispute resolution system are in competition 

as to who will be most successful in attracting cross-border litigants.39 The civil justice system is, 
hence, seen as a good, the offer of which creates incentives to compete both in internal and cross-
border markets for fairly and efficiently delivering justice.40 In the latter case, this is done by the 
process mentioned above of selecting a law or forum that serves the parties’ needs. In the former, 
i.e. in internal markets, the demand side is composed of litigants that are usually residents of 
that jurisdiction that create social and political pressure to improve and innovate court services.41 
Thus, the contemporary global legal system can be viewed as a universe in which different actors 
(jurisdictions) produce a particular object (norms and institutions) that other actors (individuals, 
businesses) choose to use.42

3.2.1 Doctrine vs discretion and judicial adaptability

Judicial discretion is often seen as acting against the virtue of certainty in contract law 
since broad, open-textured terms that confer discretion on the courts replace reasonably precise 
rules allowing the judge to impose his or her intuitive perception of a just solution.43 A formalist 
interpretation based on precise rules, however, may be seen as depriving the court of the power 
to rewrite deals ex post. This approach has two meanings as to its economic efficiency: on the 
one hand, it limits the costs of wrongly adjusted contracts, since allocating risks in the ex ante 
situation is difficult and costly.44 On the other hand, it increases transaction costs ex ante by 
increasing the need for force majeure and hardship clauses. More importantly though, it limits 
the possibility of “judicial adaptability”,45 which, according to the LOT, the common law is 
inherently more adaptive than civil law as a result of its reliance on judicial rule-making that helps 
make regulation more adaptable to changing circumstances. In contrast, the civil law judiciary is 
bound by explicit statutes and compilations of laws (codifications). However, a strict adherence 
to the principle of pacta sunt servanda and, hence, a formalist approach limits the possibility 
of such adaptability. Theorists of the economic analysis of law argue that the interpretive rules 
that should apply in determining the construction of the contract must be oriented towards the 
hypothetical intention of rational contracting parties that seek to maximize their welfare.46

Discretion, thus, enables judicial adaptability which, according to Guenter Treitel, is 
necessary in order for rules which are recognized as being defective to be modified.47 However, 

p. 13-14.
39 Themeli 2018, p. 149.
40 Ibid, p. 146-147.
41 Ibid, p. 147.
42 Bouthinon-Dumas 2018, p. 306. This analysis is based on the theory of jurisdictional competition originally provided 
by Charles Tiebout in Tiebout 1956, p. 416-424.
43 See Treitel 1981. See also, McKendrick 2019, p. 1-25.
44 Oosterhuis 2016, p. 113-130.
45 Lord Justice Peter Gross at the LCLBA Annual Lecture in January 2019 praised the virtues of change and adaptability 
as essential for the development of the common law itself in order to maintain and enhance their world leading position 
in international dispute resolution. See “The Civil Justice System in a Time of Change”, LCLCBA Annual Lecture, 
Judiciary of England and Wales (2019)
46 See Charny 1991, p. 1815-1879.
47 Treitel 1981, p. 6.
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discretionary powers in a contractual context may generate uncertainty especially at the drafting 
stage of a contract.48 The principle of good faith in contract law is seen as such an open-textured 
term that it may generate too much uncertainty. However, as Ewan McKendrick highlights, the 
recognition of an implied duty of good faith in the performance of the contract and not the 
negotiation of it,49 is unlikely to generate significant uncertainty provided that the focus of the 
courts remains on the aim of giving effect to the presumed intention of the parties.50 Moreover, 
the rules as to the range of materials on which a court can draw when seeking to interpret a 
contract (matrix of facts), the adoption of a ‘contextual’ interpretation as to the terms found in 
a contract, and the consideration attached by courts on ‘commercial common sense’ as a guide 
to interpretation are some of the examples where the discretion of the judge when interpreting 
a contract may be broader.51 Thus, contractual interpretation may also be a matter of judicial 
discretion depending on the rules applied. The common law courts are more restrictive as to the 
range of materials on which the courts can draw when seeking to interpret a contract.52 These two 
areas of contract law, apart from emphasizing the battle between doctrine and discretion, account 
for the main differences between common law and continental law systems that are highlighted 
in the promotion materials of national lawyer associations.53 Greater judicial discretion or 
flexibility in the interpretation and application of the law is seen as more in tune with modern 
society in order for the law to adapt to society’s changing needs.54 However, greater certainty and 
predictability is more in tune with the needs of international commercial parties.

3.2.2 The interpretation of contracts

The rules governing the interpretation of contracts are impacted by the differing ethics 
that can be found in the two prevailing legal traditions of the West, namely adversarialism/
individualism for the common law and cooperativism for the civil law.55 Adversarialism refers 
to the absence of a requirement that the contracting parties take the economic interests of their 
counterparty into account. The courts will enforce the agreement, taking an objective approach 
to its interpretation without implying any term in the contract unless it is deemed essential, 
and without recognizing a general duty of good faith in the parties’ dealings.56 By contrast, 
cooperativism entails court intervention to fill in gaps in incomplete contracts in the name of 
good faith, where context is an important tool in interpreting the subjective will of the parties. 
As will be seen from the analysis of the jurisprudence in Chapter 5, courts usually follow a strict 
literal approach to contractual interpretation.57 A doctrinal approach to adversarialism is said to 
be out of touch with business practice, especially with regard to long-term contracts where the 
text was written far back in time. 

48 Ibid, p. 3.
49 See Section 4.7 on the current state of the principle in the common law of contract.
50 McKendrick 2019, p. 14.
51 Ibid, p. 15.
52 Ibid, p. 16.
53 See infra Section 3.4.
54 Mupangavanhu 2015, p. 129.
55 Galletti 2014, p. 252.
56 Ibid.
57 See infra Section 5.5.1.1.
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Relation contract theory and the importance of context as well as the “implicit dimensions” 
of contract have influenced Cyprus law to a certain extent. The English common law’s shift from 
the literalist approach is more evident than in the case of Cyprus. For this reason, Cyprus is often 
seen as stricter than the English common law.58 The possibility for “judicial adaptability” in the 
case of Cyprus, something which according to a number of authors is provided for in continental 
law systems through the rebus sic standibus principle, refers back to the problem-setting that 
Jacques Du Plessis introduced, who stressed the difficulty of conceiving how the judiciary could 
attempt to blend civil law and common law in the absence of legislative changes investing them 
with greater power to further this end.59 The only context for reference in Cyprus to a good 
faith requirement is in cases where an issue of unfairness of terms is raised, while the precise 
parameters of the requirement under Directive 93/13 have not been entirely realized. This is in 
contrast to the English courts where in certain cases an implied duty of honesty was recognized 
outside the context of the Directive.60

 The value of mixed jurisdictions may not be about their ability to create mixed institutions 
as a result of judicial innovation,61 but how such rules and institutions survive, since mixing 
takes place more in the legislature than in the courtroom.62 This conclusion is reinforced by the 
analysis in this dissertation of Cyprus, where the primary source of mixing in the area of contract 
law is the legislature. However, recent trends at the international and the European level put 
pressure on legislatures around the world to adopt common law institutions. It also reinforces 
the belief that transplants are motivated by efficiency considerations. This aspect is elaborated in 
the following section.    

3.3 Institutional Competition and Private Law

Private law is important in making and correcting markets and economies.63 The rule of 

58 For example, the standard of a reasonably circumspect ‘average consumer’ prevails under English law, while in the case 
of Cyprus as seen by the jurisprudence of the Cyprus courts in Chapter 5, the approach seems stricter than the one under 
English law and in line with the caveat emptor principle even in cases of inequality of bargaining power. Furthermore, 
Cyprus courts have been reluctant to imply a duty of care in cases involving banks and its customers until very recently 
[See 5.7.4.2].
59 J. Du Plessis, “Comparative Law and the Study of Mixed Jurisdictions”, in Reimann, Zimmermann 2006, p. 504.
60 See infra Section 4.7.
61 For example, in the case of Cyprus, terms which were deemed by the courts as not violating the good faith requirement 
of the Unfair Contract Terms Directive, were stipulated as unfair by the legislature and the public enforcement 
authorities. For example, the contractual clause indicating that for purposes of calculating the interest rate a 360-day 
year is provided, was held unfair by the Ombudsman, arguably applying the principles of the Contract Law (Cap. 149). 
However, the courts in similar cases that brought forward the unfairness of the clause providing for the use of a 360-day 
year, held otherwise. Using the standard of the “reasonable man” found in the common law, the Ombudsman interprets 
the contractual clause which sets the basic interest rate, within the confines of the contract, and fluctuations of the basic 
interest rate as set by the European Central Bank, can only be made by the ECB itself, and considered unfair and contrary 
to the contractual clause that sets the interest rate as the minimum bid rate of the main refinancing operations of the 
ECB. See infra Section 5.8.
62 As Mónika Józon argues it is the mechanisms of coexistence of rules from both systems that may be worth analyzing for 
the future of the European unification projects under a bottom-up approach instead of a top-down strategy rather than 
the possibility of efficient transplants initiated by the judiciary of such mixed systems. Józon 2013, p. 10.
63 Bartl 2019.
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law understood as the enforcement of contracts and protection of private property is considered 
by the World Bank and the IMF, among others, as essential to economic development.64 As Sir 
Geoffrey Vos points out, the rule of law is a critical factor for business parties when choosing a 
particular law and jurisdiction as the applicable law in their commercial dealings.65 Commercial 
parties, according to this view, are reluctant to invest in countries not benefitting from the rule 
of law due to the risk of systemic or political interference and the risk of expropriation without 
any effective legal remedy. With this in mind, the LOT66 measures the efficiency of legal systems 
in facilitating market interactions and preventing unnecessary and burdensome state regulation 
rather than providing an assessment based on the principles that each legal system puts forward.67 
Under the legal origins literature, the common law model is superior to the civil law alternative 
since it provides more efficient solutions because the right regulatory response is usually ‘less 
government’, hence all systems are expected to gravitate towards the basic features of the model 
over time.68 Law varies across the world, according to the LOT, and these variations can be 
measured quantitively by indicators, which can be understood by legal tradition.69 

The efficiency theory of the common law, as developed by Judge Posner, identifies the 
common law as a system that maximizes the wealth of society.70 Statutory law, as distinct from 
common law fields, is less likely to be efficient according to the theory, since judges can be 
expected to make efficient law due to the fact that efficiency is a widely held value and judges can 
figure out more or less what rules are efficient.71 Thus, legal rules promulgated by common law 
courts can be seen as unconscious efforts to maximize wealth.72 According to Posner, continental 
legal systems place an emphasis on detailed legislative codes as the principal source of law rather 
than caselaw, thus depriving judges of the significant policymaking role that they enjoy in a 
system of caselaw.73 The LOT takes a similar stance by emphasizing that the common law is 
associated with decision-making by juries, independent judges and an emphasis on judicial 
discretion as opposed to codes.74 Common law countries, according to the LOT, rely more on 
markets and contracts, whereas civil law countries on regulation and state ownership.75

64 Ibid. See also, De Soto 2003. See below (Section 3.3.2) the empirical studies by the institutions mentioned in this 
Section.
65 Sir G. Vos, “The Future for the UK’s jurisdiction and English law after Brexit”, Presentation to a Seminar in Munich 
hosted by Münchener Juristische Gesellschaft, and the British Chamber of Commerce in Germany on the 13th of May 
2019.
66 See, inter alios, La Porta, Lopez – De Silanes, Shleifer & Vishny 1998; Glaeser & Shleifer 2002; Posner 2011. On the 
opposite view: Klerman, Mahoney 2006; Klerman, Mahoney, Spamann, Weinstein 2011.
67 See also Garoupa, Gómez Ligüerre, Mélon 2017.
68 Deakin, Sarkar, Singh 2011, p. 4.
69 La Porta, Lopez-De Silanes, Shleifer, Vishny 1998, p. 1117.
70 See also the criticism employed by Dworkin on the normative failures of Posner’s theory. Dworkin 1980, p. 191.
71 Posner 2011, p. 32.
72 Wealth maximization is described as constrained utilitarianism by recognizing notions of autonomy and consent as 
well as utility, standing midway between pure utilitarianism and the idea of Pareto superiority. For the criticism of such 
claims see Kronman 1980, p. 227.
73 Posner 2005, p. 1264.
74 Botero, Djankov, La Porta, Lopez-de-Silanes, Shleifer 2004, p. 1344.
75 Ibid.
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3.3.1 The legal origins thesis 

The method used by the LOT to test their hypotheses is by constructing an index which is 
intended to measure the strength or weakness of laws in a given area in different systems. Individual 
countries’ scores are regressed against a number of possible causal factors or independent variables, 
including legal origins, in order to find the correlation.76 These various cross-sectional regression 
studies of their leximetric data led them to the conclusion that common law systems were more 
market friendly since they provide higher levels of shareholder and creditor protection.77 The 
LOT was criticized in terms of the premises upon which its findings are based, namely the fact 
that law and legal outcomes are measurable and that legal systems can be ascribed to legal origins 
that are markedly different.78 According to Michele Schmiegelow, if legal origins are supposed 
to influence development, attention must be paid to political theory, international relations, 
institutional economics, the theory of economic development, econometrics, comparative law, 
the sociology of law, legal history as well as the history of failed and successful legal transplants.79 
Critical analyses have also challenged the econometrics utilized by the LOT as containing biases 
masking dysfunctional conditions in US and UK corporate governance, while amplifying negative 
aspects of the business environment in civil law countries.80 Kenneth Dam identified weaknesses 
as to the mistaken treatment of Latin American countries as forming part of the “French legal 
origin”, the insufficient attention given to contract law and the econometric anomalies.81 

The causality between economic success and good legal institutions is not yet clear 
since there is a possibility that good legal institutions may be afforded due to the existence of 
functioning economies.82 This “endogeneity problem” was attempted to be solved by the LOT 
with the treatment of colonization as a natural experiment, where the distribution of colonizers is 
random and thus causality could be observed.83 Furthermore, the possibility of failed transplants, 
as Daniel Berkowitz et al. have argued, was not realized since the colonial method of transplanting 
a legal system does not lead to definite successful results, that is, economic development.84 This 
may be a result of insufficient demand for the transplant, thus the organized interests in the 
recipient jurisdiction may not support such a reception. Additionally, laws that work well in 
one country may not necessarily work well in another. Despite the renewed attention in taking 
a recipient country’s conditions into account, the process is characterized by donor countries 
or supranational institutions determining what the recipient countries need and devising the 

76 Ahlering, Deakin 2015.
77 Ibid.
78 Garoupa, Gómez Ligüerre, Mélon 2017. See also the analysis by Coyle, Musacchio and Turner who find no close 
correlation between financial development and investor protection laws in the English legal system of the 1900s in Coyle, 
Musacchio, Turner 2019.
79 M. Schmiegelow, “Interdisciplinary Issues in Comparing Common Law and Civil Law”, in Schmiegelow and 
Schmiegelow, 2014.
80 Ahlering, Deakin 2015.
81 Dam 2006a.
82 See also Michaels 2013.
83 Legal origin was seen as an institutional feature imposed on a country from outside (exogenously) through conquest 
or colonization. Thus, legal origin could not be said to have been generated internally (endogenously) by the economic 
or political conditions of the country concerned.
84 Berkowitz, Pistor, Richard 2003.
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aid accordingly.85 The input of recipient countries is confined to the provision of information 
to the donors. This “donor-driven strategy perfectionism”86 characterizes the “best practices” 
that the DBR adhere to, which point to the leaders in the rankings as models. This creates an 
international consensus as to best practices87 that are considered as benchmarks for legal reform 
in developing countries.88 

Despite the criticism of the theory from a theoretical and empirical standpoint,89 it has 
found its way into the international level of policymaking. The adoption of the LOT from the 
World Bank elevated this approach from an unconventional academic argument to a fundamental 
political challenge to civil law donor countries and their efforts to assist transforming and 
developing countries. Civil law was attacked as “inherently untransparent and unaccountable, 
[…] amenable to the political machinations of corrupt and oppressive political regimes”.90 Yet, 
on the other side of the spectrum, common law is regarded as efficient, democratic and business 
friendly. Consequently, the DBR are effectively promoting convergence with common law 
systems. The hypothesis is, therefore, that mixed jurisdictions will eventually disappear. 

The LOT’s effort to attempt an econometric measure of the importance of law in 
economics has an unmistakable merit since both the German ordoliberal tradition, as well as the 
Coasian economists, agree that law plays a crucial role as a framework for allowing free markets 
to function.91 It is now established that viable and socially stable economic growth requires 
an institutional framework that ensures the protection of property rights, the enforcement of 
contracts, an efficient legal system and a high quality regulatory environment offering effective 
institutional solutions in cases of market failures. Daaron Acemoglu and James Robinson argue 
that institutional differences play the critical role in explaining economic growth throughout 
the ages.92 In the words of Acemoglu and Robinson: “[c]ountries differ in their economic 
success because of their different institutions, the rules influencing how the economy works, 
and the incentives that motivate people”.93 They make a distinction between inclusive economic 
institutions, that is institutions that feature secure private property, an unbiased system of law 
and a provision of public services that provides a level playing field in which people can exchange 
and contract, and extractive economic institutions that are designed to extract incomes and 
wealth from one subset of society to benefit a different subset. 

85 See also Michaels 2013.
86 Ibid.
87See for example the Principles and Guidelines for Effective Insolvency and Creditor Rights Systems by the World 
Bank (2001) which was considered as representing international consensus on best practices in insolvency and creditor 
rights and constituting the standard for benchmarking the effectiveness of such insolvency and creditor rights systems. 
See World Bank, M. Miller, N. Mylenko, S. Sankaranarayanan, “Financial Infrastructure: Building Access Through 
Transparent and Stable Financial Systems” (2009) Issue 29, p. 16. 
88 See Gascón Inchausti 2017, 42: who also cautions on the reliability of the data as well as their neutrality and the trend 
of building rankings of everything.
89 See also, Faure, Smits 2011: where the legal origins thesis is criticized by the contributions on various levels.
90 Phillips 2007, p. 916.
91 R. Boucekkine, F. Docquier, F. Ngendakuriyo, H. Schmiegelow, M. Schmiegelow, “Contract Rules in Codes and 
Statutes: Easing Business Across the Cleavages of Legal Origins”, in Schmiegelow and Schmiegelow 2014, p. 42.
92 Acemoglu, Robinson 2012.
93 Ibid, p. 73.
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3.3.2 The importance of institutional infrastructure
 

Institutions are divided into formal and informal. Formal institutions are legal rules while 
informal rules are civic (or social) norms, customs, traditions, ethics, and established business 
practices. They are humanly devised constraints that structure political, economic and social 
interaction thus aiming to create order and reduce uncertainty in exchange.94 According to 
Douglas North, institutions provide the incentive structure of an economy: “As that structure 
evolves, it shapes the direction of economic change towards growth, stagnation or decline”.95 An 
effective legal structure and court system to enforce contracts depends on the development of 
political institutions that will create such a framework. In the absence of such political institutions, 
there is no incentive to alter the system. Successful formal institutions are dependent on effective 
informal institutions. Effective informal institutions include the existence of a high degree of 
trust in the political system, the legal institutions, the market limits, the need for laws and 
regulations. Conversely, a low trust indicator creates the need for a strict institutional framework 
and an abundance of regulations. Formal institutions are thus internalized by the citizens with 
a strong backing of social norms.96 Countries with a low degree of trust are characterized as 
‘institutionally immature’, something that stresses the problems of collective action. A low 
degree of trust renders monitoring difficult, while undermining the internalization of rules by 
the actors. Trust, according to Francis Fukuyama, is a lubricant that reduces transaction costs and 
mitigates free rider problems.97 In a survey performed by Stockwatch that captures the degree of 
trust in various institutions and organizations of Cyprus, the degree of mistrust in institutions 
is highlighted. 

94 North 1991, p. 97-112.
95 Ibid.
96 Karayiannis, Hatzis 2012, p. 621-643. Alexis de Tocqueville identified such social norms in his discussion about 
the phenomenon of civil society. These social norms are free associations, according to de Tocqueville, that exist as 
intermediate institutions between citizens and the state, and in which citizens can realize their social freedom and 
equality. See Woldring 1998, p. 363. See de Tocqueville 1863.
97 See Ribstein 2001, p. 553: who argues that trust does not provide a distinct justification for regulation that supersedes 
contracts (mandatory legal rules). Fukuyama 1995.
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Degree of trust in institutions and organizations in Cyprus (out of ten, January 2018)98 

Table 1

The importance of morality and civic norms as transaction cost-saving devices is highlighted 
by Aristides Hatzis and Anastasios Karayiannis. Their absence or decline leads inevitably to the 
need for more regulation and litigation and to a growing preference for clear-cut rules instead 
of discretionary standards.99 The degree of trust in Cyprus (Table 1) is low, especially trust in 
governmental institutions and courts, and is something that impacts negatively on economic 
growth and social cohesion.100 The low degree of trust in courts is influenced by the slow 
enforcement of contracts, which weakens the important economic role that contract law has in a 
society governed by the rule of law.101 

Proponents of the proposition that institutions matter are increasingly supporting their 
case with numerous empirical studies that focus on such institutional factors such as democracy, 
property rights, inequality, and distributive conflict. Various databases and reports have been 
developed to examine the quality of institutions around the world:

98 Based on data collected by Stockwatch, 12/02/2018.
99 Karayiannis & Hatzis 2012, p. 622.
100 See also Hatzis 2018, p. 100.
101 Ibid, p. 99. See also the analysis on the slow enforcement of contracts in Cyprus in Chapter 6.

University of Cyprus 7.4

Audit O�ce of the Republic of Cyprus 7.2

Law O�ce of the Republic of Cyprus 6.2

Municipalities/Local authorities 6.0

Courts 6.0

National Guard 6.0

Police 5.6

Technological University of Cyprus 5.5

European Parliament 5.5

Ministry of Finance 5.2

Church of Cyprus 5.0

Central Bank of Cyprus 4.8

Government 4.7

Parliament 4.2

Politicians 3.2

Political parties 3.1
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 - Transparency International102 scores countries each year in relation to the corruption that 
exists in their public sectors. The Corruption Perceptions Index is a composite index 
reflecting the views of observers from around the world. Cyprus ranked 38th in the 2018 
CPI, which was significantly lower than most EU member states, but higher than the 
previous years.103

 - The Heritage Foundation104 produces the Index of Economic Freedom measuring the 
impact of liberty and free markets around the globe. According to the Heritage Foundation, 
the Index confirms the formidable positive relationship between economic freedom and 
progress. Information is provided on property rights, freedom from corruption, fiscal 
freedom, government spending, business freedom, labor freedom, monetary freedom, 
trade freedom, investment freedom and financial freedom. According to the Index, 
Cyprus’s economic freedom score is 67.8, making its economy the 48th freest in the 
world.105 According  to the Heritage Foundation, Cyprus is continuing to recover from 
the financial crisis and the government has committed to improve fiscal discipline and 
undertake other structural reforms such as the sale of state assets to improve the efficiency 
of state-owned enterprises and raise funds to reduce government debts.106

 - The Cato Institute107 produces The Human Freedom Index that measures human 
freedom understood as the absence of coercive constraint. Towards that end, it uses 79 
distinct indicators of personal and economic freedom in the areas of: rule of law, security 
and safety, movement, religion, association, assembly, and civil society, expression and 
information, identity and relationships, size of government, legal system and property 
rights, access to sound money, freedom to trade internationally, regulation of credit, labor 
and business. Cyprus ranks 25th out of 159 countries (8.21 score on human freedom). 
It has to be noted that no information exists as to procedural justice, civil justice and 
criminal justice, while the score for the legal system and property rights is relatively low 
(5.8). In particular, the “impartial courts” indicator gets a score of 3.8 and the enforcement 
of  contracts, 4.0.108

 - The Fraser Institute109 publishes the Economic Freedom of the World Annual Report that 

102 See the website of Transparency International at https://www.transparency.org/about.
103 Transparency International, Corruption Perception Index 2018, (2019). A lot of questions have been raised recently 
about the corruption in the judicial system since a judgment by the Assize Court imposing a monetary fine on members 
of the Board of Marfin Popular Bank and the acquittal of the executives of Bank of Cyprus by the Appellate Court 
on their involvement in the decisions that led to the failure of both of the financial institutions and a possible market 
manipulation. See Ηλιάδη v. Δημοκρατίας, Appeal No. 2/2018, 3/2018, Supreme Court. After the judgment, family 
members of the President of the Supreme Court were subject to an out-of-court settlement with the Bank of Cyprus for 
legal actions brought against the Bank regarding their claims for the fraudulent conversion of their deposits into securities 
(see also Section 5.2.1.1) The incident led to the adoption of a Code of Conduct for Judges in order to regulate potential 
conflicts of interest that result from cases coming before them.

104 See The Heritage Foundation website at https://www.heritage.org/about-heritage/mission. 
105 Country Report: Cyprus, 2018 Index of Economic Freedom, The Heritage Foundation. 
106 Ibid.
107 See the Cato Institute’s website at https://www.cato.org/about.
108 I. Vásquez, T. Porčnik The Human Freedom Index 2017: A Global Measurement of Personal, Civil and Economic 
Freedom, Cato Institute, Fraser Institute, The Institute of Economic Analysis, Visio Institute, Für die Freiheit, Friedrich 
Neumann Stiftung, (2017), p. 134.
109 See the Fraser Institute’s website at https://www.fraserinstitute.org/.
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measures the degree to which the policies and institutions  of countries are supportive of 
economic freedom. The cornerstones of economic freedom are personal choice, voluntary 
exchange, freedom to enter markets and compete, and security of the person and 
privately-owned property. Forty-two data points are used to construct a summary index 
and to measure the degree of economic freedom in five broad areas: size of government, 
legal system and property rights, sound money, freedom to trade internationally, and 
regulation. Cyprus ranks 18th with a score of 7.71; however, its lower scores are on the 
legal system and property rights (5.94)  with the lowest indicator being on impartial 
courts.110 

 - As previously noted, the World Bank111  produces the DBR that measure the regulations 
that enhance business activity and those that constrain it. The overall aim is to motivate 
reforms through country benchmarking. The DBR present quantitative indicators 
on business regulations and the protection of property rights that can be compared 
across 190 economies. The DBR measure regulations affecting eleven areas of the life 
of a business: starting a business, dealing with construction permits, getting electricity, 
registering property, getting credit, protecting minority investors, paying taxes, trading 
across borders, enforcing contracts and resolving insolvency (labor market regulation is 
not included in the 2018 DBR). The DBR have come to be the most downloaded reports: 
they affect policymaking around the world, and are used as a model for other reports, 
legislative reforms and investment decisions.112 Cyprus ranks 53rd, while the worst score 
comes from enforcing contracts (138th).113 The days needed for resolving a commercial 
dispute through a local first-instance court is 1,100, something that policymakers have 
been highlighting for a few years. The DBR are widely used by policymakers, researchers 
and multinational companies in their investment location decisions.114 Although the 
DBR have been heavily criticized115 both in terms of their methodology and outcomes,116 
they have played a major role in reforms even in civil law jurisdictions.117 

110 J. Gwartney, R. Lawson, J. Hall, R. Murphy, Economic Freedom of the World: 2018 Annual Report, Fraser Institute 
(2018), p. 64.
111 See more about the World Bank at https://www.worldbank.org/.
112 The World Bank, “The State of World Bank Knowledge Services: Knowledge for Development”, (2011), 28. See also, 
Fauvarque-Cosson, Kerhuel 2009, p. 814.
113 The World Bank Group, Doing Business 2018: Reforming to Create Jobs: Comparing Business Regulation for Domestic 
Firms in 190 Economies, (2018), p. 156.
114 Zambujal-Oliveira, Pinheiro-Alves 2012, p. 66-70.
115 See Excerpts from the response of the Henri Capitant Association of Friends of French Legal Culture to the Doing 
Business reports of the World Bank, in “Civil Law Perspectives on Law and Economics”, Henri Capitant Law Review 1 
(2010), p. 78-95.
116 See, for example, the controversy as to Chile’s ranking in the DBR. J. Sandefur, D. Wadhwa, “Why the World Bank 
Should Ditch the “Doing Business” Rankings – in One Embarrassing Chart”, (2018), Center for Global Development; 
A. Gelb, V. Ramachandran, “How to Avoid Indicator Scandals: Three Ways to Fix the Doing Business Index”, Center 
for Global Development, (2018). This criticism came after the World Bank’s chief economist said that the Bank unfairly 
influenced its own competitiveness rankings and that he would recalculate national rankings of business competitiveness 
going back at least four years. J. Zumbrun, I. Talley, “World Bank Unfairly Influenced Its Own Competitiveness 
Rankings”, The Wall Street Journal, January 12, 2018. See also “Red in tooth, claw and tape: Most criticisms of the Doing 
Business rankings miss the point”, The Economist, November 1st 2018. 
117 See next Section on the reform of the French Civil Code.
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These empirical studies focus on such institutional factors as democracy, property rights, 
inequality and distributive conflict. The question, therefore, has now come to be not whether 
institutions matter for economic growth but rather which institutions do matter and how does a 
country acquire them. According to Frank Cross, the input of legal academics becomes essential 
in such discussions since they can help enhance existing economic research and help discern the 
laws and legal institutions that facilitate the economic wellbeing of nations.118 Whereas the DBR 
and the LOT appear to consider strong rules of contract enforcement as an important indicator 
of the comparative quality of legal origins, they do not appear to dwell on how the law can ease 
the conclusion of enforceable contracts.119 Therefore, they bypass contract theory, the central and 
most crucial legal framework for free markets.120

3.4 Competition between Legal Systems, the LOT 
and Contract Theory

Competition has been promoted by national lawyer associations which have issued marketing 
materials promoting their contract law as the preferred choice for international contracts. The 
marketing materials focus on contract theory and the essential elements that characterize each 
system. This effort came as a response to the growing demand for cross-border dispute resolution 
services, a result of economic globalization, that influenced national business lawyers’ interest 
in channeling international disputes to their domestic courts.121 This, in turn, has resulted in 
what has been called the ‘fight for the applicable law’ by the lawyers involved in an international 
business transaction.122 The fight was taken from the secrecy of contract negotiation to the 
public with the publication of brochures by national lawyer associations, bringing the idea of an 
existence of a ‘global market for judicial services’ to the forefront.123 The Law Society for England 
and Wales published a brochure promoting England and Wales as the “Jurisdiction of Choice”.124 
The German Federal Ministry of Justice published a similar brochure, praising German contract 
law as global, effective, and cost-efficient.125 These marketing efforts demonstrate the belief of the 
elites in such jurisdictions that there is competition in the international market for contracts,126 
a response to the rankings created by the LOT. 

Comparative law scholars have also grasped the opportunity of explaining the attractiveness 
of certain legal systems. Gilles Cuniberti tried to explain the international attractiveness of English 
and Swiss contract laws which, based on the empirical study of more than 4,400 international 
contracts of 12,000 parties participating in arbitral proceedings, are three times more attractive 

118 Cross 2001.
119 R. Boucekkine, F. Docquier, F. Ngendakuriyo, H. Schmiegelow, M. Schmiegelow, “Contract Rules in Codes and 
Statutes: Easing Business Across the Cleavages of Legal Origins”, in Schmiegelow and Schmiegelow 2014, p. 42.
120 Ibid, p. 44.
121 Calliess, Hoffmann 2009, p. 116.
122 See ibid, referring to V. Triebel, Der Kampf ums anwendare Recht, ANWALTSBLATT, (2008), 305.
123 Dammann, Hansmann 2007.
124 The Law Society of England and Wales, “England and Wales: The Jurisdiction of Choice”. 
125 Business Office of the Alliance for German Law “Law-Made in Germany: Global, Effective, Cost-Efficient”. 
126 Cuniberti 2014, p. 3.
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to commercial parties than any other laws. He concludes that such parties address the issue 
of choice of law differently because they may wish to invest different resources in the process 
of selecting the applicable law, and their reasoning may be bounded in a number of ways.127 
In a similar vein, Geoffrey Miller and Theodore Eisenberg compared New York contract law 
with California contract law on a wide range of issues. In their study of 2,882 US commercial 
contracts, it was revealed that US commercial parties preferred New York state law in 46% of their 
contracts whereas 8% chose California state law.128 Their conclusion reinforces Alan Schwartz 
and Robert Scott suggestion that business entities benefit from formal rather than contextual 
rules of contract law.129 In particular, it was found that New York state law strictly enforces 
bargains and displays little tolerance for efforts to rewrite deals ex post, while California state 
law more willingly reforms contracts for reasons of fairness, equity, morality or public policy.130 
Cuniberti’s study does not support such a conclusion since Swiss law, although perceived as more 
formalist than German law, is still far less formalist than English contract law. 

These studies mark the differences between common law and civil law, signifying that there 
is competition between jurisdictions for the supply of law, more specifically commercial law. A 
study for the European Parliament’s Committee on Legal Affairs on Building Competence in 
Commercial Law in the Member States published in 2018, emphasized that the laws and courts 
of some states are indeed more popular than others, and focused on setting up commercial courts, 
a focus that has gained momentum over recent years with the ultimate purpose of enhancing the 
enforcement of commercial contracts and keeping up with the global judicial competition.131 
Similarly, a study for the UK Ministry of Justice on Factors Influencing International Litigants’ 
Decisions to Bring Commercial Claims to the London Based Courts, showed, from the interviews 
with individuals active in the field of international commercial litigation, that substantive aspects 
of the law such as the unequivocal recognition of the freedom to contract, the availability of 
commercially-oriented remedies, and the reluctance of courts to re-write commercial contracts 
are important factors for choosing English law.132 The “absence of any general duty of good faith” 
was also seen as a key selling point for English law.133 These factors are also regarded as some of 

127 Ibid, p. 43.
128 Eisenberg, Miller 2009, p. 1489 et seq.
129 Schwartz, Scott 2003, p. 541. “[…] firms want the state to enforce the contracts that they write, not the contracts that 
a decision maker with a concern for fairness would prefer them to have written”.
130 Miller 2010, p. 1478.
131 Study for the JURI Committee, Building Competence in Commercial Law in the Member States, Directorate General for 
Internal Policies of the Union, authored by G. Rühl (2018).
132 Ministry of Justice Analytical Series, authored by E. Lein, R. McCorquodale, L. McNamara, H. Kypelyants, J. del 
Rio, Factors Influencing International Litigants’ Decisions to Bring Commercial Claims to the London Based Courts, (2015) 
p. 13-14.
133 The Law Society of England and Wales, op. cit. note 124. According to one observer speaking about the role of the UK 
legal sector in the business ecosystem “It is one of the jewels in the crown. Indeed, it is part of the reason why London, 
and the UK, is the leading global financial centre. It is also a reason why people come to London and the UK. They come 
here to access the law. They come here to deal with a situation where the courts provide certainty and fairness, and where 
the judiciary have a very strong reputation for impartiality. We believe very strongly that this is not just about the legal 
services industry itself but about the underpinning that English law gives the wider economy and business relations. It is 
a very important part of the UK offering.” See House of Commons, “Implications of Brexit for the justice system”, HC 
750 (2017) 14. See also Pargendler 2018, p. 152. In fact, during the negotiation stage of Directive 93/13, the division 
of contract law into consumer law and commercial law was seen as a resort to the socialist pattern of strict distinction 
between consumer and commercial law imposing major restrictions on individual autonomy in the former but not in 
the latter field. Brandner, Ulmer 1991, p. 648 – 9. Although a shift may be discerned toward the continental use of the 
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the attractive aspects for choosing Cyprus as an investment hub. The fact that the legal system is 
closely aligned with the English common law is seen as a benefit in choosing Cyprus for doing 
business.134

The recent reform of the French Civil Code was influenced by the decline of international 
influence of the Code135 that has served as a source of inspiration on other jurisdictions in 
the past.136 Furthermore, the perceived unattractiveness of the Code that was highlighted by 
studies such as those mentioned above as well as the DBR, which portrayed continental law as 
economically inefficient, complex, unpredictable and unattractive, was instructive in the decision 
to modernize the Civil Code.137 Thus, the need of modernization of French contract law was 
seen as necessary in order to be more in tune with international developments. In fact, the 
French Minister of Justice referred to a continuous and permanent battle of influence in Europe 
between French contract law and common law, arguing that French contract law is not a source 
of inspiration around the world anymore.138 This perception that French contract law was lacking 
in commerciality as compared to common law systems was attributed by the DBR and the 
LOT to the greater powers of courts to interfere with the terms of the contract, which leads 
to uncertainty as to which business is generally averse.139 Nevertheless, the reforms introduced 
a number of innovative provisions including the extension of protection against unfair terms 
beyond the business-to-consumer landscape, thus giving greater powers for courts to invalidate 
terms based on the significant imbalance test.140 Conversely, the new Article 1195 that introduces 
the concept of unforeseen circumstances can be seen as an effort to tackle the “adaptability” 
problem, as presented by the LOT, since the courts are given broad powers to adjust the contract 
when unforeseen circumstances have made the bargain unduly costly.141 This provision was 
influenced by international contract law instruments such as the UNIDROIT Principles142 and 

concept, the decision of the UK to leave the EU will make such a convergence between the two systems less likely. See 
Section 4.7.
134 EY, “Doing Business in Cyprus: Your strategic investment hub”, (2017); Invest Cyprus, “Why invest in Cyprus”, 
Cyprus Investment Promotion Agency, (2017).
135 F. Ranieri, “L’ Influence du Code Civil sur les Codifications du 19e Siècle : Essor et Dèclin d’un modèle européen”, in 
M. Andenas, S. Diaz Alabart, B. Markesinis, H. Micklitz, N. Pasquini, Liber Amicorum Guido Alpa : Private Law Beyond 
the National Systems, British Institute of International and Comparative Law(2007). See also Maillet 1970, p. 681.
136 See Rowan 2017, p. 808. On the dominant influence that the Code exerted see Zweigert and Kötz 1998, Chapter 6. 
See also Parise 2014, p. 315.
137 Rowan 2017. See also, World Bank, Doing Business in 2004: Understanding Regulation, Oxford University Press, 
(2004).
138 Loi No 2015-177 relative à la modernisation et à la simplification du droit et des procédures dans les domaines de 
la justice et des affaires intérieures ; Séance du 23 janvier 2014 (compte rendu intégral des débats), “Vous le savez, une 
bataille d’influence se livre en Europe notamment entre notre droit continental -la force de notre droit tel qu’il est écrit 
et tel qu’il est conçu – et ce que l’on appelle la common law, ayant sa propre influence, sa conception des services et de 
certaines professions. Cette bataille est quotidienne et permanente. Notre droit des contrats n’inspire plus personne dans 
le monde – ceux qui s’en sont inspirés ont déjà franchi les étapes suivantes ! –, ne nous étonnons donc pas de perdre de 
l’influence. Pourtant, la France a longtemps et largement rayonné par son droit, aussi bien en Europe que dans le monde.”
139 Rowan 2017, p. 808.
140 See Subsection 5.7.2.4.
141 See for example Botero, Djankov, La Porta, Lopez-de-Silanes, Shleifer 2004, 1339-1382: The authors explain that the 
efficiency theory holds that institutions adjust to serve the needs of a given society most efficiently. Courts, therefore, can 
deal with market failures by adjusting the terms of the contract.
142 UNIDROIT Principles of International Commercial Contracts, International Institute for the Unification of Private 
Law, 4th edition, (2016). On the influence see Rowan 2017, p. 821.
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the Principles of European Contract Law.143

3.4.1 The relation between formal contract law and enforcement

The impact of the LOT and the DBR on Cyprus is mostly seen in the context of procedural 
law reform rather than contract law.144 Cyprus ranks low on contract enforcement due to the 
excessive delays before courts, a problem that is multivariate. Douglas North has emphasized 
that “the inability of societies to develop effective, low-cost enforcement of contracts is the most 
important source of both historical stagnation and contemporary underdevelopment in the 
Third World”.145 Evidence in the literature suggests that a functioning judiciary is an important 
precondition for robust economic growth.146 As Kenneth Dam highlights, an effective judiciary 
may have extraordinary and far-reaching effects on a country’s economic expansion.147 The 
conclusion derived from this literature focusing on the relation between formal contract law and 
enforcement is that a strong correlation exists - according to the empirical evidence - between a 
country’s economic growth and the state as a credible third party enforcer of contracts only in 
the financial sector.148 

However, more recently, scholars have emphasized and extended the research and 
highlighted the importance of codified default rules and the general law of contracts as promoting 
a country’s economic growth.149 The interpretation of contracts and the willingness of courts to 
rewrite contracts may be also viewed in this light. There are arguments in favor of both positions, 
but the prevailing view is that the common law is more consistent with the needs of business 
parties due to the general unwillingness of courts to rewrite contracts.150 Since Cyprus forms part 
of the common law family in terms of its commercial and contract law, it is viewed as having 
a legal framework favorable for doing business. However, the fact that contract law in Cyprus 
does not follow the developments in the caselaw of English courts means that in certain cases the 
applicable law is an antiquated common law of contract. 

3.5 LOT and European Law 

According to classical contract theory, a complete contract fully specifies the rights and 
duties of the parties to the contract. Such a complete and contingent contract is inefficient in 
terms of transaction costs.151 Thus, the focus of legal scholars is on the way default rules fill in 

143 Ibid, p. 821. See also, Lando, Beale, 2000.
144 See infra Chapter 6.
145 North 1991, p. 54.
146 Damann, Hansmann 2007; See also for a review of the relevant literature, Trebilcock, Leng 2006, p. 1517-1580.
147 Referring to Brazil. See Dam 2006b.
148 Trebilcock, Leng 2006, p. 1536.
149 See next Section.
150 See for example, Shell UK v. Lostock Garage Limited [1976] Court of Appeal, where the Court refused to imply a term 
in fact since it was not a necessary term, while being reasonable, showing the general reluctancy of courts to intervene 
in the contract.
151 Williamson 1973, p. 316. R. Boucekkine, F. Docquier, F. Ngendakuriyo, H. Schmiegelow, M. Schmiegelow, 
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the gaps of incomplete contracts. Default rules are either discretionary, that is rules that can 
be abrogated or modified by the contracting parties, or mandatory, that is rules that cannot 
be modified and will be enforced. On the one hand, the majority of codified default rules in 
civil law countries are discretionary,152 since the prevailing principle of continental contract law 
is the principle of private autonomy. However, they are also subject to mandatory rules such 
as the general clause of “good faith”. On the other hand, in common law countries codified 
default rules are an exception.153 Common law judges rely on the text of the contract, where 
they demand proof of complete consent to any right or obligation not included in the contract. 
Only rarely do courts fill in the gaps in incomplete contracts with reference to implied terms.154 
Raouf Boucekkine et al. submit that this difference between the two legal families implies a major 
qualification of the LOT hypothesis that the common law is superior for economic growth.155 
They contend that the provision of default rules for all economically important types of contract 
by civil codes offers a safe and easy framework for the conclusion of enforceable contracts in the 
real economy. According to this view, such a provision has two advantages: (i) codified default 
rules limit informational asymmetries present in common law systems where a contracting party 
drafts a multi-page contract striving for completeness with the other party resigned to accepting it; 
and (ii) codified default rules limit transaction costs by eliminating the need for parties to specify 
every right and duty that arises from the contractual relationship. By focusing on paradigmatic 
countries with landmark codifications of contract law, thus excluding the “transplant effect” 
resulting from the imposition of foreign laws by colonial rule, the authors measure the impact 
of default rules on doing business and, hence, economic performance. Their analysis reveals that 
the higher the number of economically important contract types codified with default rules, the 
greater the economic effect.156  

Institutional competition is promoted at the EU level both between traditional national 
private law orders as well as between the former and European codification projects.157 According 
to Hans Micklitz, the completion of the internal market is arguably driven through competition 
and regulation under the overall design of economic efficiency.158 Towards this end, fairness 
doctrines were instrumentalized for the purpose of market clearance.159 Directive 93/13/EEC 
(Directive 93/13) can be interpreted as a tool aimed at eliminating terms and practices that 
endanger the building block of the internal market. Based on this reading, fairness control 

“Contract Rules in Codes and Statutes: Easing Business Across the Cleavages of Legal Origins”, in Schmiegelow and 
Schmiegelow 2014, p. 42.
152 R. Boucekkine, F. Docquier, F. Ngendakuriyo, H. Schmiegelow, M. Schmiegelow, “Contract Rules in Codes and 
Statutes: Easing Business Across the Cleavages of Legal Origins”, in Schmiegelow and Schmiegelow 2014, p. 43.
153 Ibid.
154 Based on the caselaw it must be ‘reasonably necessary’ to imply the term into the contract. See Mckendrick 2008, 
p. 353.
155 R. Boucekkine, F. Docquier, F. Ngendakuriyo, H. Schmiegelow, M. Schmiegelow, “Contract Rules in Codes and 
Statutes: Easing Business Across the Cleavages of Legal Origins”, in Schmiegelow and Schmiegelow 2014, p. 43.
156 However, see also Niblett analysis of the rules on recovery of rewards, who argues that the common law rules are more 
efficient than the civil law at incentivizing socially optimal search activity. The civil law default rule is inefficient and 
contracting around such an inefficient default rule raises transaction costs. Niblett 2017, p. 393-417.
157 See also Smits 2013a, p. 295.
158 Micklitz 2016, p. 627.
159 Ibid.
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is subject to whether it serves an efficient market.160 Regulatory private law161 is, thus, being 
deployed to achieve competing policy goals. 

According to Peter van Wijck and Jules Theeuwes, the law may help in the reduction of 
transaction costs by supplying ‘majoritarian’ default terms, i.e. terms that most parties would have 
wanted, thus enabling parties to leave gaps in order to economize on  transaction costs.162 The 
facilitation of the use of standard form contracts is one aspect of such reduction in transaction 
costs. The parties only negotiate the essential features of the contract, whereas in non-essential 
features general conditions apply. Thus, standard form contracts are considered beneficial to both 
consumers and firms since they lead to great savings in transaction costs.163 Directive 93/13 is seen 
as one such effort to reduce transaction costs. In this vein, the functional quality and minimal 
transaction cost of the default rules offered by contract law in civil codes has been praised against 
the need for drawing up “specific provisions from voluminous compendia of precedents needing 
to be referred to”164  in the effort to draft complete contracts in the common law. 

The LOT, due to its endorsement by international actors, as well as behavioral economics 
put more competitive pressure on the overall design of European private law. Hence the impetus 
for competition between common law systems and continental legal systems as well as the 
growing influence of behavioral economics on regulatory strategy have impacted on the standard 
elaboration of European private law.165 The internal market project shows a variety of competition 
patterns with regard to regulatory private law. Among such patterns is the competition between 
national private laws in the field of European consumer law. According to Schmiegelow, the 
subprime crisis indicates the prominence of mandatory general clauses in the negotiating phase of 
concluding contracts.166 In civil law systems, contracts have the force of law between contracting 
parties and must be executed in good faith. Such contracts will be unenforceable in case of severe 
information asymmetries that would breach the trust of the uninformed party.167 General clauses 
and their effective enforcement, the argument goes, might have prevented massive foreclosures 
for homeowners and hence enormous transaction costs coupled with macro-economic cost.168 
This is in line with the regulatory and the law-and-economics perspective which assumes that the 
judicial resolution of a bilateral dispute has effects beyond the two-party relationship, thus serving 
wider policy goals.169 Duties of disclosure at the precontractual stage have been introduced by 

160 According to Micklitz and Reich, in the aftermath of the financial and economic crises, the CJEU seems ready to 
go beyond the concerns of the market and offer protection to all those who are evicted from their homes on the basis of 
illegal mortgage contracts. Micklitz, Reich 2014.
161 It should be pointed out that the traditional dichotomies between public/private law are abandoned at the EU level. 
See also Cafaggi, Muir-Watt 2008. Regulation through private law occurs through mandating content of the contract, 
invalidation of particular clauses, delineating circumstances for unenforceability of the contract, defining the notion of 
harm in tort law etc. See Gorywoda, Hatzimihail, Nuyts, “Introduction: Market Regulation, Judicial Cooperation and 
Collective Redress”, in Nuyts, Hatzimihail 2014, p. 7.
162 Van Wijck, Theeuwes 2000, p. 79.
163 A. N. Hatzis, “An Offer You Cannot Negotiate: Some Thoughts on the Economics of Standard Form Consumer 
Contracts”, in Collins 2008, p. 56.
164 M. Schmiegelow, “Interdisciplinary Issues in Comparing Common Law and Civil Law”, in Schmiegelow and 
Schmiegelow, 2014, p. 10.
165 Ibid, p. 10.
166 Ibid.
167 Ibid, p. 10. See also Nedzel 1997, p. 111.
168 See Section 4.9.2.
169 Gorywoda, Hatzimihail, Nuyts, “Introduction: Market Regulation, Judicial Cooperation and Collective Redress”, in 
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articles 14-16 of the Mortgage Credit Directive,170 in the post-crisis environment that focuses on 
remedying informational asymmetry and prudential lending practices.   

At the same time, the effective delivery of EU “market regulation” measures require an 
appropriate enforcement policy.171 This is in harmony with deeper trends in the EU private 
substantive law towards assuming regulatory functions.172 In the absence of an effective system 
of enforcement mechanisms, the EU depends on national courts to enforce EU regulatory law. 
The issue about how consumer law is to be enforced has taken on new meaning as a result 
of the LOT.173 The LOT findings can be extended to consumer law in the broad sense, i.e. a 
shareholder or investor is also a consumer in the sense and ambit of European consumer law. This 
poses important questions as to the role of private litigation in market regulation.174 The LOT 
contributes to the field of consumer and other regulatory law if seen in its historical context i.e. 
since public regulation has been retreating from certain economic and social areas, a regulatory 
gap appears that can be filled in with private litigation.175 In that respect, private litigation is 
presented as a potentially efficient tool that is useful to achieve certain regulatory or social goals. 
As will be seen from the analysis of Cyprus, consumer alternative dispute resolution (ADR) plays 
an important role in dealing with collective redress actions, in essence performing a regulatory 
role.176 Such out-of-court mechanisms, e.g. the Financial Ombudsman and the Competition and 
Consumer Protection Service, have been market-driven, often as a result of the quasi-failure of 
the judicial track to deal with such actions. 

The financial crisis accelerated the process of convergence of legal systems between civil 
law and common law countries.177 The growing role of international institutions such as the 
World Bank and the IMF, as well as the European Commission, in post-crisis policymaking 
initiated a process of convergence through a similarity of crisis responses in countries with very 
different legal origins. This wave of legal transplants present, also in the case of Cyprus, is set as 
a condition for the provision of loans.178 Loans are granted to countries with the provision of 
technical expertise, creating pressure to achieve results under the dominance of the legal origins 
paradigm.179 The institutions in these countries are shaped according to the rankings of the 
DBR, arguably adopting instruments of common law origins, specifically in the area of contracts 
and civil procedure.180 At the same time, the EU promotes efficient solutions through its own 

Nuyts, Hatzimihail 2014, p. 8.
170 Directive 2014/17/EU of the European Parliament and of the Council of 4 February 2014 on credit agreements 
for consumers relating to residential immovable property and amending Directives 2008/48/EC and 2013/36/EU and 
Regulation (EU) No 1093/2010 Text with EEA relevance.
171  Gorywoda, Hatzimihail, Nuyts, “Introduction: Market Regulation, Judicial Cooperation and Collective Redress”, 
in Nuyts, Hatzimihail 2014, p. 6. The authors define market regulation as a collection of policies for pursuing collective 
interests that transcend the individual interests of private parties involved in bilateral market relationships.
172 Ibid.
173 A. Halfmeier, “The role of private litigation in market regulation: beyond legal origins”, in Devenney, Kenny 2012, 
300.
174 Ibid.
175 Ibid.
176 See in particular Section 6.6.4.
177 M. Kawai, H. Schmiegelow, “Financial Crisis as a Catalyst of Legal Reforms: The Case of Asia”, in Schmiegelow and 
Schmiegelow 2014, p. 416.
178 Smits 2006, p. 495.
179 See also Phillips 2007.
180 Ibid, p. 942 et seq.
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instruments and reports, such as the EU Justice Scoreboard.181 The commonality of all these legal 
developments is the importance placed on efficiency as a normative principle to evaluate law. 
In this environment, legal borrowing takes on new meaning since it is driven by econometrics 
and the efficiency of the transplant, which makes the possibility of autochthonous development 
difficult. 

While accelerating the process of convergence between legal systems of different origins, 
the financial crisis simultaneously reinforced institutional competition by posing challenges to 
contract law as well as enforcement law in the quest for the most efficient and rapid resolutions 
to non-performing loans. The new regulatory approach aims to offset the shortcomings of the 
disclosure-based regulation by strengthening the powers of competent authorities to monitor, 
limit and restrict the distribution of certain complex financial products to retail customers.182 
These challenges will be dealt with by the analysis of this dissertation since the impact of EU law 
on Cyprus contract and enforcement law has been increasingly felt after the financial crisis. In 
this effort, the comparatist’s view will be taken, who realizes that legal institutions are complex 
and must conform to local conditions and determinants that ought to be identified.183

3.6 Procedural Law

The divides and family memberships of civil justice systems were built on the basis of the 
categories of private law, as Fernando Gascón Inchausti argues.184 With globalization, however, 
a greater level of interaction was involved between the procedural laws of the two major legal 
traditions of the West, primarily as a result of reforms in the civil justice systems.185 Accordingly, 
the “motto” for such reforms is the “struggle for efficiency”,186  with ideas and solutions being 
taken from a number of sources irrespective of legal tradition resulting in the hybridization of 
many procedural systems that can no longer be considered as completely belonging to a certain 
family.187 The EU has contributed towards this hybridization through, for instance, the ex officio 
application of consumer protection statutes that entails a major shift in how the powers and 
duties of judges, parties and lawyers are understood.188 

Empirical data produced by the DBR189 and the EU Justice Scoreboard,190 as well as the 
dynamic database of European judicial systems of the European Commission for the Efficiency 

181 The EU Justice Scoreboard provides comparable data on the independence, quality, and efficiency of national justice 
systems. See EU Justice Scoreboard at https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-
law/eu-justice-scoreboard_en.
182 F. Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 
147.
183 Garoupa, Gomez Ligüere, Mélon 2017.
184 Gascón Inchausti 2017, p. 38. See also the work of Mirjan R. Damaška 1986.
185 Gascón Inchausti 2017, p. 38.
186 Ibid.
187 Ibid.
188 Ibid, p. 40.
189 Through the “Enforcing Contracts” indicator, see Chapter 6.
190 European Commission, Justice Scoreboard 2019.
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of Justice (CEPEJ),191 create rankings of states based on the performance of their justice systems 
and further contribute towards this battle for efficiency. While revitalizing competition between 
civil justice systems, these rankings are also used to show ‘good examples’ in terms of procedural 
solutions.192 This trend of “governance by indicators”,193 however, should be taken with a grain 
of salt.194 At the same time, as developed in Chapter 6, such indicators are a powerful tool for 
reforming the civil justice system of Cyprus.195 

Procedural law therefore, is an important facet in examining the impact that EU law and 
the EU in general has had on the legal system of Cyprus.196 Procedural law has remained constant 
in the case of Cyprus with its antiquated system of Civil Procedure Rules and the predominance 
of the writ system, creating problems after the financial crisis with the increasing number of cases 
that come before courts. This has had negative repercussions as to the resolution of commercial 
disputes which are lengthy and inefficient. The problem of overloading court dockets as a result 
of the financial crisis was emphasized in a number of reports by the European Commission,197 
and the reforms and eventual modifications of the Civil Procedure Rules were seen as a one-way 
solution in order for the country’s judicial system to improve.198 For that purpose, support was 
requested by the Structural Reform Support Service of the European Commission. 

The introduction of case management practices, alternative dispute resolution mechanisms, 
court automation and specialized courts is seen as a move towards remedying the problem of 
delays before courts, ensuring the effective application of EU law but also in the light of creating 
competitive dispute resolution services.199 Harnessing technology to reform or modernize 
the delivery of justice may also be seen in the light of reforms in procedural law.200 This is a 
realization of the fact that what matters for improvements in the quality of legal institutions 
is not only the reform of substantive law related to economically crucial areas but also the 
enforcement of law, procedural efficiency and other political and social developments that may 
affect the results. Hence, the consensus is that what matters is effective enforcement of law with 
procedural efficiency and easy access to justice. Enforcement is, thus, crucial for the functioning 
of substantive law, while in the absence of credible threats of law enforcement, the legal rules as 

191 See CEPEJ website at https://www.coe.int/en/web/cepej/about-cepej.
192 Gascón Inchausti 2017, 43.
193 See Davis, Fisher, Kingsbury, Engle Merry 2012.
194 Gascón Inchausti 2017, p. 43.
195 See Section 6.5.
196 See also the publication by the French government in April 2018 of the draft legislation that aims to reform and 
modernize the French Justice System. The legislation introduces, inter alia, compulsory mediation for small claims. Projet 
deloi de programmation 2018-2022 et de réforme pour la justice (JUST1806695 L).
197 Commission Staff Working Document, Country Report Cyprus 2018, 2018 European Semester: Assessment of 
progress on structural reforms, prevention and correction of macroeconomic imbalances and results of in-depth reviews 
under Regulation (EU) No 1176/2011, COM (2018) 120 final, 2.
198 See Section 6.5.
199 See Chapter 6.
200 According to Sir Geoffrey Vos, English law should be established as the most effective basis for smart contracts, digital 
ledger technology and FinTech generally. To that end, the UK’s LawTech Delivery Panel will produce a guidance note 
that will enable English law to provide much needed predictability in these areas. See, Sir G. Vos, “Judicial diversity 
and LawTech: Do we need to change the way we litigate Business and Property Disputes”, Speech to Chancery Bar 
Association Annual Conference, 18th January 2019 (also noting that English law will remain as certain and predictable 
after the UK leaves the European Union).
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set forth by lawmakers and judges remain inconsequential.201 
According to Gerhard Wagner, this effect is more likely where the law attempts to regulate 

productive behavior, i.e. behavior that affects supply and demand in competitive markets.202 
Market forces in such situations “will essentially make it impossible to consistently comply with 
the requirements of the law if enforcement is deficient enough to make it pay not to comply with 
the law”.203 In fact, the European Commission has emphasized in a number of reports since the 
financial crisis that persisting inefficiencies in the Cyprus justice system weaken the enforcement 
of claims.204 Outdated civil procedure rules, lengthy court proceedings and weak enforcement 
of claims impede the business environment, according to the European Commission, and 
deter banks from using the available legal tools to reduce non-performing loans and ultimately 
strengthen the payment culture in Cyprus.205 

3.7 The Impact of Brexit on Regulatory and Judicial 
Competition

As developed in this Chapter, competition has been a driving force in the international 
arena for reforms in various jurisdictions, including Cyprus, in both substantive as well as 
procedural law. The eventual withdrawal of the UK from the EU has further re-energized this 
competition between jurisdictions and for some it provides an opportunity for jurisdictions that 
were influenced by the common law, such as Cyprus, to become common law ports in Europe.206 
Substantive contract law is one important facet of this competition among jurisdictions, one that 
is highlighted by the recent reform of the French Civil Code as well as the measures taken by the 
EU in the aftermath of the financial crisis. 

While re-energizing competition for the supply of law, regulatory competition that results 
in legal innovation through a “discovery process” for new and potentially more efficient legal 
products207  will be diminished, as Horst Eidenmueller highlights.208 Regulatory competition 
will be reduced since the choice of English legal products will become more difficult and the 
competitive pressure from the UK will be less, limiting the need for improvement of another 

201 Wagner 2014, p. 167.
202 Ibid.
203 Ibid.
204 Commission Staff Working Document, Country Report Cyprus 2019, SWD (2019) 1012, 5. 
205 Ibid.
206 This phrase was used by Justice Frank Clarke to address the opportunity for Ireland after Brexit. See Justice F. Clarke, 
“Ireland as a Common Law Port after Brexit”, address at Fordham University School of Law, September 2018. Justice 
Clarke makes specific reference to Cyprus as one of four common law jurisdictions (along with the UK, Ireland and 
Malta), indicating through the mixed elements of Cyprus, to argue that Ireland is the only country whose legal system 
could reasonably be described as being fully in the common law tradition.
207 See Section 3.2: and the theory elaborated by Smits.
208 On how legal harmonization and regulatory competition in contract law influence the way in which firms and 
consumers act and what consequences this has for the ideal design of a future European contract law see Special issue: 
“Harmonisation of contract law: an economic and behavioural perspective”, Introduction by J. M. Smits, European 
Journal of Law and Economics 33, (2012), p. 473.
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country’s laws, as well as the UK’s incentives for innovation.209 However, taking extrajudicial 
speeches by English justices into account, the incentives for the UK are expected to remain,210 as 
English law  strives to be established as the most effective basis for smart contracts, digital ledger 
technology and FinTech in general.211

The attempts to attract litigants have been increased with the progress of the Brexit 
negotiations, with countries like the Netherlands, Germany and Belgium trying to capitalize 
on the potential migration of litigants from London to other EU jurisdictions.212 Courts are 
commonly viewed as not only delivering justice but also acting as service providers competing 
with other courts to be established as a dispute resolution forum for contractual arrangements.213 
This competition, according to Alexandre Biard, has materialized in many different ways, such 
as the marketing strategies with the brochures mentioned above, as well as structural changes 
through the creation of international commercial courts that often operate in the English 
language.214  Brexit has served as a catalyst, arguably stirring up legal innovations among EU 
Member States to propose alternative venues to London.215 Cyprus is also influenced by this 
trend with the eventual establishment of a Commercial Court.216 This comes also at a time 
when the European Parliament called for a debate about how commercial law competence in 
the EU can be increased. To that end, it has commissioned a study on “Building Competence in 
Commercial Law in the Member States”,217 which has found that commercial law competence is 

209 Eidenmueller 2018.
210 The sphere of application of English law does not extend beyond England and Wales neither it predominates in 
Scotland however, according to María José Falcón y Tella, English law has historically occupied the most exalted position 
in Anglophone countries. See José Falcón y Tella 2011, p. 21.
211 Sir Geoffrey Vos describes digital ledger technology as the technology where ledger records are no longer kept in one 
place but distributed over numerous data holders (blockchain). Smart contracts are contracts written in code rather in 
any specific language so that they execute automatically. The race according to Sir Geoffrey Vos is to identify the code in 
which these contracts will be written since they are bound to have some linguistic connection, and the goal is for English 
law, even post-Brexit, to be the underlying legal system for smart contracts since English has a fair chance of being the 
chosen language. FinTech, as the name suggests, involves the use of information technology in the world of financial 
services. See Sir G. Vos, “The UK Jurisdictions after 2019”, Lecture to the Faculty of Advocates, 20th June 2017. He 
argues that English judges should be at the forefront of the efforts that must be made to keep the UK jurisdictions fit 
for purpose, if not world leaders, after Brexit. See also Sir G. Vos “Cryptoassets as property: how can English law boost 
the confidence of would-be parties to smart legal contracts”, Joint Northern Chancery Bar Association and University 
of Liverpool Lecture, 2nd May 2019: emphasizing the differences between continental legal systems which an axiomatic 
definition of the types of things in which property rights can exist and the English common law which focuses rather on 
the scope and content of property rights themselves. See on the impact of blockchain technologies and smart contracts 
on dispute resolution: Ortolani 2019, p. 430-448. Nonetheless, Eidenmueller’s suggestion that Brexit will eliminate a 
highly innovative competitor on the European market for new legal products in private law, reducing the beneficial effects 
of such competition, may indeed hold true, and there lies the value of common law jurisdictions such as Ireland, Malta 
and Cyprus (as far as private law is concerned). According to Pavlos Masouros and Thomas Papadopoulos Brexit may also 
affect the popularity of English law in a number of – mostly arbitration clauses in – corporate transactions since English 
law is the law of choice. According to the authors, this is due to English contract law institutions which provide legal 
certainty to the transacting parties. See Masouros, Papadopoulos 2016, p. 208-9.
212 Themeli 2018, p. 5.
213 Biard 2019, p. 25.
214 Ibid.
215 Ibid.
216 See Section 6.5.1.3.
217 Study for the JURI Committee, Legal and Parliamentary Affairs, Directorate General for Internal Policies of the 
Union, September 2018, authored by G. Rühl.
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unevenly distributed across countries and across the EU.218 Parties to international contracts as 
a result of the high cost of litigating in the UK, according to the study, may choose their home 
country or the home country of their contracting partner; however, the civil justice systems of 
certain Member States do not live up to the expectations of commercial parties. Among the 
recommendations of the study was the establishment of a European Commercial Court to 
complement the courts of the Member States and offer commercial litigants an international 
forum for settling cross-border disputes.219

3.8 Conclusion 

Lord Justice Peter Gross recently referred to the observation in Lampedusa’s “The Leopard” 
where it was stated that “if we want things to stay as they are, things will have to change”.220 
Change, according to the Lord Justice, has four different facets, that is, change in substantive 
law, procedural law, harnessing technology to reform the delivery of justice, and, the British 
exit from the EU. Apart from the last facet which specifically concerns the UK, the three facets 
emphasized can be seen in the case of Cyprus as well. Change in substantive law, as described by 
Lord Justice Gross, is seen as the ability of the common law to evolve and develop in the light of 
changing circumstances that ensures that the law is the product of a single moment in time. In 
Cyprus, contract law is seen as attractive for doing business and fit for purpose since it follows 
the English common law and EU derivative law developments. However, the recent financial 
crisis has highlighted the absence of necessary structures in the system to deal with specific cases 
arising out of the financial crisis.221 

Gross emphasized that in order for the English common law to preserve and enhance its 
leading position in international dispute resolution, it must not only accommodate but also 
embrace change, thus embracing the very idea of competition for dispute resolution services. 
Therefore, the judiciary, not only in the UK, but around the world, is well aware of competition 
in the market for international dispute resolution.222 This competition has resulted in the 
emergence and development of commercial courts around the world, and the introduction of 
certain reforms, seen also in the case of Cyprus, such as court automation, case management 

218 Ibid, p. 7.
219 Ibid, p. 9. Similar to the optional legal regime of the Common European Sales Law (CESL), a European Commercial 
Court will enhance vertical jurisdictional competition. See in relation to CESL Smits 2013b, p. 51-68. Smits’ observations 
on the CESL becoming an attractive competitor in the law market, namely, the need to be different from existing options 
by offering more innovative solutions, enabling parties to recognize the benefits of such a choice, and having a low cost 
compared to other available options, holds true for a potential European Commercial Court. See also, Smits 2012, p. 
904-917.
220 Sir Peter Gross, op. cit. 45.
221 See Chapter 5.
222 See also Themeli 2018, who based on the theoretical analysis and the survey conducted concludes that the choice of 
a particular court does not always depend on the quality of the court as such, but rather on other aspects such as custom 
and trade usage.
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practices223 and alternative dispute resolution mechanisms.224 These issues will be tackled in 
Chapter 6. This Chapter introduced the idea of competition as a driving force for change within 
legal systems. The competition between national legal orders results in such change. Moreover, 
within a mixed legal system there is an internal competition for the creation and survival of 
the most efficient rule. As an initial point, it should be mentioned that the role that material 
from continental jurisdictions has played in contract law has been very limited, even after the 
introduction of concepts such as the requirement of good faith provided under Directive 93/13. 
However, this may be attributed to the general understanding, reinforced by the DBR and the 
LOT, that French contract law, for example, lacks in commerciality.225 

The LOT suggestion that financial markets may be an area where the adaptability of judge-
made rules, as exemplified by the State of Delaware courts, is beneficial has been challenged 
after the financial crisis that started from a common law country.226 Market disruptions such 
as the financial crisis of 2008 raise a number of problems for the courts, including frustration 
and renegotiation of long-term contracts, control of fiduciary powers and discretion involving 
potential conflicts of interest. These aspects will be developed in the following Chapter with 
the purpose of examining the differences between the major legal traditions of the West as far 
as contract law is concerned and the position under EU derivative law. By examining such 
differences, it is possible to better reflect on the impact that EU law has had on contract law and 
civil procedure in Cyprus. This Chapter was a modest attempt in showing that in the elaboration 
of legal rules, law is not largely dependent on national political powers as it used to be, but 
is increasingly dependent on different players in the life of society, particularly international 
organizations.227 These organizations endeavor to measure the regulations that enhance business 
activity and the regulations that constrain it.228 Additionally, practitioners and corporations have 
also a great impact on the elaboration of the law.229 Thus, the study of comparative law has 

223 Similarly the Legal High Committee for Financial Markets of Paris in the “Recommendations for the Creation of 
Special Tribunals for International Business Disputes” (2017) has suggested, in order for French court practices to be 
more attractive, that already available procedural tools such as case management be more rigorously applied (at 19-20).
224 See also the work by “The Standing International Forum of Commercial Courts”, which comprises of members of 
commercial courts. At its inaugural meeting in 2017 the SIFoCC agreed to progress the following areas of work in the 
first instance: 

1. A multilateral memorandum on current best means of enforcement of commercial judgments between 
members.

2. A working party on how best practices might be identified and litigation made more efficient.

3. A structure for judges of the commercial court of a number of developing countries to be able to spend short 
periods of time together as observers in the commercial court of another SIFoCC country. 

4. Practical arrangements for liaison with arbitral bodies to identify and resolve areas of difficulty. 
225 See also the criticism on the argument about the flexibility of the common law from the Henri Capitant Association 
arguing that the rule of binding precedent binds the judges with as much, if not more, force than the legislative provisions 
of the law as written for the judges of the civil law countries, in Excerpts op. cit. note  115, p. 83 (marginal 84).
226 For the suggestion see La Porta, Lopez-de-Silanes, Shleifer 2004. The importance and the repercussions of this claim 
is still a product of discussion in various cycles. See, inter alia, the special lecture series “The common law and finance: 
perspectives from the bench” by judges from apex courts in common law jurisdictions at the Oxford Law Faculty.
227 B. Fauvarque-Cosson, “Development of Comparative Law in France”, in Reimann, Zimmermann 2019, p. 50.
228 Ibid, p. 51.
229 Ibid.
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necessarily expanded to include such developments. 
The LOT, while taking the view that strong rules of contract enforcement are an important 

indicator of the comparative quality of legal origins, bypassed contract theory in making such 
a conclusion. The promotional materials of national lawyer associations as well as comparative 
studies have served this purpose, as was explained in this Chapter. These studies have emphasized 
the divide between common law and civil law with regard to the interpretation of contracts and 
the willingness of courts to rewrite contracts. This Chapter explained how these competitive 
processes are reflected in the elaboration of EU law through, for example, the requirement of 
good faith provided under Directive 93/13. The creation of rankings of states was embraced by 
the EU as well, in particular with regard to the performance of justice systems. The influence on 
Cyprus law is evident, as explained both in this Chapter and in more detail in Chapter 6. This 
Chapter, finally, explained how Brexit serves as a catalyst for stirring up legal innovations among 
EU Member States to propose alternative venues to London.
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Contract Law in the Aftermath of the 

Financial Crisis

4.1 Introduction

As globalization has expanded international commerce, it has also resulted in the growing 
interconnectedness of global economies, which has facilitated the spread of the effects of financial 
crises. These conditions have also affected the framework for the design and operation of credit 
agreements. The focus by economists is on economic precautions against and solutions for a 
financial crisis, while jurists search for legal precautions and solutions. The complications that 
arise with regard to the law of contract are due to three golden rules on which it is based. The 
principle of the sanctity of contract or pacta sunt servanda is the founding principle for all legal 
systems of the Western legal tradition.1 The second golden rule of the law of contract refers to the 
guarantee liability of the debtor of monetary obligations which burdens the debtor with all risks 
arising from financial turbulences. And lastly, the principle of nominalism according to which 
the contractually fixed amount of debt remains constant, despite the change of the purchasing 
power of money is the third golden rule of the law of contract.2

Various treatises have treated these complications arising from the applications of the three 
golden rules, and whether unstable economic circumstances may impose the need to devote 
special attention to review or narrow the binding nature of contract, the guarantee principle, 
and the principle of nominalism.3 Thus, comparative law scholars now focus on the effects that 
these crises have had on the performance of contractual obligations. This has resulted in the 
re-emergence of the principle of clausula rebus sic stantibus.4 This rule is at loggerheads with the 
principle of universal enforcement of contracts. However, the severe difficulties for persons to 
fulfill their contractual obligations have caused legal systems to reinvent contract law solutions. 
Such an example is the approach taken in Greece where the judiciary has resorted to an objective 

1 See also Smits 2015a.
2 See Başoğlu 2016. See also, Serozan 2017, p. 99.
3 Başoğlu 2016, p. 3-29.
4 Corpus Iuris Canonici (Decretum and Decretals), C. 22, 1. 2 c. 14, one need not keep a promise to return a sword to a 
person who has become insane. See also Zimmermann 1990, p. 579.
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good faith test when entertaining cases of debtors unable to perform their contractual obligations.5  
 This resurgence of the importance of good faith also in European legal philosophy, and the 

belief in good faith as an omnipresent principle that has a constitutional dimension, is seen as a 
simultaneous re-emergence of the idea of commutative justice.6 The scholars that emphasize such 
a resurgence of the importance of good faith belong to the line of thought that Judge Posner and 
Andrew Rosenfield termed as the “distributive approach to discharge”.7 This group of scholars 
favors a broad and undefined judicial discretion in order for the courts to apportion the losses 
arising from an unexpected event, based on concepts such as fairness, equity and justice, in order 
to handle discharge adequately.8 

The purpose of this Chapter is to lay the theoretical foundation for exploring the impact 
that EU law has had on the law of contract in Cyprus, with a particular focus on consumer law 
(both in relation to sale of goods as well as the consumer of financial services). In order to proceed 
with such an endeavor, it is necessary to explore the principles of contractual interpretation 
under Cyprus law and how the good faith principle in continental jurisdictions and, to a certain 
extent, under EU law requires a contextual interpretation rather than a textual one. The issue 
of consent and standard form contracts is also analyzed. The situation in Cyprus and Greece is 
examined, since both systems have experienced and are still experiencing high amounts of debt 
and difficulties in the performance of contractual obligations for both creditors and debtors, 
while at the same time the Greek legal system has been influential in the development of the legal 
system of Cyprus. This approach complies with the theory as set forth in the previous Chapter, 
namely, the idea of institutional competition, since the absence of a general duty of good faith 
in the common law is regarded as a key selling point.9 It is also linked to the problematic issues 
surrounding contractual interpretation. In applying a contextualist interpretation, a court is 
usually guided by the good faith principle. At the same time, EU law has been employed to 
deal with the consequences of the financial crisis, more particularly, the fairness requirement of 
Directive 93/13, which is witnessing a resurgence both through CJEU caselaw and as a result of 
legislative amendments.10 This Chapter examines the status of good faith as a general principle 
of EU law. Lastly, the issue of contract modification and adjustment is addressed and how EU 
law can be used as a tool for contract modification which is linked to calls for using the rebus sic 
standibus doctrine as a solution to the financial crisis. This analysis is necessary for Part II of this 
dissertation, in particular Chapter 5 and the interpretation of contracts by Cyprus courts. 

5 N. A. Davrados, “Financial Turmoil as a Change of Circumstances under Greek Contract Law”, in Başoğlu 2016, p. 
145-161.
6 Hogg 2011, p. 171.
7 Posner, Rosenfield 1977, p. 87.
8 Jacob Hale Russell argued in favor of tailoring unconscionability as a doctrine that has an important role in consumer 
protection policy by enabling judges to void or rewrite contracts on grounds of the terms of the contract being 
unreasonably favorable to the other party. Although this argument is one based on creating a tailored analysis by courts 
on how a contract should remain in force rather than being in favor of discharge, it fits the general discussions on the 
resurgence of the principle of good faith, since the function of unconscionability is similar to that of the good faith 
principle. See, Russell 2019, p. 965. The other group of thought recognizes that the courts lack a consistent approach in 
cases of discharge, and this is where this group is subdivided into further categories with scholars arguing for a doctrinal 
change, others favoring greater judicial restraint, see Berman 1963, p. 1413-1439. Other scholars favor greater liberality. 
See Sharp 1940, p. 250. See also, Posner, Rosenfield 1977.
9 See Section 3.4.
10 See Sections 4.6 and 5.7.3.
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4.2 The Important Role of National Courts in the 
EU following the Financial Crisis

The analysis in this Chapter is based on the hypothesis that the fairness requirement under 
EU law complies with aspects of the civil law principle of good faith, such as the emergence 
of precontractual duties of information.11 Although it is more of an instrumental rather than 
moral requirement employed to achieve certain policy goals, it is functionally equivalent to 
the principle of good faith as applied in continental jurisdictions. The open-textured nature 
of general clauses of fairness that EU law provides can be subject to interpretation by reference 
to some background ethic, what Chris Willett calls: “some vision of the ideal market and civil 
order”.12 This gives rise to two competing ethics, namely one based on values of trader self-
interest and consumer self-reliance, and another that aims to substantively protect the consumers 
against the weaknesses that they suffer relative to traders. The ethic of self-interest/reliance is 
closest to freedom of contract thinking and the approach of the common law courts; while the 
protective ethic prioritizes consumer protection from the financial and social impact of ‘harsh’ 
terms and practices and is closer to the continental approach.13  

The approach of the EU to consumer credit is focused on improving transparency and 
better informing the consumer, thus reducing the informational asymmetry between consumers 
and financial service providers. From the analysis in Chapter 5, it will be seen that in Cyprus the 
courts have been consistently in favor of upholding the contractual obligations of the parties, 
while being reluctant to apply the good faith requirement provided under EU law.14 The practice 
of Cyprus courts can be criticized on the grounds that in the case of Cyprus, avoiding the risk 
of financial instability seemed to prevail over the pacta sunt servanda principle.15 Bond contracts 
have been submitted to a substantial haircut based on a bold interpretation of a few contractual 
stipulations.16 In the case of Chrysostomides & Co. LLC v. Council of the European Union et al.,17 
the General Court emphasized that the adoption of the Memorandum of Understanding of 26th 
of April 2013 between Cyprus and its creditors, corresponds to an objective of public interest 
pursued by the European Union, namely that of ensuring the stability of the banking system of 
the euro area as a whole. According to the Court: “[f ]inancial services play a central role in the 
economy of the European Union. In so far as banks, an essential source of funding for businesses, 
are often interconnected, the failure of one or more banks is liable to spread rapidly to other 
banks, either in the Member State concerned or in other Member States and, as a result, to 
produce negative spill-over effects in other sectors of the economy.”18 

11 See also Section 5.7.8, on the central role of the fairness requirement in the consumer protection landscape of the EU.
12 Willett 2012, p. 412.
13 Ibid.
14 See in particular Sections 5.5.1.1 and 5.7.4.
15 Micklitz 2016, p. 640.
16 L. C. Buchheit, G. M. Gulati, “Walking back from Cyprus”, available at SSRN (2013).
17 T-680/13 [2018]. The case was overturned by C-597/18 [2020].
18 Ibid. A decision by the International Chamber of Commerce brought by Marfin Investment Group against the 
Republic of Cyprus claiming compensation of €1.05 billion for the violation of provisions in the agreement between 
Greece and Cyprus for the mutual protection of investments in relation to the former Popular Bank was rejected by the 
ICC, holding that the Republic of Cyprus had not violated any obligation emanating from the agreement. See Marfin 
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The practice of the courts in Cyprus, which is arguably stricter than the approach of  
English courts, can be attributed to the lack of a general principle of good faith, the lack of power 
by the courts to modify or adjust the contract (other than discharging the contract based on the 
principle of impossibility or frustration), as well as to an insufficient knowledge of EU consumer 
law when it comes to the fairness of a term or a commercial (banking) practice.19 This can be 
contrasted to the approach of Greek courts in post-crisis cases, where they utilized the standard of 
good faith as laid down in article 288 of the Greek Civil Code to revise contracts.20 The defenses 
raised by debtors against banks in Cyprus, although more often than not involve reference to 
Directive 93/13, are not sufficiently constructed to assist the court in making an appropriate 
judgment as to the fairness of a term in a loan contract. This may also be seen as a deficiency of 
the adversarial system.21 Both arguments will be developed in the analysis in Chapters 5 and 6. 

In the aftermath of the financial crisis and its continuing effects, courts are called to 
strike a balance between the contractual obligation to pay debt or mortgages, while taking into 
account the social and political consequences of private insolvency for the economy and society, 
as well as the potential impact of safeguard measures on the financial stability of the country.22 
As Micklitz points out, courts may trigger a political debate in the democratic fora as to where 
to strike the balance between these conflicting objectives, contractual obligations, insolvency of 
the individual and state default.23 The approach of Cypriot courts rests more on the traditional 
banking relationship based on contract law when dealing with a case, while in Greece the idea of 
banks’ public function due to their dominant macroeconomic position as well as their superiority 
at the microeconomic level over their clients also prevails in the courtroom. Some of the general 
differences between common law and civil law systems will be explored in this Chapter, an 
analysis which will enable a better understanding of the direction of contract law and civil 
procedure in Cyprus as a result of EU law, while also raising questions as to the most appropriate 
model of dealing with problems arising out of the financial crisis.

4.3 Cyprus Law

Under Cyprus law, where a written contract exists, the rights and obligations of the parties 
arise from the written text. The interpretation of an unclear contractual provision or an unclear 
contractual term, i.e. the process of rendering its true meaning, is a matter of law, follows specific 
interpretative rules and is provided by the courts.24 Hence, a principle that underpins Cyprus 
contract law provides that where written agreements exist, the intention of the parties to create 
legal relationships is deduced and derived from those agreements.25 According to the Supreme 
Court, no testimony is allowed in principle that proves the intention of the parties, since those 

Investment Group Holdings S.A., Alexandros Bakatselos and others v. Republic of Cyprus ICSID. 
19 Lack of knowledge on the part of stakeholders is a general problem across Member States as shown by a report by the 
Max Planck Institute Luxembourg. See, S. Law in Max Planck Institute Luxembourg 2017, p. 57
20 See Section 4.8.1.
21 See Chapter 6 in particular Sections 6.4 and 6.6.
22 Micklitz 2016, p. 640.
23 Ibid.
24 Pell Frischmann Consultands LTD v. Republic (Δημοκρατίας) [2001] 1(Γ).
25 Royal Ris LTD v. Municipality of Larnaca (Δήμου Λάρνακας), [2005].
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are recorded in the written text.26 This expresses the Anglo-US paradigm of exclusion of all 
external elements to the contract and represents another interesting dichotomy between the two 
legal traditions of the West, namely the textual and the contextual interpretations. According to 
Alan Scott Rau, the exclusion of external evidence in common law jurisdictions is a historical 
relic of the parol evidence rule, which was developed to protect a writing which the parties 
adopted as the final and exclusive expression of their deal in order to minimize the role of the 
civil jury.27 It will be argued that this exclusion is contrary to the requirements of EU derivative 
law.28 In Electromatic Constructions Co. LTD v. Azov Shipping Co.,29 the Supreme Court stated 
that: “the proper law of a contract is the law which the parties intended to apply. That intention 
is objectively ascertained, and, if not expressed, will be presumed from the terms of the contract 
and the relevant surrounding circumstances”. This rule represents the shift from literalism to a 
more contextual interpretation of the contract. The general rule under Cyprus law is that the 
purpose of the interpretation of the contract is to ascertain the intention of the parties.30 Thus, 
the adversarial ethic prevails under Cyprus contract law.31 

 
4.3.1 Contractual interpretation under Cyprus law and English caselaw 

Anorthosis v. Apollon32  is the leading authority concerning the interpretation of contractual 
terms. The basic criterion for interpreting the contents of contracts is the natural and ordinary 
meaning of the words and terms of the contract. In order to ascertain the importance and real 
meaning of the terms of a written contract, the text should be interpreted in its entirety and not 
in isolation so as to avoid the risk of inconsistency in their explanation that will not objectively 
reflect the intention of the parties.33 The courts when interpreting a contract take commercial 
common sense into account.34  

In Alexandrou LTD v. Sewerage Board Nicosia,35 it was held that the intention of the parties 
is found from the wording of the agreement. However, the interpretation that is attributed to 
these words cannot be completely independent of and incoherent with the background that 
surrounds the conclusion of the contract. In interpreting the terms of the contract, though, 
the negotiations and unilateral statements as well as the subjective intentions of the parties are 
excluded from consideration by the courts.36 In a recent judgment, in Demetriou v. Eleftheriades 

26 Ibid.
27 Scott Rau 2019, p. 365.
28 See Section 5.2.1.3.
29 [1988].
30 The meaning given to words of the text is that of natural and ordinary meaning.
31 See Chapter 3.
32 Ανόρθωσις v. Απόλλων [2002]. In the same case the Supreme Court in an obiter dictum noted that the literal interpretation 
of the contested term is consistent with its teleological interpretation. The meaning given to the words or terms of the 
contract ought to be logical and lead to the realization of the object of the contract and the intention of the parties as is 
evidenced by the text examined in its entirety Λίλλης v. Ξενή [2009].
33 Saab and Another v. Holy Monastery Ay. Neophytos [1982].
34 Hellenic Bank Public Company Ltd v. Χάρης Παπαναστασίου [2017].
35 Αλεξάνδρου ΛΤΔ v. Συμβούλιο Αποχετεύσεως Λευκωσία [1999].
36 Charalambous (Χαραλάμπους) v. Achilleos (Αχιλλέως κ.α.) [2001]; Theologos (Θεολόγος κ.α.) v. Real Estate Company Nemesis 
(Κτηματική Εταιρεία Νέμεσις Λτδ) [1998]; Poliphimos Hotels (Πολύφημος Χοτέλς Λτδ) v. Moutsi (Μούτση) [2000].
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et al.37 the court took into account the facts preceding the signing of the second, subsequent 
contract. The court referred to the House of Lords judgment in Mannai Investment Co Ltd v. 
Eagle Star Assurance Society Ltd, where the relevant contextual scene was taken into account in 
order to construe a contractual term. In that case, Lord Steyn stated that: 

[i]n determining the meaning of the language of a commercial contract […] the 
law […] generally favours a commercially sensible construction. The reason for 
this approach is that a commercial construction is more likely to give effect to 
the intention of the parties. Words are therefore interpreted in the way in which 
a reasonable commercial person would construe them. And the standard of the 
reasonable commercial person is hostile to technical interpretations and undue 
emphasis on niceties of language.38 

4.3.1.1 The shift toward a more flexible approach to issues of contractual interpretation 

The judgment of the House of Lords in Mannai represents a shift in the rules on contractual 
interpretation towards a more flexible approach led by Lord Hoffmann. As Sir Geoffrey Vos 
argues, that period of flexibility to such issues of contractual interpretation ended about eight 
years ago.39 The point on which the Cyprus court based its judgment, namely the commercially 
sensible construction of the contract, had been adopted by common law courts in earlier cases. 
For example, in McCowan v. Baine,40 the House of Lords emphasized that in construing a 
mercantile contract there is as much danger of error in extreme literalism as in too much latitude. 
Moreover, in Southland Frozen Meat and Produce Export Company v. Nelson Brothers,41 Lord 
Herschell argued that agreements: “must be construed in a business fashion, and that the words 
must not be applied to everything that might be said to come within a possible dictionary use of 
them but must be interpreted in the way in which businessmen would interpret them”.42 

In that case commercial common sense was used as a check against absurdity. In Investors 
Compensation Scheme v. West Bromwich Building Society (ICS),43  Lord Hoffmann introduced the 
five principles according to which the contract should be construed, namely, (i) what a reasonable 
person having all the background knowledge would have understood; (ii) where the background 
includes anything that is referred to as the “matrix of facts”, which includes anything which would 
have affected the way in which the language of the document would have been understood by a 
reasonable man; (iii) the law excludes from the admissible background the previous negotiations 
of the parties and their declarations of subjective intent which are only admissible in an action for 
rectification (according to Lord Hoffmann this is for reasons of practical policy); (iv) the meaning 
which a document would convey to a reasonable man is not the same thing as the meaning of its 
words, therefore it is not deduced literally but contextually; and (v) the rule that words should be 

37 Δημητρίου v. Ελευθεριάδης κ.α. [2016].
38 [1997] para. 771.
39 G. Vos, “Preserving the Integrity of the Common Law”, Lecture to the Chancery Bar Association, 16th April 2018.
40 [1891]. As per Earl of Selborne.
41 [1898].
42 More recently, in Compania Naviera SA v. Salen Rederierna AB (the Antaios) Lord Diplock stated that: “if detailed 
semantic and syntactical analysis of a written contract lead to a conclusion that flouts business commonsense the contract 
must be made to yield to business commonsense”. [1985] at 201.
43 [1998] (ICS).
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given their natural and ordinary meaning reflects the common sense proposition that we do not 
easily accept that people have made linguistic mistakes particularly in formal documents. 

In Chartbrook Ltd v. Persimmon Homes Ltd,44 Lord Hoffmann commented that: “[…] there 
is not […] a limit to the amount of red ink or verbal rearrangement or correction which the court 
is allowed. All that is required is that it should be clear that something has gone wrong with 
the language and that it should be clear what a reasonable person would have understood the 
parties to have meant”. However, the departure from the five principles and the more contextual 
approach employed by Lord Hoffmann was evident in Arnold v. Britton,45 where Lord Neuberger 
stated that the parties have control over the language they use in a contract.46  

Lord Neuberger went on to highlight that when interpreting a contract, a judge should 
avoid re-writing it in an attempt to assist an unwise party or to penalize an astute party.47 This is 
contrary to the approach in other common law jurisdictions, where a more contextual approach 
is employed.48 As Sir Geoffrey Vos points out, the same evolution has been going on in relation to 
implied terms.49  In Attorney General of Belise v. Belise Telecom Ltd,50 Lord Hoffmann set out the 
principles for interpretation of a company’s articles applying the same principles of interpretation 
when interpreting a contract, which, according to the judgment, involves the search for the 
meaning with all the relevant contextual facts in mind. Implied terms are used as an exceptional 
measure where it is deemed necessary in order to provide business efficacy to the agreement 
of the parties.51  The process of implication does not begin until the process of contractual 
interpretation is complete. 

4.3.1.2 The importance of textual interpretation in Cyprus law and the state of flux in 
English law

In Kounouna v. Kostas Kyriakou,52  the Supreme Court of Cyprus maintained that the 
purpose of the parties can be deduced only from the whole text and when the contract is clear as 
to the meaning, the Court cannot give a different meaning than the very words of the contract 

44 [2009].
45 [2015].
46 “First, the reliance placed in some cases on commercial common sense and surrounding circumstances (eg in 
Chartbrook, paras 16-26) should not be invoked to undervalue the importance of the language of the provision which 
is to be construed. The exercise of interpreting a provision involves identifying what the parties meant through the eyes 
of a reasonable reader, and, save perhaps in a very unusual case, that meaning is most obviously to be gleaned from the 
language of the provision. Unlike commercial common sense and the surrounding circumstances, the parties have control 
over the language they use in a contract”, ibid, at para 17.
47 Ibid, para. 20.
48 For example, in Vector Gas Limited v. Bay of Plenty Energy Limited, [2010] NZSC 65/2008, reference to pre-contractual 
information was allowed, as per Tipping J, at para 23: “The proposition that a party may not refer to extrinsic evidence 
“to create an ambiguity” is at least potentially misleading. It does not mean context is irrelevant unless there is a patent 
ambiguity. Context is always a necessary ingredient in ascertaining meaning. You cannot claim to have identified the 
intended meaning without reference to context. Hence it is always permissible to go outside the written words for the 
purpose of identifying the context in which the contract was made and its objective purpose.” For the approach in 
Australia and Hong Kong, where Lord Hoffmann’s approach in ICS seems to hold sway See, Vos 2017, p. 8.
49 Vos 2017, p. 8.
50 [2009] UKPC 10.
51 Bauer v. Διογένης Ηροδότου και Υιοί Λίμιτεδ [1994], 333 – 334.
52 Κουνούνα v. Κώστας Κυριάκου Υιοί ΛΤΔ [2001]. See also, Lambros (Λάμπρος) v. Paraschou (Παράσχου) [1993].
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intended. The Court in the case of Foutas v. Company Vasos LTD53  explained that the production 
of external evidence for the correct interpretation of the terms of the contract is permitted 
whenever there is a gap or a doubt in the contract. This applies not only to the interpretation of 
the agreement but also to its application.54  

According to Vos, subsequently English courts reverted the law on implied terms to the 
previous tough approach, where the courts will not make a contract for the parties, and in case 
of an omission from the contract, a rigorous application of the necessity test will be employed 
in deciding whether to imply a term.55 These different approaches are attributed by Vos to the 
background of the judges, namely commercial court judges take a harder line on the construction 
of written contracts, holding commercial men to their bargains; whereas equity court judges, as 
Lord Hoffmann, are “brought up on a diet of equity and trusts”.56 

Consequently, the law is in a state of flux since judges’ opinions seem to differ with regard 
to the importance placed on commercial common sense. Neil Andrews underlines the fact that 
contracts are written to be read by businessmen and not monopolized by lawyers.57 This was 
dictated by Lord Hoffman in Jumbo King Ltd v. Faithful Properties Ltd,58 where he argued that 
“the overriding objective in construction is to give effect to what a reasonable person rather than 
a pedantic lawyer would have understood parties to mean”.59 According to Jonathan Parker L.J., 
commercial common sense is an antidote to “minute textual examination and analysis”.60 ICS 
and Chartbrook, according to Andrews, confirm that the process of construction requires the 
courts to reconstruct phrases if it is obvious that something has gone wrong in the formulation of 
the contract and it is clear that the textual defect should be corrected (‘corrective construction’).61 
However, as Andrews argues, in applying the commercial common sense construction, judges 
should know the limits of their commercial experience since parties make contracts and not 
judges, whereas courts should not be swayed by sympathy for one side.62  

This was emphasized by Lord Neuberger in Arnold v. Britton, where he commented 
that “it is not the function of a court when interpreting an agreement to relieve a party from 
the consequences of his imprudence or poor advice”.63 In that case, as Andrews points out, 
the Supreme Court concluded that commercial common sense is not an ex post facto release 
mechanism that allows for a response to one party’s ‘regrets’ that the contract did not work out as 
expected.64 The Supreme Court instead suggested that the remedy for such bad bargain scenarios 
might be mediation or legislation and not verbal manipulation or textual reconstruction by a 

53 Φούτας v. Εταιρεία Βάσος ΛΤΔ [1993].
54 The Court stated that: “When any doubt arises upon the true meaning or sense of the words themselves, or any 
difficulty as to their application under the surrounding circumstances, the sense and meaning of the language may be 
investigated and ascertained by evidence that dehorns the instrument itself; for both reason and common sense agree that 
by no other means can the language of the instrument be made to speak the real mind of the party.”
55 Vos 2017, p. 8.
56 Ibid, p. 13.
57 Andrews 2017, p. 42.
58 [1999] 3 HKLRD 757, CFA.
59 Para. 59.
60 BS & N Ltd v. Micado Shipping Ltd (The ‘Seaflower’) [2001] at para. 82.
61 Andrews 2017, p. 40.
62 Ibid, p. 55 et seq.
63 [2015] para. 20.
64 Andrews 2017, p. 60.
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court.65 In MSC Mediterranean Shipping Co SA v. Cottonex Anstalt,66 Moore Bick L.J. declared 
that there is no general duty of good faith in matters of contract.67 

According to Catherine Valcke, contract law serves in all legal systems two different and 
somewhat contradictory functions. The first is to ‘enforce’ contracts, that is to bring about what 
the contracting parties wanted to be brought about.68 This function is described by Valcke as the 
‘consecrating function’ insofar as it “entails doing no more than supplying the parties’ original 
intention with legal force”. The second function is the ‘disciplining function’ which instead 
involves the courts dictating what the parties are allowed to intend in order to substitute an 
acceptable legal intention for the parties’ own. Valcke concludes that in civil law the disciplining 
function is by far the more prominent, while at common law the two functions are merged in 
order to downplay the ‘consecrating’ function’s relative significance.69 These differences according 
to Valcke, though, are nothing more than an exercise in comparative legal rhetoric.70 However, as 
the case of Cyprus indicates, the consecrating function dominates over the disciplining function 
as a result of the prevalence of the notion of objective intention.71 Nevertheless, the cases that are 
examined in the following Chapter72 indicate that Cypriot courts take the subjective intentions 
of the parties into account, particularly that of debtors when signing the contract, signifying that 
in reality the law moves back and forth between the realms of the subjective and the objective 
having a subtle dialectic between them.73 With regard to the second dichotomy, that of textual 
and contextual interpretation, the law tilts in the direction of a more textual interpretation 
despite the role of “commercial common sense” as an “antidote to minute textual examination 
and analysis”, a position which, it will be argued, goes against the requirements of EU law.

4.4 Consent and Standard Form Contracts

Textual or rather objective interpretation makes a stronger claim to the autonomy of the 
parties by making them the sovereigns of meaning and strictly honoring what they articulated ex 
ante.74 Hugh Beale argues that civil law systems in general resort to an ‘informed consent’ model 
when deciding whether a contract should be enforced.75 Based on this argument civil law systems 
concentrate on whether a party’s consent to the contract was fully informed: in case one party was 

65 Ibid, p. 61.
66 [2016].
67 Para. 45, also stating that: “[…] there is a real danger that if a general duty of good faith were established it would be 
invoked as often to undermine as to support the terms in which the parties have reached agreement. The danger is not 
dissimilar to that posed by too liberal an approach to construction, against which the Supreme Court warned in Arnold 
v. Britton”.
68 C. Valcke, “Contractual Interpretation at Common Law and Civil Law: An Exercise in Comparative Legal Rhetoric”, 
in Neyers 2008, p. 82.
69 Ibid, p. 83.
70 Ibid., p. 77.
71 Ibid, p. 101.
72 See for example Sections 5.2.1.1; 5.5.1.3; 5.6.1; and 5.7.4.2.
73 See for example Gregoriou (Γρηγορίου) v. Euroinvestment & Finance LTD, [2011]. See also, Scott Rau 2019, p. 345.
74 Wielsch 2018, p. 958.
75 Beale 2012, p. 77.
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mistaken, then the moral case for holding him/her to his/her promise is weaker.76 
A case before the Supreme Court of India highlights the problems raised by standard form 

contracts and the issue of consent.77 In Central Inland Water Transport Corporation Ltd v. Brojo 
Nath Ganguly78 of the Supreme Court of India, a case that involved an employment contract 
between officers of a company and a corporation that was a government company, it was alleged 
that a term in a contract of employment entered into by a private employer which was unfair, 
unreasonable and unconscionable was bad in law.79 The Supreme Court of India observed that 
“freedom of contract is of little value when one party has no alternative between accepting a set 
of terms proposed by the other or doing without the goods or services offered”.80 The petitioners 
claimed that the term in the contract violated Article 14 of the Constitution of India that provides 
for equality before the law.81  

Common law has several legal instruments such as the parol evidence rule, the four corners 
rule and merger clauses, which have the effect that when the parties have chosen to lay down their 
contractual agreement in a written contract, this written document is regarded as containing the 
full agreement between the parties.82 These instruments are intended to further legal certainty 
between the parties since they do not allow a party to claim that additional terms were agreed 
upon and are not incorporated into the final contractual agreement. This, accordingly, creates an 
incentive for drafters of terms and conditions to include as many useful and relevant rules into 
the contract document, that is into the standard terms and conditions.83 Therefore, especially in 
the consumer scenario where there is an absence of bargaining and standard terms are accepted by 
simply assenting into the transaction, the traditional doctrines of contract law are challenged.84 
It will be seen, however, that Cypriot courts do not make any distinction between commercial 
contracts and consumer contracts especially when it comes to applying the traditional doctrines 
of consent (such as the doctrine of estoppel).85 

76 Ibid, p. 78.
77 As pointed out in Section 2.6.3.1, Cap. 149 was effectively a transplant of the Indian Contract Act.
78 AIR [1986].
79 See also Padia, Pollock & Mulla 2006, p. 467.
80 Citing Chitty on Contracts, 25th Edition, Vol. 1, para. 4.
81 Article 14 in the Constitution of India 1949. The Court held that the principle of equality before the law: will apply 
where the inequality of bargaining power is the result of the great disparity in the economic strength of the contracting 
parties. It will apply where the inequality is the result of circumstances, whether of the creation of the parties or not. It 
will apply to situations in which the weaker party is in a position in which he can obtain goods or services or means of 
livelihood only upon the terms imposed by the stronger party or go without them. It will also apply where a man has no 
choice, or rather no meaningful choice, but to give his assent to a contract or to sign on the dotted line in a prescribed or 
standard form or to accept a set of rules as part of the contract, however unfair, unreasonable and unconscionable a clause 
in that contract or form or rules may be […].
82 See Study on consumers’ attitudes towards Terms and Conditions (T&Cs), written by M. Elshout, M. Elsen, J. 
Leenheer, M. Loos, J. Luzak, (2016) final report, 15.
83 Ibid.
84 Cf. Grundmann 2019, p. 148-176.
85 See Section 5.2.1.1.
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4.5 Security and Stability in Transactions vs Equity 
and Restorative Contractual Justice

Exceptions to the principle of pacta sunt servanda usually are concessions to contractual 
fairness. The terms of the contract, according to this view, should be adapted to the changing 
circumstances. Financial crises often result in burdensome and disadvantageous contracts for one 
or both parties, without fault of their own. However, the parties are still bound by such contracts, 
prompting scholars to highlight the need for compromising solutions and possible exceptions to 
the principle of pacta sunt servanda, as well as the principle of nominalism and guarantee liability 
in light of fairness and good faith.86 In such cases, the effort is to strike a balance between the 
binding force of contract and the necessity to protect reasonableness in the process of performing 
contractual obligations.87  In order to reach such a compromising solution, according to Başak 
Başoğlu, the performance of the contract needs to result in excessive onerousness on the debtor 
beyond the limit of foreseeable sacrifice, while the contract equilibrium in terms of the reciprocal 
accomplishments is destroyed in an extremely high degree, making an intervention in the 
contract, by way of adjustment or termination, desirable. The insistence on the principle of pacta 
sunt servanda in such cases is unfair, according to Başoğlu. The contract should be considered 
binding only as long as the initial circumstances remain reasonably similar. Other scholars argue 
that legal systems should allow such an exception to the pacta sunt servanda principle in order 
for the coherence of the legal system not to be jeopardized, leading to uncertainty and eventually 
higher transaction costs.88  

Behind the pacta sunt servanda rule and the clausula rebus sic stantibus doctrine there lies 
an antagonism between two more fundamental principles, according to Antonis Karampatzos, 
namely the principle of security and stability in transactions, and the principle of equity and 
restorative contractual justice.89 Based on the principle of security and stability of transactions, 
the unaltered enforcement of contractual obligations, even if the circumstances have changed, 
is necessary in order to preserve the ‘security of orientation’ of the contracting parties.90 This 
principle provides safety to the parties while it also makes a party more willing to enter into a 
contractual relationship. Conversely, the principle of equity and restorative contractual justice 
rests on the argument that once the economic balance of performance and counter-performance 
has shifted as a result of the changed circumstances and the fulfillment of a contractual obligation 
is excessively difficult, it would be unjust, inequitable and contrary to good faith to demand 
performance from the debtor where the creditor will profit from the other party’s emergency.91  
The aim, therefore, is to restore the distorted equilibrium between performance and counter-
performance. Based on this principle, contractual adjustment corresponds to the requirements 
of contractual justice. Hence, while the parties allocate contractual risks based on their shared 
assumptions, supervening events which may not be anticipated and therefore allocated in the 

86 Başoğlu 2016, p. 7.
87 Ibid.
88 T. Lutzi, “Introducing Imprévision into French Contract Law – A Paradigm Shift in Comparative Perspective”, in 
Stijns, Jansen 2016, p. 93-94.
89 Karampatzos 2005, p. 108.
90 Ibid, p. 109.
91 Ibid, p. 109-110.
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contract may arise. This requires that a broad approach to contractual interpretation be employed 
taking not only the individual intentions but a plurality of communications systems that produce 
meaning into account.92 According to this view, courts should take all normative sources of 
meaning into account, i.e. investigate the social environment of the contract comprehensively 
in order to make the law fulfil its societal function of deciding normative conflicts in a just 
manner.93 

With regard to the principle of security and stability in transactions and the principle of 
equity and restorative justice, Karampatzos argues that “the equitable approach squares better 
with the social orientation of German (and Greek) law than with the liberal foundations of 
Anglo-American law”.94 It was also suggested that the “equitable approach” in contracts is more 
in line with the Paretian approach since it provides the right incentives to contracting parties 
(incentives to behave in such a way that the difference between social benefits and social costs be 
maximized).95  

Contractual adjustment has been favored by both neo-classical as well as Keynesian 
persuasion economists.96 Michèle Schmiegelow and Henrik Schmiegelow have long been arguing 
that comparative law scholars as well as scholars interested in the relationship between law and 
economics should make a transnational case for solving the subprime crisis on the level of private 
law in addition to macro-economic remedies and regulatory reform. To that end, they proposed 
the application of the rebus sic standibus principle, a universally recognized principle of adjustment 
of contracts, whether by judicial relief or legislation.97  Such arguments have been presented 
in other forms in Cyprus by scholars: a Solonian “seisachtheia” (Greek: σεισάχθεια, “shaking 
off the burdens”98) which should involve debt restructuring by a reduction of the interest rate, 
prolonging the time for repayment and providing for loan write-downs.99  

Although the position in English law, as Reinhart Zimmermann points out, appears 
to be much less unequivocal than expected by a continental lawyer,100 in the case of Cyprus 
the position seems to be clear-cut against the existence of an implied duty of good faith in 
commercial contracts. Nevertheless, strict enforcement of contractual agreements by the courts 
did not result in a secure and stable system of enforcing transactions, a fact that is attributed to 

92 Wielsch 2018, p. 959.
93 Ibid. As far as rules of contractual interpretation are concerned, the legal systems of the West take different approaches, 
but at the same time they both start from the same premise that in cases of impossibility of performance, the contract 
is (often) discharged. The common law relies on distinct solutions such as misrepresentation, duress and the unusual 
and onerous terms doctrine to counter perceived unfairness, while continental law relies on the good faith principle. See 
Zepos 1948, p. 36.
94 Karampatzos 2005, p. 111. The presence of equity in common law systems has similar characteristics to the ideal of 
contractual justice by appealing to conscience, flexibility, retroactivity and the use of morally-freighted jargon. See, Samet 
2018. Samet argues for resistance towards the temptation to ‘iron-out’ neighboring doctrines of equity and the common 
law, thus leaving Equity as a separate body of law. See also Turner, 2018.  
95 Garello 2003, p. 412.
96 See M. Feldstein, “How to stop the drop-in home values”, New York Times, New York, (2011); P. Krugman, “Another 
insider job”, New York Times, New York, (2011).
97 M. Schmiegelow, H. Schmiegelow, “Contract Modification as a rebus sic standibus Solution to the Subprime Crisis”, 
in Schmiegelow, Schmiegelow 2014, p. 85.
98 E. H. Tuma, “Land Reform”, (1998), Encyclopaedia Britannica, see Section “History of Land Reform” last accessed 
16/02/2021.
99 S. Zenios, “Cyprus seisachtheia: a proposal”, (2014) [in Greek].
100 Zimmermann, Whittaker 2000, p. 15.

122



IV. Contract Law in the Aftermath of the Financial Crisis

the absence of an effective enforcement culture, as seen from the great percentage of debtors 
being strategic defaulters,101 encouraged by the protections granted by the system to debtors in 
general (estimates show that only 1/3 of debtors in Cyprus are considered vulnerable debtors),102 
while the system of administration of justice with its long delays exacerbates the problem.103 

4.5.1 Rectification under the common law

Before examining the concept of good faith, it is worth digressing to mention the remedies 
available at common law in cases of mistake in recording a contract.104 Along with contractual 
construction or interpretation, rectification is considered one of the two ‘weapons’ available to 
common law courts for dealing with written agreements that do not reflect the contract that the 
parties intended to make.105 Rectification allows a party to submit as evidence drafts or other 
negotiations in order to cure a mismatch between the parties’ pre-formation settled intentions 
and the wording that was subsequently adopted in the final agreement.106 In the absence of 
a rectification claim, these matters are obscured behind the curtain of the pre-contractual 
negotiations evidence bar.107 

There is also much uncertainty, though, with regard to rectification since certain judgments 
note that rectification is concerned with contracts and documents and not with intentions,108 
while others indicate that the requirements for rectification for mutual mistake are the parties’ 
common continuing intention in respect of a particular matter in the instrument to be rectified.109 
The shift from the restrictive rules on rectification is attributed to Lord Hoffman’s restatement of 
the principles by which contractual documents are interpreted.110   

4.6 Good Faith as a General Principle of EU Law 

According to Andrea Tosato, European private law does not provide a systematic 

101 Professor Aristides Hatzis in various publications refers to the ineffectiveness of informal institutions in Greece with 
problems of collective action, and free-rider incidents as well as the absence of a cooperative mentality and the existence 
of a great degree of corruption being the hurdles to developing institutions that promote economic prosperity. See Hatzis 
2018. The conclusions may be extended to the example of Cyprus. Cyprus ranks 42nd on the Corruption Perception 
Index of Transparency International (2017), while Greece 59th. The recent fall of the cooperative sector (a probe was 
launched investigating the possibility of wrongdoing in the co-op sector) that led to the buy-out by another Cypriot 
bank, is evidence of the ineffectiveness of informal institutions.
102 See Stockwatch “Without Foreclosure, Estia will not succeed”, 30.10.2019 [in Greek]. See also N. Artavanis, I. 
Spyridopoulos “Collateral Enforcement and Strategic Behavior: Evidence from a Foreclosure Moratorium in Greece”, 
(2019) available at SSRN. A lot of the authors’ conclusions apply in the case of Cyprus.
103 See more in Section 6.3.
104 See also non est factum at Section 5.5.2.
105 Buxton 2010, p. 253-262. 
106 Andrews 2017, p. 39.
107 Ibid, p. 57.
108 Frederick E. Rose (London) Ltd v. William H. Pim Jnr & Co Ltd [1953] at 461.
109 Daventry District Council v. Daventry and District Housing [2011].
110 See also McKendrick 2008, p. 574.
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understanding of the functional profile of good faith.111 The EU Treaties do not contain express 
reference to good faith that is relevant for such a functional analysis to be undertaken. Yet, Article 
4(3) of the TEU provides that pursuant to the principle of sincere cooperation, the Union and 
the Member States shall, in full mutual respect, assist each other in carrying out tasks which flow 
from the Treaties.112 Furthermore, the CJEU has not so far recognized good faith as a general 
principle of EU law. 

In Pia Messner v. Firma Stefan Krüger, in the context of Directive 97/7113 the Court in 
an obiter dictum referred to the principles of good faith and unjust enrichment as principles of 
civil law.114 Moreover, the Court has also resorted to the general principles of civil law and thus, 
according to Stephen Weatherill, asserted a readiness to develop the impact of a harmonized 
directive beyond its explicit terms.115 Weatherill points out that by recognizing good faith as a 
principle of civil law goes against the idea that the EU legal order is a mixed legal system in which 
civil law and common law traditions need to find a method of co-habitation.116 However, the 
reference to principles of civil law does not imply a systematic approach nourished by the Court 
as to the principle of good faith, rather it follows the same pattern as the legislative acquis in that 
it is a ‘patchwork’ that generates a temptation to fill in gaps and join dots.117 Hence, European 
private law does not include a general duty to deal fairly or to act in good faith.118 The duty rather 
depends on the instruments in which it appears. 

Secondary sources of EU law provide examples of a subjective duty of good faith,119  while 
in the majority of cases it acts as a behavioral requirement by mandating that the parties uphold 

111 Tosato 2016, p. 669.
112 Consolidated Version of the Treaty on European Union OJ C 326, (2012).
113 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers 
in respect of distance contracts.
114 C-489/07 [2009], para. 26. Article 6(1) of the Directive provides that for any distance contract the consumer shall 
have a period of at least seven working days in which to withdraw from the contract without penalty, with the only charge 
to be made upon the consumer being the direct cost of returning the goods. Article 6(2) provides that where the right of 
withdrawal has been exercised by the consumer, the supplier shall be obliged to reimburse the sums paid by the consumer 
free of charge. The Court stipulated that the prohibition laid down in Articles 6(1) and (2) for any additional costs does 
not preclude a legal provision of a Member State which requires a consumer to pay fair compensation in the case where 
he has made use of the goods acquired under a distance contract in a manner incompatible with the principles of civil 
law, such as those of good faith or unjust enrichment.
115 Weatherill 2010, p. 77.
116 Ibid, p. 79.
117 Ibid.
118 Green Paper on the Review of the Consumer Acquis, COM (2006) 744.
119 Examples of EU secondary sources that provide for a subjective duty of good faith include: Directive 2009/138/
EC of 25 November 2009 on the taking-up and pursuit of the business of Insurance and Reinsurance OJ L335/1, 
Article 72 (2)  “The disclosure in good faith to the supervisory authorities, by persons authorised within the meaning of 
Directive 84/253/EEC, of any fact or decision referred to in paragraph 1 shall not constitute a breach of any restriction 
on disclosure of information imposed by contract or by any legislative, regulatory or administrative provision and shall 
not involve such persons in liability of any kind” and Directive 2009/65/EC of 13 July 2009 on the coordination of 
laws, regulations and administrative provisions relating to undertakings for collective investment in transferable securities 
OJ L302/2213, Article 106(2): “The disclosure in good faith to the competent authorities, by persons approved in 
accordance with Directive 2006/43/EC of any fact or decision referred to in paragraph 1 shall not constitute a breach 
of any restriction on disclosure of information imposed by contract or by any legislative, regulatory or administrative 
provision and shall not subject such persons to liability of any kind.”
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an objective standard of conduct.120 The Unfair Practices Directive121  provides in Article 2(h) 
that “‘professional diligence’ means the standard of special skill and care which a trader may 
reasonably be expected to exercise towards consumers, commensurate with honest market 
practice and/or the general principle of good faith in the trader’s field of activity”.122 In Directive 
93/13, the good faith principle is one of the components of a broader fairness test that contract 
terms should substantively satisfy in order to be held enforceable.123 Article 3(1) provides that 
a contractual term which has not been individually negotiated shall be regarded as unfair if, 
contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights 
and obligations arising under the contract, to the detriment of the consumer.124 In the Late 
Payments Directive, the good faith principle is also one of the components of a fairness test as 
provided under Article 7(1): “In determining whether a contractual term or a practice is grossly 
unfair to the creditor […] all circumstances of the case shall be considered including any gross 
deviation from good commercial practice, contrary to good faith and fair dealing […]”.125

Other important secondary sources where a mandatory behavioral requirement is provided 
- understood in the objective sense of the principle of good faith - include Directive 86/653/
EEC on the coordination of the laws of the Member States relating to self-employed commercial 
agents,126 which in Article 3(1) states that a commercial agent must act dutifully and in good 
faith in performing his activities. Article 4(1) requires principals to act dutifully and in good 
faith in their relations with their commercial agents by providing the commercial agent with the 
necessary documentation relating to the goods concerned, sharing the information necessary 
for the performance of the agency contract, giving notice within a reasonable period when it is 
anticipated that the volume of future commercial transactions will be significantly lower than 

120 Tosato 2016, p. 669.
121 See Section 5.7.5.
122 See also Article 33(3) of Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 
concerning common rules for the internal market in natural gas and repealing Directive 2003/55/EC OJ L211/94, which 
provides that: “In the case of negotiated access, Member States or, where Member States have so provided, the regulatory 
authorities shall take the necessary measures for natural gas undertakings and eligible customers either inside or outside 
the territory covered by the interconnected system to be able to negotiate access to storage facilities and linepack, when 
technically and/or economically necessary for providing efficient access to the system, as well as for the organisation of 
access to other ancillary services. The parties shall be obliged to negotiate access to storage, linepack and other ancillary 
services in good faith.”
123 See also, Tosato 2016.
124 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts OJ L95/29. The language 
versions of the Directive, according to Ranieri, differ considerably as to the translation of the good faith requirement 
contained in said provision. The German version uses the term “Gebot von Treu und Glauben” reproducing the same 
concept as contained in §242 BGB, the English version “requirement of good faith”, the French “exigence de bonne foi”, 
with these phrases having different meanings in each legal system. German law uses the doctrine of Treu und Glauben as 
a guideline for interpreting and reviewing contractual clauses. Under French law, on the other hand, bonne foi contains 
a subjective element along with the objective standard relating to the awareness or lack of awareness on the part of a 
particular person with regard to certain circumstances. English law regards good faith to be primarily concerned with 
the knowledge or lack thereof of an individual, while refusing to recognize it as a means for courts to interfere in the 
content of a contract. See Ranieri 2009. In the case of Cyprus the wording used is “απαίτηση καλής πίστης” (requirement 
of good faith), which in terms of language corresponds with good faith in Greek law, which is a general requirement 
provided by Article 200 of the Civil Code that requires contracts to be interpreted in light of the principle of good faith 
and commercial practices. How courts have interpreted this requirement will be discussed below.
125 Directive 2011/7/EU of the European Parliament and of the Council of 16 February 2011 on combating late 
payment in commercial transactions (recast), OJ L48/1.
126 OJ L382/17.
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that which the commercial agent could normally have expected and apprising the commercial 
agent within a reasonable period of his acceptance, refusal and of any non-execution of a 
commercial transaction which the commercial agent has procured. Both articles give rise to a 
single obligation rather than two distinct ones. According to Tosato, the German version of the 
Directive refers to ‘Treu und Glauben’, while the French one to ‘loyalment et de bonne foi’, thus 
connoting an objective rather than subjective concept.127  

One can also find example of duties to negotiate in good faith. Article 12 of Directive 93/83/
EEC128 provides that Member States shall ensure by means of civil or administrative law that the 
parties enter into and conduct negotiations regarding authorization for cable retransmission in 
good faith and do not prevent or hinder negotiation without valid justification. Furthermore, 
Directive 2002/65/EC129 in Article 3(2) provides that the commercial purpose of which must be 
made clear, shall be provided in a clear and comprehensible manner in any way appropriate to the 
means of distance communication used, with due regard, in particular, to the principles of good 
faith in commercial transactions, and the principles governing the protection of those who are 
unable, pursuant to the legislation of the Member States, to give their consent, such as minors. 
Also, under Article 33(3) of Directive 2009/73/EC,130 the parties shall be obliged to negotiate 
access to storage, linepack and other ancillary services in good faith. Lastly, Directive 2014/26/
EU131 in Article 16(1) provides that Member States shall ensure that collective management 
organizations and users conduct negotiations for the licensing of rights in good faith. Collective 
management organizations and users shall provide each other with all necessary information.132  

Consequently, by looking at the various constructions of the good faith principle in 
the secondary sources of EU law, one can conclude that it does not give rise to a robust and 
comprehensive construction of the principle in EU private law.133 Nevertheless, as Tosato points 
out, four distinguishing features can be inferred from these various secondary sources:

a. Good faith has an autonomous meaning that must be applied consistently across the 
Member States, in conformity with the principle of uniform application of EU law. 

b. Good faith is a general clause that its abstract ‘nucleus’ must be ‘concretized’.

c. It is not an exhaustive, positive definition. Honesty, openness and regard for the interest 
of the other party have emerged as the essential ingredients of the principle as a result of 
soft law instruments, which have in turn affected legislative acts.

127 Tosato 2016, p. 664.
128 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright and 
rights related to copyright applicable to satellite broadcasting and cable retransmission OJ L248/15.
129 Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 concerning the distance 
marketing of consumer financial services and amending Council Directives 90/619/EEC, 97/7/EC and 98/27/EC 
L271/16.
130 Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for 
the internal market in natural gas and repealing Directive 2003/55/EC OJ L211/93.
131 Law of 26 February 2014 on collective management of copyright and related rights and multi-territorial licensing of 
rights in musical works for online use in the internal market L084/72.
132 See also recital 31: 1. Member States shall ensure that collective management organisations and users conduct 
negotiations for the licensing of rights in good faith. Collective management organisations and users shall provide each 
other with all necessary information.
133 Tosato 2016, p. 674.
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d. Legislation that provides for the principle to apply gives guidelines for its concretization. 
According to Tosato, the underlying themes of such guidelines are the avoidance of 
market failures as provided by the Gas Market Directive,134 the prevention of the abuse 
of asymmetries (Unfair Terms Directive, Unfair Practices Directive and Late Payment 
Directive135), consideration for the intentions of the parties (Unfair Terms Directive, 
CESL, DCFR) and attention to the commercial context.

4.7 Good Faith under the Common Law

While there is no general duty of good faith under the common law of contract, different 
assumptions exist when good faith comes into play in performing the contract. In the United 
States, courts have recognized a duty to perform a contract in good faith once it has been made.136 
In the UK, Leggatt J in Yam Seng Pte Ltd v. International Trade Corp Ltd137 emphasized that 
contracts are made against a background of shared values and norms of behavior that command 
general social acceptance, the observance of which is a key aspect of the good faith principle.138 
A paradigm example of such a norm is the expectation of honesty that underlies all contractual 
relationships and depends on trust.139 According to Leggatt J: “[…] the requirement that parties 
will behave honestly is so obvious that it goes without saying. Such a requirement is also necessary 
to give business efficacy to commercial transactions.”140 

The House of Lords recognized the existence of a background expectation of honesty in 
HIH Casualty v. Chase Manhattan Bank,141 even though that was a case involving a contract 
of insurance which falls under the category of contracts uberrimae fidei. Indeed, as Leggatt J 
points out, English law has traditionally drawn a sharp distinction between certain relationships 
such as partnership, trusteeship and other fiduciary relationships, in which the parties owe 
onerous obligations of disclosure to each other and other obligations where no duty of disclosure 
exists. Relational contracts fall into the former category, since they are built on a longer-term 
relationship between the parties, which involves a high degree of communication, cooperation 
and predictable performance based on mutual trust and confidence, and such duties are 
necessary for the business efficacy of their arrangement.142  Such contracts include joint venture 
agreements, franchise agreements and long-term distributorship agreements. The case before 
Leggatt J concerned a distributorship agreement which implies a longer-term relationship. This 

134 Directive 2009/73/EC of 13 July 2009 concerning common rules for the internal market in natural gas and repealing 
Directive 2003/55/EC OJ L 211.
135 Directive 2011/7/EU of 16 February 2011 on combating late payment in commercial transactions, OJ L 48.
136 Gordley, von Mehren 2006, p. 582.
137 [2013]. On precontractual liability see Farnsworth 1987; Schwartz, Scott 2007. Schwartz and Scott argue that 
contract law should encourage relation-specific investments in preliminary agreements by awarding the promisee his 
verifiable reliance if the promisor has strategically delayed investment.
138 Ibid, paras 134, 138.
139 Ibid, para 135.
140 Ibid, para 137.
141 [2003].
142 Yam Seng Pte Ltd, para 142.
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signifies what is known as the “piecemeal approach” to broad principles that characterizes the 
common law of contract, which incrementally develops particular solutions to demonstrated 
problems of unfairness.143  

Consequently, despite the fact that a doctrine of good faith is not recognized as such under 
English contract law, this does not mean that notions of good faith do not influence the common 
law.144 Filippo Ranieri points out that common law and continental law have reached in many 
cases similar conclusions by the use of different legal instruments. Thus, the legal concept of 
promissory estoppel and estoppel by acquiescence corresponds to Verwirkung (estoppel) and 
the doctrine of venire contra factum proprium in continental law.145 According to Lord Bingham 
in Director of Fair Trading v. First National Bank,146 good faith is not a concept that is “wholly 
unfamiliar to British lawyers”, “since Lord Mansfield was its champion”.147  

This has prompted legal scholars to argue that the stark contrast that is often drawn between 
the common law and the civil law, when it comes to the role of good faith in contract law, can be 
overstated.148 Since the incorporation of Directive 93/13  into the UTCC Regulations 1999,149 
a requirement of good faith was introduced forcing English lawyers and judges to talk openly 
about good faith, although they have not sought to interpret it from a national perspective.150 
Teubner suggests that this has caused a great deal of irritation to the English common law.151 The 
case of Walford v. Miles reflects the way British courts view the principle according to Teubner: 
“a contagious disease of alien origin”.152 Nonetheless, that case is a clear indication that common 
law courts value certainty higher than the principle of good faith.153 The Court of Appeal in 
Compass Group UK and Ireland Ltd v. Mid Essex Hospital Services NHS Trust reversed a judgment 
at first instance that included a finding of breach of an obligation to cooperate in good faith, 
stating that there is no general doctrine of good faith in English contract law.154  According to the 
Court, “if parties wish to impose such a duty they must do so expressly”. This can be contrasted 
with the civil law position where good faith provides a mandatory rule that the parties cannot 
deviate from.155  

143 Interfoto Picture Library Ltd v. Stiletto Visual Programmes Ltd [1989]. Certain fiduciary law theorists suggest that 
the fiduciary concept which includes the duty of fiduciaries to act with the utmost good faith in the best interests 
of beneficiaries differs from other private law concepts because it focuses on broader community interests than with 
the interests of individual parties. According to Rotman, fiduciary law counterbalances individualistic ideas founded 
in contract such as the reasonable expectations of the parties and private ordering by emphasizing broader social and 
economic goals that are consistent with the construction and preservation of interdependency. See, Rotman 2017, 991, 
998.
144 McKendrick 2008, p. 500.
145 Ranieri 2009.
146 [2001]; [2002].
147 Yam Seng Pte Ltd para 131 Leggatt J pointed out: “Under English law a duty of good faith is implied by law as an 
incident of certain categories of contract, for example contracts of employment and contracts between partners or others 
whose relationship is characterized as a fiduciary one”.
148 McKendrick 2008, p. 501.
149 1999/2083, superseded by the Consumer Rights Act 2015.
150 McKendrick 2008, p. 501.
151 Teubner 1998, p. 11-32.
152 Ibid.
153 See, Walford v. Miles, [1992] as per Lord Ackner.
154 [2013].
155 Smits 2015a, 146.
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Vanessa Sims, in rejecting that good faith is a purely moralistic standard that cannot be 
reconciled with the way in which commercial parties operate, argues that the mechanism of 
implied terms is functionally equivalent to Treu und Glauben of German contract law.156 Good 
faith, based on Sims’ view, is a standard that is closely tied to the parties’ intentions and the 
interest of the market.157 In the Yam Seng case, Leggatt J found the basis for the duty of good 
faith in the performance of the contract as implied in fact (and not in law), under the parties’ 
presumed intention.158 This, according to the judgment, means that it is open to the parties to 
modify the scope of the duty by the express terms of their contract, and exclude it altogether. 
In general, the implication of terms is an exercise in the construction of the contract, while the 
proposed, implied term is deemed to be necessary to render the contract workable. Common law 
courts have been willing to imply a term that the parties should not do anything that will frustrate 
the purpose of the contract.159 Conversely, imposing a positive obligation on a contracting party 
to subordinate its own commercial interests to those of its counterparty is not a practice that 
characterizes common law courts. Employment and insurance contracts attract implied terms of 
good faith. In employment contracts, the parties must not conduct themselves in such a way as 
to undermine the relationship of trust and confidence that exists between an employer and an 
employee.160 In Malik v. BCCI, the court highlighted that the contract of employment cannot be 
equated with an ordinary commercial contract.161 This approach gives rise to positive obligations 
since, as the court held, an employer’s discretion should be exercised in good faith and not 
arbitrarily, capriciously or irrationally. It has to be pointed out that as a result of the development 
of the duty of trust and confidence in employment contracts, the Supreme Court in Canada held 
in Bhasin that it is now time to recognize that good faith is an organizing principle of contract 
law.162 

In the aftermath of the Yam Seng case, there is uncertainty as to the current state of the 
implied duty of good faith in commercial contracts. Norris J in Hamsard 3147 Ltd v. Boots UK 
Ltd stated that: 

I do not regard the decision in Yam Seng Pte Ltd v. International Trade Corporation 
as authority for the proposition that in commercial contracts it may be taken to 
be the presumed intention of the parties that there is a general obligation of ‘good 
faith’. […] I do not accept that there is to be routinely implied some positive 
obligation upon a contracting party to subordinate its own commercial interests 

156 Her argument is corroborated by W. Grobecker’s work, Grobecker 1999.
157 Sims 2004, p. 232.
158 Yam Seng Pte Ltd para. 149. See also para 132: “Traditionally, the two principal criteria used to identify terms implied 
in fact are that the term is so obvious that it goes without saying and that the term is necessary to give business efficacy 
to the contract. More recently, in Attorney General for Belize v. Belize Telecom Ltd [2009] at 1993-5, the process of 
implication has been analyzed as an exercise in the construction of the contract as a whole. In giving the judgment of the 
Privy Council in that case, Lord Hoffmann characterized the traditional criteria, not as a series of independent tests, but 
rather as different ways of approaching what is ultimately always a question of construction: what would the contract, 
read as a whole against the relevant background, reasonably be understood to mean?”
159 Hamsard 3147 Limited Trading as “Mini Mode Childrenswear”, J S Childrenswear Limited (in liquidation) v. Boots UK 
Ltd  [2013] para. 86.
160 Mahmud v. Bank of Credit and Commercial International SA [1998] 20.
161 Malik v. Bank of Credit and Commerce International SA [1997].
162 Bhasin v. Hrynew [2014].
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to those of the other contracting party.163

Similarly, in Greenclose Ltd v. National Westminster Bank Plc,164 Justice Andrews in an 
obiter dictum reiterated that Yam Seng does not lay down any general principle applicable to all 
commercial contracts. In Carewatch, despite the existence of a relational contract (franchise), 
Henderson J refused to imply a term of good faith, as the franchise agreements already contained 
very detailed express terms.165 In Jani-King Ltd v. Pula Enterprises Ltd and Others, upon which the 
Court in Carewatch was based, in distinguishing between contracts of employment where such 
a term is necessary to make the contract work, emphasized that franchise agreements are much 
closer to an ordinary commercial relationship than one between employer and employee, thus 
refusing to imply a duty of trust and confidence between the parties.166 Finally, in D&G Cars Ltd 
v. Essex Police Authority, Dove J confirmed that there was an implied term of good faith (despite 
the existence of an express term to act with honesty and integrity) because it was a relational 
contract.167 While uncertain, the status of a general duty of good faith in English common law is 
much clearer than the approach in Cyprus. The inroads that the principle has made into English 
caselaw has not been followed in Cyprus. 

4.8 Good Faith under Cyprus Law

Cyprus contract law does not recognize a general duty of good faith in commercial 
contracts. The law imposes a negative duty on negotiating parties to refrain from making 
misrepresentations.168 Positive disclosure is only required where parties are in a confidential 
relationship (based on the principles of equity which have been adopted and are applied in 
Cyprus law), and the person upon whom confidence is reposed ought to make full disclosure of 
all material facts in respect of any contract he or she will make with the other party. This general 
rule is not limited to particular classes of relationships. For example, the Supreme Court has 
found, based on the principles of equity, that in guarantee contracts the bank when requesting a 
guarantee from one person has the obligation to protect the interests of such person, when the 
relationship with the promisor is not of a commercial nature.169 Except from cases falling under 
this category, positive obligations also arise in contracts uberrimae fidei. 

A claim of breach of the duty of the utmost good faith came before the Supreme Court 
of Cyprus in a case involving eviction by the landlord. The argument by the appellant (tenant) 
was that a landlord is under an obligation to exhibit the utmost good faith in drafting a notice 
of demand of the rent which was in arrears that led to an order to vacate the premises under the 
Rent Control Law.170 The Court focused on the requirements set forth by the Law in deciding 
whether the notice of demand was misleading and in breach of a duty of good faith, thus holding 

163 [2013].
164 [2014].
165 Carewatch Care Services Ltd v. Focus Caring Services Ltd [2014].
166 [2007].
167 [2015].
168 Article 18, Cap. 149.
169 Alpha Bank Ltd. v. Stephanou (Στεφάνου) [2003].
170 Law No. 36 of 1975.
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that a breach of a duty of disclosure does not come into play in the case beforehand.171 A contract 
of insurance is a type of contract of the utmost good faith (uberrimae fides). Lord Mansfield in 
Carter v. Boehm172 highlighted that good faith forbids either party, by concealing what he privately 
knows, to draw the other into a bargain from his ignorance of that fact and his believing the 
contrary.173 Cypriot courts have upheld this rule and ruled that there is a duty upon an intending 
assured to disclose to the insurer any fact which he actually knows and which is material; failure 
to discharge such duty can void the policy.174 Materiality is a question of fact to be decided by the 
judge in each case, while the test regarding knowledge by the assured of material facts appears to 
be that of a reasonable man. This principle led the Court to hold that the poor health condition 
of an assured, despite being unaware of the fact that he was suffering from cancer, was within 
his knowledge and hence material to the risk about to be undertaken by the insurer. Outside 
the context of contracts of the utmost good faith, as well as cases involving relationships of trust 
and confidence, the law did not embark in a discussion about whether an implied duty of good 
faith in the performance of a commercial contract exists as is the case with other common law 
jurisdictions.175  

Although the principle per se does not exist under Cyprus law, equity may intervene to 
stop abuse of a legal right in an effort to moderate the rigor of contract law ensuring that justice 
is done in accordance with the substantive rights of the parties.176 The principles of equity apply 
in Cyprus by virtue of the provisions of Section 29(1)(c) of Law 14/60,177 unless there is a 
lex specialis on the same subject provided under statutory law.178 The principles of equity are 
diachronically aimed at remedying shortfalls of the law within the framework of its principles 
as developed in England and Wales.179 The Supreme Court of Cyprus held in National Bank of 
Greece v. Masonou180 that equity stepped in to fill the gap and close the door to a party’s insistence 
on his/her contractual rights in circumstances that would lead to manifest injustice.181  

171 Christos Xenopoulos v. Eleni C. Constantinidou [1979].
172 [1776] 3 Burr. 1905 [1668-1774].
173  Quoting Cicero, De Officiis, Lib. 3 c. 12, 13: Aliud est celare, aliud tacere: nequem enim id est celare quicquid retineas; 
sed cum quod tu scias, id ignorare emolumenti tui causa velis eos, quorum interest id scire. It is one thing to conceal, and a 
different thing to be silent; there is no concealment in withholding a matter, unless it be from those who ought to know 
it, and it be done purposely for your own advancement. Translation from T. Tayler, The Law Glossary, 3rd edn., New 
York (1845), 19. 
174 Andreas Mavrides v. American Life Insurance Co., [1984].
175 See for example, R. McDougall, “The Implied Duty of Good Faith in Australian Contract Law”, Supreme Court of 
NSW, Speech, 2006. For Canada see Bhasin v. Hrynew [2014].
176 In re Dillon [1890].
177 Iranian Tanker v. Pastella [1987].
178 Christophide (Αυγή Χριστοφίδη) v. Kotzanaggasi (Κυριακής Κοτζαναγγάση), [1993] where the first instance decision to grant 
an order of specific performance was reversed as being in violation of Section 76(1) of Cap. 149 that provides that a 
contract is subject to specific performance when it is a written contract. In the facts of the case, the agreement between 
the parties was made orally.
179 Pikis 2017, p. 77.
180 [1980].
181 The Supreme Court made reference to the observations of Lord Denning in the case of Gillespie Bros & Co. Ltd. v. Roy 
Bowles Transport Ltd. and Another [1973] where he said that: “The time may come when this process of ‘construing’ the 
contract can be pursued no further. The words are too clear to permit of it. Are the Courts then powerless? Are they to 
permit the party to enforce his unreasonable clause even when it is so unreasonable, or applied so unreasonably, as to be 
unconscionable? When it gets to this point, I would say, as I said many years ago, ‘…there is the vigilance of the common 
law which, while allowing freedom of contract, watches to see that it is not abused’. It will not allow a party to exempt 
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The Supreme Court argued that, although the statement by Lord Denning constitutes an 
obiter dictum,182 it is evidence of the trend in England to do justice. In the case before it, the 
plaintiff/respondent sued the appellant bank claiming a sum under two bonds (“γραμμάτια”) or 
alternatively the balance due under an account. The deposit receipts were lost since the plaintiff/
respondent was forced to leave his village as a result of the Turkish invasion, while the ongoing 
occupation made the collection of such receipts impossible. The books of the bank were not 
collected also for the same reason, since the employees of the branch left in a hurry. The bank 
argued that the claim should be dismissed in the absence of the production of the receipts 
evidencing the debt. In Bagley v. Winsone,183 among others, the proposition was established that 
where, by virtue of the contractual stipulation the production of a receipt is made a condition 
precedent to the repayment of a deposit, the banker is entitled to withhold payment pending 
such production. The Court held that in the case of the book being lost, it would exercise its 
equitable jurisdiction and not allow the absence of the receipt to stand in the way of the depositor 
re-claiming his money. Thus, equity stepped in to fill in the gap and, according to the Court, 
close the door to a party’s unjustified insistence on his contractual rights. 

4.8.1 Article 288 of the Greek Civil Code

Greek law has been influential in the development of Cyprus law, while similarly 
experiencing high levels of debt. The judiciary in Greece has resorted to an objective good 
faith test when hearing cases of debtors unable to perform their contractual obligations.184 The 
provisions of good faith in Greek law are grounded on the Germanic tradition, being in fact a 
verbatim translation of the German good faith provision.185 Greek courts have defined good faith 
as the candor and fairness which is required in transactions.186 Under Greek law, the structure 
of the bilateral juridical act is erected on the foundation of the parties’ bona fide understanding 
of the surrounding circumstances.187  The Greek Civil Code (the GCC) in Article 288 provides 
that “a debtor shall be bound to perform the undertaking in accordance with the requirements 
of good faith taking also into consideration business usages”.188 Common or business usage is 
the prevailing practice, the usual manner of acting in legal and business life.189 It is taken into 
account only when it does not conflict with morality.190 Article 197 GCC extends the obligation 
at the precontractual stage. In case of breach, a responsibility for compensation arises. According 
to Article 200 of the GCC, contracts shall be interpreted in conformity with the requirements 

himself from his liability at common law when it would be quite unconscionable for him to do so” (para. 20). See also 
John Lee & Son (Grantham) Ltd. v. Railway Executive [1949] at 584.
182 See note above.
183 [1952].
184 Cross-comparisons will be made in the next Chapter, especially when it comes to the interpretation of EU norms and 
the divergent application of EU law when Greek and Cypriot authorities are compared. See Section 5.2.1.
185 §242 BGB. See Zimmermann, Whittaker 2000, p. 49.
186 N. A. Davrados, “Financial Turmoil as a Change of Circumstances under Greek Contract Law”, in Başoğlu 2016, 
p. 147.
187 Ibid. 
188 Article 288 Greek Civil Code, the provision is mandatory law (leges contentes).
189 Stathopoulos 2009, p. 54.
190 Ibid.
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of good faith.191 The meaning one accords to the terms of a contract shall be what a reasonable, 
honest person gives to them based on contractual practices (objective interpretation). This 
provision has a supplementing function in order to cover the lacunae of the contract.  Greek 
courts have utilized Article 288 GCC to revise private lease contracts, as a result of the financial 
crisis.192 A Greek court using objective criteria, which stem from contractual practices, held 
that it can deviate from what was agreed in the contract and redefine the obligations due, by 
increasing or decreasing their agreed maturity so that they meet the requirements of good faith 
at the time of their performance.193  

4.9 The Battle between the Ethic of Self-interest and 
Self-reliance

EU legislation relies on good faith in several instances as mentioned above, finding its 
way into domestic law in those particular areas. The argument that was posited was that as 
familiarity with the concept increases, the debate over the acceptance of a good faith principle 
in English contract law will grow.194 With the eventual exit of the UK from the EU, it is still to 
be seen if this influence will continue to take place. Although English courts have recognized in 
certain cases the existence of a duty of good faith in performing the contract,195 Cypriot courts 
have not entered the discussions about the importance of the principle in interpreting contracts, 
probably as a result of limited contractual practice to incorporate a duty to act in good faith. The 
principles of contractual interpretation are important to that end since textual and contextual 
interpretation differ as to the evidentiary basis that will be used in determining the meaning 
of the contract: in the former a narrower evidentiary basis is admitted, while the latter uses a 
broader evidentiary basis.196 The introduction of express pre-contractual information duties in 
different areas of EU law may erode the reluctance of Cyprus law to impose such duties.  In the 
UK, the Law Commission put forward proposals for a statutory extension of private remedies 
in cases where there has been a failure to provide information amounting to unfair commercial 
practice under the Consumer Protection from Unfair Trading Regulations of 2008.197 In line 
with this trend, the European Commission is of the opinion that a specific right of private redress 
will increase the effectiveness of the Directive and consumer protection in general.198  

The use of general clauses on fairness by EU law, by virtue of the Directive 93/13 and the 

191 Corresponds to §157 BGB.
192 N. A. Davrados, “Financial Turmoil as a Change of Circumstances under Greek Contract Law”, in Başoğlu 2016, 
p. 154.
193 Areios Pagos 927/1982, 9/1997, 63/2000, 756/2003, 398/2008.
194 Twigg-Flesner 2013, p. 149.
195 See also Petromec v. Petroleo Brasileiro [2005] CA.
196 See also, Wielsch 2018, p. 959.
197 Law Commission, A private right of redress for unfair commercial practices? Preliminary advice to the Department for 
Business, Enterprise and Regulatory Reform on the issues raised, November 2008.
198 European Commission, State of Collective Redress in the EU in the Context of the Implementation of the 
Commission Recommendation, JUST/2016/JCOO/FW/CIVI/0099, led by the British Institute of International and 
Comparative Law (2017).
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Unfair Commercial Practices Directive, has changed the common law of contract. However, 
such general clauses are subject to competing ethics.199 On the one hand, the interpretation 
of provisions by reference to an ethic of protection means interpreting them so as to protect 
consumers against the vulnerabilities that they suffer relative to traders.200 Fairness is measured in 
substance, which means that the main focus is the impact of the term or practice on consumers. 
In making this assessment, traders are presumed to be in a stronger position to absorb financial 
losses than private consumers.201 On the other hand, there is an ethic that emphasizes trader 
freedom to maximize self-interest, while at the same time expecting consumers to exercise self-
reliance. Fairness is measured by the right of traders to pursue self-interest, thus minimal legal 
interference in relation to the substance of the terms should be exercised. Based on this ethic, 
the law should not set a high standard of substantive unfairness, the corollary of this being that 
consumers are left to their self-reliant devices to absorb any losses.202 Consequently, these ethics 
are materialized when applying EU law by resorting to procedural fairness, when an ethic of 
self-interest/reliance is concerned, which means that terms or practices that have been presented 
in a formally transparent manner are conceived as satisfying the fairness requirement; whereas 
under the protective ethic terms that are substantively unfair are not legitimized by transparency. 
Transparency, in the latter case, is viewed as insufficient to help consumers protect themselves 
against harsh substantive consequences. Procedural fairness is more in line with the approach of 
the courts in Cyprus, where for example the fairness test of Directive 93/13 was limited to the 
search for bad faith or undue influence in agreeing on the terms; Greek courts, in contrast, apply 
a more protective ethic taking the bank’s dominant macroeconomic position and its superiority 
at the microeconomic level over their clients into account. 

4.9.1 EU law as a tool for contract modification

The European Commission has emphasized at the early stages of application of Directive 
93/13 that the continued use of terms deemed unfair - which leads to a significant imbalance 
in the contractual relationship between the parties - undermines not only the interests of 
the consenting party but also the legal and economic order as a whole.203 In particular, the 
Commission highlighted that the economy can function correctly only if resources are optimally 
allocated, while this is possible only if the market is competitive enough and if the relations 
between the economic operators are balanced. This, in economic terms, means that a risk should 
be borne by the person who is best able to prevent this risk or to insure himself against it; 
an obligation must be assumed by the person who is best placed to assume it.204 Unfair terms 
shift the burden of risks and obligations by externalizing the costs in question with two major 
consequences: (i) prices do not reflect true costs, creating distortions to competition in favour 
of less efficient companies and leading to lower quality products and services; and (ii) the costs 
incurred by society are higher, because the risks and obligations are borne by persons other than 

199 Willett 2012, p. 420.
200 Ibid.
201 Ibid.
202 Ibid.
203 Report on the implementation of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer 
contracts, 27/04/2000, COM (2000) 248 final, 13.
204 Ibid.
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those who could bear them most efficiently from an economic viewpoint.205 
After the financial crisis, and as a result of the high amounts of over-indebtedness in Europe, 

legal scholars have argued for a shift in contract law towards the realization of the “social function 
of contract”, instead of resorting to the formalistic understanding that arguably prevails to this 
day.206 Based on this view, EU contract law is underpinned by a formalistic understanding of 
contract law, which has led to welfare losses in the field of housing since 2008 through evictions, 
homelessness or social exclusion. For example, the provision of Article 6(1) of Directive 93/13 
that establishes that contracts should remain valid if a contractual provision is held to be unfair, 
is viewed as rather formalistic since it reflects the pacta sunt servanda principle, and a more 
flexible approach to adverse events could help prevent the danger of welfare losses.207 By adopting 
such a flexible approach in the EU legal order, courts, arguably, will be enabled to assess the 
fairness of a contract from a material point of view.208 However, EU law has been employed to 
deal with the consequences of the financial crisis, more particularly, the fairness requirement of 
Directive 93/13, and is witnessing a resurgence both through CJEU caselaw and as a result of 
legislative amendments.209 Additionally, with Article 11a of the Unfair Commercial Practices 
Directive (Directive 2005/29), the possibility of terminating the contract as a remedy of an 
unfair commercial practice is introduced.210 This will further highlight the role of EU law as a 
tool for contract modification.

4.9.2 Rebus sic standibus as a solution to the Subprime Crisis

As Schmiegelow and Schmiegelow argue, the principle of rebus sic standibus can be used as 
a functional contribution to solve the crisis by enabling the modification of contracts in view of 
the changed circumstances.211 Using the caselaw from the Reichsgericht212  as a functional pattern 
for contract modification in an economic crisis, this argument follows the reasoning behind 
Article 1195 of the French Civil Code, in that the parties are renegotiating the contract and agree 
on a change that would enable the contract to function, but it also involves judicial imposition 
of a contractual adjustment with the negative implications that this involves.213 The principle, 
according to legal scholars, should apply wherever possible pending legislative, executive or 
judicial solutions especially in re-pricing of “toxic assets” that constitute a burden in the balance 
sheets of banks. As they posit, it will be in the financial industry’s own best interest to rebuild 

205 Ibid.
206 See Domurath 2016, p. 758-771. Domurath refers to the idea of the “social function of welfare” as the promotion 
of financial inclusion under non-discriminatory conditions, hence, providing access to credit to all citizens as a means of 
fighting poverty and social exclusion. Domurath believes that this expansion of credit is inconsistent with the traditional 
formalistic stance of contract law.
207 See ibid, p. 764. The argument for the utilization of the rebus sic standibus doctrine may be also viewed in this light. 
See Section 4.9.2.
208 Ibid, p. 770.
209 On contractual adjustment see the judgment of the CJEU in C-260/18 Kamil Dziubak, Justyna Dziubak v. Raiffeisen 
Bank International AG [2019].
210 See Section 5.9.
211 M. Schmiegelow, H. Schmiegelow, “Contract Modification as a rebus sic standibus Solution to the Subprime Crisis”, 
in Schmiegelow, Schmiegelow 2014.
212 See Smits 2015a, p. 141 et seq.
213 See Oosterhuis 2016, p. 127.
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Hayekian spontaneous order214 by simultaneously initiating processes of contract modification 
and balance sheet adjustment: “The sooner this happens, and the lower the levels at which banks 
can crystallize losses, the easier it will be for them to rebuild capital adequate for the resumption 
of their function of financial intermediation”.215   

However, the financial crisis has not only damaged the subsistence of the ab initio regarded 
as weak party of the contract but also its counterparty, the credit institutions, which now face 
depreciation of their assets, continuous reduction of their available funds, an increase in costs and 
also limitations as to the sources of liquidity. This is due to an outflow of deposits, while at the same 
time credit institutions are being subject to stricter prudential supervisory obligations to freeze 
funds and maintain solvency or capital adequacy ratios and liquidity ratios.216 Opposing forces 
collide with the ultimate goal of reforming the essential terms of the credit contract in different 
directions in view of the rapid change of circumstances compared to the existing conditions 
at the time of conclusion of the contract. According to Demetrios Roussis, the essential terms 
of the credit agreement consist of the amount of the loan or credit, and its repayment terms, 
including the interest rate of the contract and its calculation process, the amount and method 
of adjustment of the creditor’s consideration, the interest charges, as well as the terms referring 
to the collateral agreement that secures the creditor’s claim by which the debtor provides real or 
personal guarantees.217 

The importance of contract modification in the form of sustainable restructurings of non-
performing loans was realized by the European Commission in the Cyprus Country Report 
where it was emphasized that a gradual reduction in bad assets, combined with increasing and 
more sustainable restructurings of non-performing loans, is expected to ease credit conditions 
in the future and support investment growth.218 The Central Bank of Cyprus stepped up its 
monitoring of banks’ non-performing loans and early arrears management, notably by setting up 
and publishing loan restructuring targets for each bank. Under Article 6(2)(a) of the Directive 
issued by the CBC based on the Law on the Functioning of Financial Institutions,219 each credit 
institution shall develop a complete and thorough Strategy for Arrears Management which shall 
include provisions for credit restructuring and modification. The strategy of each institution 
shall strive to promote a just and cooperative case-by-case approach in handling debtors that 
face financial difficulties.220 Under Article 11(1), each credit institutions should develop and 
implement an appropriate framework for the restructuring of credit facilities that will enable viable 
debtors to restructure their debt. Such framework should provide for case-by-case evaluation. In 
this framework credit institutions are called upon to establish an internal independent appeals 
process that will examine whether the provisions of the Code of Conduct for handling debtors 

214 Friedrich Hayek used the idea of spontaneous order to explain the social order that results from human actions and 
not human design. Hayek 1969.
215 M. Schmiegelow, H. Schmiegelow, “Contract Modification as a rebus sic standibus Solution to the Subprime Crisis”, 
in Schmiegelow, Schmiegelow 2014, p. 86.
216 Roussis 2013, p. 494. According to the author, in Greece, Article 388 of the GCC provides the framework for 
adjusting the essential terms of a credit agreement.
217 Ibid.
218 Commission Staff Working Document, Country Report Cyprus 2016 Including an In-Depth review on the 
prevention and correction of macroeconomic imbalances, Brussels 7.4.2016 SWD (2016).
219 Directive issued by the Central Bank based on Article 41 of Law 66(I)/1997 as amended.
220 Portfolio segmentation is also an important part of the strategy since it allows credit institutions to adopt and adjust 
different restructuring solutions in different sectors of their loan portfolio.
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that face economic difficulties is complied with in the restructuring solution proposed; and in 
the event of rejection of the restructuring solution, review whether it is the appropriate and 
compatible solution for the case beforehand.221 Debt restructuring, according to the Directive, 
should not lead to the undue hardship of the debtor.

A notional application of the rebus sic standibus on a voluntary basis by all parties concerned, 
based on the proposal by Schmiegelow, would involve the initial teasing rate of 2% for subprime 
mortgages to continue to apply. Beyond that level, foreclosures would be considered inadmissible 
in terms of good faith.222 The principal would be reduced in line with levels of pre-bubble house 
values. Banks would open negotiations on mortgage modification across the board with their 
subprime clients by offering the terms mentioned above.223  

Such provisions may be found in the Directive of the CBC that provides for provisional 
restructuring solutions that credit institutions can implement when restructuring debt.224 
According to the Directive, banks, inter alia, may only require payment of interest in order for 
the loan principal to remain unchanged. Furthermore, credit institutions may require reduction 
of the amount of repayment installments for a specified short-term period (this may also involve 
a balloon payment). Interest rate cuts are also provided as a possible provisional restructuring 
solution. As permanent restructuring solutions are proposed, among others, the extension of the 
repayment period of the loan, interest rate cuts, modification of contract terms that may amount 
to a considerable burden for the debtor as well as the write-down of debt (debt forgiveness) which 
may be offered as a last resort option.225 The CBC notes that debt forgiveness should be a remote 
option since it may lead to moral hazard.226 It may be that existing borrowers whose loans are in 
good standing feel that they are treated unfairly since other debtors get reductions in the interest 
rates or write-downs. According to Marios Clerides et al. : “this well-intended directive [...] had 
the unintended consequence, whereby problem borrowers, with the encouragement of their legal 
advisors, were threatening to instigate criminal proceedings against banks and their staff, who did 
not apply the directive ‘correctly’”.227 Restructurings were, thus, turned into a compliance issue. 

The argument for application of the rebus sic standibus is based on the fact that without 
the pressure of foreclosures, housing markets in the most heavily affected areas of the US would 
bottom out faster and in a more sustainable measure. Re-pricing of mortgage-backed securities 
and write-downs in bank balances, the argument goes, could begin immediately on the notional 
basis of a return to the initial 2% interest and a reduction of the principal in line with levels of 
the pre-bubble house values.228 This would reduce the risk capital of banks to adequate levels on 

221 Article 34 of CBC Directive, op. cit.
222 M. Schmiegelow, H. Schmiegelow, “Contract Modification as a rebus sic standibus Solution to the Subprime Crisis”, 
in Schmiegelow, Schmiegelow 2014, p. 111.
223 Ibid. Such an application of the principle found its way into a draft proposal that did not eventually materialize of the 
“Helping Families Save Their Homes in Bankruptcy Act” by the Obama Administration in January 2009, where it was 
provided that judges had the power to present the parties with the functional option of reducing the principal and interest 
of subprime mortgages. H.R. 200 – 111th Congress: Helping Families Save Their Homes in Bankruptcy Act of 2009.
224 Note, however, the voluntary nature of the provisions rather than judicial imposition.
225 Such write-downs have indeed taken place for persons with health issues, unemployed and elderly people. See 
Stockwatch, “The State Writes-Down Loans of Bad Debtors”, 21/02/2018, [in Greek].
226 Directive of CBC, op. cit.
227 M. Clerides et al., “The Cyprus Experience in Dealing with Private Sector NPLs”, in Monokroussos, Gortsos 2017, 
144.
228 M. Schmiegelow, H. Schmiegelow, “Contract Modification as a rebus sic standibus Solution to the Subprime Crisis”, 
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the basis of clean balance sheets. Losses and hence capital needs would, thus, crystallize at lower 
levels. The negotiation outcome may result in write-downs as the best case assumption; however, 
this is preferable to waves of foreclosures. Contract modification, therefore, will be perceived 
as a requirement of good faith in cases of macro-change of circumstances. In credit contracts, 
this will crystallize by minimizing the spread of banks and extending the repayment period for 
debtors. Such a proposal, although not based on an understanding of the requirement of good 
faith, was introduced by the Parliament in Cyprus under the Restructuring of Credit Facilities 
Law of 2016. The Law provided that:

In cases of provision of credit facilities to non-professional investors, and/or 
transfer of rights that arise from the provision from a credit institution to a non-
professional investor borrower, which is guaranteed with securities or shares, the 
credit institution in the process of restructuring should proceed with an offset of 
the price provided with the nominal value of the securities or shares, excluding 
the current value of the shares at the date of signing the restructuring, writing off 
the interest already paid for the said securities or shares. The maximum sum that 
a credit institution can claim is the sum that consists of the debt according to the 
initial contract for the provision of credit services and consists of the contractual 
rate and the interest rate that may not exceed 2%.229 

This provision was challenged by the President of the Republic as being in breach of Articles 
23, 26, 28 and 35 of the Constitution.230 Article 23 provides for the right to property while 
Article 26 for the freedom to contract. The Court only considered these two articles in holding 
the Law as unconstitutional as a violation of the right to property, which consists of rights arising 
out of public or private law relationships that are either declared through a court ruling or may 
generate legitimate expectations that they could be satisfied judicially. Therefore, such property 
rights may arise where there is a sufficient legal basis for the claim and especially where that claim 
is founded on a legislative or regulatory provision or under caselaw. The Court made reference to 
a judgment of the Conseil d’Etat in Greece where it was decided that property consists of rights 
in rem as well as property rights and vested economic interests, thus covering rights that arise 
under the law of obligations.231 Furthermore, the Court held that the provision of the Law is an 
unacceptable limitation of the freedom to contract of credit institutions. 

Starting from the very essence of the argument, it is questionable whether the sharp 
deterioration of the economy constitutes an unexpected change of circumstances that would 
render such contractual adjustment necessary. Greek caselaw in certain cases has recognized 
that due to the unforeseeable and exceptionality of the circumstances at the time of conclusion 
of the contract, its performance is rendered excessively onerous for a contractual party who 
had not assumed such risk.232 This position invokes the characteristics of the current economic 
crisis i.e. its long duration, its profound impact on the contracting parties, in particular the 
rapid depreciation of debtors’ assets and their subsequent insolvency due to the loss of fixed 
income sources, high price increases, and significant increases in taxation. This is perceived as a 

in Schmiegelow, Schmiegelow 2014, p. 111.
229 Translation by the author.
230 President of  the Republic (Πρόεδρος της Δημοκρατίας) v. House of  Representatives (Βουλή των Αντιπροσώπων), [2017].
231 Συμβούλιο της Επικρατείας, Lawyer Association Kalamata (Δικηγορικός Σύλλογος Καλαμάτας κ.α.) v. Minister of  Finance 
(Υπουργού Οικονομικών κ.α.), [2012].
232 See also Roussis 2013.
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substantial change in circumstances that allows for the reform of the contractual terms. However, 
since both contracting parties are subject to the negative repercussions of the financial crisis, there 
has been no reversal of the relationship of reciprocity233 between the parties to the detriment of 
one of the contracting parties. Thus, the possible avenue for debtors to raise a claim of changed 
circumstances is limited if such circumstances originated exclusively from the sphere of influence 
of the lender, who ought to have foreseen it. Hence, the latter should bear the risk of such 
deterioration of financial conditions.234 This may be true if it concerns only the purely systemic, 
for the banks, side of the crisis. In the case of Cyprus, certain financial institutions were aware of 
the possibility of systemic failure and had not taken measures to mitigate such risks. However, 
such a solution is one-dimensional and inequitable since it allocates contractual risks of the 
borrower’s personal financial situation and performance of his/her obligations to the financial 
institution, which is outside of the influence of the institution itself.235  

On the other hand, a more conservative approach regards the conditions following the 
economic crisis as not enough to be characterized as an unexpected and extraordinary event 
to activate the corresponding provisions.236 Furthermore, the current circumstances cannot be 
regarded as a situation that disturbs the inherent basis of the transaction (grosse Geschaftsgrundlage), 
i.e. the economic data on which both parties based their consent to enter into the agreement.237 
English courts have consistently ruled that even abrupt changes in costs are a risk from the outset, 
assisted also by the frequent use of “fixed price” clauses of contracts.238 Therefore, they limit 
the interference only in marginal cases where the impact of the financial crisis on the debtor is 
essentially equivalent to the latter’s inability to perform.

 The more conservative argument is based on the fact that the current situation did not 
arise suddenly and completely unexpectedly, especially if one considers the warnings and reports 
by various international organizations.239 This is true both for Greece and Cyprus. In this context, 
according to Roussis, the use of the balancing function of the principle of good faith instead 
of the rebus sic standibus clause is a more advantageous approach since it can better respond 
to the need for weighting competing interests and achieve a fairer distribution of contractual 
risks.240 Given that in Cyprus the law of excuse renders agreements that are impossible to be 
performed voidable, such an approach would result in negative externalities for the entire system. 
Directive 93/13 provides that in the event that a contractual term is held unfair, the contract 
continues to apply in the absence of said term. This is particularly important since, as the courts 
in Cyprus have held in certain cases,241 contractual agreements of long duration produce certain 
fait accomplits.  In the case of credit agreements, the effect of good faith is even more substantial 
since there is disagreement between the parties as to which of them will achieve a restructuring 
of the essential terms of the contracts to its advantage. Roussis suggests that in such situations 

233 Or the ‘mutuality requirement’. See also, E. Florian, A. Stremitzer, “Moral Institutions of Promise Keeping”, ETH 
Zurich Working Paper.
234 See Roussis 2013.
235 Ibid.
236 See also Section 4.8, and the conservative approach of Cypriot courts in cases following the military invasion by 
Turkey.
237 See Roussis 2013.
238 Dellios 2012, p. 246.
239 Ibid.
240 Ibid.
241 See case analyzed in Section 5.7.4.2.
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it is possible to group together cases with common traits and formulate rules that will guide the 
enforcer of the law and prevent legal uncertainty.242 As will be seen in the following Sections, this 
has been the impact of the good faith requirement provided under Directive 93/13 through the 
decisions of the Financial Ombudsman in Cyprus.243  

There is a consensus among experts in Cyprus as well as in Greece that the problem of 
NPL is a structural problem of dealing with strategic defaulters.244 In Greece after the activation 
of online auctions and the sales of bad loan portfolios, there has been a drastic change in the 
behavior of borrowers who started requesting settlements for their loan portfolios. This, according 
to the banks, reveals strategic defaulters may account for up to 40% of NPL.245 In Cyprus it is 
estimated that among the €7 billion of problematic loans only 1/3 of such loans amounts to 
vulnerable debtors.246 This is commonly attributed to the fact that contract enforcement is weak 
and slow. As Matthieu Chemin indicates a slow judiciary implies more breaches of contract and 
discourages companies from undertaking relationship-specific investments, impedes the access 
of companies to formal financial institutions and favours inefficient dynasties.247 At the same 
time, the significant protection afforded to the primary residence acts as a de facto moratorium 
on foreclosure, providing a blanket protection for the primary residences and undermining 
incentives for debtors to engage with creditors, while at the same time encouraging strategic 
default. For that reason, the legislature made amendments to the legal framework on private 
debt restructuring, making foreclosures swifter and introducing electronic foreclosure in order 
to provide banks with sufficient tools to tackle NPL. Other jurisdictions introduced simplified 
procedures aimed at dealing with the overload of cases that the courts are burdened with. For 
example, in Belgium an administrative recovery procedure instead of a jurisdictional procedure 
(summary order for payment) is set in place for the recovery of unchallenged claims providing 
bailiffs (huissiers de justice) a key role in said procedure.248 In Cyprus, however, independent 
authorities have no law enforcement power and the courts have to intervene for the issuance of 
an enforceable title.249  

4.10 Conclusions

This general presentation of some of the traditional principles of the law of contracts in 
Cyprus and the specific instruments of EU derivative law indicates that certain provisions of EU 
law are more closely linked to continental legal thinking. For example, duties of disclosure derive 
from the principle of good faith and were already part of continental legal structures prior to EU 
adoption or have been extended with the French reform that, in its amended version, provides 
that any information that has a direct and necessary relationship with the content of the contract 

242 Roussis 2013.
243 See Section 5.8.1.
244 Based on reports and interviews found in the local media.
245 See Y. Papadoyiannis, Kathimerini, “Strategic defaulters are now believed to account for 40 pct of NPLs”, 10/03/2018. 
246 See “Approval of the ‘Estia’ plan and the NPL management body”, 03/07/2018, Offsite News.
247 Chemin 2004.
248 Voet 2015, p. 147-158.
249 See Section 6.6.7.1.
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or the status of the parties falls within the duty of disclosure.250 The fact that Cyprus law does 
not provide for a general duty to make disclosures during contractual negotiations251 implies that 
if a trader omitted to inform the consumer of material facts, this does not give rise to a cause 
of action. Outside the context of contracts of the utmost good faith, as well as cases involving 
relationships of trust and confidence, the law in Cyprus did not embark on a discussion about 
whether an implied duty of good faith in the performance of a commercial contract exists as is 
the case in other common law jurisdictions.

This Chapter laid the theoretical foundation for the analysis that follows in Chapters 5 
and 6 which examine the impact of EU law on the law of contract in Cyprus. Matters of risk 
allocation and contractual interpretation were analyzed as well as the importance placed on 
freedom of contract. This analysis has shown that continental law is more sensitive to the general 
criticism about the freedom of contract that is regarded as being of little value when one party 
has no alternative than accepting a set of terms proposed by the other party (which also touches 
upon the issue of consent). The principle of good faith usually acts as a counterweight to such 
problems linked to the freedom of contract, while the rebus sic standibus doctrine derives from 
the principle of good faith. The importance of the rebus sic standibus doctrine was highlighted 
after the financial crisis (as well as following the coronavirus outbreak)252 as a form of treating 
over-indebtedness through contractual adjustment. By comparing the approaches taken to the 
fairness of contracts in the continental law of obligations and the common law of contract, it was 
seen that EU law is more closely oriented to the continental legal tradition. This places pressure 
on the law of contract in common law jurisdictions to satisfy the requirements that EU law 
commands. After the financial crisis, and as a result of the high amounts of over-indebtedness 
in Europe, scholars have argued for a shift in contract law towards the realization of the “social 
function of contract”, instead of resorting to the formalistic understanding that arguably prevails 
to this day. The introduction of individual remedies, including the termination of a contract 
that was concluded as a result of an unfair commercial practice, is expected to further influence 
national systems of private law primarily based on the pacta sunt servanda principle.253 

What is more, the analysis in Chapter 5 will show that EU law allows for a more flexible 
approach since, as the example of Greece and other continental jurisdictions indicates,254 as well 
as the sectorial regulators in Cyprus empowered under EU law,255 the good faith requirement of 
Directive 93/13 has been utilized in cases following the financial crisis as a mechanism allowing 
the adaptation of contracts to the changing circumstances.256 Nevertheless, and despite the 
mixedness of the legal system of Cyprus, Cypriot courts have been resistant to outside influences 
in the realm of contract law. Good faith, as will be seen in Chapter 5, has penetrated the system 

250  Thus, extending the precontractual duty of disclosure to any information which is of decisive importance for the 
consent of the other party. See Sirena 2017, 357. Article 1112-1 - Celle des parties qui connaît une information dont 
l’importance est déterminante pour le consentement de l’autre doit l’en informer dès lors que, légitimement, cette dernière ignore 
cette information ou fait confiance à son cocontractant.
251 See also Section 5.5.1.
252 For an overview of extraordinary measures regarding contracts following the coronavirus outbreak see V. Jentsch 
“Government Responses on Corona and Contracts in Europe: A Compilation of Extraordinary Measures in Times of 
Crisis” EUI Working Paper Law 2020/11.
253 See Section 5.9.
254 See Section 5.2.1.2.
255 See Section 5.8.
256 See C-260/18 Kamil Dziubak, Justyna Dziubak v. Raiffeisen Bank International AG [2019].

141



Part I

as a legal irritant, more than the reception of the principle in English contract law.257 The next 
Chapter will elaborate more on the reception of the requirement of good faith in the law of 
contract in Cyprus.

 

257 See Section 5.7.4.
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Part II.
Approximation from Practice





V.
The Impact of European Law on Contract 

Law in Cyprus

5.1 Introduction - The Cyprus Crisis 

This Chapter examines the impact of EU law on contract law in Cyprus, specifically as it 
relates to credit contracts in the aftermath of the financial crisis. It first provides the legal framework 
recently put in place for private debt restructuring and later focuses on the interpretation 
of contractual terms by reference to the jurisprudence of Cyprus courts. The analysis of the 
interpretation of contractual terms by courts is important as it indicates the influence of EU law, 
in particular the consumer acquis and Directive 93/13, on contract law in Cyprus. Thus, it will 
tackle the main research question of this dissertation, as far as the impact of EU law on Cyprus 
contract law is concerned. This jurisprudence will be compared with Greek jurisprudence to 
understand the differences and divergence in the application of EU law. The liability of banks 
for mis-selling practices and the relevant legal framework will be explored, comparing the duties 
that banks hold under continental law as a result of the good faith principle, with an emphasis on 
Greek law. The impact of EU law, in particular MiFID I and II, will be explored by referring to 
recent jurisprudence of the courts where a clear shift can be seen from previously held positions. 
Lastly, the Chapter examines the legislative control of fairness, more specifically, the European 
directives for the protection of consumers and their implementation and impact in Cyprus, as 
well as the difference in their application by the courts in contrast to the public authorities/
sectoral regulators that are called upon under transposing legislation to enforce the law. In 
conclusion, the Chapter briefly examines the recent proposal for a New Deal for Consumers by 
the EU and how this may further challenge the legal system of Cyprus. 

Before examining the impact of EU law, it is worth digressing in order to provide the 
framework for the financial crisis in Cyprus. Over the last decade and as a result of integration 
into the EU and the Eurozone, there was a significant growth in professional services in Cyprus. 
European integration has arguably helped Cyprus emerge as a leading regional provider of 
international banking services together with related accounting, legal and other professional 
services.1 The rapid growth has been accompanied by growth in foreign financial inflows, which 

1 PIMCO, Independent Due Diligence of the Banking System of Cyprus, February 2013, p. 8.
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in turn led to the dramatic expansion of the balance sheets of Cyprus banks.2 This growth in 
total assets, along with lending standards that focused much more on the collateral of a loan 
than on the borrower’s debt service capacity, resulted in one of the highest levels of private sector 
credit as a share of GDP of any economy on record.3 According to the PIMCO due diligence 
report, the banking system and lending practices in Cyprus are characterized by a number of 
idiosyncratic features that differentiate Cyprus from other international banking systems.4 These 
features include: 

 - prevalence of asset-based lending practices

 - extended foreclosure and legal resolution timeline 

 - cross-collateralization across loans and borrower groups5 

 - provisioning methodology and impairment recognition practices

 - prevalence of loan modifications in lieu of problem loan servicing

 - recognition of unpaid interest within interest income

 - reliance on international banking operations

 - lending practices of the cooperatives sector.6 

The cooperative sector’s weak governance - as there was a lack of effective and binding 
oversight of individual cooperative credit institutions by the Central Cooperative Bank (which 
was the institution responsible for oversight and not the Central Bank of Cyprus)7  - and poor 
lending policies - over-reliance on property which in turn increased the risk of losses associated 
with economic downturns – made it ran into difficulties and eventually being sold to another 
Cypriot bank.8 Along with the cooperative credit sector, all banking institutions were highly reliant 
on collateral which leads to the underwriting of loans that is often coupled with less attention 
being paid to a borrower’s ability to service debt, whereas the practice of requiring guarantees 

2 Ibid, total assets of the Cyprus banking sector were €143 billion as of 31 March 2012.
3 See in general “The Financial Crisis Spreads to Cyprus” in Theodore, Theodore 2016.
4 PIMCO, Independent Due Diligence of the Banking System of Cyprus, February 2013, p. 6-7.
5 Cross-collateralization is the practice whereby loans are backed by multiple properties as collateral, or a single property  
on multiple loans, or multiple properties as collateral on multiple loans.
6 According to the IMF, the cooperative credit sector is an important player in the Cypriot banking system holding an 
overall market share of 45% in domestic deposits and 25% in domestic loans. Cyprus: Third Review under the Extended 
Arrangement under the Extended Fund Facility and Request for Modification of Performance Criteria – Staff Report; 
Press Release; and Statement by the Executive Director, IMF Country Report No. 14/92 (2014). These practices are 
under scrutiny since the buy-out of the cooperative sector and the establishment of an inquiry committee investigating 
any wrongdoing led to the failure of the cooperative sector. Such practices included, e.g. the provision of loans with zero 
limit that became non-performing, see Stockwatch, “Loans with Zero-Limit”, 22/10/2018 [in Greek]. The Financial 
Ombudsman has also brought cases involving fraud, conspiracy to defraud, securing credit with misrepresentations and  
forgery as a result of practices in the cooperative sector to the attention of the Attorney General.
7 Cooperative Societies Supervision and Development Authority.
8 An example of such practices can be found in G. Psyllides, “Former co-op bosses plead not guilty to fraud”, Cyprus Mail 
19/06/2018. According to the Association for the Protection of Borrowers, the coops referred borrowers to arbitration, 
excluding them from the procedure of selecting the arbitrator, and committing their property simply by the referral to 
arbitration. For more see InBusinessNews, “The Association for the Protection of Borrowers requests the end of privileges 
to Cooperatives”, 27/10/2016 [in Greek].
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from both the borrower and third parties is widespread.9 This practice, a result of the institutional 
infrastructure, has the effect of distributing the debt burden through the borrower group and 
broadening the range of resolution options available to the creditor. Heavily collateralized loans 
meant higher risks stemming from the increase in property prices.10 The collateral-focused lending 
practice has served its purpose under more normal economic conditions, since borrowers who 
were unable to meet their obligations could resolve their difficulties by selling property, releasing 
equity or pledging further collateral. The slow-moving “foreclosed property auction process” 
under the Government Land Registry Department added to the problem of NPL stockpiling.11 
Despite the Central Bank of Cyprus’s reduction of the maximum loan-to-value ratio,12 the real 
estate market collapsed, leading borrowers to fall further into arrears. Therefore, the attention 
to collateral as well as the inattention to debt service capacity (LTI) explains the high levels of 
non-performing loan ratios in Cyprus,13 which has been the main concern of the economy since 
2013. 

Cypriot households are the most leveraged in mortgage loans in the euro area and had the 
highest share of consumer loans secured by mortgages.14 Additionally, the slow-moving legal 
and judicial system led to a buildup of NPL stock waiting before the courts.15 It is also argued 
that the vulnerability of borrowers was exacerbated as a result of the bail-in.16 It is projected that 
full recovery can be expected in a time span of 8 to 10 years (although the coronavirus outbreak 
may render such predictions optimistic).17  Private sector debt remains excessive.18 This Chapter 
firstly addresses the legal framework for private debt restructuring in Cyprus and to what extent 
reforming the terms of the contract (be it essential/core or ancillary terms) is permissible under 
Cyprus and Greek law, by comparing jurisprudence from both jurisdictions, in order to draw 
conclusions about the implementation of European law, and to what extent Cyprus is converging 
towards the continental approach in contractual interpretation (as a result of Directive 93/13). 
At the same time, the intrusion of public regulatory standards is addressed and how they alter the 
traditional contractual relationship between the bank and its customer. The liability of financial 
institutions for mis-selling practices is analyzed and the approach of Cypriot courts as a result of 
the intrusion of such public regulatory standards prescribed by the EU. The Chapter will later on 
deal with the legislative control of fairness as a result of the consumer acquis and the effect that 
the acquis has had upon the legal system of Cyprus by analyzing the jurisprudence of the courts, 

9 Clerides et al., “The Cyprus Experience in Dealing with Private Sector NPLs”, in Monokroussos, Gortsos 2017. The 
European Central Bank expressed its concerns over the recent practice of Cypriot banks of exchanging debt for collateral.
10 Clerides et al., “The Cyprus Experience in Dealing with Private Sector NPLs”, in Monokroussos, Gortsos 2017, p. 140.
11 Ibid.
12 LTV ratio changed to 80 percent for first home buyers and 70 percent for vacation homes, in order to provide a buffer 
against property price declines. “Cyprus: Financial Sector Assessment Program Update – Technical Note – Measuring 
Banking Stability in Cyprus”, IMF Country Report No. 09/171, May 2009.
13 In December 2015, the total NPL ratio was 45% of which household debt was 55%.
14 Clerides et al., “The Cyprus Experience in Dealing with Private Sector NPLs”, in Monokroussos, Gortsos 2017, p. 133.
15 Ibid, 140.
16 Ibid.
17 According to the Governor of the Cyprus Central Bank, Stockwatch, “NPL clearing in 10 years”, 26/05/2017 [in 
Greek].
18 Council Recommendation of 12 July 2016 on the National Reform Programme of Cyprus and delivering a Council 
opinion on the 2016 Stability Programme of Cyprus, OJ C 299/07.
The proportion of NPLs in corporate and household loan portfolios has declined slightly to 52.7% in June 2017, COM 
(2018), op. cit.
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which apart from contracts of the utmost good faith, as well as relationships of trust based on the 
principles of equity, it does not recognize a general duty of good faith in commercial contracts. 
The approach by the courts in Cyprus is stricter than that evident from the jurisprudence of 
English courts, where there have been instances that a duty of good faith was recognized in 
commercial contracts as a result of the incorporation of such a duty in the terms of the contract.19  
Lastly, the changing landscape as a result of the public enforcement of the consumer acquis is 
examined, highlighting the role of continental authorities in the decisions of sectoral regulators. 

5.2 The Legal Framework for Private Debt 
Restructuring in Cyprus

 The legislature in Cyprus has introduced specific procedures to deal with the severe 
consequences of the financial crisis impacting on the performance of contractual obligations. 
Cyprus undertook a comprehensive reform of the legal framework for private debt restructuring20 
which has been overhauled in order to accelerate the resolution of non-performing loans, 
covering issues of insolvency and bankruptcy for individuals and providing for protection of 
their principal residence. Cyprus-specific structural issues complicated debt restructuring due 
to the prevalence of secured credit combined with excessive use of personal guarantees,21 as well 
as irregularities with the issuance and transfer of title deeds and the growing delays in court 
proceedings.22 The legal and institutional structure in place before the crisis combined with the 
strong professional services industry and the favorable tax regime were perceived as contributing 
largely to the success of Cyprus as a regional business and financial center.

However, the crisis exposed underlying weaknesses of the system, while it exacerbated 
the problem of substantial delays in court proceedings which were already on the rise,23  thus 
making resolution of commercial disputes lengthy and inefficient as a result of the outdated civil 
procedure rules. Households and companies failed to meet their contractual obligations, putting 
banks under stress.24 The enforcement and foreclosure regime was weak and slow, and insolvency 
laws were outdated. The procedures for issuance and transfer of title deeds were problematic since 
procedural impediments and high costs of issuance of title deeds for immovable property have led 

19 See Section 4.7.
20 Law 65(I)/2015; Cap. 5 Bankruptcy Law; Cap. 113 Companies Law; Law 64(I)/2015; Law 5(I)/2015. The Central 
Bank is also required under the amendments to report quarterly to Parliament on the use of foreclosure by banks 
indicating the intention of the legislators to closely monitor developments.
21 Personal as well as corporate guarantees are used as a means of establishing security, a guarantee being a contractual 
right on the beneficiary that requires no consent, filing or registration. Guarantees pursuant to Cyprus contract law must 
satisfy all preconditions for a contract to be duly constituted including the existence of consideration. Since the nature of 
the guarantee implies a lack of direct consideration, it is customary practice to enter into such guarantees as a deed. See 
Kannava Kitromilidou & Co LLC, “Cyprus” in A. Nassiri 2017.
22 IMF Country Report No. 17/376, Cyprus: Selected Issues, November 2017, p. 30.
23 A case indicating the inefficiencies of the previous framework, the substantial delays in court proceedings as well as the 
omissions of the advocates is Athinakis Theocharous et. al. v. Εύρου Ευριπίδου κ.α., [2016]. In that case the claimants were 
arguably delaying filing their claim before the Court until the insolvency framework was in place. See also, Alpha Bank 
Cyprus v. Χριστάκης Γεωργίου Θεοδώρου [2017].
24 IMF Country Report, op. cit. note 22.
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to an increasing discrepancy between the economic ownership and the formal possession of titles. 
The delays in the issuance and transfer of title deeds (up to 10 years to get a title deed)25 resulted 
in a situation where homeowners do not legally own the properties which they have purchased 
when fulfilling their obligations under the purchase contract. This discrepancy between contract 
and property law presents a complication as to debt restructuring by creating potential conflicts 
between multiple debtors in foreclosure and insolvency proceedings.26 

The initial reaction to the crisis focused on the promotion of voluntary negotiations. 
Under the Arrears Management Directive,27 the Central Bank of Cyprus addressed the topic 
of non-performing loans management. The Directive aimed to foster debt restructuring by 
banks, on the condition that clients are considered viable. It requires the establishment by the 
banks of an independent Arrears Management Unit, entrusted with the adoption of specific 
restructuring solutions tailored to different segments of the loan book. Moreover, it had the aim 
of improving the discipline during credit-granting processes by requiring that the credit decision 
is to be based solely on the client’s ability to repay the debt and not on collateral considerations. 
This is stipulated by specific sets of documents in order for the affordability assessment to take 
place. Banks can define a clear policy, subject to specific limits in terms of the loan-to-value 
ratio and debt-servicing capacity, in accordance with its risk appetite. However, no specific 
requirements exist for the calculation of the credit risk-mitigating effect of collateral. The Central 
Bank has not provided additional incentives to reduce the reliance on collateral.28 The Council 
Recommendation stresses the banks’ limited access to information on borrower’s income and 
assets, despite the creation of the credit registry.

The authorities took measures to facilitate the reduction of the large pool of non-performing 
loans “in line with relevant international best practices”.29 This reform was hence motivated by the 
Doing Business best practices,30 while the model being used was the insolvency regime of Ireland, 
a country with a similar legal system and relative success in implementing a major personal 
insolvency reform in 2012.31 The new framework introduced: (i) for companies, a new debt 
restructuring (examinership) procedure and modernized law on the liquidation of companies 
with an aim to speed up processes, and (ii) for natural persons, new arrangements for restructuring 

25 Ibid, p. 32.
26 Ibid, p. 32. The Report provides an example where this discontent will prove problematic: in cases where a developer 
defaults on a bank loan that financed the development and title deeds for individual units were not issued and transferred 
to buyers, the developer’s creditor can foreclose on the individual units and evict individuals residing in those units 
[‘trapped buyers’]. The Transfer and Mortgages of Real Property (Amending) Law 139(I)/2015 allows the encumbrance 
to be transferred to other of the developer’s properties (or the guarantors, directors etc.), thus facilitating title transfers.
27 Directive on Arrears Management of 2015 repealed the Directive of 2013 315/2013.
28 ECB, Stocktake of national supervisory practices, op. cit., 31.
29 IMF Country Report, op. cit. note 22, p. 33. The overall aim of these new legal frameworks for foreclosure and 
insolvency is to reduce the time and cost of enforcing loan collateral, while also incentivizing repayment discipline. A 
troubled borrowers’ framework was set up, including a Code of Conduct for banks and the mediation process between 
creditors and borrowers, headed by a Financial Ombudsman. The bankruptcy law was amended to permit automatic 
discharge of bankrupt individuals after 3 years, in line with EU best practice making personal bankruptcy regime more 
debtor-friendly. It gives over-indebted individuals a better chance of a fresh start, on the basis of full cooperation, 
disclosure and surrender of assets. This discharge covers, for the first time, secured debt in order to permit a mortgage 
debtor to be released from a deficiency claim after loss or disposal of the property. As regards the corporate insolvency 
regime, the existing law on the winding-up of companies has been updated, and a new corporate restructuring/rescue 
law has been established. See note 20.  
30 See World Bank, “Resolving Insolvency: Good Practices” at https://francais.doingbusiness.org/en/data/exploretopics/
resolving-insolvency/good-practices.
31 IMF Country Report, op. cit. note 22, p. 33.
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debt and reforming the bankruptcy law.32 The reform also modernized the foreclosure law, and 
streamlines procedures.33 In cases where the formal and substantive conditions laid down by 
those specific provisions (which constitute a specialization of the principle of equity) are met, 
there is no need to resort to the general clauses of private law adjusting the relevant contractual 
terms.34 This dissertation will deal with the issues raised when the need to resort to such general 
clauses of private law is concerned.35  

As Spooner points out, tragedy, scandal and crisis precipitate law-making in bankruptcy,36 
along with the influence of major international organizations as the case of Cyprus indicates. 
The influence of the LOT through the IMF and the EU is evident in the bankruptcy reform in 
Cyprus. This influence has resulted in insolvency law convergence across jurisdictions as a modern 
response to unprecedented social and economic conditions.37 Countries facing similar problems 
are reaching similar legal solutions. For instance, fast-track insolvency procedures providing debt 
relief have developed in a range of jurisdictions, rendering obsolete the view that common law 
and continental legal systems adopt fundamentally different approaches to personal insolvency.38 

The efforts to restructure non-performing exposures have shown mixed results since 

32 Part IVA, of Cap. 113 (Companies Law); Bankruptcy Law, Cap. 5. Two new insolvency tools were developed to help 
reduce the high levels of private debt. The Debt Relief Order (based on UK and Irish models) allows debt relief of up 
to EUR 25,000 for debtors who have virtually no assets, no income and who are at risk of social exclusion. See Law 
65(I)/2015 as amended by Laws 36(I)/2018 and 85(I)/2018.
33 The purpose of the whole framework is to create a secondary market for loans which will support the reduction of 
Cypriot financial institutions’ stock of NPLs. See Credit Outlook, 26 July 2018, Moody’s Investor Service, p. 18.
34 Roussis 2013, p. 494.
35 On bankruptcy and insolvency law reform and the political considerations attached to such reform see Spooner 2012, 
p. 273. Political considerations explain the distinctive features of the personal insolvency regime introduced in Cyprus 
which seeks to protect the primary residence of debtors and guarantors. This, according to the IMF, acts as a de facto 
moratorium on foreclosure providing a blanket protection for the primary residences and undermining incentives for 
debtors to engage with creditors, while at the same time encouraging strategic default. See IMF Country Report, op. cit. 
note 22, p. 38. In Fortune Properties and Investment LTD, [2017] a winding-up petition was filed based on the argument 
that the company is insolvent and unable to service its debt. Based on the argument by the claimants, whenever the 
requirements of articles 211 and 212 of the Companies Law (Cap. 113), which give power to the court to order the 
winding-up of a company, are fulfilled then the court is bound to give such an order. The court in reaffirming its previous 
caselaw, held that the inability of a company to service its debts is not exhausted by the provisions of article 212. The 
court may take evidence that certifies the insolvency of a company into account despite the requirements of article 212 
not being fulfilled. In the facts of the case the court held that the insolvency of a company is not proved by reference only 
to the inability of a company to service its debt. It is required to provide evidence about the overall economic situation 
that includes potential and future obligations.  
36 Spooner 2012, p. 297. According to the LOT law matters for financial development, while the common law systems are 
more protective of financial interests than civil law systems. Simeon Djankov et al. by constructing a longitudinal dataset 
of creditor rights in 129 countries between the period of 1978 and 2003, it tests the claim of the LOT that insolvency 
law impacts on the extent of private credit in an economy. Djankov, McLiesh, Shleifer 2007, p. 77-99. Their findings that 
common law provides superior protection for creditors than civil law countries were criticized and debunked by Simon 
Deakin et al. who argued that the effects of the law differ according to which type of creditor protection predominates 
in a given country. Deakin, Mollica, Sarkar 2017, p. 359-384. Creditor protection, based on this model, is divided into 
three types: (i) debtor control that refers to restrictions imposed on the activities of firms with the aim of reducing the 
risk of default; (ii) credit contracts which deals with self-help mechanisms which creditors use to protect their interests i.e. 
laws which protect the ability to take various forms of security or collateral and the enforcement of those interests through 
the seizure and sale of assets; and (iii) insolvency procedures that involve procedures governing corporate reorganizations 
and liquidations. They find that debtor control laws are associated with a long-term enhancement of private and bank 
credit, whereas credit contract laws have an opposite effect. The debtor control component of creditor protection is more 
strongly present in the civil law countries while the credit contract aspect is prevalent in common law countries.
37 Spooner 2012, p. 297.
38 Ibid, p. 298.
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the share of restructured loans increased during 2015, while debt-for-asset swaps along with 
repayments and write-downs are the preferred modality for resolution of NPLs.39 Debt-for-
asset swaps leads to an accumulation of real estate assets by banks. Evidence suggests that even 
after the framework is in place, it takes time for banks to effectively implement and reduce 
NPLs.40 The limited use of the insolvency and foreclosure framework remains an obstacle to 
the reduction of NPLs, according to the European Commission.41 This may be due to: the 
ambiguities of the new legal framework; the asymmetric information problem, since borrowers 
cannot predict what the outcome of their case will be; the lack of cooperation by debtors; and 
the fact that legal advisors, who are remunerated on an hourly basis, have incentives to prolong 
the settlement process.42 At the same time, delays in court processes are an important obstacle 
to timely processing insolvency cases. The ratio of non-performing restructured loans to total 
loans increased as well, suggesting that many restructuring operations are not sustainable and 
are non-performing. In absolute terms, the rise in restructured loans was almost fully matched 
by that of non-performing restructured loans.43 For this reason, the legislature has taken steps to 
strengthen the effectiveness of the legal framework to tackle deficiencies in the laws and foster the 
development of a secondary market for NPLs.

The IMF report highlighted that the impact of the new legislative framework in reducing 
debt stocks has so far been limited due to the existing inefficiencies of the court system that 
constrain the efficiency of the new framework. The long and inadequate procedures encourage 
debtors to strategically not settle their debt while at the same time they feel reassured by the 
protection granted by the law on the primary residence. A large number of traders do not wish 
to resort to the abovementioned procedures since it will have negative reputational, credibility 
and creditworthiness effects as well as on their sources of funding. To that end, there have been 
calls for strengthening commercial enforcement procedures which have been realized in part with 
recent amendments.44 This will be explored further in Chapter 6. 

For present purposes, it is worth noting that in Greece the legal framework for private debt 
restructuring includes reference to the need to satisfy the request for reforming the essential terms 
of the contract in such cases, due to the unexpected changes in the circumstances by resorting 
to the special provisions of Article 388 of the Greek Civil Code or alternatively to the corrective 
function that the principle of good faith performs according to the caselaw.45 As a general rule, 
parties are free to amend their rights and obligations as prescribed by the contract. In the context 
of insolvency, they can make such amendments ex post via a contractual workout, with the 
possibility of deferring and/or reducing payment obligations and potentially agreeing on a stand 
still.46 A contractual relationship or property right may be brought to an end automatically or left 

39 Commission Staff Working Document, Country Report Cyprus 2018, COM (2018). See also, Commission Staff 
Working Document, Country Report Cyprus 2019, SWD (2019) 1012 (where it is highlighted that Cyprus has taken  
major steps to reduce NPLs but using all the effective tools available would ensure further progress, at p. 4).
40 IMF Country Report, op. cit. note 22.
41 Ibid.
42 Clerides et al., “The Cyprus Experience in Dealing with Private Sector NPLs”, in Monokroussos, Gortsos 2017, p. 146.
43 IMF Country Report, op. cit. note 22.
44 See Section 6.5.1.
45 Roussis 2013
46 See also M. A. Schillig, “The Transformation of Property Rights in Corporate Insolvency and Bank Resolution”, in   
Grundmann, Sirena 2018.
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to the discretion of the counterparty by an ex ante agreed clause linked to insolvency.47 The issue 
of reforming the terms of the contract (be it essential/core or ancillary terms) will be explored in 
the following sections since this dissertation will suggest that - through Directive 93/13 - it has 
been an area where EU law is raising challenges to the traditional doctrines of Cyprus contract 
law. 

5.2.1 Interpreting the terms of the contract - foreign currency loans

Cypriot courts, as will be seen,48 tend to interpret the terms of a contract with limited 
interference and allocate the risks based on the contractual stipulation on risks following the four 
corners rule. In contrast, in Greece, a similar approach to the French one is followed, where the 
creditor is considered as the one in a better position to avoid the risk at least cost.49 In general, 
the risk of divergences in value and mistakes in price are borne by the party exposed to the 
materialization of that risk, while only drastic divergences from the normal allocation can justify 
the required assumption that the party affected by them would not have concluded the contract 
if he/she was aware of the actual development that took place.50 Recently, though, and as a result 
of the increased number of loan agreements that reached the courtroom having been concluded 
in a foreign currency, such transactional risk is considered as causing drastic divergences from 
the normal allocation that produces results entirely unreasonable and incompatible with law and 
justice. Such cases have come before the CJEU, Cyprus and Greek courts.51  

A great number of investors and consumers took out loans in Swiss francs.52 Foreign 
currency denominated loans are often linked to floating interest rates, which follow the evolution 
of the interest rates money market every three or six months. Banks may require, due to the 
exchange rate risk from their borrowers’ increased securities, which may exceed the value of 
the loan by up to 25%.53 It becomes obvious, thus, that such transactions include speculative 
features and figures for the benefit of the consumer, provided that the interest rates are in his or 
her favor, even in the long run.54 As a result of the Swiss National Bank’s decision to discontinue 
the minimum exchange rate of CHF at 1.20 per euro that sent the franc nearly 30 percent higher 
against the euro, borrowers were subject to severe consequences since the unsecured loan capital 
was increased substantially and they were called to pay higher installments in euros.55  This led 
to a shift in legal discourse, since banks are called to take into consideration the ability of their 
customers in assessing the potential emerging risks from such transactions, in particular the risk 
of exchange rate fluctuations.

47 Ibid.
48 See Section 5.5.1.1.
49 See Garello 2003, p. 412-413.
50 See also H. Rösler, “Change of Circumstances”, in J. Basedow, K. J. Hopt, R. Zimmermann, A. Stier, Max Planck 
Encyclopedia of European Private Law, Vol I, (2012) Oxford University Press.
51 See the following Subsection 5.2.1.1.
52 A great number of these loans belong to Britons who acquired property in Cyprus, see Financial Times “Homeowners 
hit by soaring Swiss franc”, 26/08/2011.
53 Chasapis 2014, p. 414.
54 Ibid.
55 See Reuters, “Swiss central bank stuns market with policy U-turn”, 15/01/2015.
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5.2.1.1 The approach of Cypriot courts in relation to the risk associated with foreign 
currency denominated loans

A case before the District Court of Nicosia presented the arguments that borrowers in such 
cases bring forward. In particular the case involved a mortgage agreement in Swiss francs (CHF) 
that was deemed by the borrowers as a covert way of buying and selling foreign currencies.56 The 
bank did not inform the borrowers about the financial risks involved and presented the loan as a 
‘brilliant’ opportunity, while, arguably, concealing important information that had the borrowers 
known they would not have moved forward with signing the agreement. Therefore, according 
to the borrowers, the real purpose of the contract was the provision of investment services rather 
than mortgage. The claimants/borrowers argued that with the loan being converted into a foreign 
exchange market, the transactional risk was transferred to them. Furthermore, they argued that 
the defendants did not make an assessment of the viability of their borrowing capacity, nor 
did they present analysis indicators in terms of Swiss franc loans. The claimants argued that 
based on the evidence they were not informed about the risk of exchange rate fluctuations. The 
employees of the bank did not have the necessary professional competence and reliability to 
assess the potential emerging risks caused by exchange rate fluctuations, whereas they presented 
a statement to the claimant that they were informed of the risks involved in the loan agreement. 
The District Court was called to issue two interim orders, one freezing the monthly repayment of 
the mortgage loan and one restricting the ability of the bank from selling the insurance contracts. 

The bank argued that the agreement took place with the free will of the claimants who 
stated in writing that they were informed of the exchange rate and interest rate fluctuation risk.57 
Borrowing in a currency that is subject to its own interest rate, different from Euribor that applies 
to the Euro, inevitably, according to the judgment, has the effect that both the borrowed capital 
and its interest rate and, by extension, the outstanding amount remain largely unknown and vary 
according to the exchange rate and the interest rate of the CHF. This is reinforced, according to 
the Court, by the terms of the contract that provide that the Primary Foreign Exchange Market 
means the foreign exchange market in the country of the relevant currency. Nevertheless, the 
Court reiterated that it sufficed to prove that this form of borrowing presents risks that the 
defendant ought to have explained and informed appropriately. 

The Court, referring to Kásler and Rabai v. OTP Jelzalogbank Zrt,58 held that the exchange 
rate clause must be drafted in plain intelligible language, that is: “the relevant term should be 
grammatically intelligible to the consumer, but also that the contract should set out transparently 
the specific functioning of the mechanism of conversion for the foreign currency to which the 
relevant term refers and the relationship between that mechanism and that provided for by other 
contractual terms relating to the advance of the loan so that that consumer is in a position to 
evaluate on the basis of clear, intelligible criteria, the economic consequences for him which 
derive from it”.59 The Court highlighted that the source and basis upon which the specific terms 
of the contract are to be judged is the written text – thus disregarding the argument of the 
borrowers about the concealment of information at the precontractual stage – whether said terms 

56 Chrysostomou (Χρυσοστόμου) v. Hellenic Bank Public Company Ltd (Ελληνική Τράπεζα Δημόσια Εταιρεία Λτδ), [2016].
57 See Section 5.5.1.2 of this dissertation on the treatment of disclaimers by common law and civil law courts. The Court 
stated that the disputed issue is whether the type and form of such borrowing amounts to an ordinary loan agreement for 
which the borrower knows a priori that he will return the specified amount plus a certain amount of interest.
58 C-26/13 [2014].
59 Ibid, para. 75.
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satisfy the transparency requirement of the Directive on Unfair Contract Terms and protect the 
consumer. According to the caselaw of the CJEU: “information, before concluding a contract, on 
the terms of the contract and the consequences of concluding it, is of fundamental importance 
for a consumer. It is on the basis of that information in particular that he decides whether he 
wishes to be bound by the terms previously drawn up by the seller or supplier”.60 Based on the 
examination of the terms of the contract, as expressed in the written text, the Court in granting 
the two interim orders affirmed the existence of reasonable and serious doubts as to the fairness 
of the terms of the agreement.

5.2.1.2 The approach of Greek courts in relation to the risk associated with foreign 
currency denominated loans

A decision by a Greek court reveals the complexity of the specific products that are perceived 
as having investment characteristics. Decision 791/2017 of the Piraeus Tripartisse Court of 
Appeal held that loan contracts in Swiss francs are complex financial products directly linked to 
the foreign exchange market, hence the bank must entrust the borrowers with advice from special 
advisers or their employees holding a specific certification. The determination of the exchange 
rate does not stem from predefined international mechanisms but depends on innumerable and 
undetermined factors that cannot be predicted, according to the court. 

Based on the facts of the case, the court found the bank to be aware of the imminent 
devaluation of the euro against the CHF but chose to market the supply of these products 
on a mass market.  Referring to Ruxandra Paula Andriciuc v. Banca Româneascâ SA,61 and the 
provision of pre-contractual information to the borrower about the inherent risks, the court held 
that there was a resulting breach of the principle of transparency and the legitimate expectations 
of the consumer resulting in the unfairness of the terms of the contract. The bank argued that the 
court of first instance was driven in its decision by the witness testimonies in violation of Article 
393 of the Greek Code of Civil Procedure,62 since it examined witnesses that, allegedly, object to 
the contents of the contracts.63  

In the facts of the case, the court of first instance examined the witness testimonies and 
the documents outside of the contract (letter and printed information document). The letter by 
the bank was intended to inform the borrowers about the potential risks from the exchange rate 
fluctuation. The court found that the letter did not explain in a clear and intelligible manner 
the risks so as to ensure with certainty that the borrowers would, before concluding the loan 
agreements, have the opportunity to understand the risks involved, since the fluctuation of the 
exchange rate depends on a series of unforeseen determinants such as sociopolitical conditions, 

60 Ibid, paras. 70-73.
61 C-186/16 [2017].
62 The Greek Code of Civil Procedure was introduced by Presidential Decree 503/1985.
63 Article 393 provides that: 1. Contracts and collective actions may not be proved by witnesses if their value exceeds 
twenty thousand euros; 2. Testimonies against the content of a document are not permitted, even if the value of the 
object of the transaction is less than twenty thousand euros; 3. Additional covenants expressed in writing prior or 
subsequent to the legal act may not be subject to witness testimonies, even if they are not inconsistent with the content 
of the document. The Court rejected the argument as inadmissible since the proof of alleged facts that are taken into 
account to interpret the contract is not subject to use of such evidence. The Court is not obliged to confine itself to the 
content of the contract; rather it may resort to the surrounding circumstances to examine if the principle of transparency 
is respected, whether negotiations took place and whether thorough pre-contractual information were provided as required 
by the European Directives [emphasis added].
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inflation, balance of payments, policies of a State and its Central Bank. Moreover, neither the 
signing of the standard forms constitutes a complete and correct execution of precontractual 
obligations, since it reverses the burden of proof concerning the performance of the obligations 
by the bank and puts the effectiveness of the rights of the borrowers as consumers in jeopardy. 
The borrowers, based on the judgment, were not aware that they were entering into a contract 
amounting to a cross-currency swap at signing.

5.2.1.3 The contrast in the evidentiary basis used by the courts in Cyprus and the courts 
in Greece 

Although the judgments reach similar results (the case of the Cyprus court only affirmed 
the existence of reasonable and serious doubts as to the fairness of the terms of the agreement) 
they indicate the contrast with regard to the evidence that the court takes into account when 
dealing with a contractual dispute. As explained, the rule under the common law is that pre-
contract negotiations are inadmissible.64 Evidence of negotiation, or in general of the parties’ 
subjective intentions, are discouraged since this is seen as interfering with the task of the court, 
which is to ascertain how a notional reasonable man in the position of the parties would interpret 
the contract. Taking this approach into account, the question may be raised that had the issue 
before the District Court of Nicosia been about the fairness of the terms of the contract, it would 
have been difficult for the Court to reach a conclusion favorable to the consumer. As the Piraeus 
Tripartisse Court highlighted, the surrounding circumstances ought to be examined in order 
to assess whether the principle of transparency is respected, whether negotiations took place 
and whether thorough pre-contractual information was provided as required by the European 
directives. 

The CJEU highlighted in Ruxandra Paula Andriciuc v. Banca Româneascâ SA65 that the 
requirement that a contractual term be drafted in plain intelligible language (principle of 
transparency) is to be understood as also requiring that the contract set out transparently the 
specific functioning of the mechanism to which the relevant term relates and the relationship 
between that mechanisms and that provided for by other contractual terms.66 That question, 
according to the CJEU, must be examined by the referring court, in light of all the relevant facts, 
including the promotional material and information provided by the lender in the negotiation 
of the loan agreement.67 More specifically, it is for the national court, when it considers all 
the circumstances surrounding the conclusion of the contract, to ascertain whether, in the 
case concerned, all the information likely to have a bearing on the extent of the consumer’s 
commitment has been communicated to the consumer, enabling him to estimate in particular 
the total cost of his loan.68 Such pre-contract information on the terms of the contract, and the 
consequences of concluding it, is of fundamental importance for a consumer according to the 
caselaw of the CJEU.69 This is in contrast to the position of the District Court of Nicosia which 

64 See also, Prenn v. Simmonds [1971] 1381, 1384.
65 Paras, 45 et seq. In paragraph 44 the CJEU emphasized that the requirement of Article 4(2) of Directive 93/13 cannot 
be reduced merely to the contractual term being formally and grammatically intelligible. 
66 See also, C-96/14 Van Hove [2015], para. 50.
67 See, to that effect, C-143/13 Matei [2015], para. 75.
68 Para. 47. See also, C-349/14 Bucura [2015], para. 66. See also Section 4.3 on the Evidentiary Basis used by Cypriot 
Courts.
69 C-92/11 RWE Vertieb [2013], para. 44 ; C-154/15, C-307/15, C-308/15, Gutiérez Naranjo and Others, [2016], para. 
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emphasized that the source and basis on which the specific terms of the contract are to be judged 
is the written text (which is also the position of Cypriot courts in general). 

The European Systematic Risk Board in its Recommendation in 201170 on lending in 
foreign currencies stated that financial institutions must provide borrowers with adequate 
information to enable them to take well-informed and prudent decisions and should at least 
encompass the impact on installments of a severe depreciation of the legal tender of the Member 
State in which a borrower is domiciled and of an increase of the foreign interest rate. Therefore, 
the irrelevance of precontractual information in deciding on the fairness of the terms may be seen 
as contrary to the principle of transparency.71  

In OTP Bank Nyrt v. OTP Faktoring,72 the CJEU held that the requirement for a contractual 
term to be drafted in plain intelligible language means that a term relating to the foreign exchange 
risk must be understood by the consumer both at the formal and grammatical level and also in 
terms of its actual effects, so that the average consumer, who is reasonably well informed and 
reasonably observant and circumspect, would not only be aware of the possibility of a depreciation 
of the national currency in relation to the foreign currency in which the loan was denominated, 
but would also be able to assess the potentially significant economic consequences of such a 
term with regard to his financial obligations.73 The District Court of Larnaca, in its judgment 
in the case of Alpha Bank Cyprus Ltd v. Johnson et al.,74 recognized the effects of the principle of 
transparency in determining whether the foreign exchange risk and its effects were thoroughly 
explained to the consumer. The District Court noted that the financial institution was aware of 
the possible currency fluctuations and the inherent risks from concluding the loan contract. In 
contrast, the debtor had no relevant background on the functioning of financial markets and was 
prompted by the bank to conclude the loan contract in a foreign currency. However, and despite 
recognizing that the term providing for the payment of the monthly installments to be made 
in CHF were held as unfair, the District Court noted that the debtor is not estopped either by 
record, deed or conduct to claim that the risks were not sufficiently explained since he did not 
sign any statement to the contrary. In other words, the debtor would have been estopped from 
raising such a claim if the debtor signed a statement indicating that the risks attached to the 
transaction were explained. This is a reaffirmation of the importance of signature, since parties 
are estopped from denying contractual terms expressed in writing.75 Consequently, debtors are 
prevented from relying on facts and circumstances extrinsic to the written terms of the contract 
through the doctrine of contractual estoppel. 

5.2.1.3.1 Currency exchange fee vs. exchange rate risk

The risk of negative currency fluctuations between the EURO and the CHF, usually known 
as the exchange rate risk or ‘foreign exchange risk’, should not be confused with the currency 
exchange fee that applies when purchasing foreign currency.76 The exchange rate of the EURO in 

50.
70 ESRB/2011/1 of September 2011 OJ 2011 C 342, 1, Recommendation A – Risk awareness of  borrowers, para. 1.
71 Article 5, Directive 93/13. See more in Section 5.7.3.2.1.
72 C-51/17 [2018].
73 Ibid, para. 78.
74 [2019] District Court of Larnaca.
75 See also Section 5.5.3.
76 For more see Chasapis 2014, 414-418.
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relation to the CHF is formed on the international interbank market without the domestic bank 
having the ability to exercise significant influence on the rate. A domestic financial institution 
may only decide to charge a commission or fee upon the purchase or sale of foreign currency 
which is also subject to competition from other banks and moves at particularly low rates.77 
Nevertheless, this fee is not related to the fluctuation of the exchange rate. However, the fee of 
purchasing or selling foreign exchange by a financial institution is added to the wholesale market 
price of the relevant currencies.78  

The German literature distinguishes between the currency risk (Kaufkaftrisiko), the 
foreign exchange risk (Wechselkursrisiko), the transfer risk (Transferrisiko) and the conversion 
risk (Konvertierungrisiko).79 The first refers to a difference between the nominal value and the 
purchasing power of money, where if the value of money is reduced the financial institution, 
acting as a lender, will receive a lesser amount of abstract assets than that originally attributable 
to the amount of money owed. If the value of money is increased, the borrower will be subject to 
losses since the amount of money to be returned will correspond to a higher purchasing power 
compared to the time of conclusion of the contract. The second risk refers to the problem already 
set out and it usually affects the party for which the currency is foreign in financial terms. In 
cases of foreign currency denominated loans, there is also an inflationary risk that comes along 
with the exchange rate risk since the domestic as well as the foreign currency may be subject 
to inflation. However, the exchange rate risk may result in profits for consumers since e.g. the 
CHF may increase in value against the EURO. Transfer risk refers to the risk of transferring the 
amount owed by the debtor to the lender in a cross-border setting, and the conversion risk which 
refers to the risk that a local currency cannot be converted into a foreign currency as a result of 
changes in nominal value or specific exchange restrictions usually as a result of state intervention 
in the freedom of movement of capital.80  

As Demetris Liappis indicates, disputes that come before courts usually involve claims from 
borrowers for economic losses as a result of the depreciation of the EURO in relation to the CHF, 
which refers to an essential term of the contract81 that allocates the risk of such depreciation to 
the consumer, rather than the currency exchange fee, which is not an essential term and may be 
examined as to its unfairness in accordance with Directive 93/13.82 In Chrysostomou v. Hellenic 
Bank,83 the borrowers argued that the mortgage was a covert way of purchasing and selling 
foreign exchange and the bank benefitted through the charging of interest and the exchange rate 
difference, thus it amounted to an investment contract. 

The primary difference between loan contracts and investment contracts lies in the fact 
that the investor distributes his/her capital in a financial instrument such as a bond or shares for 
the purpose of increasing or preserving the value of his capital. In a loan contract the borrower 
does not invest but borrows from a bank an amount needed to finance the acquisition of a 
good such as the acquisition of property.84 Thus, the investor seeks the best return on his capital 
while the borrower/consumer seeks the most favorable terms for financing in the market. The 

77 Liappis 2016, p. 241 [in Greek].
78 Ibid.
79 Chasapis 2014, p. 418.
80 Ibid. Transfer risk and conversion risk are used interchangeably in finance literature.
81 On the distinction between essential and ancillary terms see also Section 5.7.3.
82 Liappis 2016.
83 Op.cit. note 56.
84 Liappis 2016.
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CJEU in Banif Plus Bank Zrt.85 held that an investment service or activity within the meaning of 
Article 4(1)(2) of Directive 2004/39/EC on markets in financial instruments (MiFID) does not 
encompass certain foreign exchange transactions, effected by a credit institution under clauses of 
a foreign currency denominated loan agreement. Such an agreement is consists of the fixing the 
amount of the loan on the basis of the purchase price of the currency applicable when the funds 
are advanced, and determines the amounts of the monthly installments on the basis of the sale 
price of the currency applicable when each monthly instalment is calculated. 

Nevertheless, the claimants in the case before the District Court of Nicosia86 also argued 
that the depreciation of the EURO had negative repercussions on both the outstanding balance 
and the interest charges. Thus, the term in question that placed the exchange rate risk upon the 
consumer/borrower was unfair. The Kásler judgment of the CJEU did not specifically address 
the issue of fairness control of the contractual term allocating the exchange rate risk upon the 
borrower under Directive 93/13.87  The CJEU held in that case that taking account of Article 
4(2) of Directive 93/13, contractual terms falling within the notion of the ‘main subject matter 
of the contract’ must be understood as being those that lay down the essential obligations of the 
contract and as such, characterize it.88 By contrast, terms ancillary to those that define the very 
essence of the contractual relationship cannot fall within the notion of the ‘main subject matter 
of the contract’ within the meaning of Article 4(2).89  

The CJEU in Banif Plus clarified that the Hungarian Supreme Court (Kúrıa) in Kásler 
asked the Court about the conditions of application of Directive 93/13 in the specific context 
of foreign currency denominated consumer loan agreements.90 By its judgment (2/2014/PJE) 
the Kúrıa held that the clauses concerning the terms relating to the exchange rate, in so far as 
they introduce an asymmetry between the purchase price of the currency, applied when the 
loan is advanced, and its sale price, applied for the calculation of the monthly installments, 
could be reviewed in order to determine whether they were unfair. The Kúrıa held that the term 
is untransparent and unfair because the bank charged the client a fee equal to the difference 
between those exchange rates without providing a service in return.91 By contrast, in the same 
decision the Kúrıa held that the clauses of a foreign currency denominated loan agreement that 
place the risk of currency appreciation upon the consumer (having the effect that, in return 
for a more favorable interest rate than that offered on domestic currency denominated loans) 
concern the principal subject matter of the agreement with the result that those clauses cannot be 
examined with a view to determining whether or not they are unfair.92 Therefore, in the context 
of such foreign currency denominated loans, borrowers can only focus on the contractual terms 
stipulating the way the interest rate is calculated.93 In light of this, there is a limited need for 
monitoring the terms in question for its compatibility with consumer protection legislation.94 

The Piraeus Tripartisse Court, however, reached a different conclusion, highlighting the 

85 C-312/14 [2015].
86 Χρυσοστόμου op. cit. note 56.
87 Liappis 2016.
88 Op. cit. note  58, para 49. See also Section 5.7.3.2.
89 Ibid. para. 50.
90 C-312/14 [2015], para. 43
91 Ibid.
92 Ibid, para. 44.
93 Liappis 2016.
94 Ibid.
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fact that the financial institution in the case before it was aware of the imminent appreciation 
of the exchange rate from the IMF forecasts and the warnings and suggestions of the Bank of 
Greece since 2006, as well as the fact that an employee of the financial institution in question 
had a doctorate in the microstructure of foreign exchange markets and was praised for his 
successful predictions on the course of the Greek economy with awards for eight consecutive 
years as an expert in the operation and the mechanism of the exchange rate (thus implying 
that there was inequality of bargaining power due to informational asymmetry). As a result, the 
financial institution was well aware that there was a devaluation of the EURO and a change in 
the exchange rate that would overturn the legitimate expectations of the borrowers, who were left 
exposed to the detrimental consequences of the exchange rate risk, while the financial institution, 
according to the Court, had a duty to inform even post-contractually and draw up solutions 
and products that would hedge against this risk, something that it had done for itself through a 
foreign exchange swap and a cross-currency interest rate swap by signing an agreement with the 
Swiss Central Bank in the framework of the International Swaps and Derivatives Association. 
Therefore, the contractual term subjecting the risk of appreciation entirely with the consumer 
was held to be unfair by the Court, despite the term falling within the main subject matter of the 
agreement, due to its impreciseness and the fact of it not being individually negotiated, and there 
being no clear pre-contractual and post-contractual provision of adequate information. This is 
an important conclusion by the Court, one that highlights the floating caselaw of Greek courts 
since in other cases. the borrowers were held as bearing the exchange rate risk.95 The difference 
in approach compared with Cypriot courts is noteworthy, which are more reluctant to alter the 
initial allocation of risk in a loan contract. In any case it falls in line with the caselaw of the CJEU 
that realizes that transparency can be a ground for unfairness of a term.96 

5.3 Public vs Private Banking Laws

Foreign currency loans have been subject to public regulation, along with the private 
disputes arising before courts. The Central Bank of Cyprus issued a report urging financial 
institutions that were exposed to foreign currency denominated loans to offer incentives to 
borrowers to restructure their loans.97 This raises the issue of distinguishing two versions of 
banking laws. Banking laws of EU Member States are characterized by a variety of different 
legal sources. In the UK, banking law encompasses general contract law of the common law, the 
Financial Services and Markets Act 2000,98 the Consumer Credit Act 1974 and other Acts of 
Parliament, along with the legal harmonization efforts by the EU.99 In Germany, the interlocking 
of public and private banking law renders it unmanageable.100 In France, the Code monétaire et 

95 See also the recent judgment of Areios Pagos in 4/2019 ΟλΑΠ, where the Court held that the borrowers were obliged 
to repay the loans taken in CHF at the current exchange rate and not at the time the loans were issued by the banks.
96 See Section 5.7.3.2.1.
97 Central Bank of Cyprus, Evidence with regard to the restructuring of foreign currency denominated loans, 5th March 
2018 [in Greek].
98 Financial Services and Markets Act 2000, Chapter 8.
99 Consumer Credit Act 1974, c. 39.
100 B. Haar, “Banking Law”, in J. Basedow, K. J. Hopt, R. Zimmermann, A. Stier, Max Planck Encyclopedia of European 
Private Law, Vol I, (2012) Oxford University Press, p. 98.
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financier is the main body of rules and regulations for credit institutions.101 Nevertheless, the 
private law aspects of banking law are covered also by different laws such as the Code Civil, the 
Code de la Consommation. Thus, in the majority of the Member States banking law is increasingly 
fragmented.102 

This is more evident in the case of Cyprus, since there are a number of different regulators 
in the area. The Central Bank of Cyprus performs the role of macro-prudential oversight of the 
financial system with a view to ensuring stability, and is responsible for licensing and supervision 
of credit institutions in accordance with the provisions of the Business of Credit Institutions 
Law.103 The Cyprus Securities and Exchange Commission is responsible for the supervision of 
operations and ensuring compliance with the relevant legislation of Cyprus investment firms.104 
The Financial Ombudsman deals with complaints against financial institutions for purposes of 
settling disputes between consumers of financial services and financial institutions.105 Lastly, 
the Consumer Protection Service monitors the market and the effective implementation of 
legislation, inter alia, on product safety, unfair commercial practices and unfair contract terms. 

Furthermore, as a result of the memorandum of understanding with Cyprus’s international 
creditors, a comprehensive process of reforms was initiated by introducing new insolvency and 
foreclosure frameworks in order to remove any legal impediments to private debt resolution.106 
This extensive package of legislation introduced new concepts to Cyprus law with important 
changes to personal insolvency and bankruptcy, marking an effort towards balancing the rights 
of borrowers and creditors.  The main objective of such reforms is to incentivize the restructuring 
of loans by setting up “Personal Repayment Plans” and providing debt relief to qualifying natural 
and legal persons.107  

Public banking laws have been defined as using a functional approach, since an institutional 
approach emphasizes the fragmentation of the law as well as the intersections between various 
sectors. These intersections include the laws governing the freedom of establishment and 
provision of financial services, and the regulatory law as a result of the financial crisis.108 The 
European Banking Union aims to create an internal market for financial services by centralizing 
supervisory powers over the banking sector within the euro area. In contrast, private banking law 
refers to the relationship between the bank and the customer. The main focus of this dissertation 
is the law of contract as well as civil procedure, to the extent that substantive contract law requires 
effective procedural mechanisms to function properly. This relationship is the reference point for 
the relationship between the bank and its customer and has been affected by the harmonizing 
European directives in the field of contract law. However, this relationship is distinct from a 
private law relationship since, in civil law and to a certain extent in common law jurisdictions, it 
is subject to further obligations and duties. Such duties arise as a result of the good faith principle 
in civil law jurisdictions, implied duties under the common law as well as by virtue of European 
law. Nevertheless, a clear distinction between the two cannot be maintained, since regulatory 

101 See Code monétaire et financier as modified 5th August 2019.
102 Haar, op. cit. note 100, p. 98
103 Law 66(I)/1997.
104 Law 73(I)/2009.
105 Law 84(I)/2010.
106 European Central Bank, Stocktake of National Supervisory Practices and Legal Frameworks related to NPLs, 
September 2016.
107 Law 65(I)/2015.
108 Rokas, Gortsos 2012, p. 20.
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interests have been introduced in private law, especially through EU derivative law.  EU derivative 
law is seen as a platform that hybridizes legal mechanisms from different specializations: private 
law mechanisms have been promoted due to their flexible nature and direct enforcement, e.g. 
through the promotion of ADR schemes (thus, also changing civil procedure to a great extent); 
public law instruments, on the other hand, provide greater notice about regulatory requirements, 
safeguarding legal certainty, accountability and rule of law values especially with regard to 
enforcement for multiple parties or where the effects of private disputes extent beyond the two-
party relationship.109  

At the same time, as Florian Möslein argues, beyond the pubic law sphere of banking 
supervision, the European Banking Union may have an impact on the contractual relationships 
between banks and third parties.110 In Peter Paul v. Bundesrepublic Deutschland,111 the CJEU 
held that it does not necessarily follow from the existence of supervisory obligations imposed on 
national authorities vis-à-vis credit institutions that such directives confer rights on depositors 
in the event that their deposits are unavailable as a result of defective supervision on the part of 
the competent national authorities.112 The Court noted that in a number of Member States it 
is not possible for the national authorities responsible for supervising credit institutions to be 
liable in respect of individuals in the event of defective supervision. Those rules are based on 
considerations related to the complexity of banking supervision in the context of which the 
authorities are under an obligation to protect a plurality of interests, including the stability of the 
financial system.113 The CJEU finally held that a State incurs liability for breach of a rule of EU 
law (then Community law) only where the rule of law infringed is intended to confer rights on 
individuals.114 This case along with the Bankinter case115 indicates that banking supervision can 
have an impact on third parties, namely on clients of supervised banks, who will take an interest 
in contractual sanctions for breaches of supervisory requirements and might also bring actions of 
annulment against the supervisory authority or claim compensation for damages resulting from 
defective supervision.116 Such claims for compensation have come before Cypriot courts recently, 
but have been unsuccessful.117  

5.3.1 Banking law in Cyprus 

In the case of Cyprus, the market for loans was subject to limited restrictions until the 

109 Comparato, Micklitz, Svetiev, “The regulatory character of European private law”, in Twigg-Flesner 2016, p. 67.
110 Möslein 2015, p. 548. See also Section 5.4.
111 C-222/02 [2004].
112 Para. 40.
113 Para. 44. See also Section 5.5.1.
114 Para. 49. In accordance with Joined Cases C-46/93 and C-48/93 Brasserie du pêcheur and Factortame [1996].
115 C-604/11 Genil 48 SL, Comercial Hostelera de Grandes Vinos SL v. Bankinter SA, Banco Bilbao Vizcaya Argentaria SA 
[2013]. Analyzed further in Sections 5.5; 5.6.
116 Möslein 2015, p. 568.
117 The argument was also made before the inquiry committee investigating potential wrongdoing that led to the failure 
of the cooperative sector. In particular, it was argued that the Central Bank of Cyprus ought to protect borrowers from 
banks and oblige the cooperatives to pursue ‘fair’ restructurings since they resorted to arbitration imposing interest 
rates of up to 10,5%. Nevertheless, it should be pointed out that the Central Bank of Cyprus is not the competent 
authority for purposes of consumer protection. See Stockwatch, “The banks did not comply with the Directives on 
Loans”, 21/10/2018 [in Greek].  For the caselaw, see also Section 5.6.1.
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adoption of Law 106(I)/2010 implementing Directive 2008/48 on Consumer Credit, which 
imposed pre-contractual duties of information on credit institutions.118 The Interest Law of 1977 
laid down a maximum ceiling of interest of 9%.119 Interest rates were liberalized in 2001 with 
the Liberalization of Interest Law,120 which provides for certain duties upon credit institutions to 
inform debtors about all charges in detail, how the interest is calculated and when the interest is 
collected or charged to the debtor’s account. The Central Bank of Cyprus is entrusted, under the 
Liberalization of Interest Law, with sanctioning powers in relation to the compliance of credit 
institutions with restrictions regarding variations of the interest rates on credit facilities; and 
supervisory tasks relating also to civil law aspects in the area of payment services and mortgage 
credit.121 In connection with the performance of these tasks, the Central Bank of Cyprus may 
also request and review privately negotiated contracts between credit institutions and their 
customers.122 

At the same time, the Liberalization of Interest Law provides for information duties with 
regard to any change in the basic interest rate or change in the time of payment of the interest. 
Additionally, the Law requires the transparent display on the credit institution’s website of the 
method of calculation of the basic interest rate which ought to be clearly stated in the credit facility 
agreement. The credit institution, based on the Law, must inform each debtor when negotiating 
the contract of the basic interest rate and the amount of the default interest rate, the method 
of its calculation and the conditions for its cessation of charging.123 Thus, information is the 
instrument for protection in financial services law. With regard to contract law, Article 26 of the 
Constitution of Cyprus provides that every person has the right to enter freely into any contract 
subject to such conditions, limitations or restrictions as are laid down by the general law of 
contract. A law shall provide for the prevention of exploitation by persons who are commanding 
economic power, according to the Constitution. Borrowers are deemed to be protected from 
‘exploitation’ by the general law of contract. The level of protection and the remedies available in 
contract law depend also on the relationship between the financial institution and its customer. 

A persistent topic in the relationship between financial institutions and its customers in 
Cyprus is the issue of (over)charges in the loan contract and the provision of default interest. In 
2014 and 2015, the Liberalization of Interest Law was amended in order to protect the rights of 
debtors by prohibiting the imposition of an additional burden on the debtors by the unilateral 
exercise of a financial institution’s contractual right to raise the margin of interest. The objective 
of the Amending Laws124 was to enhance and promote transparency as far as the calculation of 
interest rates in credit agreements is concerned.125 The Laws have no retroactive effect and the 
prohibition of terms enabling financial institutions to unilaterally increase the margin of interest 
in credit agreements is, hence, not applicable for agreements prior to the introduction of the 
Laws. This has, accordingly, been a matter of debate since arguably all non-performing loans are 

118 See Section 5.7.6.
119 Law 2/1977.
120 Law 160(I)/1999.
121 Article 5A.
122 See also European Central Bank, Opinion of 16 April 2018 on the conversion of Swiss franc loans (CON/2018/21), 
8.
123 Article 3 of the Law. Anatocisms are allowed twice a year.
124 Laws 141(I)/2014, 66(I)/2015.
125 See also Article 3.
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loan contracts signed prior to the introduction of the Amending Laws.126 The Amending Laws 
created a rebuttable presumption on the part of the financial institution that has the burden of 
proof that the imposed default interest rate represents the actual damage; if this has not been 
substantiated, the debtor had a right to damages.127 Courts prior to the introduction of the 
Laws accepted the initial contractual stipulation of the terms without any interference. This can 
be seen as a failure to utilize Law 93(I)/96 implementing Directive 93/13 on unfair terms in 
consumer contracts.128 

5.3.2 The intrusion of financial regulatory standards in traditional contract law

According to Federico Della Negra, national contract law as interpreted and enforced at 
a time where we are witnessing the rise of the administrative state129 is much more open to the 
intrusion of the principles of financial regulation than contract law which has been codified 
and enforced by national courts in the 19th century.130 Traditionally, the state had a passive 
role in matters of private law since lawsuits were two-party affairs for the recovery of money. 
In the common law, the primary focus traditionally encompassed types of claims with the aim 
of responding to personal harms.131 Private individual harm is the main trigger for judicial 
involvement under the common law model.132  

As is correctly mentioned, the tension between traditional contract law and the new 
regulatory contract law is more evident in the sectors of banking and finance, since the domestic 
law of contract is under significant pressure by new sector-related rules introduced to deal 
mainly with the financial crisis but also technological developments and social changes such as 
increased consumerization.133 Regulatory standards are often used to assist national courts in the 
interpretation of contract standards such as the duty of care and, as Federico Della Negra points 
out, even replace contract standards by determining hybridization between EU and national 
law.134 The jurisprudence of Cypriot courts is a case in point of such hybridization; however, 
Cypriot courts have been resistant to the intrusion of financial regulatory standards.135  

Contract law in England and Wales has also been to a large extent resistant to the intrusion 
of financial regulatory standards, as evident by cases such as Green and Rowley v. Royal Bank 
of Scotland which involved a claim against a bank for alleged “mis-selling” of an interest rate 
swap.136 The argument was that the bank breached the common law duty of care to advise on 

126 See Phileleftheros Newspaper, 26.07.2019 “The Default Interest Rates before the Parliament”. Contracts prior to the 
introduction of the laws may be charged with an interest rate of 12-14% consisting of the default interest that amounts 
to 7-8% and the interest rate.
127 Article 3(1b).
128 See also Section 5.7.4.2 and the judgment of the District Court of Paphos and Section 5.8 for the contrast with the 
decisions of the Director of the Consumer Protection Service.
129 See also, Verheij 2015, p. 551-565.
130 F. Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 
160.
131 Zipkin 2013, p. 328.
132 Ibid, p. 329.
133 Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016.
134 Ibid.
135 See in particular Section 5.6.1.
136 [2013].
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the nature of the risks inherent in the regulated transaction. The Court held that the bank did 
not cross the line which separated the activity of, on the one hand, giving information about 
and selling a product and, on the other, the activity of giving advice. Other cases, however, have 
concluded that the common law duty to advise was informed by, if not concurrent with, the 
regulatory scheme.137 This results in “mixing and blurring” the line between public policymaking 
and doctrinal considerations.138 Hence, among the effects of EU law on contract enforceability is 
the creation of a tension between legal doctrine and public policy.

Despite the growing number of claims against banks for mis-selling practices, only a few cases 
achieve successful outcomes for the claimants, particularly due to the nature of the relationship 
between the customer and the bank which limits the ability of an aggrieved customer to bring a 
claim in first instance.139 When the bank is dealing with a customer on an execution only basis, 
not offering advice on the merits of the proposed transaction - notwithstanding the customer’s 
perception of having been advised or encouraged by the bank to enter into a transaction on 
the basis that it would be beneficial for them to do so - the nature of the relationship is still 
one that does not raise a duty of care owed by the bank towards the customer.140 As correctly 
pointed out, it is only when the economy has taken a turn for the worse that some customers 
begin to properly understand the implications of the transaction they entered into and are then 
subject to excessively high breakage costs that were not appreciated at the time of conclusion of 
the contract.141 The success of their claims is based on them satisfying the court with sufficient 
evidence that their proposition is more probable than not, a standard that in most cases was not 
satisfied.142 The jurisprudence of the courts with regard to the bank-customer relationship and 
the claims for duties of care owed by banks indicates the need for unfair terms legislation as an 
adequate control on contractual excesses.143 Had the courts recognized increased duties of banks 
towards their customers, a better balance of risks between banks and customers would have 
been achieved, and hence compliance with legislation that eventually aims at contractual fairness 
would have been optimized.144  

In the aftermath of the financial crisis, the focus has been on the retroactive modification 
of private contracts to relieve crisis victims, despite the effects that this implies.145 European 
regulatory law has followed this pattern, introducing standards for increased disclosure and 
promoting transparency and credit regulation.146 The instruments of European law regulating 
economic activities are perceived as falling within the notion of public economic law rather 
than private law since they often provide for their implementation to be undertaken via national 

137 See Reynolds 2014, p. 271. See also Rubenstein, infra Section 5.5.1.2.
138 MacLean 2018, p. 528.
139 See also James 2014, p. 110.
140 See Sections 5.4 and 5.5.
141 Ibid.
142 See Demil Imports Exports v. Ζήνων Κωνσταντινίδης [2011] 1A C.L.R 462.
143 See Section 5.5. See also, Booysen 2019, p. 452.
144 Booysen 2019, p. 459.
145 See Aviram 2011, p. 1633. See also Section 4.9.2.
146 See in Directive 93/13 Section 5.7.3  and Section 5.7.3.2.1. See also Section 5.7.5, and Sections 5.7.6 and 5.7.7 on 
the Consumer Credit Directive and the Mortgage Credit Directive respectively which also promote transparency as a 
governing principle of the relationship between bank and customer. See also, Becher 2018, 105. Becher argues that 
legislation – even when well-intended – sometimes fails to provide the desired results, as is the case with consumer 
protection legislation. In a similar vein, Richard Epstein argues that there is no general principle that establishes that any 
increase in the level of consumer protection will enhance consumer welfare. See Epstein 2013, p. 207-224.
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administrative measures and remain silent as to their private law implications.147 The interface 
between common law standards and these regulatory standards and the significance of the 
principle of effectiveness of EU law that may act as the bridge to link national remedies148 is 
changing the landscape in the legal system of Cyprus. 

5.4 Contract Law - The sui generis Banker-Customer 
Relationship and the Emerging Risks

Contract law may impose certain duties of care and information on one party to the contract 
depending on the status of the relationship between the parties. The multitude of services offered 
by banks beyond simple account maintenance led the common law to abandoning the view that 
the banker-customer relationship is contractual.149 Thus, the perception is that it is a sui generis 
relationship incorporating elements of specific contracts such as that of debtor and creditor.150 
German doctrine views the foundation of the relationship on a “general banking contract” under 
which the customer consents to the general banking terms and conditions. However, it has also 
been viewed in the light of the “transaction bond approach”, therefore focusing on the transaction 
bond between banker and customer.151 This relationship creates an obligation without reciprocity 
and a relationship of trust that gives rise to further duties based on the good faith principle in 
continental jurisdictions. The distinction between a banking relationship and a normal private 
law relationship is also deemed necessary as a result of the extended general banking terms and 
conditions that arose as a need for a uniform regulation of the terms applied in each type of a 
banking contract.152 These standard terms make the contract between the bank and its customer 
a prime example of a contract of adhesion also due to the unequal bargaining power inherent in 
the transaction. This, according to Sandra Booysen, is a reflection that a bank-customer contract 
is a microcosm of the broader battle between contractual autonomy expressed in contract terms 
and contractual fairness.153 

Public banking laws have been revised and are still under considerable fermentation 
as a result of both the financial crisis and the resulting and on-going NPL crisis. Consumer 
protection, especially in the aftermath of the financial crisis, has been dominated by legislation 
which introduces further duties for financial institutions. The heavy regulatory burden placed on 
the banks arguably drowns them in increased administrative costs, delays in procedures and an 
overall negative impact on productivity.154 According to Michael Anderson Schillig, one of the 
unintended consequences of the new bank resolution framework is the increase in the costs of 
capital for smaller and less complex institutions that may result in a further consolidation of the 

147 Hadjiemmanuil 2015, p. 388.
148 Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 161.
149 Mitsilegas 2003, p. 126.
150 Ibid.
151 Ibid, p. 127.
152 Rokas & Gkortsos 2012, p. 183.
153 Booysen 2019, p. 437.
154 See Stockwatch, “Banks wary of rigorous supervision mechanisms” 20/06/2017 [in Greek].
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banking sector over the long term.155 The much more demanding supervisory framework covers 
corporate governance issues, minimum capital structure dealing with emerging risks, liquidity 
and compliance issues, and, most importantly, credit risk management (i.e. the management of 
non-performing loans, granting new loans and reviewing existing facilities). 

5.4.1 The importance of credit risk – information obligations as a mechanism 
for shifting the risk to the creditor 

Credit risk provides that the creditor has to perform a credit check, and if required take 
out insurance against the risk or on-sell the debt to another company. It refers to the potential 
failure of a bank, borrower or counterparty to meet its contractual obligations.156 Credit risk 
management has the objective of maximizing a bank’s risk-adjusted rate of return by maintaining 
credit risk exposure within acceptable parameters. Banks are required to manage the credit risk 
inherent in their entire portfolio as well as the risk in individual credits or transactions. The 
Central Bank of Cyprus required all supervised banks to have adequate and efficient functions 
commensurate with the nature, scale and complexity of their activities in order to identify, 
measure, mitigate, monitor and control credit risk as part of an overall approach to business 
risk management; to hold adequate capital against credit risks; and to ensure that their pricing 
adequately compensates for the risks incurred.157 As part of the process of credit analysis and 
evaluation, each credit decision is required, under the Central Bank of Cyprus guidelines, to be 
based on an analysis of the financial status and creditworthiness of the credit applicant, evaluating 
the ability to meet the obligations that will arise, which entails obtaining sufficient information 
about the prospective borrower and the project to be financed.158   

Except for market risks that derive from behavioral insights, such as the fact that the 
consumer often risks overestimating the future ability to meet the financial obligations under a 
credit contract and the tendency to disregard hazards,159 risk allocation in loan contracts in most 
cases provides that the creditor bears the risk of value depreciation of his obligation to redeem the 
loan, while the borrower will be discharged in case of impossibility or any frustrating event which 
can constitute an exception to monetary obligations.160 Therefore, the borrower bears the risk 
that the allocated capital will be deployed for the intended benefit. This conforms to the natural 
principle of casum sentit dominus (or res perit suo domino): it is the owner who has to bear the 
risk of accidental loss or destruction and except by way of insurance, the risk cannot be shifted 
onto somebody else’s shoulders.161 This remains true with the exception of cases where the shift 
is justified on the basis of culpa or dolus.  Information obligations and disclosure de facto shift 
the risk of investing the allocated capital in a utility-enhancing manner away from the borrower 

155 Schillig, op. cit. note 46.
156 Bank Supervision and Regulation Division, Central Bank of Cyprus, Guidelines to Banks on the Management of  
Credit Risk, (2008), p. 2.
157 Ibid.
158 Ibid, p. 8.
159 B. Haar, “Consumer Credit (Regulatory Principle)”, in J. Basedow, K. J. Hopt, R. Zimmermann, (eds.), op. cit. note  
100, p. 365.
160 T. Tröger, “Loan”, in J. Basedow, K. J. Hopt, R. Zimmermann, (eds.), op. cit. note 100, p. 1106 et seq.
161 Zimmermann 1990, p. 154.
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to the creditor.162  
Disclosure duties have been referred to as ‘safety information’,163 that is, information that 

help people avoid harm. Under the influence of EU law, the law has shifted and, in a great 
number of cases, requires informed individuals to disclose safety information to uninformed 
individuals. Such cases have indeed arisen in Cyprus.164 Disclosure duties often refer to the 
provision of information that is extrinsic to the contractual terms and may refer to the quality 
of the product or service provided. However, as was seen in Section 5.2.1.2 and the decision by 
the Piraeus Tripartisse Court, matters extrinsic to the written terms of the contract, such as the 
knowledge of the financial institution of the possibility of a devaluation of the EURO and a 
change in the exchange rate that would overturn the legitimate expectations of the borrowers, 
may be linked to the term allocating such risk to the borrower under the rubric of transparency of 
terms provided under EU law. Therefore, the term allocating the risk of appreciation of the CHF 
to the borrower gave rise to disclosure duties of information linked to the risk in question. In 
that case, transparency required for the imposition of disclosure duties - even post-contractually 
- with further duties to draw up solutions and products that would hedge against the risk of 
devaluation. Such an extension of transparency may be viewed as equivalent to the duties of a 
fiduciary who is perceived to act selflessly, taking into account the interests of the counterparty. 
This is explained in the following Sections of this Chapter. 

5.5 Liability of Financial Institutions for Mis-selling 
Practices 

As a result of the financial crisis that led to unexpected losses for a number of individuals 
and businesses as well as investors, an unprecedented number of lawsuits arose against banks for 
breach of the duty of care, particularly for misrepresentation, negligent advice, and failure of a 
duty to warn and assess properly.165 This litigation that focuses on the bank-customer relationship 
usually revolves around the effectiveness of clauses that immunize banks for liability.166 From 
2016 onwards, and as a result of the favorable outcome of such claims for debtors, a great 
number of such debtors in Cyprus found avenues of redress via the Financial Ombudsman, filing 
complaints against banks for overcharges and for failing to treat them fairly.167 Cypriot courts 
have been reluctant to recognize such duties for banks; however, regulatory law, both national 
and EU derivative law, has changed the landscape, requiring banks to treat all of their customers 
fairly and to adopt governance structures in order for their financial products to take due account 
of their customers’ interests.168 Focusing on the approach of courts, inter alia, recognizes the 
important role of the courts in developing the law, since in other jurisdictions the recognition of 

162 Tröger, op. cit. note 160.
163 Cooter, Ulen 2011, p. 360.
164 Decision 2017/8, Vinikios Developers Ltd, Dossier No. 8.13.9.3.6.
165 A. Kern, “England and Wales”, in Busch, van Dam 2017.
166 Booysen 2019, p. 437.
167 See Section 5.8.1. 
168 Kern, “England and Wales”, in Busch, van Dam 2017, p. 250.
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duties of care was a result of judicial development,169 while courts indeed have a pivotal role in 
realizing consumer protection.170 At the same time, contract drafters have proven to be alert to 
judicial pronouncement on the legitimate parameters of express terms and they have responded 
by adjusting standard bank terms accordingly.171  

Despite the fact that banking law has its roots in general merchant law, it has evolved in 
the last decade into an independent field of law as a result of certain characteristic regulatory 
problems.172 From a private law perspective, the rules of conduct of banks towards their 
customers, which have been elaborated in vast caselaw and are rooted in contract law, are of 
preeminent importance. English caselaw categorizes them as implied duties of care and has 
refined them into information duties under well-defined circumstances.173 In Germany, caselaw 
contributed towards the development of a fact-based definition of the fundamental information 
duty.174 According to some scholars, the soaring complexity of the modern banking business 
resulted in these cases being grouped according to a heightened need for raising the awareness 
of customers.175 These cases do not, however, establish a general comprehensive legal consulting 
obligation of banks, or a duty to explain or even warn against hazardous deals. In France, 
caselaw also laid down information duties of banks towards their customers that depend in 
each individual case on the qualification of the contracting party and his or her influence on the 
subject and the essence of the contract.176 Under English and Cyprus law of contract there is no 
general duty to make disclosures during contractual negotiations, subject to certain exceptions 
with regard to insurance law.177 The following Sections are devoted to information duties under 
the common law of contract, since Cyprus law follows a similar pattern. The impact that the EU 
is having will be examined in Section 5.6.  

5.5.1 Fiduciary law

Fiduciary principles have manifested themselves in common law countries and have been 
primarily concerned with “care” and “loyalty” in the fiduciary sense.178 Although such principles 
are a specific trait of common law countries developed through equity, as Michele Graziadei points 
out, “there is much more fiduciary law in civilian jurisdictions than most English or American 
lawyers would think”.179 Such duties are usually grounded in the general law of obligations as a 
result of the application of the good faith principle.180  In the area of financial contract law, such 
fiduciary duties in civil law jurisdictions are a result of structural properties such as inequality, 
vulnerability, trust and confidence that require the imposition of duties on the power of the 

169 See below Subsection 5.5.1.2.
170 Booysen 2019, p. 438.
171 Ibid.
172 Haar, op. cit. note 100, p. 98.
173 Ibid.
174 Ibid.
175 Ibid.
176 Ibid.
177 See Section 4.8.
178 M. Gelter, G. Helleringer, “Fiduciary Principles in European Civil Law Systems”, in Criddle, Miller, Sitkoff 2018.
179 Graziadei 2014, p. 287.
180 Gelter, G. Helleringer, “Fiduciary Principles in European Civil Law Systems”, in Criddle, Miller, Sitkoff 2018.
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holder.181 Under the common law, the fiduciary relationship arises, inter alia, in cases of trustee 
and beneficiary, guardian and ward, principal and agent, and attorney and client. Therefore, 
the relationship between the bank and its customer is not, in principle, of a fiduciary nature. 
However, as Howell Jackson and Talia Gillis argue, the bank’s privileged position as a result of the 
control over the assets of the principal along with apparent expertise and other attributes create a 
vulnerable relationship warranting the safeguards that fiduciary duties afford.182  

Although fiduciary duties police private activity through open-ended, judicially defined 
standards imposed on an ex post basis, and financial regulations set largely mandatory, ex ante 
obligations for regulated entities, fiduciary duties often do overlap with systems of financial 
regulation.183 Hence, in many regulatory contexts, fiduciary duties complement and/or substitute 
for other mechanisms of financial regulation.184 The party designated as the fiduciary has a duty to 
perform strict care and ensure no conflict of interest arises between the fiduciary and his principal. 
Such duties may include the duty of loyalty and of care and a duty of disclosure.185 According to 
Jackson and Gillis, though, in the context of regulated financial services, such fiduciary duties 
include: rules of conduct where regulated entities are required to take or prohibited from taking 
specified actions; disclosure and consent obligations requiring an entity to provide information 
or secure the principal’s consent before acting; and process-based obligations.186  

Information duties under the common law arise in cases where the relationship between 
the parties is of a fiduciary nature. As previously mentioned, in principle the relationship of 
banker and customer is not of a fiduciary nature.187 A fiduciary is perceived to act selflessly, 
whereas a bank usually furthers its own commercial interests ahead of those of its customer.188 
The fact that the bank holds third-party security to cover the customer’s indebtedness does not 
convert the banker-customer relationship into a fiduciary one.189 The common law allows a bank 
and its customer to contract out of the duty of care, resulting in an arm’s length relationship with 
no obligation on the part of the bank to inform or advise its client and reveal any risks associated 
with the product.190 The general rule on disclosure under private law is that if a contracting 
party is asked a direct question by his counterpart, and provides a wrong answer, that amounts 
to fraud.191  

Under special circumstances, though, the English common law courts have recognized 
that a relationship of trust may arise, rendering the banker a fiduciary agent, imposing on him 

181 Ibid.
182 H. E. Jackson, T. B. Gillis, “Fiduciary Duties in Financial Regulation”, in Criddle, Miller, Sitkoff 2018.
183 Ibid.
184 Ibid.
185 Functional equivalents in civil law jurisdictions include the Sorgfaltspflicht (duty of care) and Treupflicht (duty of 
loyalty) in Germany, the devoir de diligence et conseil (duty of care and advice) and devoir de loyauté et de fidélité (duty of 
loyalty and fidelity) under French law. See Gelter, Helleringer, “Fiduciary Principles in European Civil Law Systems”, in  
Criddle, Miller, Sitkoff 2018.
186 Jackson, Gillis, “Fiduciary Duties in Financial Regulation”, in Criddle, Miller, Sitkoff 2018.
187 Governor and Company of the Bank of Scotland v. A Ltd [2001]. Fahad Al Tamimi v. Mohamad Khodari [2009].
188 National Westminster Bank PLC v. Morgan [1985]. See also Burrows 2013, p. 815-816.
189 Kotonou v. National Westminster Bank [2010] [2011].
190 Kern, “England and Wales”, in Busch, van Dam 2017.
191 See also Kronman 1978, p. 1.
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a duty of full disclosure or a specific duty of care.192 In the case of Woods v. Martins Bank Ltd,193 
the Court recognized that the bank, despite the fact that a relationship of banker and customer 
had not been established, assumed fiduciary obligations when it advised the plaintiff on his 
investments and business affairs, inducing him to invest a substantial amount of money in shares 
of a private company. The case of Lloyd’s Bank Ltd v. Bundy194 is another such example. The 
Court of Appeal held that a bank owed a duty of fiduciary care to the customer from whom it 
had obtained a guarantee to secure an overdraft granted to another customer. The fact that the 
customer was of long standing and relied on the bank’s advice, which was deficient, and that 
the bank failed to suggest to the guarantor that he obtain legal advice, led the Court to hold 
the guarantee and charge voidable on the ground of undue influence. In National Westminster 
Bank Plc. v. Morgan,195  the House of Lords highlighted three points to decide that the bank did 
not commit a breach of duty of care or fiduciary duty. First, no hidden benefit was derived by 
the bank from the transaction. Second, the erroneously provided advice by the branch manager 
was incorrect technically rather than in substance. Third, the defendant understood the general 
nature of the charge and the transaction as a whole. Therefore, under the common law, only in 
exceptional cases are banks held to be subject to fiduciary duties or duties of care. 

5.5.1.1 The approach of Cypriot courts towards emerging duties of care

A judgment of the Supreme Court of Cyprus indicates the courts’ unwillingness to shift the 
risk and recognize information obligations to the party that was aware of such risks.196 In this case, 
the appellant acquired credit facilities by the appellee and was required under the express terms 
of the contract to use these assets exclusively for buying stocks registered on the Cyprus Stock 
Exchange. The appellant, in order to secure the obligations under the contract, was required to 
pledge, for the benefit of the appellee, additional securities (referred to as collateral values) or to 
deposit cash to a bank account of a total value equal to 30% of the limit. The appellee argued 
that despite their repeated calls, the appellants did not maintain the agreed balance and thus 
the appellee terminated the agreement and the operation of the account, demanding also the 
payment of the debit balance. Among the various arguments of the appellant, an important one 
that was struck down by the Court was the argument that in view of the nature of the transaction, 
the appellee had an obligation to explain the investment plan in all honesty and warn against the 
risks inherent in the transaction, as well as to encourage the appellant to obtain independent legal 
advice. The Court argued that, absent a relationship of trust between the parties, the appellee was 
not in a position to dominate the will of the appellant and gain an unfair advantage. The Court 
highlighted that the appellant had access to high quality advice, since the appellant’s spouse was 
a senior executive at the Ministry of Finance.

This judgment has been followed in a number of cases before the Supreme Court of 
Cyprus,197 where a party has argued that the bank owed a duty to inform about the risks attached 
to the investment. Such cases usually involve a party pleading that the agreement with the 
bank is void since it was a result of undue influence and misrepresentation as the bank failed 

192 See also Chitty, Beale, Burrows 2008.
193 [1959].
194 [1975].
195 Op. cit. note 188.
196 Syrimi (Συρίμη) v. Pancyprian Funding Agency (Οργανισμός Χρηματοδοτήσεως Παγκυπριακή ΛΤΔ) [2010].
197 See analysis below in this Section as well as Section 5.7.4.
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to explain the contents and nature of the agreement and inform about the risks associated with 
it.198 These claims are often accompanied with a claim of unfairness of terms. The specific term 
for which unfairness is claimed is not usually identified. The claim can be viewed as an effort 
to enforce the transparency requirement provided under Directive 93/13, even though it is not 
expressly stated in the arguments brought forward. This conclusion is prevalent based on the fact 
that unfairness of terms is often linked with the lack of provision of information and detailed 
explanation. The courts in dealing with such claims usually start with the presumption that the 
relationship between the bank and the borrower is a usual contractual relationship between bank 
and customer and not of a special fiduciary nature. The presumption, however, is rebuttable. 

In the case of Kallikas,199 the appellant argued that the investment agreement with the bank 
was illegal since it violated the Circulars of the Central Bank of Cyprus requiring banks to limit as 
much as possible loans for investment purposes and to refrain from opening investment accounts 
to new customers, and since the bank failed to inform the appellant about those Circulars. This, 
according to the appellant, was a violation of Article 23 of the Contracts Law (Cap. 149), which 
renders an agreement illegal when it is contrary to public policy or the public interest. The Court 
agreed with the decision in first instance, which stipulated that the Contracts Law is inspired 
by the principle of freedom of contract, and there is no legal principle that requires such a duty 
to inform. The question raised by the appellant is, in essence, whether fairness and equity can 
be accommodated under the rubric and scope of public policy.200 The idea of making fairness 
and reasonableness the focus of the public policy inquiry is premised on balancing the sanctity 
of contract with fairness in contract law.201  However, the general understanding is that public 
policy does not accommodate fairness and equity.202  

The argument that banks violated the Circulars of the Central Bank by providing loans, 
despite the calls for reduction of such loans, has been unsuccessfully presented in a number of 
other cases by debtors.203 Although the argument in a number of cases was based on Article 23 
of the Contracts Law,204 the essence of the argument is that, in making the decision to grant a 
certain loan, the bank did not act in good faith and with reasonable care. Such a conception 
implies that a fiduciary duty exists between the director or officer of the bank and the customer. 
In Gregoriou v. Euroinvestment & Finance LTD,205 the argument was made by the debtors that 
the bank was negligent for not complying with the Circulars of the Central Bank. Furthermore, 
in National Bank of Greece (Cyprus) v. Efstathiou,206 the debtor argued that the bank failed to 
examine the creditworthiness of its customer. Both arguments about the bank failing to follow 
prudent lending practices as well as taking the necessary diligence measures were quashed by the 
courts, since in the first case the Circulars relating to stock exchange financing were addressed to 

198 Εθνική Τράπεζα της Ελλάδος (Κύπρου) ΛΤΔ v. Ζωής Ευσταθίου, Δημήτρης Ανδρέα Ευσταθίου, [2016]. In this case the 
defendants argued that the contents of the agreement were not sufficiently explained, they were a product of undue 
influence and economic duress by the bank which exploited the bad psychological situation in which the defendants were 
at the point of conclusion of the contract.
199 Καλλικάς v. Ελληνική Τράπεζα ΛΤΔ [2010].
200 See also Mupangavanhu 2015, p. 125.
201 Ibid.
202 Ibid.
203 See case referred in note 198.
204 See case referred in note 199.
205 Γρηγορίου v. Euroinvestment & Finance LTD [2011].
206 Op. cit. note 198.
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commercial banks and not to the respondent (Euroinvestment) as the volume of its business in 
this sector was not significant. As to the second argument, the Court emphasized that the bank 
took all documents provided by the debtor into account before deciding whether to proceed with 
granting the credit. Therefore, unequal bargaining power - which is in essence what the debtors 
claimed in the cases mentioned above due to the informational asymmetry between the two 
contracting parties - is not a relevant consideration in determining whether a contractual term is 
contrary to public policy.207 Lastly, it should be pointed out that Law 106(I)/2010 implementing 
Directive 2008/48 on consumer credit was referenced by the debtors in the Efstathiou case as 
far as matters of interest were concerned. The claim for failing to determine the creditworthiness 
of the borrower, an obligation that Law 106(I)/2010 imposes on credit institutions, was not 
examined by the Court as a statutory obligation but was instead dealt with in general terms.208  

In another judgment, the Supreme Court of Cyprus was asked to decide whether a 
relationship of trust existed between the bank and the debtor. The judgment in first instance 
stipulated that the relationship between the creditor and the debtor was that of a bank and its 
customer. Despite the fact that the bank held a share in the company of the debtor (31.25%) 
and had the right, inter alia, to appoint two directors in the company, the court in first instance 
held that there was no relationship of trust that can activate the doctrine of proximity in order 
for the relationship of the parties to be a fiduciary one.209 The Supreme Court, in reaffirming the 
court of first instance’s decision, made reference to the Hedley Byrne principle,210 which provides 
that if someone possessing special skill undertakes, irrespective of contract, to apply that skill for 
the assistance of another person who relies on such skill, a duty of care will arise.211 The Supreme 
Court eventually found that, since the debtor was not relying on such judgment or skill of the 
creditor, and the fact that any information and advice that the creditor initially provided were 
given with a disclaimer of liability, there was no duty of care in the facts of the case. It should 

207 See also, Mupangavanhu 2015, p. 126.
208 The defendants, according to the Court, failed to specify the provisions of Law 106(I)/2010 that were violated by 
the bank as far as the interest rates were concerned, while the claim for failing to determine the creditworthiness of the 
debtors was also presented in general terms. On Directive 2008/48 see also Section 5.6.7. It is worth digressing to note 
that in the United States, the ‘business judgment rule’ operates in cases of alleged violation of a duty of good faith and 
reasonable care from banks. A recognition of a duty to act in good faith and with reasonable care upon bank employees 
might open the floodgates for claims by debtors that the bank breached such duties. The ‘business judgment rule’ acts 
as a counterweight to such a risk of claims in specific cases. Although various formulations of the ‘business judgment 
rule’ can be found in all the states, the general rule is that courts will not interfere when a director or officer of a bank 
exercised good faith and reasonable care and with the honest belief that he/she was acting in the best interests of the 
corporation. The roots of the rule lie in the attempt to define the limits of liability of members of the board of directors 
of companies, in order for them to be allowed to make decisions without fear of prosecution, thus realizing the innately 
risky daily operation of a business. See also Apostolopoulos 2014, p. 32. This duty is further elaborated in federal 
legislation that enables the Federal Deposit Insurance Corporation to seek recovery from the bank’s directors and officers. 
See Federal Deposit Insurance Corporation Rules And Regulations (2000). A number of cases for instance, involve the 
Federal Deposit Insurance Corporation alleging negligent behaviour from a bank’s directors for ordinary negligence and 
breach of fiduciary duty. See for example FDIC v. Skow [2014] 741 F.3d 1342, 1344. Other cases involve claims that the 
approval of loans was in violation of the bank’s policies and prudent lending practices. St. Paul Mercury Ins. Co. v. FDIC 
[2014] 11th Cir. F. 3d 702. This rule has also been adopted in Greece.
209 Apak Agro Industries LTD v. Κυπριακής Τράπεζας Αναπτύξεως ΛΤΔ [2008]. The doctrine provides that the plaintiff must 
satisfy the Court that his injuries have been caused by the negligence of the defendant.
210 See Subsection 5.5.1.3.
211 Hedley Byrne & Co. v. Heller & Partners [1963], as per Lord Morris of Borth-y-Gest, at 502-3: “If in a sphere in which 
a person is so placed that others could reasonably rely upon his judgment or his skill or upon his ability to make careful 
inquiry, a person takes it upon himself to give information or advice to, or allows his information or advice to be passed 
on to, another person who, as he knows or should know, will place reliance upon it, then a duty of care will arise”.
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be pointed out that in civil law jurisdictions, national courts held that clauses excluding or 
restricting a company’s liability are ineffective, whereas common law courts have consistently 
validated such clauses as defining the scope of contractual obligations.212 

The Supreme Court’s approach can be attributed to the status of Cyprus as a service-based 
economy and the importance of the financial services sector. Therefore, as was the case with the 
judgment of the Supreme Court of the UK in Office of Fair Trading v. Abbey National plc,213 
where it refused to review the unfairness of the bank charges as this might dramatically impact 
banks,214 a similar pro-bank stance might be reflected in the caselaw of the Supreme Court of 
Cyprus. If these claims had been successful, or are successful in the future, banks “would be 
facing an Armageddon claim. […]. Given the economic climate and the state support for the 
banking sector, the taxpayer would be left to pick up the bill”.215 Financial stability is, thus, the 
overarching principle.216 This is reinforced by the judgment of the CJEU in Hellenische Republik 
v. Leo Kuhn.217 Therefore, despite the mixed character of the system, Cypriot courts have, in 
certain cases, been stricter than English courts.

5.5.1.2 The recognition of certain duties of care in the English common law – the 
distinction between mere provision of information and advice 

The English case of Rubenstein v. HSBC Bank plc218 provides an example of a bank crossing 
the line between mere explanation of a product and actual recommendation, failing thus to 
take a customer’s investment needs in making the recommendation into account.219 The claim 
was brought by a consumer against a bank for negligent advice in the recommendation of a 
financial investment. The Court found that the bank was negligent in the advice which it gave, 
and in breach of various statutory duties. The Court applied an objective test in arriving at the 
conclusion that the services provided by the bank were advisory rather than an “execution-only” 
service. The test was whether an impartial observer, having due regard to the regulatory regime 
and guidance and to what passed between the parties, would conclude that advice had been 
given.220 In order to distinguish between mere provision of information and advice, the Court 
emphasized that the information should be either accompanied by a comment or value judgment 
on the relevance of that information to the client’s investment decision, or to be a product of 
selection involving a value judgment so that the information will tend to influence the decision 

212 F. Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 
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213 [2010], Supreme Court.
214 Howells 2017, p. 1934.
215 Morgan 2011, p. 214.
216 Micklitz 2016, p. 627.
217 C-308/17 Hellenische Republik v. Leo Kuhn [2018]. See para. 42 “It follows that, having regard to the exceptional 
character of the conditions and the circumstances surrounding the adoption of Law 4050/2012, according to which 
the initial borrowing terms of the sovereign bonds at issue in the main proceedings were unilaterally and retroactively 
amended by the introduction of a CAC, and to the public interest objective that it pursues, the origin of the dispute in 
the main proceeding stems from the manifestation of public authority and results from the acts of the Greek State in the 
exercise of that public authority, in such a way that that dispute does not fall within ‘civil and commercial matters’ within 
the meaning of Article 1(1) of Regulation No 1215/2012”.
218 [2012].
219 Caird, Coulthard, Truman 2013, p. 135.
220 [2011] para. 83.
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of the recipient.221 In case of an express disclaimer to the effect that advice is not being given, such 
information will not be regarded as recommendation.222  

The High Court, nevertheless, ruled that claimant’s loss was not caused by the negligence 
of the bank, because what happened to the fund was wholly outside the contemplation of the 
bank or any competent financial adviser. The loss was not reasonably foreseeable by the bank 
and was too remote to be recoverable as damages for breach of contract or tort.223 The Court of 
Appeal overruled this finding and held that it was wrong to say that when the risk from exposure 
to market forces arose, the bank was free of responsibility because the incidence of market loss 
was unexpected. Since the bank’s advice recommended that the investment was akin to a cash 
deposit, the customer should not have been concerned about changing financial weather, and no 
reason for the bank to be free of responsibility after one year. The risk of market movement on 
the value of an investment of the type that the customer did not realize he was committed to, 
was the same risk that caused his loss. The Court noted that if the financial adviser of the bank 
warned the customer that his investment’s safety depended on the financial weather, then the 
customer would have either questioned the investment and sought further advice or would not 
have proceeded with the recommended investment. Under those circumstances, the loss that the 
customer had suffered, according to the Court of Appeal, was not too remote. 

In a decision by the English High Court, it was found that the bank owed a duty to 
business customers, who had expressed a wish to change the interest on their borrowings from 
a variable rate to a fixed rate, to explain the financial implications of doing so.224 The claimants 
asserted that the high rate of interest on the fixed-rate loans they had taken out had had a 
significant adverse effect on their business. The claimants blamed the bank not for not predicting 
that interest rates would fall but for not explaining the financial consequences that would occur 
if they tried to get out of the fixed rate before the 10 years had elapsed. They also claimed that 
the bank positively misrepresented what the financial consequences of their actions would be.225 
The High Court emphasized that the existence of a duty of care, and the level of that duty, will 
depend on the particular facts and whether as a matter of policy, it is thought appropriate to 
impose such a duty in the circumstances.226 

The bank advertised to the claimants that it subscribed to the Business Banking Code. The 
fairness commitment in that Code includes a promise that if the bank was asked about a product, 
it would give the customer a balanced view of the product in plain English, with an explanation 
of its financial implications.227 In the facts of the case, the duty of care which the bank owed was 
to explain the financial implications of fixing the rate. It was a duty owed only in response to 
the claimants’ inquiries because that is what the bank had signed up to in the Business Banking 
Code.228 What was required, according to the Court, was not a comprehensive tutorial, but an 

221 Ibid, para. 81.
222 Ibid, para. 82.
223 Ibid, paras. 108, 115-116.
224 Thomas v. Triodos Bank NV [2017].
225 The Court referred to the Bankers’ Trust case where Mance J said that: “if the bank does give an explanation or tender 
advice, then it owes a duty to give that explanation or tender that advice fully, accurately and properly. How far that 
duty goes must once again depend on the precise nature of the circumstances and of the explanation or advice which is 
tendered” Bankers’ Trust International v. PT Dharmala Sakti Sejahtera [1996], at 533-534.
226 Thomas v. Triodos Bank NV, para. 78.
227 Section 2 of the Business Banking Code, under a ‘Fairness commitment’.
228 Thomas v. Triodos Bank NV, para. 81.
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explanation in plain English of what fixing the rate entailed and the consequences. It was found 
that the bank failed to explain adequately what the financial consequences of changing to a fixed 
rate would be. Hence, the bank was liable to the claimants for misrepresentations and breach of 
duty.  

5.5.1.3 The failure to recognize information duties under Cyprus law 

The approach of the Cypriot courts seems consistent regardless of the status of the 
counterparty to the bank. In a famous case before the Supreme Court the appellant, a company 
that had regular commercial transactions with other companies in Iraq, was paid in US dollars 
for those exports via transfer through an Iraqi bank to the appellee bank.229 In 1984, the payment 
was made by an irrevocable certificate of government credits on behalf of the issuing bank of 
Iraq. However, although the certificate was given to the appellee bank, the payment was not 
immediate but was made within the next 12 months. In 1985, the payment method was altered. 
The issuing bank of Iraq did not provide an irrevocable certificate. In the same year, due to the 
Iran-Iraq war, large fluctuations in the exchange rate of the US dollar against the Cyprus pound 
were observed. 

In order to secure the appellant’s transactions, the US dollars were sold in advance to the 
Central Bank, thus knowing in advance the exact amount to be paid. This procedure was regulated 
by the Central Bank, which had introduced the institution of the deferred payment coverage, 
within the framework of the Circulars of the Central Bank,230 as a measure to protect traders 
against fluctuations in the exchange rates of foreign currencies against the Cyprus pound.231 The 
commercial bank then entered into a pre-sale agreement with the Central Bank, whereby the 
exporter knew in advance the exact amount of Cyprus pounds it would receive when the foreign 
currency was redeemed and was handed over by its commercial bank. If the relevant documents 
were presented to the commercial bank within one month of the transaction, the exporter would 
take another rate, slightly less favorable than the normal one. By mid-1986 the appellant loaded 
its cargo for Iraq and then presented the bill of lading to the appellee bank, requesting the 
pre-sale of the expected currency to the Central Bank. The appellee, after considering that the 
documents presented did not constitute a firm contractual commitment, proceeded with the 
conclusion of three contracts with the Central Bank on the basis of the second amendment to 
the main Circular.232 Eventually the trade deal with Iraq was cancelled. 

It was the appellant’s position that, owing to the failure of the appellee to use the main 
Circular, instead of the amendment, it had suffered economic loss that the appellee should 

229 Premier Chemical Co LTD v. Bank of  Cyprus (Τράπεζας Κύπρου) [1998].
230 The main Circular was amended two times. With the main Circular the exporter that had a firm contractual 
commitment for the payment of the exchange rate, presented within one month from the transaction the documents 
that constitute the firm contractual commitment to the bank of which he was a customer.
231 Traders were aware in advance the amount they would have received in Cyprus pounds from their exports for up to 
twelve months after the transaction, irrespective of fluctuations in the exchange rate.
232 With the second amendment of the Circulars, the exporter who did not have a firm contractual commitment for 
paying the foreign exchange was covered because e.g. it made an offer that was open for a certain period of time and 
awaited acceptance in order for the contract to be concluded. In this case, the Central Bank used as a basis the best rate 
of the day and when the proposal was turned into a firm contractual commitment, the exporter presented its contract, 
through its bank, to the Central Bank, and a new exchange rate was made with various arrangements based on the main 
Circular. If the contract had not been presented, the Central Bank would have calculated the worst rate during the 
12-month period, so the difference would ultimately have been borne by the commercial bank’s customer.
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restore. The loss corresponds to the difference in the exchange rate of the US dollar against the 
Cyprus pound. According to the appellant, the loss was due to the fact that the main Circular was 
not followed as a result of which the appellant was not able to benefit from the initial exchange 
rate. If the pre-sale had been done with the main Circular, it would have resulted in the difference 
being paid to the appellee by the Central Bank and by extension to the appellant. Therefore, the 
exchange rate that was used was at the expense of the appellant. The appellant based its claim on 
the assertion that the appellee should have applied the main Circular, and that the bill of lading 
and the invoices constituted, contrary to the appellee’s belief, a firm contractual commitment. 
The claim for compensation was based on a breach of an agency contract, breach of fiduciary 
duty, breach of trust, and negligence on the part of the appellee in buying the exchange rate. The 
court of first instance concluded that in the balance of probabilities, the appellant failed to prove 
any of the alleged infringements and negligent behavior. The appellant, in other words, failed to 
prove a cause of action. The Supreme Court upheld the judgment of the court of first instance. 
The Supreme Court held that there was no agency contract, nor a fiduciary duty or a relationship 
of trust between the two parties. The same applied to the alleged negligent behavior. 

With regard to the issue of negligence, the appellant founded its argument on the principle 
formulated by the House of Lords in Hedley Byrne & Co. v. Heller & Partners.233 The question 
which the court of first instance had to answer was whether the appellant succeeded in producing 
satisfactory evidence to prove that there was a relationship between the appellant and the appellee 
that could enable the Hedley Byrne principle to apply. Such witness testimony was not provided 
based on the Supreme Court’s findings. According to the only testimony provided, when the 
contracts were prepared they were signed without further discussion. At no part of the testimony 
was reference made to the provision of information or advice as to how the appellant should 
proceed with the pre-sale of the exchange rate. The Supreme Court emphasized that the director 
of the appellant, because of his experience, had full knowledge of both the content and the 
implications of the Circulars and did not have the need to ask for any information or advice 
from the appellee. Furthermore, there was no evidence according to the court that the appellee 
undertook any obligation or assumed responsibility to inform or advise its clients on the ensuing 
Circular of the Central Bank: “If she had an obligation to do so, it was simply in explaining the 
Circulars to the customer and nothing more”. Consequently, it can be argued that the courts in 
Cyprus have not moved towards recognizing fiduciary duties for banks unless the relationship is 
reversed, and the debtor is the bank.234 

5.5.2 Common law duty to advise or warn - actions for negligent misstatement

Outside of contractual relationships, liability may arise under the law of negligent 
misstatements. This can occur where the court finds a “special relationship” between two parties, 
and one relies on the negligent statement of the other. Such a relationship exists only where one 
party knew or ought to have known that the other party was likely to rely on the statement.235 
In cases before Cypriot courts, debtors have argued that the bank had an obligation to make 
sure that the borrowers received sufficient legal advice before signing the loan agreement or 

233 Op. cit. note 211.
234 See Section 5.5.3.
235 Law Commission, “Rights of Redress Advice”, op. cit., para. 2.33. see also Hedley Byrne case op. cit. note 211.
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guarantee.236  The fact that such advice was not provided, according to the debtors, rendered the 
agreement voidable. Courts, in such cases, consider the background of the party arguing that 
such advice was essential before signing the agreement.

In one such case, the fact that the debtor received copies of the agreement before signing 
and attempted to negotiate specific terms along with his profession as a certified accountant was 
crucial for the court to hold that the bank was not liable for not ensuring that the debtor received 
legal advice before signing the contract.237 Article 73(3) of the Contracts Law has been utilized 
as a defense to compensate for the loss that came as a result of the bank not selling the shares 
under an investment project financing contract.238  Article 73(3) stipulates that in estimating 
the loss or damage arising from a breach of contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the contract must be taken into account. The 
court rejected the reasoning behind this argument since, in the facts of that case, the bank did not 
hold the shares in trust for the appellants, but they were rather given as collateral.239 In the same 
case, the appellants pleaded the defense of Article 67 that provides that: “if any promisee neglects 
or refuses to afford the promisor reasonable facilities for the performance of his promise, the 
promisor is excused by such neglect or refusal as to any non-performance caused thereby”. The 
court rejected the argument, as the appellants in the facts of the case were unwilling to perform 
their obligations under the contract, and it was not the bank that hindered such performance. 

In the same vein, debtors pleaded the defense of non est factum (not my deed). The defense 
of non est factum can be utilized by persons whose objective inability to understand the purpose 
of the particular document they are signing is due to blindness, illiteracy or some other disability. 
However, in Saunders v. Anglia Building Society,240 it was maintained that in exceptional cases 
persons that are completely capable of understanding the nature of the document they are 
signing can plead a defense of non est factum.241  

As a second precondition in order for a plea of non est factum to succeed, reasonable care 

236 Εθνική Τράπεζα της Ελλάδος, op. cit. note 198. Reference was made to Royal Bank of Scotland v. Etridge (No 2) [2002].
237 Ibid.
238 See Ellinas Finance LTD v. Sofia Matsi (Σοφίας Μάτση) [2009] and the appeal before the Supreme Court, Matsi (Μάτση) 
v. Ellinas Finance [2012].
239 Γρηγορίου v. Euroinvestment & Finance LTD.
240 [1971].
241 According to Lord Reid (ibid, at 964): “The plea of non est factum obviously applies when the person sought to be 
held liable did not in fact sign the document. But at least since the sixteenth century it has also been held to apply in 
certain cases so as to enable a person who in fact signed a document to say that it is not his deed. Obviously, any such 
extension must be kept within narrow limits if it is not to shake the confidence of those who habitually and rightly rely 
on signatures when there is no obvious reason to doubt their validity. Originally this extension appears to have been 
made in favour of those who were unable to read owing to blindness or illiteracy and who therefore had to trust someone 
to tell them what they were signing. I think it must also apply in favour of those who are permanently or temporarily 
unable through no fault of their own to have without explanation any real understanding of the purport of a particular 
document, whether that be from defective education, illness or innate incapacity.  But that does not excuse them from 
taking such precautions as they reasonably can. The matter generally arises where an innocent third party has relied on 
a signed document in ignorance of the circumstances in which it was signed, and where he will suffer loss if the maker 
of the document is allowed to have it declared a nullity. So, there must be a heavy burden of proof on the person who 
seeks to invoke this remedy. […] I do not say that the remedy can never be available to a man of full capacity. But that 
could only be in very exceptional circumstances: certainly not where his reason for not scrutinizing the document before 
signing it was that he was too busy or too lazy. In general, I do not think he can be heard to say that he signed in reliance 
on someone he trusted. But, particularly when he was led to believe that the document which he signed was not one 
which affected his legal rights, there may be cases where this plea can properly be applied in favour of a man of full 
capacity” [emphasis added].
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must have been exercised as to the circumstances that have led the person pleading to sign the 
particular document. Finally, there must be a radical difference between that agreement which 
he signed and that which he thought he was signing.242 According to the judgment in The Cyprus 
Development Bank LTD v. Krini Evangelou Kyriacou,243 in order for such a successful plea to be 
founded, undue influence must have been exercised by the counterparty or its agent. In Bank 
of Cyprus v. Theophanous,244 the defendants raised the plea of non est factum; however, the court 
emphasized that in the facts of the case, the defendant knew that he was signing as a guarantor 
despite the fact that the document which he was signing was empty. Had he exercised reasonable 
care to ensure that the document was sufficiently completed before signing, he could have had 
a successful plea for non est factum. The non est factum defense is often accompanied by a claim 
of unfairness of contract terms under Directive 93/13.245 The courts examine the knowledge 
background of the person raising the defense in order to ascertain whether a contractual term is 
unfair. 

5.5.3 Duty of care 

The situation is different when the debtor is the bank, i.e. when the customer deposits 
money to his bank account.246 For example, in a case before the District Court of Limassol, where 
two customers of the same bank had a joint account that allowed deposits and withdrawals on 
an “either to sign” basis, the Court explained the duty of “care and skill” that the bank has.247 
The facts of the case are as follows: two customers of the bank (mother and daughter) had a joint 
account that provided a mandate that any transactions will be made either from one or the other 
customer (either to sign). The Court emphasized that the contractual relationship between the 
litigating parties included an implied term that the bank ought to exercise reasonable care and 
skill when performing its tasks with regard to operations within its contract. 

That duty was elaborated in the English case of Karak Rubber Co. Ltd v. Burden and 
others.248 According to the court, the standard of reasonable care and skill is an objective standard 
applicable to banks that is to be decided in the light of all the relevant facts. The daughter 
withdrew all the money from the account and after calls from the bank to return it, which later 
on took place, the bank gave assurances to the daughter that the money would be secure, and in 
case of a withdrawal of the full amount, both parties should sign. However, the mother withdrew 
the full amount despite such assurances by the bank, leading the court to the decision that the 
bank breached the duty of care and skill towards the plaintiff (daughter). This duty, in the facts 
of the case, included a duty for the bank, before approving such a transaction (giving the full 
amount to the mother), to inform the plaintiff that it intended to follow the original mandate 
(which allowed for a withdrawal of the full amount). The court referred to an excerpt from the 
Karak judgment to justify the imposition of such a duty: 

242 Lord Reid at 964, Saunders, op. cit. note 240.
243 [1989].
244 Τράπεζα Κύπρου Δημόσια Εταιρεία ΛΤΔ v. Θεοφάνους [2014].
245 See Section 5.7.4.
246 “The receipt of money by a banker from or on account of his customer constitutes him the debtor of the customer”. 
Halsbury’s Laws of England, 3rd edn. Vol. 2, para. 311.
247 Zachariadou (Ζαχαριάδου) v. Hellenic Bank (Financing) (Ελληνικής Τράπεζας (Χρηματοδοτήσεις) ΛΤΔ) [2008]. 
248 (No 2) [1972]; See also Shioler v. Westminster Bank Ltd [1970].
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Of course, omnia praesumuntur rite esse acta, and a bank should normally act in accordance 
with the mandate – but not if reasonable care indicates a different course.249 

In Euroinvestment & Finance LTD v. Schiza,250 the court noted that it is possible to bring 
a claim for breach of contract and negligence at the same time. The case involved an investment 
plan financing agreement, by which the investment activity would be conducted through a 
different stockbrokers’ company. According to the defendant, no competent person explained 
the way the disputed investment plan was to operate, how the required coverage ratio worked, 
or the risks associated with the plan. Moreover, no one notified the defendant in good time of 
the fact that the investment portfolios suffered losses and the fact that the investment account 
exceeded the required coverage ratio. The claimants accepted that they were acting as trustees in 
relation to the shares purchased by the defendant under the terms of the Financing Agreements. 
However, they refuted the allegations that they assumed any obligation, be it contractual or 
otherwise, towards the defendant and denied that they had a duty of care. 

The defendants in counterclaim accepted that they offered to the defendant brokerage 
services under an investment financing agreement. However, they explained the way these 
services were exhausted in taking orders from the defendant and transmitting them to the Cyprus 
Stock Exchange. They also explained that they never offered advisory services and/or portfolio 
management services to the defendant and were not required to do so. The court stated that the 
business efficacy of the agreements was self-evident, and no implied terms needed to be added. 
Furthermore, the defendants in counterclaim were not bound by the agreement as they were 
not contracting parties (privity of contract). The court refused to imply a duty of care as being 
outside of the contractual framework that regulated the contractual relationship. The defendants, 
based on the ruling, did not provide any witness testimony to corroborate their argument about 
professional negligence.

Consequently, the courts give effect to the contractual terms which the parties have freely 
agreed in writing and expressed by ‘plain words’ thus being reluctant to imply terms into the 
contract by using assumptions as to what the parties purportedly intended to achieve.251 This is the 
case especially with regard to complex financial instruments. Debtors are prevented from relying 
on facts and circumstances extrinsic to the written terms of the contract through the doctrine of 
contractual estoppel, which provides that parties are estopped from denying contractual terms 
expressed in writing.252 Contracts are interpreted in their natural and ordinary meaning in order 
to achieve commercial common sense.

5.5.3.1 Duty of care under Greek law

Civil law jurisdictions tend to protect investors, not only consumers but also less experienced 
commercial parties.253 In Greece the bank is perceived to be in a far more advantageous position 

249 Karak, op. cit. note 248, at 1225.
250 Euroinvestment & Finance LTD v. Γιαννούλας Σχίζα [2014].
251 Kern, “England and Wales”, in Busch, van Dam 2017, p. 251.
252 Ibid. See caselaw on interpretation of contracts based on their natural, plain meaning as understood by the “average 
ordinary adult”. In this endeavor, the negotiations and any unilateral representations as well as subjective intentions of the 
contracting parties are excluded from consideration. Charalambous (Χαραλάμπους) v. Achilleos et al. (Αχιλλέως κ.α.) [2001]; 
Theologos et al. (Θεολόγος κ.α.) v. Nemesis Real Estate Company (Κτηματική Εταιρεία Νέμεσις Λτδ) [1998]; Poliphimos Hotels LTD 
(Πολύφημος Χοτέλς Λτδ) v. Moutsi (Μούτση) [2000].
253 See D. Busch, C. van Dam, “A Bank’s Duty of Care: Perspectives from European and Comparative Law”, in Busch, 
van Dam 2017.
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than its customers, which justifies an obligation to protect customers’ interests, depending on the 
specific circumstances of each case.254  A relationship of trust between the bank and its customer 
is created since the customer is heavily dependent on the bank’s specialized knowledge of market 
conditions and the wide range of information it possesses. This is based on the supplementary 
function of the principle of good faith and business usage.255 This duty of care and diligence 
functions independently of a contractual clause providing for such duty or lack thereof.256 It 
is accepted that this duty extends throughout the duration of the banking relationship, which 
means that it applies also at the pre-contractual stage.257 The bank has an obligation not to pursue 
unilaterally the assimilation of its individual interests, while the consideration given by the bank 
should be proportional to the consideration requested by its customer.258 The bank’s obligation 
to safeguard the interests of its customers is specialized into an obligation to safeguard banking 
secrecy as well as an obligation to listen diligently and assess the customer’s interests. Furthermore, 
the bank has the specific obligation to inform and advise its customer depending on the specific 
circumstances and level of knowledge of such customer. Dutch law follows a similar approach 
under the reasonableness and equity principle.259 The duty of care (bijzondere zorgplicht) applies 
to relationships where advice is provided but also to ‘unadvised sales’ in which consumers decide 
voluntarily to enter into a certain agreement or purchase a product.260 According to the Dutch 
Supreme Court, the banks’ position in society brings with it a ‘special’ duty of care towards 
consumer clients.261  

This theory of banks’ public function was first developed under French doctrine and caselaw 
based on which banks, although operating principally under private economy criteria, and their 
dominant macroeconomic position resulting from their heightened role in money circulation, 
significantly affect a country’s financial system and by extension national economy. Also, because 
of banks’ superiority at the microeconomic level over their customers, since they are professional 
service providers, the necessity to impose duties of care is warranted. This is warranted in order to 
safeguard against banks financing unviable investments that can result in negative externalities, 
and mediating their superior bargaining power over their contractual counterparties.262 This 
intervention through private law, according to Vanessa Mak, has the advantage that the solutions 
are better adapted to the actual circumstances of a case, than public law intervention which is 
limited in scope and targeted to a certain category of individuals (the reasonably circumspect 
average consumer).263 Thus, it is regarded that private law liability compensates in appropriate 
cases for substantial losses. The common law, however, as was seen, is not very open to this kind 

254 See for example, Judgment of the Court of Appeals of Athens, [2019] ΜονΕφΑθ 3424/2019.
255 Article 288 of the Greek Civil Code. See also, Tsene 2008.
256 See Tsene 2008, 27. According to Tsene the simplified form of specialization of the duty of care and diligence 
in the field of banking information in Greece is from the Governor of the Central Bank of Greece Act 2501/02 on 
“Information provided to the contracting parties of financial institutions on the terms governing their transactions”  
(ΦΕΚ Α’ 227/2002) as amended.
257 See also Psihomani 2001.
258 Tsene 2008, p. 29.
259 Mak 2012, p. 261.
260 Ibid.
261 D. Busch, C. van Dam, B. van der Wiel, “Netherlands”, in Busch, van Dam 2007, 204 referring to case Mees Pierson/ 
Ten Bos, HR 9 January 1998, NJ 1999/285.
262 Tsene 2008. See also Gavalda 1981, p. 551.
263 See also Mak 2012.
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of protection.264 The standard of a reasonably circumspect ‘average consumer’ prevails under 
English law, while in the case of Cyprus as seen above, the approach seems stricter than that 
under English law (following rather the arm’s length principle).

The obligation to inform in Greece has also been extended for the provision of investment 
services from banks.265 The Greek Banking Code of Conduct is also centered on the idea of the 
obligation to inform. However, it is widely accepted that a general obligation to inform on the 
part of banks is not the general rule applicable, but only applies in cases where: (i) there is an 
increased risk for the legal interests of the customer as a result of the professional activity of the 
bank; (ii) due to his gnostic disability and inexperience the customer cannot apprehend the risk 
that stems from the specific banking transaction; and (iii) when the information held by the bank 
is so vital that had the customer been aware he would not have concluded the contract.266 The 
Supreme Court of Greece (Areios Pagos - Άρειος Πάγος) held that banks as financial institutions 
which have a decisive influence on the development and operation of businesses financed by 
them, have an increased responsibility in the performance of their tasks and must take care of 
the interests of such businesses, since by its very nature the credit relationship, as a lasting legal 
relationship of trust between the contracting parties, imposes an obligation of loyalty and care 
upon banks to safeguard the interests of their clients.267 Hence, the exercise of their rights should 
be performed in accordance with the principle of good faith and common usages and avoid any 
abusive behavior. 

The Court noted that in the event of the borrower’s difficulty in meeting the obligations 
under the credit agreement due to a temporary financial weakness that exceeds the limits of 
the borrower’s abilities, the requirements of good faith impose the obligation on the bank to 
tolerate a reasonable delay in the performance of the debtor’s obligations, especially when such 
performance will lead to the complete economic destruction of the debtor without any benefit 
derived for the bank. In this context, and in the event of a temporary financial inability on the 
part of the customer, the bank should avoid, according to the Court, renunciation of the credit 
agreement especially when the former’s claims are secured with tangible or personal securities and 
the customer is economically dependent on the bank, and when there are no debts owed to third 
parties. The question that arises from this judgment is whether and to what extent the duty of 
care of the bank to its client can lead to limitations to the freedom of contract of the bank, when 
said client is under financial hardship.268 

Any limitations upon the bank’s economic and business freedom should be exercised 
sparingly, since banks have an obligation to protect their shareholders and depositors, which in 
turn requires that they monitor closely the assets of the borrowers during the life of the credit and 
to refuse to grant further credit to the extent that this is necessary to prevent or limit the damage 
to depositors.269 Imposing a duty on the bank to extend financing when a company is in financial 
crisis, without the existence of such stipulation in the contract, would entail a transfer of risk 
from the borrower to the bank and hence violate the principle of pacta sunt servanda, especially 
if the bank is not itself an investor in the business under hardship.270 This would be against the 

264 Ibid.
265 Articles 25-30 of the Law for purchasing financial instruments, Law 3606/07.
266 See also Tsene 2008.
267 AP, 1352/2011.
268 Georghiades 2017, p. 3.
269 Ibid.
270 Ibid.
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initial allocation of risks, since the risk of the proper use of the finance provided and the general 
business or investment risks are borne by the borrower. To this argument, civil law doctrine holds 
that the increased ability of the bank to intervene in the client’s estate, through its decision to 
grant, continue or discontinue funding, impacts on the survival of the borrower which becomes 
particularly the case when faced with economic hardship.271 Therefore, the limitation of the 
contractual rights of the bank is justified when the insistence upon the performance of the credit 
agreement in its initial form would cause the debtor excessive economic hardship.

Greek law follows French doctrine and practice which provides that an obligation of 
counseling and advisory support by the bank, that stems from the general duty of care and 
diligence, is judged ad hoc based on three parameters: (i) the obligation of advisory support 
is offset with the obligation of every customer to be informed on his own initiative; (ii) the 
bank is not permitted to violate banking secrecy so as to inform the customer; and (iii) the 
status of the customer is taken into account, as a consumer is presumed to be under a gnostic 
disadvantage which is only perceived to be the case in exceptional situations for businesses.272 
Therefore, the level of knowledge of the customer is taken into account and the bank is obligated 
to inform an inexperienced customer about the risks of the credit as well as the general and special 
conditions provided. In this scenario, the bank has the burden of proof that it has fulfilled such 
an obligation.273 On the other hand, in cases where the customer is an experienced professional 
businessman, the responsibility of the bank is grounded only where it is proven that it withheld 
important information.274 

  
5.5.3.2 The definition of consumer under European law – does the level of knowledge of 

the customer play any role in the status as a consumer?

It has to be pointed out that whether or not the customer is perceived as an experienced 
professional is a subjective test which involves an assessment of the abilities and personal situation 
of the customer, and it is not of any significance whether the credit provided is for personal or 
professional purposes.275 The CJEU has held that the assessment of whether a party is a ‘consumer’ 
in the sense of Article 15(1) of the Brussels I Regulation276 does not depend on their subjective 
qualities but on the “position of the person concerned in a particular contract having regard to 
the nature and aim of that contract and not the subjective situation of the person concerned”.277 
The contract must have been “concluded for the purpose of satisfying an individual’s own needs 
in terms of private consumption”. Where a contract has been concluded for a purpose that is 
partly private and partly professional, the professional aspect of it must be “so slight as to be 

271 Ibid.
272 Ibid, p. 52 et seq.
273 Cour de cassation, chambre commerciale, 11.12.2007, Jurisdata 041922.
274 Cour de cassation, chambre civil 13.2.2007, no 104-17287 Dulcyc/BNP Paribas, Rev. trim. dr. com. avril -–juin 2007, 
427. But see also Subsection 5.5.3.2 below on European law.
275 See Tsene 2008, referring to Salanonc/Union Bancaire du Nord, Jurisdata no 039909; Forestc. / CRCAM Centre Est, 
Jurisdata, no 039908.
276 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, L 012.
277 C-269/95 Francesco Benincasa v. Dentalkit Srl [1997] para 16-17; and Case C-464/01 Johann Gruber v. Bay Wa AG., 
[2005], para. 39. See also the Opinion of AG Bobek in C-590/17 Pouvin v. Dijoux [2018], on the definition of ‘seller or 
supplier’ under the Unfair Contract Terms Directive and confirming the caselaw on ‘complementary or ancillary services’ 
carried out in connection with the main activity, which fall under the concept of ‘business trade or profession’.
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marginal and therefore had only a negligible role in the context of the supply in respect of which 
the contract was concluded”, for the contract to still fall under the provision.  Cypriot courts, 
as indicated above, apply a subjective assessment of the abilities and personal situation of the 
customer only in cases where the claimant/bank customer raises the argument that the bank had 
the obligation to inform about the risks based on the inexperience of its customer. Consequently, 
the burden of proof is on the claimant/bank customer to prove their perceived inexperience that 
would render an obligation to inform vital in the case (as was seen, such obligation has not been 
recognized in any case). 

Certain problems arise, though, concerning the concept of a consumer acting in financial 
markets. Under the Unfair Contract Terms Law (Law 93(I)/96 implementing Directive 93/13), 
a consumer is a natural person who when concluding the contract acts for purposes that are 
irrelevant to the conduct of his/her business (Article 2). Nevertheless, it is unclear whether a 
distinction between consumers and professionals is made by Cypriot courts when ruling on the 
fairness of a loan contract.278 In so doing, courts approach the question with respect to a bank’s 
duty of care in a pragmatic way, that is, they do not feel strongly bound or hindered by dogmatic 
or theoretical distinctions. This pragmatic approach is evident throughout the EU.279 However, 
in the case of Cyprus, the lack of distinction between consumers and professionals may also be 
attributed to the lack of friction with consumer protection legislation and concepts. As will be 
seen, consumer law in Cyprus is primarily a result of EU derivative law. 

Therefore, the lack of distinction between consumers and professionals raises the bar for 
consumers who are required to prove that they had limited knowledge and sophistication and 
thus should be protected against the superior bargaining power of the bank. Less experienced 
commercial parties will find difficulties in being granted protection, while consumers may rely 
on statutory duties. Nevertheless, the lack of friction with consumer law legislation and concepts 
is evident also in the arguments brought by claimants/bank customers. The focus, thus, is on 
duties arising out of contract, tort or fiduciary law rather than statutory law imposing duties on 
banks. The level of sophistication of the person acting in financial markets may be exclusionary of 
the application of consumer protection legislation.280 The determination of the consumer status 
of a party to a dispute has a number of repercussions: namely, it can result in legal protection as 
a result of the application of consumer law, it can shape the framework of dispute resolution, it 
can determine the role of the court by providing for obligations on its part, and it can influence 
determinations such as the allocation of the burden of proof between the parties.281 

Consumer heterogeneity as to the level of knowledge, prudence and information of a 
person, acting for purposes of personal consumption is an issue that raises questions as to the 
appropriate standard that needs to be used, especially in controlling the fairness of a particular 
contractual term. Typically, the distinction is made between the ontological type of consumer that 
has the attribute of observation and information assessment and a deontological type that has the 

278 See Section 5.7.4.
279 Busch, van Dam, “A Bank’s Duty of Care: Perspectives from European and Comparative Law”, in Busch, van Dam  
2017, p. 374.
280 This approach can be contrasted to the judgment of the Higher Regional Court of Stuttgart, where the status of the 
plaintiff as an experienced businessman, as well as the fact that he was subject to advice by financial specialists of his 
company and the fact that he had made profits out of his investment were deemed irrelevant, since he had acted as a 
private person administrating his private estate. See Oberlandesgericht Stuttgart, 4/27/2015, Recht der internationalen 
Wirtschaft 2015, 762, as referred to in S. Law in Max Planck Institute Luxembourg, 2017, p. 72.
281 Ibid, Max Planck Institute Luxembourg 2017, p. 73.
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capacity to assess information and transform such information into a transactional decision.282 
The usual standard employed is the one of homo oeconomicus, meaning the average consumer 
who is reasonably circumspect and well informed. With that said, Greek jurisprudence, however, 
follows a looser standard of a consumer when controlling the fairness of contractual terms and 
regards a consumer as careless regarding his knowledge and information processing but having 
the general capacity to take transactional decisions.283  

As was previously mentioned, fiduciary principles provide for open-ended judicially 
defined standards, whereas financial regulations set mandatory obligations for regulated entities 
implemented through expert administrative agencies.284 Legal commentators have focused on 
the distinction between rules and standards, the former providing for an advance determination 
of what conduct is permissible, leaving only issues of fact for the adjudicator, while the latter 
leaves specification of what conduct is permissible along with factual issues for the adjudicator.285 
The narrow application of fiduciary duties by Cypriot courts may reflect individualist views of 
substantive private law where an insistence on rigid rules, rigidly applied is prevalent.286 This may 
also explain the difference of approach in applying EU consumer legislation by administrative 
agencies as opposed to courts. On the other hand, the willingness of the Greek legal system to 
resort to standards, such as the good faith principle, and impose duties on the power of the 
holder of superior position reflects altruistic views on substantive private law issues. 

5.6 Shifting the Risk from Debtors to Creditors -The 
Impact of MiFID

The traditional bank-customer relationship under private law as well as the investment firm 
– client relationship has been increasingly under pressure as a result of public regulation at the 
EU level.287 The adoption of the Directive on markets in financial instruments (MiFID),288 with 
the aim to establish a coherent European capital market, was seen as a shift in focus from private 
law rules to regulatory standards concerning investment firm-client relationships in national 
legal systems, a shift viewed as leading to a partial eclipse of contract law.289 However, duties 
of care under public law are regularly incorporated into contracts, a fact which has a number 
of contractual consequences.290 Therefore the principle of effectiveness of EU law may create 

282 Liappis 2016.
283 Ibid.
284 Jackson, Gillis, “Fiduciary Duties in Financial Regulation”, in Criddle, Miller, Sitkoff 2018.
285 Kaplow 1992, p. 558.
286 Kennedy 1976, p. 1685.
287 See, for example, Regulation (EU) No 1095/2010 of 24 November 2010 establishing a European Supervisory 
Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing 
Commission Decision 2009/77/EC OJ L 331.
288 Directive 2004/39/EC in force from 31 of January 2007 to 2 January 2018. On 3 January 2018 the new instruments 
became applicable.
289 P. O. Mülbert, “The Eclipse of Contract Law in the Investment-Firm-Client-Relationship: The Impact of the MiFID 
on the Law of Contract from a German Perspective”, in Ferrarini, Wymeersch 2006, p. 300.
290 Busch 2017, p. 73.
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private law obligations under MiFID.291 This framework is in continuous evolution with new 
instruments being created, such as the new MiFID II292 and MiFIR,293 which aim to make 
financial markets more efficient, resilient and transparent and to reinforce the rules on securities 
markets.294  

The rules adopted by MiFID II, which repealed Directive 2004/39/EC (MiFID), regulate 
a broad range of secondary market transactions in a large number of financial instruments and 
introduce obligations on both corporate governance and contracting of financial institutions; the 
task of such oversight is placed on financial supervisory authorities who have been granted a set 
of classic public law remedies.295 MiFIR sets out requirements, inter alia, on disclosure of data 
on trading activity to the public, disclosure of transaction data to regulators and supervisors, and 
mandatory trading of derivatives on organized venues.296 These instruments are largely silent on 
the contractual consequences of the breach of substantive requirements that investment firms 
need to observe when or before they provide services to their clients.297 

In the aftermath of the financial crisis, banking law has come to the forefront of European 
regulation, having strong links to private law.298 EU financial regulation is increasingly 
penetrating national contract laws changing the design of essential elements of the doctrine of 
contract law, most notably its traditional objective which is to enable the private autonomy of 
market participants.299 This is predicated on the rise of standardized, service-related and multi-
party transactions and the influence of fundamental rights, law and economics, and EU law on 
contract law reasoning. It is described as a shift from autonomy to functionalism.300  

According to Federico Della Negra, EU financial regulation through the European 
Securities and Markets Authorities (ESMA) affects the creation, performance and enforcement 

291 Badenhoop 2020, p. 247.
292 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial 
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU.
293 Regulation (EU) 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in financial 
instruments and amending Regulation (EU) No 648/2012.
294 Comparato, Micklitz, Svetiev, “The regulatory character of European private law”, in Twigg-Flesner 2016, p. 37. 
A key aspect of the MiFIR is that it entrusts EU and National Supervisory Authorities with the power to prohibit 
temporarily or restrict certain financial instruments in case of a significant investor protection concern, threat to the 
orderly functioning and integrity of financial markets, or the stability of the financial system of the EU.
295 Ibid.
296 Ibid.
297 Möslein 2015, p. 553. Article 75 of MiFID II provides for the setting-up of an efficient and effective complaints 
redress procedures for the out-of-court settlement of consumer disputes concerning the provision of investment and 
ancillary services provided by investment firms. Article 69 of the same Directive provides that competent authorities shall 
be given all supervisory powers, including investigatory powers and powers to impose remedies.
298 Ibid. The banking union is based on the Single Supervisory Mechanism (Council Regulation (EU) 1024/2013 
conferring specific tasks on the European Central Bank concerning policies relating to the prudential supervision of 
credit institutions, SSM), the Single Resolution Mechanism (Regulation (EU) 806/2014 of the European Parliament and 
of the Council establishing uniform rules and a uniform procedure for the resolution of credit institutions and certain 
investment firms in the framework of a Single Resolution Mechanism and a Single Resolution Fund and amending 
Regulation (EU) No 1093/2010, SRM) and the deposit guarantee scheme (Directive 2014/59/EU of the European 
Parliament and of the Council establishing a framework for the recovery and resolution of credit institutions and 
investment firms and amending Council Directive 82/891/EEC and Directives 2001/24/EC, 2002/47/EC, 2004/25/
EC, 2005/56/EC, 2007/36/EC, 2011/35/EU and 2013/36/EU and Regulations (EU) No 1093/2010 and (EU) No 
648/2012, of the European Parliament and of the Council, DGS).
299 Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 160.
300 Ibid, p. 161.
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of contractual obligations.301 The ESMA has as its objective to protect the public interest by 
contributing to the short, medium and long-term stability and effectiveness of the financial 
system, for the Union economy, its citizens and businesses.302 Article 8 provides for the tasks and 
powers of the authority which are to contribute to the establishment of high quality common 
regulatory and supervisory standards and practices and to contribute to the consistent application 
of legally binding EU acts. Under Article 17(6) the ESMA has the power to adopt an individual 
decision addressed to a financial market participant requiring the necessary action to comply with 
its obligations under Union Law. According to Della Negra, the tasks of ensuring the consistent 
application of EU law and protecting investors require the ESMA to take measures which directly 
influence the creation, interpretation and enforcement of contractual obligations.303 This is done 
through limiting the ability of parties’ to enter into certain financial transactions by imposing 
a product restriction on a precautionary basis subject to ex ante risk-based assessment that aims 
at ascertaining the risk that is deemed unacceptable by society – subject to the criticism that 
such statement implies and limitations upon individual autonomy. Secondly, it can impose a 
restriction on a product after the conclusion of the contract for purposes of public interest (e.g. 
financial stability).304 

The CJEU was asked whether a violation of the assessment duty regarding the appropriateness 
of the offered service for the client led to the nullity of the contract.305 Accordingly it has held that 
the MiFID306 conduct of business rules - in particular Article 51 that provides for the imposition 
of administrative measures or sanctions on the parties responsible for non-compliance with the 
provisions adopted pursuant to the Directive - does not require that the Member State must 
provide for contractual consequences in the event of contracts being concluded that do not 
comply with the obligations under national legal provisions transposing Article 19(4) and (5) 
of the Directive, in relation to the distribution of an interest rate swap to a retail investor. The 
Court stated that: 

In the absence of EU legislation on the point, it is for the internal legal order of 
each Member State to determine the contractual consequences of non-compliance 
with those obligations, subject to observance of the principles of equivalence and 
effectiveness.307 

 According to Della Negra, the existence of an EU law-based right implies the necessity to 
enforce this right in accordance with the principles of equivalence and effectiveness taking into 
account all aspects of national procedure. Therefore, “[…] if Member States do not establish any 
private law remedy and the right conferred on the individual by EU law cannot be protected 
by other legal means, national law infringes the principle of effectiveness”.308 The CJEU in the 

301 Ibid.
302 Article 1(5), Regulation (EU) no 1095/2010 of the European Parliament and of the Council of 24 November 2010 
establishing a European Supervisory Authority (European Securities and Markets Authority), amending Decision No 
716/2009/EC and repealing Commission Decision 2009/77/EC.
303 Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 154.
304 Ibid, p. 160.
305 See also Badenhoop 2020, p. 254.
306 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial 
instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European 
Parliament and of the Council repealing Council Directive 93/22/EEC.
307 Case C-604/11 Genil v. Bankinter [2013] para 57.
308 Della Negra, “The Effects of the ESMA’s Powers on Domestic Contract Law”, in Andenas, Deipenbrock 2016, p. 154.
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Bankinter case309 made clear that contractual sanctions under national law are not prohibited, but 
remain with the Member States.310 This aspect, along with the requirements imposed by MiFID, 
were examined in a number of judgments issued by Cypriot courts.

5.6.1 The approach of Cypriot courts

MiFID was transposed by way of Law 144(1)/07.311 The Central Bank of Cyprus 
circulated a number of guidelines that highlighted that banks ought to provide investment 
services exclusively through bank executives holding a certificate of professional competence, 
and a number of guidelines on the professional conduct of banks relating to the provision of 
investment services.312 A number of cases involving the provision of investment services by way 
of securities were brought forward by banks’ clients who argued that the financial institutions did 
not act honestly, fairly and professionally when offering the financial instruments and had been 
negligent in identifying the needs of the target market of end clients as provided by MiFID.313 
The argument that the Central Bank of Cyprus was negligent in performing its activities as the 
competent authority for supervising compliance with the MiFID Directive was rejected by the 
courts. 

For example, in a judgment of the District Court of Larnaca,314 it was decided that due to 
the financial institution’s abuse of trust (a fiduciary relationship was established) in offering the 
financial product in question and not considering the interests of its clients, as well as the failure 
to provide adequate and satisfactory information in order for the clients to make an informed 
decision as to the suitability of the instrument to their needs, the contracts signed between the 
contracting parties with regard to the acquisition of securities were set aside on the grounds of 
undue influence. The Court used the defenses available in equity in accordance with the MiFID 
requirements for provision of information and advice with regard to a financial product. 

The claimants argued that the security purchase agreements and the loan agreements were 
void and of no legal effect due to negligence and inadequate supervision on the part of the 
bank. More specifically, they signed the “Irrevocable Request for Subscription of Unsecured 
Convertible Capital Securities” (a standardized document) after the bank urged them to act 
quickly since there was great demand for the product and ensured them about its safety. The 
claimants purchased securities that were pledged for the benefit of the bank. The securities were 
then repurchased by the bank in accordance with the terms of issue. The claimants received 
interest on a quarterly basis.315  

The claimants then submitted an application for the purchase of convertible capital 
securities that were pledged for the benefit of the bank. Finally, at the request of the claimants, 

309 Genil v. Bankinter op. cit. note 307.
310 Möslein 2015, p. 554.
311 Superseded by Law 87(I)/2017.
312 Codified in Central Bank of Cyprus Directive to Credit Institutions for processes of granting new and restructuring 
pre-existing credit facilities No. 74/2016.
313 See Article 24 MiFID II.
314 Georghiou Kostakis (Γεωργίου Κωστάκης) v. Bank of  Cyprus (Τράπεζα Κύπρου) [2018].
315 According to article 130 of Cap. 149 the bailment of goods as security for payment of a debt or performance of a 
promise is called ‘pledge’. Article 131 provides that the pawnee, i.e. the bailor, may retain the goods pledged, not only 
for payment of the debt or the performance of the promise, but for the interest of the debt and all necessary expenses 
incurred by him in respect of the possession or preservation of the goods pledged.
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these convertible capital securities were exchanged with enhanced capital notes (or contingent 
convertible bonds [CCB]).316 In fact, the bank assured the claimants that the only possibility 
of their initial capital being depreciated was if the bank became bankrupt.317 Consequently, 
the claimants argued that the bank misrepresented the risks involved and concealed material 
information needed to make an investment decision. The securities and CCBs were presented 
as safe investment products which misrepresented the nature of the product itself. The bank, 
according to the claimants, failed to assess their suitability and appropriateness and failed to 
ensure that the financial instrument in question met the needs of an identified target market of 
end clients. 

The defendants, on the other hand, dismissed the claims arguing that the claimants read 
and signed the contracts and the relevant documentation, explicitly assuring them of their 
knowledge and skills to evaluate the investment product. Moreover, according to the defendants, 
the claimants understood the risks involved and no advice or encouragement was provided by 
the bank itself with regard to the claimants’ decision to move forward with the purchase of the 
securities. The claimants, based on the bank’s argument, were thus estopped from arguing that 
the contract is void since they signed the documents. Furthermore, the bank argued that it 
complied with the provisions of the law and adopted satisfactory procedures and safeguards to 
avoid the provision of an investment service to the investors. Hence, they argued that they did 
not offer investment advice and Law 144(I)/2007 transposing MiFID was not applicable in the 
facts of the case.318  

With regard to the provision of investment advice, the Law defined investment advice as the 
provision of personal recommendations to a client in respect of one or more transactions relating 
to financial instruments (Article 2).319  Personal recommendation meant recommendation given 
to a person in his/her status as client or potential client, that is suitable to the needs and specific 
features of the client. The Court defined advice - using the dictionary meaning of the word 
- as distinct from, but inextricably linked to, information, since advice contains all necessary 
information required by the client to make an investment decision and the processing of such 
information is required for the provision of a recommendation. Hence, according to the Court, 
advice, on the one hand, is a recommendation to act or omit from acting in a certain manner 
that is consistent with the interests of the client. On the other hand, information is a declaration 
of fact or statistics without any recommendation or comment provided. Under the facts of the 
case, the Court found that the defendants, with their own initiative expressed an opinion and 

316 According to the literature, CCBs are debt instruments that automatically convert to equity if and when the issuing 
firm or bank reaches a specified level of financial distress. B. Albul, D. M. Jaffee, A. Tchistyi, “Contingent Convertible 
Bonds and Capital Structure Decisions”, available at SSRN, (2015).
317 The claimants during a three-year period concluded nine loan contracts with the defendants which according to the 
employees of the bank were a formality and would be fully repaid over a five-year period due to the interest payments 
on the CCBs.
318 This was based on the argument that the bank acted solely as an issuer of the securities in question.
319 The Court clarified that the securities in question were not specifically regulated under Part III of the Third Annex to 
Law 144(I)/2007, however, since they were transferable securities which could have been traded on the stock exchange 
market, they fell under the definition of financial instruments as prescribed by the law. Their value and performance were 
variable depending on many factors, and they were subject to a number of risks. Article 2 of Law 144(I)/2007 defined 
investment services as main and incidental: main investment services are, inter alia, the receiving and transmitting of 
orders relevant to one or more financial instruments and the provision of investment advice. According to the Court, the 
predominant feature of receiving and transmitting orders is the obligation to transmit the order in relation to one or more 
financial instruments and not the recommendation of an appropriate opportunity in relation to them. See also Central 
Bank of Cyprus Guidelines on the Conditions of Provision of Investment or Incidental Services 557/2007.
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recommended to the claimants the purchase of the financial product in question which was 
arguably in accordance with their clients’ interests. Therefore, the bank was not simply an issuer 
of the securities in question, since it provided investment advice and received and transmitted 
orders in relation to financial instruments. The Court found that the defendants not only 
concealed important elements as to the risks involved but they also presented said products 
as safe. In doing so, they failed to request sufficient information with regard to the knowledge 
and experience of the claimants in the investment field relevant to the specific type of product 
offered.320  

Secondly, the Court emphasized that the concept of negligence is the failure to take 
reasonable care in the particular circumstances and in each case the question whether a person 
has been negligent is a question of fact.321 Furthermore, the Court reiterated the basic principles 
of contract law applicable in Cyprus, namely, that the consent of the parties is a precondition for 
the validity of a contract.322 A contract that is the product of violence or psychological coercion 
may be declared void. The common law of contract with the doctrine of duress and the law of 
equity with the doctrine of undue influence gives the right to a party to demand the cancellation 
of a contract lacking the component of consent. The law of equity cannot be used, however, to 
rescue a person from the effects of his/her imprudence, but to prevent his/her victimization from 
third parties.323 Consent is considered free when it is not subject to coercion or duress, undue 
influence, fraud, misrepresentation and mistake.324 The burden of proof of recklessness or fraud 
is placed on the claimant who is required to bring forward sufficient and persuasive testimony 
to that end.325  

The Court emphasized that in this case damages were claimed on the basis of a breach 
of a statutory duty based on the private right of action for damages and the conferral of civil 
remedies that Article 143 of Law 144(I)/2017 provides.326 The Court found that the defendants 
misrepresented the securities as safe instruments, a representation that was material to the 
decision of the claimants to purchase the products in question. Moreover, the Court found 
that due to the fiduciary relationship between the parties, a deviation from the rule of estoppel 
was justified, making reference to the decision in Lloyds Bank Ltd v. Bundy.327 The claimants, 

320 Article 36 of Law 144(I)/2007 provided that the investment firm when providing investment services shall ask 
the client or potential client to provide information regarding his/her knowledge and experience in the investment 
field relevant to the specific type of product or service offered or demanded, so as to enable the investment firm to 
assess whether the investment service or product envisaged is appropriate for the client. According to the Court, the 
information provided should be accurate and give emphasis to the potential benefits of the investment service or financial 
instrument and should explain the nature of the financial instrument and the specific risks involved in a clear and 
intelligible manner, in order for the client to make a sound investment decision.
321 Elpiniki Panayiotou v. Georghios Kyriacou Mavrou [1970]; Φοινικαρίδης v. Γεωργίου κ.α. [1991].
322 Articles 13-14 Cap. 149.
323 Socratis Savva (Σωκράτης Σάββα) v. Socratous Panikou Sivitanidi (Σωκράτους Πανίκου Σιβιτανίδη) [1998].
324 Article 14 of Cap. 149.
325 The Court reiterated that in order for the claimant to have the right to cancel the contract and/or be subject to 
compensation should prove that: (i) the representation was material in that it would have influenced the decision of a 
reasonable person in concluding the contract; (ii) the consent of that party was given based on the misrepresentation; and 
(iii) the party influenced by the misrepresentation could not have discovered the truth through the exercise of reasonable 
care and diligence.
326 See also Regulation 1287/2006 implementing Directive 2004/39/EC as regards record-keeping obligations for 
investment firms, transaction reporting, market transparency, admission of financial instruments to trading and defined 
terms for the purposes of that Directive. See also Article 17 Cap. 139 that provides for the defense of fraud.
327 [1974].
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according to the Court, placed their trust in the defendants as a leading financial institution and 
as a result of the knowledge background of the claimants which was deemed to be limited for the 
needs of understanding complicated financial instruments. 

5.6.1.1 The role of the state in protecting weaker parties 

The claimants in the case above argued that the Central Bank of Cyprus (CBC) and the 
Republic of Cyprus (RoC) were negligent and failed to exercise appropriate oversight over the 
provision of the financial instruments in question to the public at large, thus failing to ensure 
that the defendants (bank) complied with the provisions of the laws and regulations of the RoC. 
The RoC, according to the claimants, failed to protect the right of property as prescribed by the 
Constitution. The CBC argued that it performed its duties as required by the relevant legislation 
with due diligence and care. The RoC dismissed the claims and argued that it did not owe a 
responsibility or duty of care to the claimants. 

The Court stated that according to the European Convention on Human Rights, every 
state has positive and negative obligations to protect the rights and freedoms established by 
the Convention. Negative obligation means the state abstaining from any act that will violate 
said rights. Positive obligations focus on the adoption and implementation of an appropriate 
legal and administrative framework as well as taking preventive measures for the protection of 
the rights safeguarded by the Convention. In Öneryildiz v. Turkey,328 the ECtHR held that the 
positive obligation on public authorities under Article 1 of Protocol No. 1 had required them 
to take practical steps to avoid the destruction of a rudimentary dwelling built without any 
authorization on land surrounding a rubbish heap. The Court took other ECtHR caselaw into 
account dealing with disaster relief329 to conclude that the state has no positive obligations to 
prevent economic damage as a result of market forces. The Court emphasized that the contracts 
signed between the contracting parties in the case were private and the state was not required and 
should not be aware of the relevant circumstances that surrounded the case at hand (doctrine of 
privity of contract).330 

This argument raises the question about the difference in the perception of the role of 
the state in protecting weaker parties.331 Although there is no disagreement about the bilateral 
nature of the contract in both legal traditions of the West, in the continental legal tradition there 
is a stronger affinity to regarding the state as the protector of weaker parties.  This is seen, for 
example, from the classification of mandatory law of certain principles such as the significant 
imbalance test.332 The European Commission in the recent reforms proposed in the consumer 
directives argued that the prohibition of certain aggressive and misleading practices is consistent 
with the respect for consumers’ private life protected by Article 7 of the Charter of Fundamental 
Rights of the EU.333 The CJEU in a number of cases has qualified consumer protection as a 

328 [2004] Application No. 48939/99.
329 See Budayeva and Others v. Russia [2008].
330 Jan Smits argues that current contract law through the doctrine of privity of contract is ill-suited to deal with the 
challenge posed by the potential externalities of a contract, highlighting that new techniques should be adopted to 
expand the circle of people contract law seeks to protect. See Smits 2016.
331 See, for example, Subsection 5.5.3.1, referring to the bank’s obligation to protect the interests of its clients.
332 See Subsection 5.7.2.4.
333 Proposal for a Directive amending Directive 93/13/EEC, Directive 98/6/EC, Directive 2005/29/EC and Directive 
2011/83/EU as regards better enforcement and modernization of EU consumer protection rules, COM (2018) 185, 
para. 44.
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matter of ‘public interest’ that justifies national courts being required to assess of their own 
motion whether a contractual term is unfair, compensating in this way for the imbalance which 
exists between the consumer and the seller or supplier.334 The CJEU has, moreover, stated that 
Article 6 of the directive, that establishes the non-binding character of unfair terms, must be 
regarded as a provision of equal standing to national rules which rank, within the domestic legal 
system, as rules of public policy.335 

The judgment of the District Court of Larnaca, although being a judgment by a court with 
first instance jurisdiction, may be evidence of the shift as a result of the impact of EU law. The 
Court utilized the defenses available in the common law of contract and the law of equity in line 
with statutory duties imposed by legislation implementing EU law to protect the party who was 
in a weaker position to the informational imbalance between the parties. The claimants acted in 
line with the information and the advice of the bank’s employees, thus placing their trust in the 
latter. The Court recognized the existence of a relationship of trust and, hence, moved forward 
in finding a breach of statutory duty. Given that information asymmetry is considered a market 
failure leading to the inefficient allocation of resources and goods,336 the recognition of a duty of 
care in this case, based on the statute implementing MiFID, challenges the underlying ideology 
of the LOT that presupposes the economic superiority of common law over systems of civil law 
due to the liberal preference for self-regulation or judiciary regulation over the tendency for the 
countries of civil law tradition to intervene in the economy.337 “Judicial adaptability”,338 thus, was 
only possible with the provision of a statutory duty of care, itself a product of EU law signifying 
also the fact that EU law further reinforced the hybrid nature of Cyprus law and increased the 
importance of statutory law. 

The contrast with other cases that have come before courts may be seen not only in the 
outcome but also in the presentation of the arguments by the litigating parties. The presentation 
of the arguments and the claims against the bank in this case were more thorough and 
substantiated as opposed to other cases. Thus, the courts very much depend on the factual and 
legal background brought forward by the litigating parties in their deliberations. The investigation 
into the knowledge background of the claimant, however, can be contrasted to the approach of 
the CJEU when dealing with questions as to the definition of a consumer. In particular, in Jana 
Petruchová v. FIBO Group Holdings Limited,339 the CJEU held that a natural person340 carrying 
out transactions on the FOREX market is classified as a consumer if the conclusion of the contract 

334 C-243/08 Pannon GSM Zrt. v. Erzsébet Sustikné Győrfi [2009] para. 31; C-168/05 Elisa María Mostaza Claro v. Centro  
Móvil Milenium SL [2006] para, 38.
335 Joined Cases C-154/15, C-307/15 and C-308/15, Francisco Gutiérrez Naranjo et al. [2016] para 54.
336 Vining, Weimer 1988, p. 281-303.
337 Bouthinon-Dumas 2018, p. 304.
338 See Section 3.2.1.
339 C-208/18 [2019]. See also C-498/16 Maximilian Schrems v Facebook Ireland Limited, [2018], para. 39 where the 
CJEU held that the expertise which the person acquires in the field covered by the contract cannot deprive him/her of  
the status of a ‘consumer’ within the meaning of Article 15 of Regulation No. 44/2001. 
340Based on established caselaw of the CJEU, the concept of ‘consumer’ must be based on the criterion of being a 
natural person. See C-541/99 and C-542/99 Cape and Idealservice MN RE [2001], para. 16. The CJEU also held that 
a commonhold association does not satisfy the first of the conditions provided for in Article 2(b) of Directive 93/13 
(natural person). See C-329/19 Condominio di Milano, via Meda v. Eurothermo SpA [2020], para. 37. However, such 
legislation that transposes the directive into national law and extends the protective rules of the directive to contracts with  
legal persons is not precluded by Directive 93/13 according to the CJEU (para. 38).  
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in question does not fall within the scope of that person’s professional activity.341 The CJEU 
highlighted that factors such as the value of transactions carried out under financial contracts for 
differences (CfDs), the extent of the risks of financial loss associated with the conclusion of such 
contracts, any knowledge or expertise that person has in the field of financial instruments or his 
or her active conduct in the context of such transactions are, as such, in principle irrelevant.342

5.7 Legislative Control of Fairness343 

5.7.1 The breakdown of relationship banking

The basic foundation of the traditional banking transaction is the private law contract 
with some characteristics that are peculiar to the banking contract such as the fact that it is, as a 
general rule, significantly characterized by the bank’s standard contract terms.344 This is a result 
of the power imbalance between banks and their customers. The latter are specifically taken 
into account by the legislature in consumer credit protection rules that are based on European 
standards and form part of the law on personal loans. 

In the aftermath of the financial crisis, there are lessons to be learnt from the consumer 
credit crunch, including with regard to the level and quality of harmonization in European 
private law.345 The prevailing view towards dealing with distressed loans in the aftermath of the 
financial crisis has been that debt distress is temporary, valuable client relationships need to be 
preserved and that knowledge of the client and its industry means that the bank that originated 
the loan is best placed to oversee the restructuring.346 Therefore, contract law is of the essence. 
However, due to the high number of NPLs, the banking industry is perceived to be poorly placed 
to address such a high amount of NPLs, since they do not have the governance structures or skills 
to oversee combined financial and operational restructurings that typically require substantial 
write-downs of claims.347  

This realization is what explains the interest in engaging investors in the workout process 
who can contribute specialist skills, long-term capital, and economies of scale.348 Therefore, focus 
has now shifted from the traditional banking relationship based on contract law, to developing 
a market for asset transfers (secondary loans market). The CJEU ruled in Banco Santander SA 
v. Mahamadou Demba349 that Directive 93/13 does not apply to a business practice consisting 
of assigning or purchasing a consumer’s debt, even though no provision for such assignment 

341 C-208/18, para. 78.
342 Ibid. See also Subsection 5.5.3.2.
343 A significant portion of this Section has been previously published in the Journal of Civil Law Studies. See Mouttotos 
2019.
344 Haar, op. cit. note 100, p. 97.
345 As seen by the adoption of the Directive on credit agreements for consumers relating to residential immovable 
property.
346 Lehmann 2018. See also Law 66(I)/1997, where it is highlighted that banks should develop strategies that promote a 
just and cooperative approach on a case-by-case basis (Section C (v)).
347 Ibid.
348 Ibid.
349 Joined Cases C-96/16 and C-94/17, [2018].
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was made in the loan agreement concluded with the consumer and without giving prior notice 
of that assignment without his consent and without the opportunity to buy back and thereby 
extinguish his debt. This reflects the predominance of the financial stability paradigm.350  

Developing a secondary loans market has as a result the breakdown of relationship banking, 
as the loan title is transferred to investors, and likely resold subsequently eliminating any benefits 
of such relationship banking, such as borrower-specific information.351 The conditions for such 
a functional secondary market for NPLs did not exist in Cyprus, according to the European 
Commission,352 until the recent adoption of the new securitization law. Banks announced 
joint ventures with specialized foreign debt servicers to manage their NPL portfolios in order 
to facilitate NPL sales in the future. Hence, the focus is on comprehensive solutions that will 
accelerate the reduction of non-performing loans.353 This part only deals with the traditional 
contract law relationship and the legislative control of fairness as a result of EU consumer law 
that has only recently started to have an effect in Cyprus.

5.7.2 Consumer protection under Cyprus law

Similar to other EU Member States, Cyprus did not provide for consumer protection 
through statutory law or caselaw until the adoption of EU directives in the field. Consumers, 
therefore, had to resort to the general principles of private law in order to protect their interests.354 
Cap. 149 did not provide the necessary tools for dealing with unfair contract terms. Therefore, 
the implementation of the Unfair Contract Terms Directive filled a legal vacuum by providing 
for the judicial control of unfair terms in consumer contracts. In this case, Cyprus did not follow 
the enactment of the Unfair Contract Terms Act of 1977355 which imposed further limits on the 
extent to which under the laws of England, Wales and Northern Ireland civil liability for breach 
of contract, or for negligence or other breach of duty can be avoided by means of contract terms 
and otherwise.356 The 1977 Act conferred a substantial degree of discretion on a court in finding 
a particular exclusion or limitation clause to be unreasonable.357  

Thus, the absence of similar statutory developments meant that judicial discretion in 
contractual matters was limited, with the courts having little interest in interfering in the terms of 
the contract. This has resulted in a discomfort by the courts about the power to interfere in such 
terms conferred on them under EU law. This was expressed in a judgment by the Supreme Court 

350 See also Micklitz 2016.
351 A number of Parliamentarians in Cyprus proposed the adoption of legislation that protects borrowers from sale of 
their loan portfolio to foreign investors. The proposal provides for the amendment of the Contracts Law so that in case 
of mass sale of loan portfolios from credit institutions to foreign funds, the consent of the borrower is given for the sale 
of a performing loan. The aim of the proposal, as indicated, is to protect the borrower from potential changes in the loan  
agreement as well as to provide an incentive to such borrower to accept the sale since this may result in improved terms.
352 COM (2018), op. cit. note 333.
353 The reduction of NPLs according to the credit ratings agency DBRS has accelerated in recent months as a result of the 
Cyprus Cooperative Bank sale that resulted in a significant drop in the banking sector’s NPLs and the banks proceeding 
to the sale of NPL portfolios. See, DBRS, “Cyprus - Acceleration in The Banking Sector’s NPL Reduction”, 22 October  
2018.
354 Hatzinestoros, Charalambous 2016, p. 316.
355 Chapter 50.
356 Preamble to the Act.
357 See also McKendrick 2019, p. 11.
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where the unfairness of a term in a loan contract by the borrower was raised.358 The Supreme 
Court indicated that “it does not suffice for the party claiming an unfairness of a term to attach 
an account statement to the affidavit claiming that half of the amount in the current balance 
consists of unfair and abusive charges, without identifying the alleged charges, and expecting 
the judge to become an accountant that will identify the abusive charges”.359 Moreover, apart 
from expressing such a discomfort in interfering in the terms of the contract, it does also indicate 
the unwillingness to interfere in the procedure beyond the limits that a common law judge is 
required to adhere to. 

The courts, following the adversarial system view the role of judge as an arbiter of the 
contest between lawyers presenting arguments of fact and of law who is called on to decide 
according to the material brought forward by the litigating parties. An active role of judge as 
provider of legal knowledge, identifier of legally relevant facts and supplier of legal knowledge 
as a public good (iura novit curia) is traditionally more in line with continental systems of civil 
procedure.360  However, the role of judge has had repercussions as to the proper application of 
European law.361 In particular, the power of the national courts to examine of their own motion 
the unfairness of a contractual term of an agreement in the course of a simplified procedure is 
determined by the view that the judge takes towards his role. The influence that EU law and the 
EU in general is having on civil procedure will be examined in Chapter 6. 

5.7.2.1 The beginnings of consumer protection in Cyprus 

The beginnings of consumer protection in Cyprus may be found in the case of Cyprus Wine 
Association Ltd v. Theodossis Georghiou,362 where a consumer suffered injury to his left eye from 
a wine cork injury. The Court in delivering its judgment in favor of the consumer relied on the 
English common law principle expounded in the case of Donoghue v. Stevenson,363 where Lord 
Atkin stated that:

[…] a manufacturer of products, which he sells in such a form as to show that 
he intends them to reach the ultimate consumer in the form in which they left 
him with no reasonable possibility of intermediate examination, and with the 
knowledge that the absence of reasonable care in the preparation or putting up of 
the products will result in an injury to the consumer’s life or property, owes a duty 
to the consumer to take that reasonable care. 

358 Efstathiou (Ευσταθίου) et al. v. Hellenic Bank Public Company Ltd [2017].
359 Ibid, [translation by the author]. See also Brainvibes et al. v. Bank of Cyprus (Τράπεζα Κύπρου Δημόσια Εταιρεία Λτδ) 
[2018] where similarly the Court highlighted the failure of the appellants to substantiate their allegations as to the 
unfairness of terms in their contract. See to that effect Lord Bramwell’s dictum in The Manchester, Sheffield and Linconshire 
Railway Company v. H. W. Brown [1883] at 716: “For here is a contract made by a fishmonger and a carrier of fish who 
know their business, and whether it is just and reasonable is to be settled by me who am neither fishmonger nor carrier, 
nor with any knowledge of their business”. Hatzimihail highlights that judges rarely do extra research and take note of 
authorities mentioned by counsels. See Hatzimihail 2015, p. 81.
360 See also M. Kawai, H. Schmiegelow, “Financial Crisis as a Catalyst for Legal Reforms: The Case of Asia”, in 
Schmiegelow, Schmiegelow 2014.
361 See Section 6.6.1. See also, S. Law in Max Planck Institute Luxembourg 2017, p. 60: based on evidence from 
interviews, national courts do not always, or even at all, see themselves as decentralized EU courts.
362 [1970].
363 [1932].
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Further, the Court stated that if liability is based on the principle stipulated in Donoghue, 
there must be evidence of negligence, though slight evidence may suffice.364 The Supreme Court 
on appeal held that the appellants were not guilty of want of reasonable care since the court 
of first instance erred in not weighing witness evidence properly. It also held that the court of 
first instance misinterpreted the legal effect of the Grant case regarding the level of evidence 
that must be provided in order to show negligence. The Court’s use of general principles of 
negligence and its reference to a duty of reasonable care that manufacturers owe towards both 
consumers and purchasers of products in general was the first line of protection offered by the 
system for injuries caused by such products. However, the standard of proof in this case was the 
balance of probabilities – specifically the consumer/purchaser had to show that the method of 
manufacturing of the good in question was not correct and that his personal injuries were caused 
by the negligence of the manufacturer. 

This element is also seen in the cases mentioned above where debtors accused creditors 
of breaching their duty of care. However, EU law provides for the relaxation of the burden of 
proof in favor of the consumer.365 This relaxation, according to the CJEU in Froukje Faber v. 
Autobedrijf Hazet Ochten BV, is based on the determination that where the lack of conformity 
becomes apparent only subsequent to the time of delivery of the goods, it is ‘well-nigh impossible 
for consumers’ to prove that that lack of conformity existed at the time of delivery, whereas it 
is generally far easier for the professional to demonstrate that the lack of conformity was not 
present at the time of delivery.366 

5.7.2.2 Relaxation of the burden of proof

For the consumer to benefit from the relaxation of the burden of proof, he/she must furnish 
evidence of certain facts. The consumer must show that the goods sold are not in conformity with 
the contract insofar as they do not have the qualities agreed or are not fit for the purpose. However, 
the consumer is not required to establish that the origin of the malfunction is attributable to the 
seller. Also, the consumer must prove that the lack of conformity became apparent physically 
within six months of delivery of the goods. The occurrence of the lack of conformity within six 
months makes it possible to assume that it existed ‘in embryonic form’ in those goods at the time 
of delivery. The case before the Supreme Court of Cyprus indicates that the standard of proof is 
higher for the consumer, since even if the respondents managed to show that the appellants (as 
a matter of inference) were negligent, the manufacturers adduced reliable evidence to rebut the 
inference of negligence.367   

364 Relying on Grant v. Australian Knitting Mills Ltd [1936].
365 See Article 5(3) of Directive 1999/44 that provides for derogation from the principle set forth in Article 3(1) that 
stipulates that the seller is to be liable for any lack of conformity which exists at the time the goods were delivered. 
The derogation refers to the lack of conformity becoming apparent within six months of delivery of the goods, that is 
presumed to have existed at the time of delivery.
366 C-497/13 [2015] para. 54. Directive 1999/44 offers the possibility to the consumer, in order to benefit from his 
rights, inform the seller of the lack of conformity within a period of two months from the date on which he detected 
such lack of conformity. This option reflects the aim of reinforcing legal certainty, according to the travaux préparatoires, 
by encouraging diligence on the part of the purchaser taking the seller’s interests into account but does not establish a 
strict obligation to carry out a detailed inspection of the good. The Court explains that the obligation does not establish 
a requirement for the consumer to furnish evidence that the lack of conformity actually adversely affects the goods or to 
state the precise cause of that lack of conformity. See also para. 61.
367 Therefore, even though the appellants/manufacturers were aware that the wine being fermented could cause the cork 
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A more recent judgment368  indicates the tendency of the courts to place the burden of 
proof as to whether a product is safe on the plaintiff/consumer. This makes it difficult to prove 
since, depending on the nature of the product, expert testimony may be required.369 In the case 
of Tsiattes (Τσιαττές) v. Kokis Solomonides (Cartrdiges Industries) Ltd,370 the appellant requested 
damages for injuries to his hearing that were caused by the detonation of the right barrel of 
his shotgun during a hunting excursion. The appellant argued that the underlying cause of the 
accident was the defective cartridge purchased from the respondents/defendants who maintained 
a cartridge manufacturing plant and a retail outlet. The Supreme Court held that the appellant 
failed to provide evidence that the detonation of the barrel was a result of the deficient cartridge. 
According to the Court, the court of first instance was correct in holding that the appellant failed 
to prove causation between the incident and the cartridge.  

After the accident, the appellant referred to the seller of the shotgun who in turn sent the 
shotgun to the manufacturer in Spain. According to the manufacturer, there are two possible 
causes of the accident: the presence of a foreign object in the barrel or the high pressure from 
the cartridge. The manufacturer suggested that the gun ought to be sent to a weapons proofing 
establishment in Spain, in which case the company would have considered its conclusions 
acceptable. The appellant preferred to send the gun to the “Birmingham Gun Barrel Proof 
House” located in the U.K.. After a metallurgical test that indicated that the gun did not suffer 
from a structural defect and that its barrel was cracked as a result of its prolonged use, the 
weapons proofing establishment reached the conclusion that the detonation was caused by the 
high pressure in the barrel. However, it did not indicate whether it was the cartridge to blame or 
another cause. 

For the defendants, the owners of the company provided testimony relating to the 
manufacturing of cartridges. The owners explained that they utilized state-of-the-art equipment 
and their cartridges are amongst the best in Europe and that the company met ISO 9002 
standards. The court of first instance accepted their testimony as they were regarded as experts in 
the field. The report by the Birmingham Gun Barrel Proof House was not considered because the 
author of the report was not present as a witness and it, therefore, amounted to hearsay evidence 
(based on the applicable law at the time of judgment). Thus, the court of first instance held that 
the principle of res ipsa loquitur was not applicable to the facts of the case, and that there was no 
causation between the incident and the damage inflicted. It also did not find that the injury was 
the result of a defective cartridge and therefore did not find the defendant was negligent. 

The Supreme Court stated that the crucial issue to be dealt with was the question of the 
burden of proof. The appellant had the burden of proof concerning the defectiveness of the 
cartridge. His failure to save the last cartridge that he used was seen as a hindrance for a proper 
examination. At the same time, the Court noted that no evidence was provided either by expert 
testimony or otherwise as to the cartridge, but only presumptions as to the possible cause of the 
accident.

of wine to fling off the container, this possibility in view of the evidence was estimated at 1%. Judge Hadjianastassiou 
noted that he was not persuaded that the cork had to be fastened by wire or that there should be a warning on the 
demijohn to address the risks of fermentation. The judge also noted that, in this case, the manufacturer could not foresee 
that there was a reasonable probability of fermentation to necessitate such an express warning.
368 Tsiattes (Τσιαττές) v. Kokis Solomonides (Cartrdiges Industries) Ltd [2009].
369 Hatzinestoros, Charalambous 2016, p. 403.
370 [2009].
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5.7.2.3 The role of general principles of private law in protecting the consumer - consumer 
protection still in its infancy

Consumer protection in Cyprus is only in its early stages, even after the adoption of the 
EU directives. The European Commission recently sent an additional letter of formal notice to 
Cyprus because national rules do not comply with EU law on unfair commercial practices and 
unfair contract terms. The Commission opened this infringement case in 2013 based on a series 
of complaints from EU citizens who had bought real estate in Cyprus. Real estate developers, 
banks and lawyers had allegedly omitted to inform buyers about pre-existing mortgages when 
selling immovable properties. The Commission found that the authorities in Cyprus were not 
effectively enforcing the two directives on consumer protection.371  

Courts still resort to the general principles of private law when dealing with issues of 
consumer protection such as the four corners rule, the doctrine of contractual estoppel and the 
duty to read the terms of the contract.372 This leads to fragmentation since sectoral regulators 
such as the Financial Ombudsman have ruled differently from the courts in similar cases, when 
arguably applying the same principles. At the same time, the consumer acquis of the EU applies 
to particular types of contract such as timeshare contracts, package travel, and contracts of 
consumer credit and is, therefore, piecemeal, furthering such fragmentation in the law. Lack of 
clarity and consistency on the part of the EU legislature results in questions within the national 
legal system as to which provisions of national law should be maintained and which should be 
abolished when EU law is transposed.373 This fragmentation and complexity may lead to a lack 
of coherence, or a contradiction between national rules and EU law that in turn undermines 
the understanding and knowledge of consumer rights,374  which can be a factor explaining the 
“homeward trend”.375 Consequently, the EU consumer acquis lacks an overarching principle 
or set of principles since it is governed by special sets of rules.376 The good faith requirement, 
therefore, does not have the same weight as in civil law systems where it is considered as one of 
the overarching principles in the law of obligations. However, such legal systems have been more 
willing and prepared to realize the set of rules provided under EU law. 

Simon Whittaker emphasizes that this lack of general principles safeguards against the 
risk of clashing with existing general principles of municipal laws.377 However, the absence of 
principles makes the legislation implemented appear exceptionally uncoordinated and difficult 
to place.378 Legal systems that do not recognize a general norm of good faith or fairness governing 
contracts, as is the case with English and Cyprus contract law, create tension between traditional 
contract law and policing/regulatory law since the requirement appears to apply only to the latter. 
Thus, one may conclude that the availability of the requirement only for policing measures may 
result in its extension for purposes of traditional contract law.379 As is seen from the experience 
of Cyprus, this has not been the situation in contrast to certain cases before English courts 

371 European Commission, Infringements decisions, July infringements package: key decisions, 25 July 2019.
372 See for example caselaw referred in note 252.
373 See also, S. Law, in Max Planck Institute Luxembourg 2017, p. 50.
374 Ibid, p. 51.
375 See also Section 2.6.2.
376 Whittaker 2007, p. 389.
377 Ibid.
378 Ibid.
379 Ibid.

199



Part II

where good faith was recognized as an implied term. The Director of the Consumer Protection 
Service, however, took the view that the content of the requirement of good faith is identical to 
that adopted in civil law systems such as Greece and Germany, and has consequently applied the 
requirement by citing rulings of Greek and German courts.

5.7.2.4 The protection of weaker parties in continental systems - going beyond B2C 
transactions 

In civil law systems the control of fairness in contracts has extended beyond the business to 
consumer landscape. Despite the rigidity of French law with regard to the doctrine of imprévision, 
intervention in the contract was effected through other routes. French jurists resort to lésion 
even in cases of unexpected circumstances in order to justify termination of the contract.380 The 
principle of lésion allows the contract to be avoided in cases where there is a profound imbalance 
between the values of the respective obligations at the time when the contract is concluded.381 
Under English common law, the case of National Westminster Bank Plc. v. Morgan382 prevails, 
where it was held that a general principle of relief against inequality of bargaining power does 
not exist and the enactment of restrictions on freedom of contract to relieve against mischief is 
a task of Parliament.383 However, this has been recently challenged by scholars - with reference 
to specific caselaw of English courts384 – to argue that unequal bargaining power is an unjust 
factor in specific contracts (employment contracts, consumer contracts and tenancies) and that 
true freedom of contract requires recognition of unequal bargaining power as an unjust factor.385 

French law prohibits contractual clauses that create a significant imbalance between the 
parties’ rights and obligations arising under a contract. This concept is defined by reference to 
lésion originating from consumer law - and was later extended to commercial law and to general 
contract law in the recent reform.386 The standard of déséquilibre signicatif enables courts to 
assess the fairness (abusive) of a contractual clause. Article L.212-1 §1 of the Consumer Code 
provides that clauses in business-to-consumer (B2C) contracts are to be deemed unfair if they 
create a significant imbalance between the parties’ rights and obligations that is detrimental to 
the consumer party.387 As with legislation implementing the 93/13 Directive, a ‘black list’ of 

380 Başoğlu 2016, p. 15.
381 Ibid.
382 [1985] 2 W.L.R. 588.
383 Ibid, para. 708.
384 In Autoclenz Ltd v. Belcher and others [2011] the UK Supreme Court in an employment contract took into account 
the relative bargaining power of the parties in deciding whether the terms of any written agreement in truth represent 
what was agreed and the true agreement will often have to be gleaned from all the circumstances of the case of which the 
written agreement is only a part (para. 35). In Parking Eye Ltd v. Beavis [2015] the UK Supreme Court by reference to 
Case C-415/11 Aziz v. Caixa d’Estalvis de Catalunya, Tarragona I Manresa [2013] agreed that the consumer is in a weak 
position vis-à-vis the seller or supplier. Finally, in Bankway Properties Ltd. v. Penfold-Dunsford and Leech [2002] H.L.R. 
42 the Court held that where an Act of Parliament confers protection on a person whose bargaining position may be 
disadvantaged when compared with that of the counterparty, it may be the duty of the court in certain circumstances to 
scrutinize critically a transaction which is onerous, to see if it constitutes a sham (para. 48).
385 McGaughey 2018: who argues that this is a result of three kinds of ‘fusion’, namely, a fusion of law and equity, of 
statute and caselaw, and of national and international norms.
386 Amariles, Bassilana, Winkler 2018, p. 149.
387 The standard was originally introduced in the Consumer Code with the implementation of Directive 93/13. See 
Article L.212-1 Code de la consommation - Dans les contrats conclus entre professionnels et consommateurs, sont abusives les 
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clauses that need to be struck as void by the courts exists. However, in commercial law, courts 
need to apply the standard in order to decide whether a clause is unfair, assessing the relative 
weight of the contracting parties’ obligations under the contract and the way the clause in 
question affects the balance, and thereby providing excessive power to the courts compared to 
the B2C context.388 The standard was further extended to general contract law with Article 1171, 
which provides that any term of a standard form contract that creates a significant imbalance in 
the rights and obligations of the parties to the contract is deemed not written.389 According to 
the reform, “[t]he assessment of significant imbalance must not concern either the main subject-
matter of the contract nor the adequacy of the price in relation to the act of performance”.390 
The introduction of the significant imbalance test is evidence of a general trend towards limiting 
freedom of contract in order to remedy the power imbalance between the parties and is consistent 
with the recent clamor for more regulation of big tech companies through antitrust laws, privacy 
protection regulation, and also through transparency forcing mechanisms that enable the 
counterparty/weaker party to be informed properly before entering into a transaction, something 
which was promoted through Directive 93/13.391  

5.7.3 Directive on Unfair Terms in Consumer Contracts

Directive 93/13 directly affects the substance of all contracts concluded between a consumer 
and a supplier. The Directive is based on the idea that the consumer is in a weak position vis-à-
vis the seller or supplier, regarding both his bargaining power and his level of knowledge.392 In 
view of that weak position, Article 3(1) of Directive 93/13 prohibits standard contractual terms 
which, contrary to the requirement of good faith, cause a significant imbalance in the parties’ 
rights and obligations arising under the contract, to the detriment of the consumer.393 Directive 
93/13, therefore, aims to remedy situations of inequality in relation to contract terms, which may 

clauses qui ont pour objet ou pour effet de créer, au détriment du consommateur, un déséquilibre significatif entre les droits 
et obligations des parties au contrat. See also, Amariles, Bassilana, Winkler 2018. The Law on Modernization of the 
Economy extended this standard to commercial contracts. See previous Art. L. 442-6 Loi no 2008-776 de modernisation 
de l’économie. This article was replaced by Art. L. 442-1 which provides that any attempt by the supplier to subject 
the counterparty to obligations creating a significant imbalance in the parties rights and obligations is considered an 
anticompetitive practice. See Ordonnance n° 2019-698 du 3 juillet 2019 portant mise en cohérence des dispositions 
législatives des codes et lois avec celles du code de commerce dans leur rédaction résultant de l’ordonnance n° 2019-359 du 24 
avril 2019 portant refonte du titre IV du livre IV du code de commerce relatif à la transparence, aux pratiques restrictives de 
concurrence et aux autres pratiques prohibées.
388 See also, Amariles, Bassilana, Winkler 2018, p. 153.
389 Article 1171 Code Civil - Dans un contrat d’adhésion, toute clause qui crée un déséquilibre significatif entre les droits et 
obligations des parties au contrat est réputée non écrite. L’appréciation du déséquilibre significatif ne porte ni sur l’objet principal 
du contrat ni sur l’adéquation du prix à la prestation.
390 The Law of Contract, The General Regime of Obligations and Proof of Obligations: The new provisions of the Code 
Civil created by Ordonnance no 2016-131 of 10 February 2016, (translation by J. Cartwright, B. Fauvarque-Cosson, S. 
Whittaker).
391 See also Mouttotos 2020b.
392 C-119/15 Biuro podrozy ‘Partner’ [2016] para. 28. See also C-147/16, Karel de Grote — Hogeschool Katholieke 
Hogeschool Antwerpen VZW v. Susan Romy Jozef Kuijpers [2018] para. 54.
393 C-92/11 RWE Vertieb [2013] para. 42.
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be due to an asymmetry of information or expertise,394 or bargaining power395 in relation to the 
contractual terms.396 These situations are remedied by the unfair contract terms not becoming 
binding on the consumer under Article 6(1) of the Directive, thus creating an effective balance397 
between the parties under the contract with the removal of the imbalance created by unfair 
contract terms,398 in order to compensate for the weaker position of consumers.399 According to 
consolidated caselaw from the CJEU, Article 6 must be regarded as a provision of equal standing 
to national rules which rank in domestic legal systems as rules of public policy.400  This is a 
sanction that courts ought to apply ex officio.401 Articles 6 and 7, hence, while not containing any 
specific rules of procedure, their objectives are only accomplished if national rules of procedure 
contribute to their achievement and do not raise unjustified obstacles for consumers that rely on 
the protection afforded to them by Directive 93/13.402  

Article 7 of the Directive provides that Member States shall ensure that adequate and effective 
means exist to prevent the continued use of unfair terms in contracts.403 Thus, this provision acts 
as a deterrent to the future use of unfair terms.404 The European Commission has also emphasized 
that such continued use of terms - which leads to a significant imbalance in the contractual 
relationships between the parties - undermines not only the interests of the consenting party but 
also the legal and economic order as a whole.405 In particular, the Commission highlighted that 
the economy can function correctly only if resources are optimally allocated, while this is possible 
only if the market is competitive enough and if the relationships between the economic operators 
are balanced. This, in economic terms, means that a risk should be borne by the person who is 
best able to prevent this risk or to insure himself against it; an obligation must be assumed by the 

394 See also C-147/16 [2018] para. 59 where the CJEU found an inequality of power between an educational institution 
and a student noting that “an inequality between the educational establishment and the student, owing to the asymmetry 
of information and expertise between the parties”.
395 See also, C-110/14 Horațiu Ovidiu Costea v. SC Volksbank România SA [2015]  para. 27 where the CJEU noted 
that the system of protection implemented by Directive 93/13 is intended to remedy situations both relating to the 
consumer’s level of knowledge and to his bargaining power under terms drawn up in advance by the seller or supplier the 
content of which that consumer is unable to influence.
396 See also, European Commission, Guidance 2019b, p. 6.
397 See ibid. See also, C-421/14 Banco Primus SA v. Jesús Gutiérrez García [2017] para. 41. The CJEU stated that Article 
6(1) is a mandatory provision which aims to replace the formal balance which the contract establishes between the rights 
and obligations of the parties with an effective balance which re-establishes equality between them.
398 C-96/16 [2018] para. 69.
399 See also, C-415/11 Aziz [2013] para. 71: It is for the national court to check the fairness of the terms by taking 
account of all the circumstances of the case including the nature of the goods or services for which the contract was 
concluded. The CJEU noted that courts of Member States in their role of ensuring consistency in the interpretation of 
the law and in the interests of legal certainty may elaborate certain criteria in the light of which the lower courts must 
examine the unfairness of contractual terms. C-96/16 [2018] para. 78.
400 C-488/11 Dirk Frederik Asbeek Brusse, Katarina de Man Garabito v. Jahavi BV [2013] para. 44; C-40/08 Asturcom 
Telecomunicaciones SL v. Cristina Rodríguez Nogueira [2009] para. 52.
401 See de Elizalde 2019, p. 147. See also C-243/08 Pannon GSM Zrt. v. Erzsébet Sustikné Győrfi [2009] para 35.
402 European Commission, Guidance 2019b, p. 51.
403 Emphasis added.
404 See also, Opinion of AG Pitruzzella, in C-260/18, Kamil Dziubak, Justyna Dziubak v. Raiffeisen Bank International 
AG z siedziba w Wiedniu, prowadzacy działalność w Polsce w formie oddziału pod nazwą Raiffeisen Bank International AG 
Oddział w Polsce, formerly Raiffeisen Bank Polska SA z siedzibą w Warszawie [2019] para. 53: “The objective is to restore 
the balance between the parties and have a future dissuasive ffect on the seller or supplier”.
405 Report on the implementation of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer 
contracts, 27/04/2000, COM (2000) 248 final, p. 13.
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person who is best placed to assume it.406 Unfair terms shift the burden of risks and obligations 
by externalizing the costs in question with two major consequences: (i) Prices do not reflect true 
costs, creating distortions to competition in favor of less efficient firms and leading to lower 
quality products and services; and (ii) the costs incurred by society are higher, because the risks 
and obligations are borne by persons other than those who could bear them most efficiently from 
the economic viewpoint.407 

The CJEU has also highlighted that Article 7(1) reflects the general right to an effective 
remedy against the violation of rights and freedoms guaranteed by EU law enshrined in Article 
47 of the Charter of Fundamental Rights of the EU.408 Through such provisions, Directive 
93/13 is also having an impact on civil procedure.409 According to Whittaker, Article 7 has 
been implemented differently thus in some cases allowing consumers’ associations to bring 
proceedings for cessation, in others by empowering public bodies to police unfair terms.410 
It highlights the regulatory characteristics of the Directive since it aims at preventing future 
undesirable market behavior. Whittaker argues that the decision in Oceano Grupo Editorial SA 
v. Murciano Quintero,411 is evidence that the CJEU considers the two types of intervention, 
namely through rules governing contract law and rules aiming at regulating market behavior, 
to be related, since in deciding upon the power of a national court to rule on the unfairness 
of a contract term through its own motion the Court relied on the existence of Article 7 as a 
preventative mechanism.412 Qualified entities are empowered under EU law to ensure compliance 
with the consumer protection directives.413 

5.7.3.1 Two core requirements for establishing unfairness

The Directive combines rules governing contract law in the more traditional sense, hence 
the rules governing the mutual rights and obligations of parties to a contract, with a requirement 
for the creation of policing measures of a regulatory nature, are aimed at stopping certain types 
of undesirable market behavior by contracting parties.414 The good faith requirement of the 
Directive provides for the assessment of the majority of terms found in consumer contracts to be 
subject to the fairness test. The fairness test, however, has a certain degree of ambiguity as far as 
its content is concerned.415

The Directive, thus, sets two core requirements for a finding of a term as unfair along with 
the detriment suffered by the consumer: the existence of a significant imbalance between the 
parties, and it being contrary to good faith.416 However, it is not entirely clear whether these two 
elements of significant imbalance and good faith need to be shown separately and cumulatively 

406 Ibid.
407 Ibid.
408 C- 176/17, Profi Credit Polska S.A. w Bielsku Białej v. Mariusz Wawrzosek [2018] para. 59.
409 See Chapter 6 in particular Section 6.6.
410 Whittaker 2007, p. 387.
411 Joined Cases C-240/98, 244/98 [2000].
412 Whittaker 2007, p. 387.
413 For example, see Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on injunctions 
for the protection of consumers’ interests.
414 Whittaker 2007, p. 385.
415 Howells 2017, p. 1913.
416 Ibid, p. 1916.
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in all circumstances.417 The CJEU has so far not been asked to explain the relationship between 
the two elements. As Anne-Lise Sibony argues, the drafting suggests that a grossly imbalanced 
contract is, due to such imbalance, contrary to good faith.418 

The requirement of significant imbalance though has been interpreted as an indication of 
substantive unfairness.419 The CJEU held in Aziz, that:

[…] in order to ascertain whether a term causes a ‘significant imbalance’ in 
the parties’ rights and obligations arising under the contract, to the detriment 
of the consumer, it must in particular be considered what rules of national law 
would apply in the absence of an agreement by the parties in that regard. Such a 
comparative analysis will enable the national court to evaluate whether and, as the 
case may be, to what extent, the contract places the consumer in a legal situation 
less favourable than that provided for by the national law in force. To that end, 
an assessment should also be carried out of the legal situation of that consumer 
having regard to the means at his disposal, under national legislation, to prevent 
continued use of unfair terms.420 

Thus, the existence of significant imbalance cannot only arise from an economic assessment 
of a quantitative nature, based on a comparison of, on the one hand, the total value of the 
transaction which was the subject of the contract and, on the other, of the costs borne by 
the consumer under that clause. On the contrary, a significant imbalance may arise from an 
impairment of the legal situation of the consumer whether this be in the form of a restriction 
of the rights that the consumer enjoys under the contract, or a constraint on the exercise of 
those rights, or the imposition on the consumer of an additional obligation not envisaged under 
national law.421 

 The concept of ‘significant imbalance’ in rights and obligations is broadly accepted as 

417 Sibony 2019, p. 204.
418 Ibid. The CJEU has held that “in referring to concepts of good faith and significant imbalance in the parties’ rights 
and obligations arising under the contract, to the detriment of the consumer, Article 3(1) of the directive merely defines 
in a general way the factors that render unfair a contractual term that has not been individually negotiated”. Aziz, op. cit. 
note 399, para 67. See also Case C-237/02 Freiburger Kommunalbauten [2004], para. 19. This is more of an indication 
that the Court envisages the evaluation of unfairness as a holistic one taking both requirements into account. In fact, in 
C-484/08 Caja de Ahorros y Monte de Piedad de Madrid v. Asociación de Usuarios de Servicios Bancarios (Ausbanc) [2010] 
para. 33: the Court held that it follows from its caselaw that Articles 3(1) and 4(1) of the Directive taken as a whole define 
the general criteria permitting an assessment as to whether the contract terms subject to the provisions of the Directive are 
unfair.. See also to that effect, Case C-478/99 Commission v. Sweden [2002] paras. 11 and 17; Case C-237/02 Freiburger 
Kommunalbauten, paras. 18,19, and 21.
419 Howells 2017, p. 1916.
420 Aziz, op. cit. note 399, para. 68. Accordingly, this interpretation was regarded as fitting the German approach under 
which the assessment is made against default rules. Howells 2017, 1917. See also the recent Opinion by AG Pitruzzella 
where he stated in response to the question posed by the Polish first instance court that the power of the national court to 
intervene and replace the unfair term (Kásler exception) does not extend to general rules representing commercial usage 
being integrated into the contract since such an extension would constitute a ‘creative’ intervention capable of altering the 
balance of interests of the parties and would amount to an excessive interference in contractual autonomy. According to 
AG Pitruzzella, the Kásler exception is confined to replacing the unfair term with a clause reflecting a statutory provision 
without any explanatory or “creative” margin. See paras. 70-80 of Case C-260/18 Kamil Dziubak, Justyna Dziubak v. 
Raiffeisen Bank International AG z siedziba w Wiedniu, prowadzacy działalność w Polsce w formie oddziału pod nazwą 
Raiffeisen Bank International AG Oddział w Polsce, former Raiffeisen Bank Polska SAzsiedzibą wWarszawie [2019].
421 Case C-226/12, Constructora Principado SA v. José Ignacio Menéndez Álvarez [2014] paras. 22-23
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referring to substantive features of the terms as the judgment mentioned above suggests.422 This 
reflects various national traditions and understandings of the test, according to Chris Willett, 
and implies that terms are contrary to the test when they allocate the substantive rights and 
obligations in ways that are unduly detrimental to the consumer by, for example, adding to the 
responsibilities of the consumer when compared with the responsibilities under the legal default 
position, or deducting from the responsibilities of the trader when again compared to the default 
position.423  

The second core requirement relates to the good faith element of the test. According to 
one interpretation of the Directive, the good faith requirement does not have a supplementary 
role that is added to the criterion of ‘significant imbalance’ but rather only adds the decade 
long national caselaw and doctrine developed in the majority of the Member States.424 Thus, 
it is a means only of explaining the concept of significant imbalance in the countries where the 
principle of good faith applies. A term is always regarded as contrary to the requirement of good 
faith when it causes such an imbalance, based on this view.425

While good faith is a creature of civilian tradition, the concept must be given an autonomous 
European interpretation.426 Recital 16 in the preamble to the Directive provides that “in making 
an assessment of good faith, particular regard shall be had to the strength of the bargaining 
positions of the parties, whether the consumer had an inducement to agree to the term and 
whether the goods or services were sold or supplied to the special order of the consumer[…]”. 
In Aziz, the CJEU stated that “[w]ith regard to the question of the circumstances in which 
an imbalance arises ‘contrary to the requirement of good faith’ […] the national court must 
assess […] whether the seller or supplier, dealing fairly and equitably with the consumer, could 
reasonably assume that the consumer would have agreed to such a term in individual contract 
negotiations”.427  The courts are called to speculate on the way the trader views a hypothetical 
scenario of negotiation of terms (since they are standard and no negotiation has taken place) 
and whether the trader in imagining the negotiation considers that the consumer would have 
agreed to the terms.428 In other words, the test asks how the consumer would have reacted to the 
term if he/she became aware of it. This test, according to Howells, places substantive limits on 
contractual freedom, beyond the procedural controls, clearly forcing common lawyers to think 
beyond their traditional understanding of fairness.429  

The Director of the Consumer Protection Service in Cyprus, that has broad powers under 
the implementing legislation of Directive 93/13,430 has often referred to the dictum of Lord 
Steyn in Director General of OFT v. First National Bank,431 who rejected “any purely procedural 

422 Willett 2011, p. 363. See also Collins 1994, p. 249.
423 Ibid, p. 363.
424 Tenreiro 1995, p. 279.
425 Willett 2011, p. 364.
426 Howells 2017, p. 1921. According to Willett, however, the fact that Recital 16 provides that the assessment is to 
be supplemented by various criteria that are germane to good faith, is an indication that violation of good faith is an 
independent requirement.
427 Aziz, op. cit. note 399, para. 69.
428 Sibony 2019, p. 12.
429 Howells 2017, p. 1919. Thus, forcing common lawyers to look beyond procedural fairness.
430 See Section 5.8.2.
431 [2001]. See Decision of the Director of the Consumer Protection Service 2018/01, 8.13.10.26.4.4.1
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or even predominantly procedural interpretation of the requirement of good faith”432 taking 
the view, therefore, that good faith is concerned with both substance and procedure. Reference 
is often made to the interpretation of the good faith requirement that Lord Bingham made in 
Director General of Fair Trading v. First National Bank plc,433 where he held that the requirement 
of good faith is one of fair and open dealing.434 This interpretation has been recently used by 
Cyprus courts as a result of the applications for injunctions filed by the Director of the Consumer 
Protection Service.435  Thus, the argument can be made that the influence of EU law, especially 
as a result of the application of Directive 93/13 is the introduction of a new level of discourse 
through the public enforcement agencies.436  

5.7.3.2 Terms describing the main subject matter of the contract

The terms that are not assessable for their fairness are terms that describe the main subject 
matter of the contract or the quality/price ratio of the goods or services supplied.437 German 
academic criticism was a result of this exception since it was seen as a drastic restriction of the 
autonomy of the individual.438 This distinction between core and ancillary terms is more familiar 
to civil law scholars and practitioners.439 According to Anne de Moor, the distinction between 
main (or principal) and subsidiary contractual obligations that can be drawn in civil law is not 
as readily available to common law courts.440 This has particular repercussions since common 
law courts may find Article 6(1) of the Directive - which provides that unfair terms shall not be 
binding on the consumer and that the contract shall continue to bind the parties upon those 
terms if it is capable of continuing in existence without the unfair terms (“severance”) – as an 
“illegitimate exercise in ‘rewriting of the contract’”.441  

National courts should evaluate whether individual negotiations have taken place on  
particular contract terms as a matter of fact.442 The Commission indicated in its recent Guidance 
to the interpretation of the directive that the signature at the end of the contract or in order 
to confirm individual clauses does certainly not indicate that contract terms were negotiated 

432 Ibid, para. 36.
433 [2001]; [2002].
434 Ibid, para 17: “Openness requires that the terms should be expressed fully, clearly and legibly, containing no concealed 
pitfalls or traps. Appropriate prominence should be given to terms which might operate disadvantageously to the 
customer. Fair dealing requires that a supplier should not, whether deliberately or unconsciously, take advantage of the 
consumer’s necessity, indigence, lack of experience, unfamiliarity with the subject matter of the contract, weak bargaining 
position or any other factor listed in… Good faith in this context is not an artificial or technical concept; nor , since Lord 
Mansfield was its champion, is it a concept wholly unfamiliar to British lawyers. It looks to good standards of commercial 
morality and practice”.
435 See Section 5.7.4.
436 See Sections 5.7.4 and 5.8.2.
437 See Recital 19 in the preamble to the Directive.
438 Howells 2017, p. 1928. See also Brandner, Ulmer 1991, p. 662.
439 Ibid, p. 1928. See also de Moor 1995, p. 268.
440 De Moor 1995, p. 268.
441 Ibid, p. 269.
442 See also European Commission, Guidance 2019b, p. 11. Article 3(2) provides that where a contract term has been 
drafted ‘in advance’ the term is always to be regarded as not individually negotiated. The burden of proof that a term has 
been individually negotiated is upon the seller or supplier.
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individually.443 This is in contrast to rulings of Cypriot courts which indicated that if the 
signature on the agreement is not disputed, the debtors are estopped from raising an issue of 
unfair contract terms,444 based on the traditional doctrines of the common law of contract such 
as the doctrine of contractual estoppel445 and the duty to read.446 These doctrines are further 
challenged from the introduction of duties of information through Article 5 of Directive 93/13 
establishing the requirement of transparency.447

5.7.3.2.1 Transparency of terms 

The CJEU has also used the concept of ‘plain and intelligible language’ in order to ensure 
a high level of consumer protection.448 Transparency is an element of good faith in certain legal 
systems.449 It is not clear, though, whether it is a necessary element of good faith under the 
Directive or whether it is an independent, and hence, third requirement for fairness of terms. 
In general, it raises the issue of conflict between procedural and substantive means of consumer 
protection since, as Willett suggests, transparency may be used as a legitimizing factor of 
substantively unfair terms; however, this argument may be reversed since substantively fair terms 
may be held unfair due to their lack of transparency.450

 In Kásler the CJEU held that the concept of ‘plain and intelligible language’ requires that 
intelligibility is not restricted to mere formal or grammatical intelligibility. Instead, the standard 
used to assess it is the “average consumer, who is reasonably observant and circumspect”.451 This 
accordingly was seen as rather protective of the average consumer, since it required the consumer 
to be aware of the existence of the difference between the selling rate of exchange and the buying 
rate of exchange of a foreign currency. It also required the consumer to be able to assess the 
potentially significant economic consequences for him resulting from the application of the 
selling rate of exchange for the calculation of the repayments for which he would ultimately 
be liable and the total cost of the sum borrowed.452 This means that the consumer ought to 
understand the economic meaning of the term.453 

Transparency forcing mechanisms have been extended to dispute resolution agreements. In 

443 Ibid.
444 See Section 5.5.3  and note 252. On the doctrine of contractual estoppel see Braithwaite 2016, p. 120-147.
445 See also the signature rule as expressed in L’Estrange v. Graucob [1934] K. B. 394 which established the rule that where 
a document containing contractual terms is signed, then in the absence of fraud or misrepresentation the party signing 
is bound and the fact that the document was not read is wholly immaterial. On the issue of incorporation in standard 
terms see C. Twigg-Flesner “Standard Terms in Consumer Contracts: The Challenges of Law Reform in English Law”, in 
DiMatteo, Hogg 2016, p. 428. See also caselaw mentioned in Section 5.2.1 and 5.5.1.1.
446 On the duty to read as a general contract law doctrine in the common law see Benoliel, Becher 2019, p. 2257-2296.
447 Article 5 provides that the terms must always be drafted in plain, intelligible language and where there is doubt about 
the meaning of a term, the interpretation most favourable to the consumer shall prevail. In case that terms that relate to 
the main subject matter of the contract are not in plain intelligible language, they are also subject to unfairness review 
(Article 4(2)). Thus, they lose their immunity if they are untransparent. Sibony 2019, p. 20.
448 Howells 2017, p. 1936.
449 Willett 2011, p. 364.
450 Ibid.
451 Op. cit. note 58, paras 71-72, 74. See also Section 5.2.1.1.
452 Ibid, para. 74. See also Howells 2017, p. 1938.
453 Sibony 2019, p. 19.
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Verein für Konsumenteninformation v. Amazon EU Sàrl,454 the CJEU held that “a pre-formulated 
term on the choice of the applicable law designating the law of the Member State in which the 
seller or supplier is established, is unfair only in so far as it displays certain specific characteristics 
inherent in its wording or context which cause a significant imbalance in the rights and obligations 
of the parties”.455 The Court highlighted that “the unfairness of such a term may result from a 
formulation that does not comply with the requirement of being drafted in plain and intelligible 
language set out in Article 5 of Directive 93/13”.456 Thus, following this judgment, transparency 
was viewed as a third requirement for fairness of terms.457  

This concept of transparency, as de Moor highlights, was met with reservation in English 
legal circles because of the common law conception of contract as an exchange whereby acceptance 
does not imply assenting to the offer but doing what the offeror requested or specified in return 
for the offer. By contrast, the continental law conception of contract is the meeting of minds or 
accord of wills.458 Be that as it may, the interpretation of intelligibility indeed poses challenges to 
the established rules on variation in interest rates in credit contracts that can be found in the UK 
as well as other jurisdictions such as Cyprus as far as credit contracts are concerned.459 This may 
explain the Opinion of Advocate General Hogan (who comes from a common law background) 
in Ottília Lovasné Tóth v. ERSTE Bank Hungary Zrt where he stated that the Amazon judgment 
“somewhat overstated the scope of the ‘transparency requirement’”.460  

The Advocate General argued that the Court should revert to its previous approach, 
according to which Article 5 of the Directive does not establish an autonomous test of unfairness 
which is distinct from that contained in Article 3(1).461 In his Opinion in Gyula Kiss CIB Bank 
Zrt. v. Emil Kiss et al., (Kiss v. CIB)462 the Advocate General highlighted that Article 4(2), which 
stipulates that the assessment of the unfair nature of the terms relates neither to the definition of 
the main subject matter of the contract nor the adequacy of the price and remuneration insofar 
as these terms are in plain intelligible language, should not be interpreted as requiring that each 
price clause has to mention specific services or goods provided in return.463 The Advocate General 
in his Opinion in Kiss v. CIB argued that the Directive contains no reference to a requirement 

454 C-191/15.
455 Para. 67. The Court decided that the term in question that was not individually negotiated and included in the 
general terms and conditions “is unfair in so far as it leads the consumer into error by giving him the impression that 
only the law of that Member State applies to the contract, without informing him that […] he also enjoys the protection 
of the mandatory provisions of the law that would be applicable in the absence of that term” (para. 68).
456 Para. 68.
457 See infra Case C-34/18 [2019].
458 De Moor 1995, p. 262.
459 Howells 2017, p. 1939. See also the decisions of the Financial Ombudsman, Section 5.8.1. 
460 C-34/18 [2019] para. 89.
461 Interestingly enough the Advocate General stated in paragraph 99 that: “One might ask: is it to be seriously suggested 
as a result of the decision in Verein für Konsumenteninformation that consumers be given a summary of judicial decisions 
by potential vendors prior to the conclusion of a consumer contract?” This comment is suggestive of the complexity of 
consumer law that is difficult to express in plain intelligible language.
462 C-621/17 [2019].
463 Ibid, para 45. In Bogdan Matei, Ioana Ofelia Matei v. SC Volksbank România SA, the CJEU extended the condition 
laid down in RWE Vertrieb of an obligation to provide consumers with the information necessary to assess the economic 
consequences arising from the contract in case of an insufficiently precise term related to the main subject matter of the 
contract, by requiring not only that the consumer should be able to understand the consequences but also the reasons 
justifying the term at issue. See C-143/13 [2015], paras. 45, p. 74-77.
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for suppliers to mention for each price clause the specific services or goods provided in return.464 
Accordingly, the Advocate General referred to Article 5 and the requirement of transparency 
that it is not the aim of the Directive to address the issue of the lack of consent as such, or to 
harmonize contract law in this regard.465 Moreover, according to the Opinion in Kiss v. CIB, the 
wording of Article 5 does not expressly state that a clause which was not drafted in plain and 
intelligible language itself constitutes a separate ground by which to declare a term unfair, but 
rather simply provides that in the event of a contractual term not drafted in plain intelligible 
language, then in case of doubt as to its meaning it is the interpretation which is the most 
favorable to the consumer that should prevail (contra proferentem rule).466 Therefore, the status 
of the test of transparency laid set out in Article 5 as a possible alternative test of unfairness, as 
the judgment of the CJEU in the Amazon case established, is unclear since the CJEU decided 
to limit the rule established in Amazon to the particular facts of that case.467 If the concept of 
transparency is viewed as a separate ground for unfairness of terms, then certain information 
duties can be developed, while a failure to inform appropriately about the effects of a particular 
contractual term will result in the unfairness of said term.

In any case the CJEU has consistently held that it is for the national court, when considering 
all the circumstances surrounding the conclusion of the contract, to ascertain whether, in the case 
concerned, all the information likely to have a bearing on the extent of a consumer’s commitment 
has been communicated to the consumer, enabling the consumer to estimate in particular the 
total cost of the loan.468 Accordingly, the standard is whether the terms are drafted in plain 
intelligible language enabling an average consumer, that is to say a well-informed and reasonably 
observant and circumspect consumer, to estimate such a cost. Additionally, the fact related to 
the failure to mention in the loan agreement the information regarded as being essential with 
regard to the nature of the goods or services which are the subject matter of that contract plays a 
decisive role in that assessment. The CJEU has applied these standards to the functioning of the 
currency conversion mechanisms applying to mortgage loans indexed to a foreign currency and 
to the interests and fees due, including their adaptation, under a consumer credit agreement.469  

The transparency standards have been applied also in relation to loans taken out in foreign 
currencies and the clause providing for the risk of the depreciation of the currency in which the 
loan is received.470 The seller or supplier should set out the possible variations in the exchange 
rate and the risks inherent in the transaction in such cases, according to the CJEU, and the 
national court should assess whether the seller or supplier has communicated effectively to the 
consumer all relevant information that will enable the latter to make an informed decision.471 
The CJEU has also held that national courts when assessing compliance with transparency 
requirements should examine whether consumers received all required information,472 taking 
also the promotional material and information provided by the lender in the negotiation of the 

464 See paras. 48 et seq.
465 Para. 58.
466 Para. 59.
467 Case C-34/18 Ottília Lovasné Tóth v. ERSTE Bank Hungary Zrt. [2019] para. 67.
468 C-186/16, Ruxandra Paula Andriciuc and Others v. Banca Românească SA [2017] para. 47.
469 See ibid, paras. 49-51. See also European Commission, Guidance 2019b, p. 28.
470 See also European Commission, Guidance 2019b, p. 28.
471 Ibid.
472 C-119/17, Liviu Petru Lupean v. SC OTP BAAK Nyrt. [2018] para. 24.

209



Part II

loan agreement into account.473 According to the European Commission, where the nature of the 
contract term requires sellers or suppliers to provide certain information or explanations prior to 
the conclusion of the contract, they will also have to bear the burden to prove that they provided 
consumers with the necessary information in order to be able to claim that the relevant terms 
are plain and intelligible.474 This is implied by the pre-contractual information duties imposed 
by other consumer protection legislation such as Directive 2008/48 on credit agreements for 
consumers and Directive 2014/17 on credit agreements for consumers relating to residential 
immovable property. 

5.7.4 Directive 93/13 before Cypriot courts

The Directive was implemented into law by the Unfair Contract Terms in Consumer 
Contracts Law (Law 93(I)/96)475 verbatim, except for recent amendments not derived from the 
Directive. The objective of the law is to safeguard the economic interests of consumers from 
unfair contract terms included in contracts with suppliers or service providers and consumers. 
This protection is to be safeguarded through statutory provisions and regulations.476 According 
to the District Court of Larnaca in Director of Consumer Protection Service (Διευθυντή Υπηρεσίας 
Προστασίας Καταναλωτή) v. Kimonos (Κίμωνος),477 Directive 93/13 provides for individual and 
collective consumer protection from unfair terms. Based on the Fitness Check Study in the 
areas of consumer and marketing law which included a comprehensive evaluation of Directive 
93/13, Article 6(1) is the basis for individual and collective sanctions.478 Article 6(1) provides 
for individual protection since it requires that unfair terms used in a contract concluded with a 
consumer by a seller or supplier are not binding on the consumer. Article 5(4) of Law 93(I)/96 
provides that an indicative non-exhaustive list of terms that may be considered unfair is included 
in the Annex to the Law. Therefore, Cyprus does not go beyond the minimum standard provided 
under Directive 93/13, unlike, for example, Greece,479 where the implementing law contains 
a list of standard contract terms considered unfair in all circumstances (i.e. a black list), thus, 
even if it concerns essential terms of the contract.480 Recital 17 to the Directive provides that the 
annexed list of terms can be of indicative value only and because of the cause of the minimal 
character of the Directive, the scope of these terms may be the subject of amplification or more 
restrictive editing by the Member States in their national laws.

Article 7(1) provides for collective consumer protection by Member States ensuring that 
adequate and effective means exist to prevent the continued use of unfair terms. As far as the 
individual sanction is concerned, the Directive has been implemented differently in the different 

473 C-143/13, Bogdan Matei, Ioana Ofelia Matei v. SC Volksbank România SA [2015] para. 75.
474 European Commission, Guidance 2019b, p. 28. Referring to Case C-829/18 Crédit Logement, which the CJEU 
was expeced to rule on this question but was eventually removed from the register of the CJEU due to the plaintiff’s 
withdrawal. See Order of the Court ECLI:EU:C:2019:552.
475 Law 93(I)/96.
476 Preamble to Law 93(I)/96.
477 [2018] District Court of Larnaca.
478 European Commission, Fitness Check Study 2017b, p. 88.
479 Law 2251/1994, ΦΕΚ 191 Α΄.
480 See also European Commission, Guidance 2019b, p. 99-100.
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Member States.481 A different conception of ‘nullity’ was used in the different Member States, 
some using a ‘relative nullity’ whereby a term that is unfair initially remains in force until the 
protected contractual party invokes such nullity; a ‘protective nullity’ whereby a court declares 
the term void of its own motion; whereas in some Member States unfair contract terms are 
regarded as not being written.482 In the case of Cyprus, courts have used a conception of ‘relative 
nullity’.

The District Court of Larnaca in the case mentioned above highlighted that the negotiation 
of a particular term does not exclude the application of Law 93(I)/96 to the rest of the contract 
if the overall assessment leads to the conclusion that the contract is a standard form contract for 
which the consumer had no objective or subjective ability – in the sense of lack of influence – to 
effectively influence the content of the terms. The District Court of Larnaca found that certain 
terms of the contract caused a significant imbalance between the rights and obligations of the 
parties contrary to the requirement of good faith. Thus, the Court viewed the requirement of 
good faith as having a supplemental role to the finding of a significant imbalance. The Court 
referred to the dictum by Lord Bingham in Director General of Fair Trading v. First National Bank 
plc,483 where he held that the requirement of good faith is one of fair and open dealing.484 Apart 
from reference to the cited dictum, however, the District Court of Larnaca did not elaborate 
further on the requirement of good faith under Cyprus law. 

The Director of the Consumer Protection Service has broad powers under Article 9 of 
Law 93(I)/96. In particular, it has a duty to investigate, upon submission of a complaint or ex 
officio, whether a contractual term intended for general use is unfair. Article 9(7) of Law 93(I)/96 
provides that a court examining an application for an injunction filed by the Director of the 
Consumer Protection Service has a duty to: issue such an injunction including a provisional 
order for the immediate cessation or non-repetition of the use of the unfair term in question; 
adopt corrective measures to remedy the unlawful situation created by the use of unfair terms; 
publish all or part of the relevant court ruling or a notice of correction with a view to eliminating 
any continuing impact of the use of the unfair terms; and/or take any other action or measure 
deemed necessary or reasonable in the circumstances of the case. Law 93(I)/96 operates alongside 
Law 101(I)/2007 on injunctions for the protection of consumers’ interests implementing 
Directive 1998/27, which was codified at a later stage by Directive 2009/22. However, despite its 
adoption prior to accession in 1996, caselaw in courts only first appeared in 2007. 

As noted by the Fitness Check Study rapporteur for Cyprus, caselaw, which is rather 
limited, reveals the gaps in understanding the philosophy and aim of the law both on the part of 
courts and lawyers representing consumers.485 Caselaw of the CJEU found no representation in 
Cypriot caselaw until very recently. In fact, no court ruling existed where a thorough application 
of the principle-based approach of Article 4(1) of the Directive was effected. The test was limited 
to the search for bad faith or undue influence in agreeing on the terms, as also noted in the 
previous Sections.486 This signifies that the principle was construed in the English law sense of 

481 European Commission, Fitness Check Study 2017b.
482 Ibid.
483 [2001]; [2002].
484 See op. cit. note 434.
485 European Commission, Fitness Check Study 2017c, p. 207.
486 Syrimi (Συρίμη), op. cit. note 196, is the precedent followed when applying the test provided under Article 4(1) of the 
Directive.
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absence of dishonesty without taking into account the significant imbalance test.487  
The CJEU held that it is for the national court to decide whether a contractual term 

satisfies the requirements of it to be regarded as unfair.488 Thus, the concept is not subject to legal 
definition or interpretation at either the European or national level and it is a factual issue to be 
decided based on an assessment of the circumstances in each case. However, this will inevitably 
create a degree of uncertainty since the concept of fairness may be regarded as a discretionary 
concept that may yield different results in similar cases. Thus, the development of principles to 
guide parties as to how discretion is likely to be exercised in the context of the interpretation of 
such a discretionary rule is necessary.489 Lower courts in Cyprus limit the test to a reference stating 
that in the absence of an allegation that the consumer entered into the contract involuntarily, the 
law can afford the consumer no defense to claims by financial institutions, except for the terms 
in the grey list.490 In Nemzeti Fogyasztóvédelmi Hatóság v. Invitel Távközlési Zrt,491 the CJEU stated 
that the annex that creates a grey list of terms is only an indicative and non-exhaustive list of 
terms which may be regarded as unfair, and the content of the annex may not suffice in itself to 
establish automatically the unfair nature of a contested term.492 

Other rulings of lower courts indicated that if the signature on the agreement is not 
disputed,493 the debtors are estopped from raising an issue of unfair contract terms, thus 
interpreting the Directive in accordance with the common law of contract.494 In Maria Nicolaou 
(Μαρία Νικολάου) v. Ellinas Finance LTD,495 the Court rejected the argument of the appellants 
about the unfairness of the terms of the loan agreement as a result of the significant imbalance 
between the parties and the lack of individual negotiations of certain terms, as it was not 
convinced that such an imbalance and non-negotiations existed. With regard to a term that 
provided for 24 hours of notice before increasing the “margin of safety” which could potentially 
be exploitative, it was held that the defendants did not apply said term to the detriment of the 
appellants. 

Courts tend to examine the unfairness of the contractual term notwithstanding the status 
of the contractual party as a consumer or business. For example, in Euroinvestment & Finance v. 
Schiza (Σχίζα),496 the Court examined the unfairness of a term even though the contract involved 
an investment agreement. The Court ruled that the defendants’ claim concerning the unfairness 
of the terms was unfounded since throughout the duration of the agreement they had the power 
to terminate the agreement based on the law of contract and could have sold the shares in their 
portfolio. The Court also examined the background of the defendants to note that it involved an 
experienced investor that was aware of the risks involved in the agreement that can be contrasted 

487 See also Section 5.7.3.1.
488 C-237/02 Freiburger Kommunalbauten GmbH Baugesellschaft & Co. KG v. Ludger Hofstetter [2004].
489 See also McKendrick 2019, 4 referring to statutes containing discretionary rules.
490 For example, National Bank of  Greece (Cyprus) (Εθνική Τράπεζα της Ελλάδος (Κύπρου) Λτδ) v. Theokli & Levadioti Real 
Estate Companies (Θεοκλή & Λειβαδιώτη Κτηματικές Επιχειρήσεις Λτδ) [2012].
491 Case C-472/10 [2012].
492 Ibid, paras. 25-26.
493 See also note 445.
494 European Commission, Fitness Check Study 2017c, p. 208. See also note 252, and caselaw mentioned in Section 
5.5.1.
495 [2013].
496 Op. cit. note 250.
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to the interpretation given by the CJEU.497 The professional background of the party, though, 
should not exclude a person from claiming unfairness, since the CJEU has held that a natural 
person practicing as a lawyer who concludes a credit agreement, which does not specify the 
purpose for which the credit is granted, may be regarded as a ‘consumer’.498 Nevertheless, in 
I.S.G. Developers Limited, S. Yurmanov v. Bank of Cyprus Public Company Ltd (Τράπεζας Κύπρου 
Δημόσια Εταιρεία Λτδ),499  the Cypriot court held that Law 93(I)/96 does not apply to the facts of 
the case since the claimants were not consumers, within the meaning of the Law, as they were a 
legal person rather than a natural person. 

5.7.4.1 The unfairness of arbitration clauses - Cyprus vs European approaches 

A number of cases have come before courts with financial institutions requesting 
registration of an arbitral award and consumers alleging unfairness of the arbitration clause. In 
Angeliki Taki Charalambous (Αγγελική Τάκη Χαραλάμπους) v. Cooperative Savings Bank Limassol 
(Συνεργατικό Ταμιευτήριο Λεμεσού),500 the applicants requested the court to refer two preliminary 
questions dealing with the interpretation of the Unfair Contract Terms Directive to the CJEU. 
In particular, the applicants requested the court to refer the question to the CJEU of whether 
the Directive is to be interpreted as meaning that a national court, when dealing with an appeal 
against an arbitral award and assessing the invalidity or unfairness of an exclusive arbitration 
clause included in a contract, can and/or has to take into account and/or assess the fact that the 
consumer has not been heard and had no involvement in the selection of the arbitrators and, 
hence, rule that the arbitration clause was unfair. Furthermore, the applicants requested the 
court to refer the question of whether the Directive is to be interpreted as meaning that a court 
which deals with an appeal against an arbitral award and assesses the invalidity and/or unfairness 
of an exclusive arbitration clause included in a contract may and/or has to assess and take into 
account that Section 52(a) of the Cooperative Societies Law501 - which is the legal basis for the 
arbitration clause - has been amended leaving unaffected the right of the consumer to resort to 
a competent civil court instead of opting for arbitration, which was absent from the arbitration 
clause in question, and hence hold said clause as unfair. Section 52 of the Cooperative Societies 
Law provides that any legal dispute between the Cooperatives and its members is to be referred 
to arbitration to the Unified Body for out-of-court resolution of disputes of a financial nature.

The Supreme Court ruled that the request does not meet the condition governing such 
referrals to the CJEU as provided under Article 34A(1) of Law 14/60.  Article 34A(1) provides 
that a court which is dealing with a question as to the interpretation of EU law that emerges in 
the case before it may request a preliminary ruling by the CJEU concerning that issue, where 
the court deems such referral necessary. The court in question thus found that such referral for 
a preliminary ruling was not necessary in the case before it, citing its own caselaw in CYPRIA 
LIMITED v. Republic of Cyprus (Κυπριακής Δημοκρατίας), where it held that the CJEU under 
Article 267 of the TFEU only has power to interpret EU law and does not apply the law in the 

497 See Section 5.5.3.2.
498 C-110/14 Horațiu Ovidiu Costea v. SC Volksbank România SA [2015].
499 [2016].
500 [2016].
501 Law 22/85 as amended. Section 52(5) provides that if any decision of the arbitrator has not been subject to appeal to a 
civil court or if the appeal against it is abandoned or withdrawn, the arbitration award is final and executable in the same 
manner as if it were a civil court judgment. Section 52(4) safeguards the right to appeal an arbitral award.
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circumstances of the case. The function of the preliminary ruling mechanism, according to the 
judgment, is “essential for the preservation of the Community character of law established by the 
Treaty and has the object of ensuring that in all circumstances this law is the same in all States 
of the Community”.502 According to the decision in Angeliki Taki Charalambous (Χαραλάμπους) 
v. Cooperative Bank Limassol (Συνεργατικό Ταμιευτήριο Λεμεσού), the CJEU decides over issues of 
interpretation and validity of EU law and not over the compatibility of national law with EU 
law. The CJEU does have jurisdiction to provide the national court with all the elements of 
interpretation of EU law to enable the national court to assess the compatibility for the purpose 
of deciding the case before it.503 In the facts of the case, the court found no ambiguity as to the 
interpretation of EU law that would render such preliminary request necessary.

Article 52 of the Cooperative Societies Law was challenged in a number of other cases as 
being contrary to the provisions of Law 93(I)/96 since Article 52 violates the rights of consumers. 
Section 52(5) provides that if any decision of the arbitrator has not been subject to appeal to a 
civil court or if the appeal against it is abandoned or withdrawn, the arbitral award is final and 
executable in the same manner as if it were a civil court judgment. Section 52(4) safeguards the 
right to appeal an arbitral award. Section 1(q) of the Annex of Law 93(I)/96 has an indicative 
and non-exhaustive “grey list” of terms which may be regarded as unfair, and provides that 
terms which eliminate or impede the right of consumers to recourse to civil courts by requiring 
the consumer to resort exclusively to arbitration, or by imposing the burden of proof on the 
consumer which in accordance with the applicable law rests on the other contracting party, 
are to be regarded as unfair. The Supreme Court in Michaelide v. Cooperative Bank,504 in which 
the arbitration clause was challenged as unfair based on Law 93(I)/96, held that the appellants 
were not obliged to resort exclusively to arbitration since the arbitration clause was a result of an 
exercise of their free will. The appellants were enabled to appeal the arbitral award under Section 
52(4), which right they chose not to exercise.505

 The CJEU in Mostaza Claro v. Centro Móvil Milenium SL,506 however, held that a 
national court seized of an action for annulment of an arbitral award must determine whether 
the arbitration agreement is void and annul that award where that agreement contains an unfair 
term, even though the consumer has not pleaded that invalidity in the course of the arbitration 
proceedings, but only in that of the action for annulment.507 Therefore, the exercise of the right 
to challenge the arbitral award provided under Section 52(4) of the Cooperative Societies Law 
should not hinder a consumer from claiming the unfairness of the arbitration clause based on 

502 C-166/73 Rheinmühlen-Düsseldorf v. EVGF [1974].
503 See inter alia, C-369/89 Piageme v. BVBA Peelers [1991] para. 7.
504 Μιχαηλίδη v. Συνεργατικής Πιστωτικής Εταιρείας Πέγειας [2018].
505 The Court confirmed its previous caselaw where it was decided that: “everybody who forms or becomes a member 
of, or accepts office in, or employment with, a co-operative society, as well as a co-operative society, as such, registered 
under CAP 114 [Section 52 of the Cooperative Societies Law is a reproduction of Article 53 of the Cooperative Societies 
Law, Cap. 114] must be presumed to have entered voluntarily into a legal relationship which includes as one of its terms 
and characteristics the form of arbitration provided under section 53 in respect of certain disputes. Thus, an agreement 
that disputes within the ambit of section 53 shall be determined in the manner prescribed therein comes into being and, 
it follows that the rights safeguarded as above, under Article 30 [of the Constitution that safeguards the right of access 
to a court and the right to a fair trial], are deemed to have been waived, to that extent, as in any other case of voluntary 
arbitration”. See Co-Operative Grocery of Vasilia v. Haralambos N. Ppirou a.o. [1962] and Sikkis (Σικκής) v. Republic of 
Cyprus (Κυπριακής Δημοκρατίας) [2002].
506 Case C-168/05 [2006].
507 Para. 40.
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the decision of the CJEU. However, the facts of the case before the Supreme Court of Cyprus 
are different, given that the arbitration clause is based on a legislative measure. A referral to the 
CJEU for a preliminary request in these cases might have been necessary to provide the necessary 
guidance as to the correct interpretation of Directive 93/13.

 A request for a preliminary ruling was made in another case before the Supreme Court. 
In Christina Perikleous v. Ellinas Finance,508  the appellants requested the referral by the Court 
of certain questions relating to the application of Directive 93/13. In particular, the appellants 
raised questions as to the compatibility of Article 134 of Cap. 149 with the spirit and objective 
of Directive 93/13.509 The appellants requested the Supreme Court to ask the CJEU whether in 
a credit agreement with the sole purpose of buying shares in listed companies with other shares 
as collateral: (i) such shares are goods of such nature as Article 134 of Cap. 149 provides; (ii) the 
listing of such shares in the name of the subsidiary of the financial institution as trustee; and (iii) 
the right of the financial institution to sell such shares whenever it wishes are factors for assessing 
the unfairness of the contract based on Section 4(1) of Directive 93/13. The appellants also asked 
the Supreme Court to refer the question to the CJEU whether a financing agreement which 
was not individually negotiated and in which: (i) a clause in that agreement expressly stated 
that the trader has the right to sell the shares held as collateral, whereas the consumer, on the 
contrary, in order to sell the shares needs the prior consent of the trader; and (ii) a clause within 
that agreement explicitly stated that the professional has the right to terminate the agreement 
whereas the consumer had no such right results in a significant imbalance between the parties’ 
rights and obligations. The question was also posed as to the extent that such abusive terms are 
binding for the consumer. Lastly, the appellants asked the Supreme Court to refer the question to 
the CJEU whether based on the judgment of the CJEU in Brasserie du Pêcheur v. Bundesrepublic 
Deutchland,510 that established the rule that the injured party must show reasonable diligence in 
limiting the extent of the loss or damage,511 the defendants in the case before the Supreme Court 
were also bound to such exercise of reasonable diligence.

 The Supreme Court reaffirmed its previous caselaw and rejected the referral of those 
questions to the CJEU since such an obligation to refer questions to the CJEU does not arise 
when the matter in question has already been interpreted by the CJEU or where the correct 
application of EU law is so obvious that it leaves no room for doubt.512 Thus, the Court decided 
to deal with the issues raised by the appellants itself, highlighting that in the trial procedure 
in first instance no claims for unfairness of terms were filed nor was there any reference to 
the existence of unfair terms but only a parenthetical reference to the existence of unilateral 
terms. On the contrary, the claim was found by the Court to be one of breach of duties and 
responsibilities by the defendants as fiduciaries. 

The appellants made reference to the grounds of appeal to base their claims for unfairness 

508 Χριστίνα Περικλέους v. Ellinas Finance Ltd [2015].
509 Article 134 provides that if the pawnor makes default in payment of the debt, or performance, at the stipulated time 
of the promise, in respect of which the goods were pledged, the pawnee may bring legal proceedings against the pawnor 
upon the debt or promise, and retain the goods pledged as a collateral security; or he may sell the thing pledged, on giving 
the pawnor reasonable notice of the sale.
510 Joined Cases C-46/93, C-48/93 [1996].
511 In particular the CJEU stated that: “it is a general principle common to the legal systems of the Member States that 
the injured party must show reasonable diligence in limiting the extent of the loss or damage, or risk having to bear the 
damage himself ”, at para. 85.
512 See also Michaelias (Μιχαλιάς) v. Michaelia (Μιχαλιά) (No. 2) [2009].
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of particular terms in the contract that run counter to Directive 93/13 and are inextricably 
linked to the finding of breach of duties and responsibilities by the defendants. They argued 
that the right of the defendants to sell the shares held as collateral had to be exercised in good 
faith and with due diligence in order to protect the legitimate expectations of the appellants. The 
Court, however, stated that these grounds of appeal dealt with the specific circumstances that 
surrounded the case as expressed in the contract and the rights and obligations that arose from it, 
and were irrelevant to the claim of unfairness of contractual terms. The appellants were essentially 
arguing that the court of first instance interpreted the contract failing to take into account the 
rules of interpretation that arise from Law 93(I)/96 such as the contra proferentem rule. In that, 
the appellants argued, that the court of first instance interpreted the contract in a unilateral 
manner, since it recognized rights only for the defendants and obligations for the appellants, 
failing to take into account that the appellants were the weaker party and the interpretation of 
the contract should have been more favorable to the latter.  

The Supreme Court reiterated its previous caselaw in Syrimi that contractual terms are 
to be held unfair under Section 5 of Law 93(I)/96 if they are concluded under duress or undue 
influence. The Court rejected the arguments of the appellants and refused to refer the question 
to the CJEU. The judgment of the Supreme Court - while indirectly rejecting the notion that 
the requirement of good faith under Law 93(I)/96 is one that resembles the continental law 
understanding under which duties of care and due diligence in a contractual relationship may 
arise - is a reaffirmation of the common law understanding of the requirement as an absence of 
dishonesty in agreeing on the terms and requiring the existence of duress or undue influence in 
concluding the contract. It is, moreover, a rejection of the notion of good faith as a principle of 
contractual interpretation.

5.7.4.2 A shift in the application of Law 93(I)/96 after the financial crisis

A court decision which provides for the way in which courts should approach questions 
about the unfairness of terms in credit contracts is the judgment in Alpha Bank Cyprus Limited 
v. Martin Miller et al.513 In this case, the court made a declaratory judgment that modified 
the contract by eliminating the unfair terms that existed. In doing so, the court rejected both 
claimants’ and defendants’ claims for remedies. The court in an extensive decision made 
important remarks that to a certain extent were not analyzed in other court rulings. However, 
one may notice similarities with the approach taken in previous caselaw.514 Nevertheless, it is a 
judgment from a court of first instance and has no force of precedent. 

 The case involved a mortgage contract between the claimants/creditors and the defendants/
debtors. The defendants challenged the right of the claimants to unilaterally set the interest rate 
as well as the rate itself. They argued that the claimants should have provided legal consultation 
to the defendants through an independent lawyer who would have sufficiently explained the 
terms of the loan as well as the rates to the defendants. The right of the claimants to unilaterally 
terminate the defendants’ account was also challenged as well as the constitutionality of the 
Liberalization of Interest Law515 and the disharmony of certain provisions with EU derivative 
law.516  

513 [2017].
514 See cases developed in Section 5.7.4.
515 Law 160(I)/1999.
516 Section 3(5) of the Law 93(I)/96 provides that it is incumbent on the seller to prove that a standard term has been 
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An extensive part of the decision is dedicated to the witness testimonies and their 
evaluation.517 The court questioned all the witnesses and made an evaluation of each one, 
indicating at the same time that the evaluation had no bearing on the legal aspect of the case. 
Nevertheless, the court examined the credibility of the witnesses and how reliable they were 
for the court to reach appropriate conclusions as to the facts. This bears a similarity to previous 
caselaw and indicates the importance of credibility of witnesses in order to ascertain their 
knowledge background and establish whether a significant imbalance exists between the parties. 

The defendants claimed that the loan agreement was a technical document that was 
difficult to understand by a layman, unless one is a lawyer, and hence the documents should 
have been subject to legal consultation. It was also claimed by the defendants that after the bank 
informed them that the loan agreement was a standard document, they placed their confidence 
in the bank as a trustworthy and professional institution. The court highlighted that it was not 
enough for a person to claim that he did not read the document that he subsequently signed.518 
The consequences of a signature are not dependent on this factor. The defendants, according to 
the court, had an obligation to read the documents519 that they were signing and if they were still 
in need of legal assistance, they should have requested a further extension of time by the bank 
before signing, something that the court found was not corroborated by any evidence. 

In other words, the consumer in similar cases bears the responsibility of seeking legal 
assistance where such assistance is believed to be necessary. At the same time, the court placed the 
responsibility on the shoulders of consumers to be informed about the contents of the documents 
they are signing. The court linked this argument of insufficient information about the contents 
of the agreement with the defenses available in the common law of contract. In particular, the 
court linked the argument to the non est factum defense in cases of fraud and misrepresentation, 
although the defendants did not raise such defenses.520 This approach signifies the court’s belief 
that contract law defenses remedy such information imbalances.521 References were made by the 
court to the Supreme Court of Cyprus and English caselaw in which it was held that the failure of 
the defendant to exercise reasonable care that would be expected from a contracting party before 
signing a contract constitutes an omission that cannot be remedied through the defense of non 
est factum.522 The court clarified that the claimants did not exercise pressure on the defendants to 

individually negotiated. Also, section 3(1b) of the Liberalization of Interest Law provides that the imposition of increased 
interest on late payment creates a plausible presumption for the credit institution that has the burden of proving that the 
default interest charged on late payments represents its actual loss.
517 A part of the cross-examination dealt with the fact that the document of the loan commitment indicated an interest 
rate of 2% while the agreement itself, a 3% interest rate. This raised important questions as to the binding nature of 
documents given at the precontractual stage, and whether such documents constitute an offer. Based on the testimony of 
the bank employee, the interest rate was set at 3% and the loan commitment rate represented solely a typing error. Given 
that the defendants were transferring the installments of the loan in British pounds, the bank employee was questioned 
as to the appropriateness of the loan agreement to be paid in British pounds instead of Euros. The Court emphasized that 
there was no basis on the files of the defendants for such a question to arise, but it could fall under the general claim of 
existence of unfair terms.
518 Thus, reiterating the signature rule of the common law. See note 445.
519 Based on the general contract law doctrine of the common law. See note 446.
520 The defendants argued that they “did not expect to be deceived by the bank” since the actions of financial institutions 
are controlled by the Central Bank of Cyprus and the Republic of Cyprus. At paras. 198, 208.
521 This approach can be contrasted to the approach of the CJEU which in cases of information imbalances decided to 
recognize duties upon traders to offer such information. See Section 5.7.3 .
522 Anastasiou (Αναστασίου) v. Michaeloudi (Μιχαηλούδη) [1998]; Avon Finance Co Ltd v. Bridger and another [1985].
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sign the mortgage contract. The contract was signed voluntarily by the defendants.523  
Concerning the terms of the contract, the court highlighted that since the agreement had 

a standard form, all of the clauses were not individually negotiated, and the defendants were not 
in a position to influence the contents of the clauses. The court stated that Law 93(I)/96 was the 
law applicable to the case, since the conclusion of the contract preceded the amendments that 
followed.524 The court reiterated that based on Law 93 in order to decide whether a term is in 
compliance with the requirement of good faith, the bargaining position of the parties is taken 
into account, whether the consumer was subject to inducement to agree on the particular term 
and whether the supplier treated the consumer fairly.525 The court held that except for the terms 
regulating the principal amount and the repayments - thus implying that they were negotiated 
(since they constitute essential terms) – Law 93(I)/96 applies to all other terms of the mortgage 
contract.526 The burden of proof that a term of the contract was individually negotiated rests on 
the supplier. According to the court, during the course of the hearing the claimants attempted to 
prove the acceptance of the contents of the contract rather than the fact that the contents were 
negotiated between the parties. 

The contract was signed 15 years before trial and was not subject to renegotiation or 
alterations until the date of termination by the claimants. This led the court to highlight that it 
could not decide on the fairness of the terms in a theoretical and absolute manner given the fact 
that the contract had resulted in faits accomplis. Consequently, the court held that the mortgage 
contract indeed contained unfair terms such as a term entitling the bank to demand repayment 
of the loan or any balance plus any interest at any moment, a term giving the bank the ability to 
accept part payment and vary any terms of the agreement.527 

523 Regarding the constitutionality of the Interest Rate Liberalization Law (Law 2/77) the defendants claimed that 
based on the legislation that preceded it, the act of usury by banks was impermissible, whereas under the Interest Rate 
Liberalization Law this became permissible, allowing the claimant to profit at the expense of the defendants. Therefore, 
the Law is a violation of the freedom to contract as well as the right to decent existence and social security. Article 26.1 
of the Constitution that provides for the right to enter into contracts freely, stipulates that a law shall provide for the 
prevention of exploitation by persons who are commanding economic power. The Court held that the Interest Rate 
Liberalization Law does not violate Article 26 since a borrower is not obliged to conclude a contract with a bank if he 
disagrees with the bank’s ability to raise the interest rate or capitalize such rate or impose compound interest rates. The 
Court found no grounds to examine whether the Law was not in compliance with EU derivative law.
524 Law 69(I)/99; Law 136(I)/14; Law 49/16.
525 Regarding the consequences of such unfair terms, section 6 of the Law provides that contrary to the provisions of 
the Cap. 149, an unfair term in a contract between a supplier and a consumer does not bind the consumer, however the 
contract continues to bind the parties unless it is not possible without the said term.
526 According to Sections 2(a) and 2(b) of the Annex to Law 93(I)/96, the supplier of financial services reserves the right 
to unilaterally terminate the contract of indeterminate duration without notice, where there is a valid reason, provided 
that the supplier informs the other contracting party immediately. Also, a supplier can reserve the right to alter the rate 
of interest payable by the consumer or due to the consumer, or the amount of other charges for financial services without 
notice where there is a valid reason, provided that the supplier is required to inform the other contracting party at the 
earlies opportunity and that the latter are free to dissolve the contract immediately. Sections 2(a) and 2(b) were deleted 
by Law 136(I)/2014, with no retroactive effect.
527 These terms are presented below:
Provided that the Bank shall be entitled to demand repayment of the loan or any balance plus any interest at any moment 
and as soon as such demand is made the balance shall be immediately due and payable.
This term was considered by the Court as being in breach of the requirement of good faith since the bank could 
unilaterally, at any given point and without providing any valid reason or notice alter or terminate the provision as to the 
way of repayment of the loan. 
Furthermore, it is agreed that the Bank shall be at liberty to accept part payment, vary any terms of this agreement or 
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The court then stipulated that the contract continued to be in force despite the existence of 
these terms. Based on the ruling, the court strove to restore the balance between the contracting 
parties, maintaining the validity of the agreement as a whole rather than discharging it (as the 
defendants argued for).528 This would have caused uncertainty and confusion, especially after the 
advancement of a period of time as the case in point. The court correctly held that the contract 
should continue to be in force since it had resulted in certain consequences, excluding the 
application of unfair terms (and their consequences). With a declaratory judgment, the contract 
was accordingly modified and restructured to exclude the unfair terms and set the monthly 
installments to be paid. 

 The CJEU held in a number of cases that the objective of Directive 93/13 consists of 
protecting the consumer and restoring the balance between the parties by not applying those 
contractual terms held to be unfair, while maintaining, in principle, the validity of other terms of 
the agreement at issue.529 It has also stipulated that it does not follow from the Directive that the 
setting aside or annulment of the term in a loan agreement fixing the default rate of interest, on 
the ground of unfairness, should also bring about the unfairness of the term in that agreement 
fixing the ordinary rate of interest.530 In that case the CJEU distinguished between the terms 
providing for default interest, which is intended to penalize the debtor’s failure to fulfill his/
her obligation to make the loan repayments on the dates agreed contractually, thus deterring 
the debtor from falling behind in the performance of his/her obligations and the function of 
ordinary interest, which is to remunerate the lender for making a sum of money available until 
that sum has been repaid.531 The CJEU has held regarding the term concerning the fixing of 

forbear as to payment, time, performance or otherwise.
This term was also held as having the result of allowing the supplier to unilaterally alter the terms of the contract without 
a valid reason. Whereas Section 2(b)(i) of the Law provides that a supplier can unilaterally alter the terms of the contract, 
the Court emphasized that this exception applies to contracts of indeterminate duration, which is not the case for a 
mortgage contract with specific installments of repayment.  
The Bank has the right, at its discretion, within the framework of the law, the regulations for monetary and credit 
control in force from time to time, the market conditions and the liquidity and funding costs, to vary (either upwards 
or downwards) at any time the 12 months LIBOR, the Margin, the Default Rate of Interest, the commission and/or 
the Bank’s fees (and/or change the account(s) with commission and/or Bank (ledger) or other fees at its discretion if 
the present agreement does not provide for such charges) and such variation and/or imposition will be binding on the 
Borrower who will be informed through an announcement in the daily press or through a written notice and will take 
effect from the date specified in such announcement or written notice. 
In this case the Court stated that in the absence of the right to renunciate the contract for the consumer, the term is 
unfair. 
Immediately upon demand for repayment being made by the Bank the balance on the loan shall become due and payable 
and the Borrower shall immediately repay the Bank the balance including the capital, 12 months LIBOR, Margin, costs, 
charges and expenses specified by the Bank. If the Borrower fails to pay the above amounts the Bank reserves the right to 
enforce immediately any guarantees, liens and other security documents it may have as well as to take legal action against 
the Borrower. All expenses as well as legal fees arising from the above actions shall be borne by the Borrower.
This term was considered as linked to term 3 and thus was also considered as unfair.
528 The Court made reference to C-453/10 Jana Perenicova, Vladislav Perenic v. SOS finance spol. S r. o. [2012]. See 
also C-260/18 Dziubak v. Raiffeisen Bank [2019] (paras. 43 et seq.) where the CJEU held that a national court is not 
precluded by Article 6(1) of Directive 93/13 from refusing to uphold a contract without the unfair terms because the 
effect of their removal would be to alter the nature of the main subject matter of the contract.
529 See Joined Cases C-96/16 and C-94/17 Banco Santander SA v. Mahamadou Demba [2018] para. 75. Case C-397/11 
Erika Jőrös v. Aegon Magyarország Hitel Zrt. [2013] para 46; Case C-483/16 Zsolt Sziber v. ERSTE Bank Hungary Zrt. 
[2018] para 32.
530 Case C-96/16, ibid, para 76.
531 Ibid.
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default interest that the national courts must assess, first, the rules of national law which would 
apply to the relationship between the parties in the event of no agreement having been reached 
in the contract and, second, the rate of default interest laid down, compared with the statutory 
interest rate.532 In essence, the District Court of Larnaca correctly applied these requirements 
elaborated by the CJEU in its caselaw.

 Other cases have come before courts recently to enforce the decisions of sectoral 
regulators.533 In particular, the Director of the Consumer Protection Service filed applications for 
injunctions after its investigation found the use of unfair terms in consumer contracts. The District 
Court of Larnaca issued an injunction under Law 93(I)/96 and Law 101(I)/07 prohibiting the 
use of a contractual term in a land purchase agreement that obliged consumers to repay the total 
amount of the debt to the sellers before the transfer of property to the consumer takes place; a 
contractual term allowing the sellers to terminate the contract unilaterally without the consumer 
having a corresponding right; a contractual term that excluded the rights of consumers provided 
under Sales of Land Law (Specific Performance, Cap. 232); and a contractual term that gave the 
sellers the right to unilaterally change the details of the sold property (possibility of reducing 
the area of the property, modifying technical specifications and architectural plans without a 
corresponding right for compensation or termination to the consumer).534 

In Alpha Bank Cyprus Ltd v. Johnson,535 the claim for unfairness of contractual terms was 
linked to the nullity of the contract due to fraud and misrepresentation. The District Court of 
Larnaca did not find the contract to be invalid in its entirety since the contract could be modified 
and exclude the unfair terms. The case involved a foreign currency denominated loan. The Court 
found the term specifying that the payments be made in CHF to be unfair since the risks inherent 
in the transaction were not properly communicated to the debtor. However, it held that the 
contract could continue to exist by converting the CHF into EUROs at the rate applicable at the 
time of the conclusion of the agreement. The risk assumed by the debtor, according to the Court, 
could be eliminated by modifying the specific terms of the contract accordingly. Therefore, the 
Court, in finding that no indication of fraudulent behavior or misrepresentation was established 
by the facts of the case, modified the contract to eliminate the unfair terms. 

5.7.5 Unfair Commercial Practices Directive

The Directive on Unfair Commercial Practices (Directive 2005/29)536 introduces a 
prohibition of all unfair commercial practices in consumer transactions. A “commercial practice” 
is defined as “any act, omission, course of conduct or representation, commercial communication 
including advertising and marketing, by a trader, directly connected with the promotion, sale or 
supply of a product to consumers”.537 This covers activities both before and after the conclusion 
of a contract. According to Article 3(2), the Directive is “without prejudice to contract law and, 
in particular, to the rules on the validity, formation or effect of a contract”. In general, a finding 

532 C-415/11, Mohamed Aziz v. Caixa d’Estalvis de Catalunya, Tarragona i Manresa (Catalunyacaixa)[2013] para. 74.
533 Director of  the Consumer Protection Service (Διευθυντής Υπηρεσίας Προστασίας Καταναλωτή) v. Kimonos (Λεωνίδας Κίμωνος) 
[2018] District Court of Larnaca.
534 Ibid.
535 [2019] District Court of Larnaca.
536 Directive 2005/29 concerning unfair business-to-consumer commercial practices in the internal market OJ L 149.
537 Article 2(d).
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that a commercial practice is unfair does not affect the validity of a particular contract term, 
or the contract as a whole.538 Thus, there is no obligation under the Directive to make changes 
to contract law.539 According to Whittaker, the purpose of this provision was to restrict the full 
harmonization which it requires to policing measures and thus leave unaltered any national 
contract laws which would otherwise be held incompatible with such measures.540 However, 
it can have an indirect effect on contract law by influencing the way some of the contract law 
directives are interpreted.  

In Cyprus, the Consumer Protection Service is tasked with the supervision and enforcement 
of the provisions of the Unfair Commercial Practices Law. This Law establishes a mechanism and 
procedure for imposing administrative fines of up to €500,000 in case of violations.541 A breach 
of the law transposing Directive 2005/29 is not associated with any contractual consequences, 
while there is no private right to seek compensation.542 This is bound to change with the 
introduction of Article 11a of Directive 2005/29.543 Sections 14 to 20 of Cap. 149 provide for 
defenses in cases of coercion, undue influence, fraud or misrepresentation which render the 
contract voidable. An unfair commercial practice as defined by Directive 2005/29 may enable 
the operation of such defenses, thus rendering the contract voidable. Misleading omissions can 
qualify as fraud or misrepresentation under Cap. 149.544 Section 18(b) of Cap. 149 provides that 
any breach of duty that misleads another to his or her detriment qualifies as misrepresentation. 
It is argued that such breach can be captured by Section 6(1) of the Law transposing Directive 
2005/29.545 This Law does not confer a private right of redress on consumers where they have 
suffered from an unfair commercial practice. The absence of a right of private action is considered 
as a major disadvantage by the Competition and Consumer Protection Service,546 something 
recognized at a pan-European level and which will result in procedural changes with the New 
Deal for Consumers.547  

A case came before the Administrative Court challenging a decision by the Director of the 
Consumer Protection Service in 2016.548 The Director issued a decision against the claimants/bank 
imposing a fine according to Article 11(2)(d) of Law 103(I)/2007 implementing the directive. 
The bank argued that the case before the Administrative Court satisfied all the requirements of a 
‘criminal’ trial and should therefore be regarded as such, and a control about the fairness of the 
trial based on Article 6 of the European Convention on Human Rights (ECHR) should take 
place. Based on this argument, the claimants/bank further claimed that the Director acted with 
prejudice in deciding against the claimants, thus depriving them of any norm of natural justice by 
ignoring their arguments and positions. The Court decided that even if the case may be regarded 

538 Twigg-Flesner 2013, p. 55.
539 Ibid.
540 Whittaker 2007, p. 387.
541 Article 11, Law 103(I)/2007.
542 European Commission, Fitness Check Study 2017c, p. 206.
543 See Section 5.9.
544 European Commission, Fitness Check Study 2017c, p. 206.
545 Ibid. Article 7(1) of Directive 2005/29.
546 Ibid.
547 See Section 6.7.
548 Alpha Bank Cyprus LTD v. Republic of  Cyprus (Κυπριακής Δημοκρατίας μέσω Υπηρεσίας Ανταγωνισμού και Προστασίας 
Καταναλωτών και Διευθυντή Υπηρεσίας) [2016].
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as ‘criminal’,549 the nature of the review jurisdiction exercised by the Administrative Court could 
not lead to a decision about a violation of Article 6 of the ECHR. The Court emphasized that 
the enforcement of EU law requires independent administrative authorities which do not have 
an adjudicatory nature, but are administrative authorities imposing administrative fines, to serve 
the public interest and protect weaker parties in financial transactions.550 The decision of the 
Director was annulled, however, due to the failure to make the necessary evaluations as to the 
status of the defendants as consumers based on Law 103(I)/2007. This failure by the Director to 
examine if the defendants were indeed consumers was seen as a material omission to perform a 
proper investigation that inevitably led to the annulment of the contested decision.551    

5.7.5.1 The development of the law on commercial practices by the CJEU

The CJEU has played a significant role in developing law on commercial practices and the 
notion of the ‘average consumer’. The law on commercial practices includes remedies, disclosure 
duties and a set of new modalities of contract conclusion leading to the disappearance of the 
boundaries between public regulation of commercial practices and private law.552 It is settled 
caselaw that Directive 2005/29 seeks to ensure a high level of consumer protection by carrying 
out a complete harmonization of the rules relating to unfair commercial practices.553 In order 
to achieve the high level of consumer protection required, the Directive establishes a general 
prohibition of unfair commercial practices that distort consumers’ economic behavior. According 
to the Advocate General in Prezes Urzedu Ochrony Konkurencji I Knosumentów,554 the quality of 
information provided is important in determining whether a practice is aggressive based on 
Article 8 of the Directive, which defines the concept of an aggressive commercial practice by the 
fact that it impairs or is likely to significantly impair the average consumer’s freedom of choice 
or conduct with regard to the product. The Court noted in Autorità Garante della Concorrenza 
e del Mercato v. Wind Tre SpA, Vodafone Italia SpA, that it follows from this definition of the 
concept that for the service to be solicited the consumer must have made a free choice, which 
supposes that the information provided by the trader to the consumer is clear and adequate.555 
In Vincent Deroo-Blanquart v. Sony Europe Limited,556 the Court held that the information before 
concluding a contract on the terms of the contract and the consequences of concluding it is 
of fundamental importance for a consumer, since the consumer decides on the basis of that 
information whether he/she wishes to be bound by the terms previously drawn up by the seller 
or supplier.557 

The CJEU has held that Directive 2005/29 is characterized by a particularly wide scope 
ratione materiae, since the EU legislature conferred a very broad meaning on the term ‘commercial 

549 Based on the criteria set by the European Court of Human Rights in Engel and others v. Netherlands [1976].
550 See also Section 5.8.
551 However, as explained in Section 5.8.2 the Director when examining complaints does not take into account the 
individual circumstances, as long as they are not generic and hence useful for the collective protection of consumers. 
552 Comparato, Micklitz, Svetiev, “The regulatory character of European private law”, in Twigg-Flesner 2016, p. 38.
553 C-388/13, Nemzeti Fogyasztóvédelmi Hatóság v. UPC Magyarország Kft. [2015] para. 32.
554 Case C-628/17, Opinion of the Attorney General Manuel Campos Sánchez-Bordona [2019].
555 Joined Cases C-54/17 and C-55/17 [2018] para. 45.
556 C-310/15 [2016].
557 Ibid, para. 40.
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practice’.558 Thus, the sole criterion under Article 2(d)’s definition of a commercial practice is that 
the trader’s practice must be directly connected with the promotion, sale or supply of a product 
or service to consumers.559 Member States, under Articles 11 and 13, have a margin of discretion 
as to the choice of national measures intended to combat those practices provided the measures 
are adequate and effective. 

In Bankia SA v. Juan Carlos Mari Merino,560 the CJEU held that it is not necessary for 
Member States to authorize the court hearing mortgage enforcement proceedings to review, 
whether of its own motion or at the request of the parties, the validity of the enforceable 
instrument in light of the existence of unfair commercial practices in order to give useful effect 
to Directive 2005/29.561 The CJEU in the same case elaborated on the differences between the 
Directive 93/13 and the Directive 2005/29 and the Aziz judgment which extended the fairness 
test in mortgage enforcement procedures. According to the CJEU, the grant of interim measures, 
such as a stay of the mortgage enforcement proceedings, by the court hearing an action on the 
merits concerning the existence of such practices is not required by Directive 2005/29 in order to 
ensure the full effectiveness of the final decision of that court. In any event, that decision could 
not, solely on the basis of that directive, have consequences for the validity of the contract in 
question and, a fortiori, that of the enforceable instrument.562 Essentially, the Court emphasized 
that unfair terms under Directive 93/13 are not binding on the consumer, whereas Directive 
2005/29 is aimed only at the prohibition of unfair practices. Hence, compensatory protection 
can be sufficient for the effectiveness of the Directive.563 A finding that a commercial practice is 
unfair has no direct effect on whether the contract is valid from the point of view of Article 6(1) 
of Directive 93/13.564  

The judgment in Bankia SA v. Juan Carlos Mari Merino was seen as weakening the 
significance of Directive 2005/29 and highlighting the gaps in protection. The Commission 
views the need for an introduction of individual remedies with regard to violations of Directive 
2005/29 as essential for the effective protection of consumers.565 Thus, Directive 2005/29 is 
expected to have a particular influence on procedural law through the introduction of individual 
remedies.566 

5.7.6 Consumer Credit Directive 

The Directive on Consumer Credit567 deals with pre-contractual and contractual 
information, the Annual Percentage Rate of interest (APR), a right of withdrawal and provisions 

558 C-540/08, Mediaprint Zeitungs und Zeitschriftenverlag GmbH & Co KG v. Osterreich – Zeitungsverlag GmbH [2010] 
para. 21.
559 C-388/13, para. 35.
560 C-109/17 [2018].
561 Ibid, para. 34.
562 Ibid, para. 44.
563 Ibid, para 45-46.
564 C-453/10, paras. 43-44.
565 European Commission, Fitness Check Study 2017b.
566 See Section 5.9 and Section 6.7.
567 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for 
consumers and repealing Council Directive 87/102/EEC.
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for early repayment of credit. It applies to a wide range of credit agreements for amounts from 
€200 up to €75,000, which are agreements “whereby a creditor grants or promises to grant 
to a consumer a credit in the form of a deferred payment, a loan or other similar financial 
accommodation”. A range of credit agreements are excluded from the scope of the Directive 
(mortgages, agreements relating to property interests in land, hire-purchase and leasing 
agreements etc.). The Directive was implemented into law by Law 106(I)/2010, with the aim 
of protecting consumers entering into credit agreements with creditors. This represents a shift 
from borrower autonomy and personal responsibility to individual protection, safeguarded 
through the duty of responsible lending which is incorporated in the assessment of consumer 
creditworthiness.568 These individual protection goals may be transformed into private law duties 
as seen also from the analysis of the caselaw in Section 5.6.1. Some scholars suggest that EU law 
explicitly created a private law enforcement tool of banking regulation with the introduction of 
the consumer creditworthiness assessment.569 However, Cypriot courts have refused to elaborate 
on the possibility of a duty to assess the creditworthiness of the consumer when the issue arose 
before them.570  

Law 106(I)/2010 sets specific obligations on the creditor to inform the consumer before 
signing the credit contract. Such pre-contractual information includes, inter alia, the Annual 
Percentage Rate of interest, the type and duration of the credit, the total amount of the credit, 
the borrowing rate, and the procedure relating to the right of termination. The burden of proof 
that such information is provided is on the part of the creditor. Additionally, the creditor has an 
obligation to assess the creditworthiness of the consumer. When advertising for credit, standard 
information based on a representative example should be provided such as the rate of interest 
and cost details, the credit amount and the annual percentage rate. Consumers have a right of 
withdrawal from the agreement of 14 days without having to state a reason, and they are also 
granted the right to early repayment of the credit at any time. The creditor should inform the 
consumer of any change in the interest rate in writing or on another durable instrument before 
the entry into force of the new interest rate and the amount of payments after the start of the new 
borrowing rate and any change in the number or periodicity of the payments. Such provisions 
can have a drastic impact on Cyprus contract law which is based on the arm’s length principle 
and is, thus, reluctant to establish duties of information. 

In Bucura v. SC Bancpost SA,571 the CJEU held that Article 4 of Directive 87/102 requires 
the borrower to submit all necessary information which could have a bearing on the extent of his 
liability, in order to enable him to have full knowledge of the terms of the future performance of 
the agreement.572 Article 4 of the Directive provides that the credit agreement must be made in 
writing and that the written agreement must include a statement of the annual percentage rate 
and the conditions under which it may be amended. Article 1a of the Directive lays down the 
methods of calculation of the annual percentage rate and stipulates, in paragraph 4(a), that it is 
to be calculated at the time the credit contract is concluded. In accordance with Article 3(g) of 
the Directive, the total cost of the credit to the consumer covers all the costs which he is required 
to pay in connection with the credit agreement and which are known to the creditor. By virtue 
of Article 3(i) of the Directive, the APR means the total cost of the credit to the consumer, 

568 Badenhoop 2020, p. 239, p. 241.
569 Ibid, p. 250.
570 See Efstathiou mentioned in Section 5.5.1.1.
571 C-348/14 [2015] [in French].
572 Ibid, para 57.
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expressed as an annual percentage of the total amount of credit, where applicable, including the 
costs referred to in Article 19(2) of the Directive.573 

The CJEU held in Pohotovost v. Iveta Korčkovská574 that informing the consumer of the 
total cost of credit, in the form of an interest rate calculated according to a single mathematical 
formula, is of critical importance.575 In EOS KSI Slovensko v. Ján Danko, the CJEU held that the 
failure to mention the annual percentage rate in a credit agreement may be a decisive factor in 
the assessment by a national court of whether a term of a credit agreement concerning the cost of 
that credit is drafted in plain, intelligible language within the meaning of Article 4 of Directive 
93/13.576 If that is not the case, a national court is empowered to assess the unfair nature of such 
a term within the meaning of Article 3 of Directive 93/13. Therefore, despite the fact that the 
annual percentage rate concerns the main subject matter of the credit agreement, the national 
court may assess the unfair nature of such term if that term violates the principle of transparency. 
In that case, the credit agreement contained only a mathematical formula for the calculation of 
the annual percentage rate without the information necessary to make that calculation. 

5.7.7 Mortgage Credit Directive 

The Directive577 lays down a common framework for agreements covering consumer 
credit secured by a mortgage and essentially marks the shift towards responsible lending and 
reinforcing consumer protection, through the use of a variety of measures including prudential 
rules applicable to the way providers are allowed to reach the market.578 Articles 29-35 contain 
the requirements that will apply to the establishment and supervision of credit intermediaries and 
appointed representatives. The Directive was transposed into law after several delays having to do 
with the failed transposition of Article 35 of the Directive.579 Article 35 of the Directive provides 
for admission and supervision of non-credit institutions. The failure to transpose Article 35 was 
due to the unwillingness to grant permission to non-credit institutions for them to provide credit 
facilities. The Directive was eventually transposed without the inclusion of Article 35. The failure 
to grant permission to non-credit institutions to provide credit facilities is seen as a violation of 
Article 25 and 26 of the Constitution, which provide for the freedom to conduct a business and 
the freedom to contract respectively, while it limits the possibility of competition among credit 

573 See also C-377/14 Ernst Georg Radlinger, Helena Radlingerová v. Finway a.s. [2016] para 84.
574 C-76/10 [2010].
575 Ibid, para. 70.
576 C-448/17 [2018] para. 65.
577 Directive 2014/17/EU of the European Parliament and of the Council on credit agreements for consumers relating 
to residential immovable property and amending Directives 2008/48/EC and 2013/36/EU and Regulation (EU) No 
1093/2010. The Directive aims to create a more uniform market as stated in Recital 2 that:
“there are substantial differences in the laws of the various Member States with regard to the conduct of business in the 
granting of credit agreements relating to residential immovable property and in the regulation and supervision of credit 
intermediaries and non-credit institutions providing credit agreements relating to residential immovable property. Such 
differences create obstacles that restrict the level of cross-border activity on the supply and demand sides, thus reducing 
competition and choice in the market, raising the cost of lending for providers and even preventing them from doing 
business”.
578 Riefa 2014.
579 Law 41(I)/2017 providing for credit agreements for consumers relating to residential immovable property.
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facilities.580 Article 35 was eventually implemented into law581 and the Central Bank of Cyprus 
published a directive providing for the licensing and monitoring of non-credit institutions.582 
Nevertheless, the European Commission found a legislative void in the transposition of Articles 
15.2 and 15.3 regarding credit intermediaries and the provision of information as to the levels of 
commission payable to such intermediaries. 

Law 41(I)/2017 regulates the framework of credit agreements to consumers, which 
agreements are secured by mortgages or other similar collateral and which relate to immovable 
property intended for housing as well as contracts for the purpose of acquiring immovable 
property by a consumer. This Law seeks to create a high level of consumer protection in the realm 
of credit agreements and additionally includes the obligation to carry out a credit assessment 
of the consumer before credit is provided which takes due account of the factors allowing the 
assessment of the prospects of compliance with the consumer’s repayment obligations, as well 
as certain licensing and prudential requirements for the establishment and supervision of credit 
and non-credit intermediaries. Furthermore, the Law sets rules, inter alia, on information 
to be provided in advertising for the provision of mortgage, the provision of pre-contractual 
information to the consumer through the European Standardised Information Sheet (ESIE), 
the calculation of the total annual effective interest rate for the purpose of comparing loans from 
various creditors, the provision of foreign currency loans, the right to early repayment of loans 
as well as penalties imposed for breach of its provisions. According to Section 5 of the Law, 
the competent authority for the implementation and enforcement of certain provisions of the 
Law is the Consumer Protection Service, for others the Central Bank, and for others jointly the 
Consumer Protection Service along with the Central Bank. 

A recent Study by the European Legal Studies Institute on the Legal Aspects of Protecting 
European Consumers states that the Directive strives at enhancing consumer protection and 
creating a genuine internal market.583 This is undertaken through the introduction of requirements 
such as the obligation of the creditor to assess the creditworthiness of the consumer; the pre-
contractual information duties of the lender that enable consumers to compare credit available 
on the market and make an informed decision; the seven-day period for the consumer to consider 
the implications of an agreement as a period of reflection; the financial education for consumers; 
and the consumer’s right to repay the credit early, either fully or partially.584 The Directive, hence, 
reaffirms the principle of information as a way to ensure sound financial decisions by consumers, 
yet the complexity of the information to be provided is a major problem of the Directive. For 
example, the disclosure of a second annual percentage rate of charge provided under Article 
17(5) that aims to provide consumers a sense of the kind of rate they may be subjected to in the 
future may confuse consumers as to the actual rate of interest applicable to their mortgage.585 
Additionally, the use of the ESIE raises questions as to the way consumers will make meaningful 
use of the information disclosed, leading to smarter financial decisions.586 The ESIE, due to the 

580 See Report of the Parliamentary Committee of Budget and Finance available in Greek, 26/04/2017.
581 Law 49(I)/2017.
582 Directive on Licensing and Monitoring of Non-Credit Institutions and Financial Intermediaries for the Conclusion 
of Credit Contracts for Consumers relating to Residential Immovable Property of 2017.
583 European Legal Studies Institute 2019, p. 35-36.
584 Ibid.
585 Riefa 2014.
586 Ibid.
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complex nature of the product, carries much complex information.587 

5.7.8 The interplay between Directive 93/13 and the other consumer 
protection directives

 Based on the Guidance notice of the European Commission on the application of 
Directive 93/13, other provisions of EU law, including other consumer protection rules, may 
apply to a given contract, depending on the type of contract in question.588 Horizontal rules on 
pre-contractual information and on the right of withdrawal589 may also apply in parallel, or rules 
on unfair commercial practices. Thus, rules relating to particular types of contracts may apply 
in addition to Directive 93/13, such as Directive 2008/48 and Directive 2014/17. This means 
that, for example, when assessing the transparency and unfairness of contract terms under the 
Directive 93/13, the fact that a seller or supplier resorted to unfair commercial practices within 
the meaning of Directive 2005/29/EC may be an element in the assessment of the unfairness of 
individual contract terms.590

 The Guidance notice indicates that where specific pre-contractual and contractual 
information requirements apply, they will also have to be taken into account for the transparency 
requirements under Directive 93/13 on a case-by-case basis and in light of the purpose and 
scope of those instruments.591 The CJEU has highlighted, relating to consumer credit legislation, 
that borrowers should submit all information which could have a bearing on the extent of their 
liability and of presenting the total cost of the credit in plain, intelligible language (in the form 
of a single mathematical formula).592  Hence, the failure to indicate the annual percentage rate 
of charge, as prescribed by Directive 2008/48, is ‘decisive evidence’ in holding whether a term of 
the agreement relating to the total cost of the credit is drafted in plain, intelligible language.593 
Absence of the necessary information for the calculation of the annual percentage rate of charge 
also renders such terms unfair. With regard to Directive 2014/17, the CJEU has not yet ruled 
on the relationship between specific information requirements provided under that directive and 
the transparency requirements of Directive 93/13. Directive 2014/17 imposes high transparency 
standards such as the ESIS and the calculation of the annual percentage rate of charge, while 
Article 23(6) requires that creditors and intermediaries disclose to the consumer the arrangements 
available for the latter to limit exposure to the exchange rate risk during the lifetime of the credit. 
Where there is no provision in the credit agreement to limit the exchange rate risk to which the 
consumer is exposed to a fluctuation of less than 20%, the ESIS must include an illustrative 
example of the impact of a 20% fluctuation in the exchange rate.594  

587 Ibid.
588 See also European Commission, Guidance 2019b, p. 13.
589 Provided under Directive 2011/83/EU on consumer rights, OJ L 304.
590 See also European Commission, Guidance 2019b, p. 15. See also C-453/10 Jana Pereničová, Vladislav Perenič v. SOS 
financ spol. s r. o.  [2012] para. 47. The CJEU highlighted that a finding of an unfair commercial practice is one element 
among others on which the competent court may base its assessment of the unfairness of the contractual terms.
591 See also European Commission, Guidance 2019b, p. 30.
592 See C-448/17 EOS KSI Slovensko s. r. o. v. Ján Danko, Margita Danková [2018] para. 63 et seq.
593 See also European Commission, Guidance 2019b, p. 30.
594 Ibid.
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5.8 The Changing Landscape: Public Enforcement 
of EU Law

A difference in approach can be seen by the decisions of the administrative bodies authorized 
under the Unfair Commercial Practices Law595 implementing Directive 2005/29/EC, and Law 
93(I)/96 implementing Directive 93/13. A decision by the Consumer Protection Service provides 
evidence of the different approach taken by sectoral regulators. The Consumer Protection Service 
in Decision 2017/7 examined a number of practices of a commercial bank, including: the use 
of unclear contractual terms that allow the bank to unilaterally change interest rates and other 
charges borne by the consumer; the use of unclear contractual terms relating to the imposition 
on consumers of charges and various other costs without explanation; unclear and incomplete 
information about conditions and total prepayment costs; linking the loan agreement with an 
insurance contract-reliance of the loan agreement on the payment of premiums, using unclear 
contractual terms.596 The important point of departure of this decision, in comparison with the 
judgments of courts, is the fact that the function of the parties as lawyers did not weigh on the 
conclusion of the Consumer Protection Service (CPS). Therefore, the CPS decided to shift the 
risk to the creditor, since it failed to transmit information which were deemed material in order 
for the consumer to make an informed transactional decision.

5.8.1. The Office of the Financial Ombudsman

The term “Consumer Alternative Dispute Resolution” properly describes bodies such as the 
Office of the Financial Ombudsman, since it both facilitates private dispute resolution and  plays 
a role in changing the behavior of the parties involved, thereby performing a function typically 
employed by public enforcement authorities.597 The Office of the Financial Ombudsman has a 
complaint-handling function and can now be regarded as firmly part of the private civil justice 
realm.598 The Ombudsman investigates complaints lodged by consumers against financial 
institutions according to the provisions of Law 84(I)/2010, which establishes the Unified Body 
for the out-of-court resolution of disputes of a financial nature. Therefore, as with the UK model, 
a sectoral statutory ombudsman scheme was established. The cost of submitting a complaint 
is very low,599 while the financial institutions cover part of the expenses of the scheme with an 
annual contribution by each financial institution (70% of the budget, while 30% is covered by 
the complaints). 

The Financial Ombudsman in examining complaints600 brought before the body by 
consumers is called to apply the methodology of the Contracts Law (Cap. 149). In this effort, 

595 Law 104(I)/2007, Article 2.
596 Decision of the Consumer Protection Service 2017/7, Dossier No. 8.13..9.3.1.1.
597 S. Law in Max Planck Institute Luxembourg 2017, p. 81.
598 See also, Hodges 2012, p. 195-197.
599 According to Section 15 of Law 84(I)/2010 each complaint costs €20.
600 Complaints are written submissions or objections or disputes against financial institutions that resulted in damages 
through acts or omissions of the financial institutions for the consumer that do not exceed 250,000 euros. Article 2 of 
Law 84(I)/2010.
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other legislation is also taken into account such as Law 93(I)/96, since the investigation requires, 
for the most part, the interpretation and analysis of the loan agreement. In certain cases, the 
Financial Ombudsman found clauses indicating the basic interest rate as the minimum bid 
rate of the main refinancing operations of the cooperative bank to be unfair (stipulated at the 
moment as being 4.5% per annum). According to the Ombudsman, only the European Central 
Bank has the right to set the minimum bid rate and hence the bank was not entitled to use this 
technical term formulated in such a way in the loan agreement in consideration. Henceforth, this 
amounts to an unfair and illegal use of a non-existent interest rate that violates the principle of 
transparency as the consumer was subject to a non-existent conceptual interest rate.601  

In another case,602 the Financial Ombudsman, arguably applying the methodology of Cap. 
149 and highlighting that the common law provides valuable tools for the resolution of disputes 
to the benefit of consumers, found that the contractual clause stipulating the interest rate as the 
minimum bid rate of the main refinancing operations of the European Central Bank was unfair 
since the bank decided to use a different indicator for the interest rate from the one provided 
under the contract and was called to pay damages to the borrower. It should be noted that the 
contractual clause indicating for purposes of calculating the interest rate provided for a 360-day 
year and was held unfair by the Ombudsman, arguably applying “the principles of Cap. 149”. 
However, the courts in similar cases, which claimed the unfairness of a clause providing for the 
use of a 360-day year, held otherwise.603 Using the standard of the “reasonable man” found in 
the common law, the Ombudsman interprets the contractual clause, setting the basic interest 
rate, within the confines of the contract, and fluctuations in the basic interest rate as set by the 
European Central Bank (ECB) may only be made by the ECB itself. Thus, relevant charges that 
were viewed as fluctuations in the basic interest rate were considered illegal and contrary to the 
contractual clause that set the interest rate as the minimum bid rate of the main refinancing 
operations of the ECB. 

The Office of the Financial Ombudsman examined a complaint of a credit contract that 
included a clause stipulating that:

an annual floating rate referred to as the “Total Interest Rate” which will consist 
of the Basic Interest Rate (of the Credit Institution) and which will be determined 
by the Institution from time to time, from which hereafter referred to as the 
“Base Interest Rate” and the surcharge, which will also be determined by the 
Credit Institution and which will henceforth be referred to as the “Margin”. The 
Base Interest Rate is defined as the reference interest rate on the main refinancing 
operations of the European Central Bank, currently at 4.00% per annum. 
Based on the above the interest currently amounts to: Base Interest Rate 4.00%, 
surcharge of 1.50% and total 5.50%.604  

The Basic Interest Rate was set as the minimum rate as provided by the ECB. While this 
rate as provided by the ECB fell sharply from 4.00%, the financial institution failed to perform 

601 Unified Body of Out-of-court Dispute Resolution of Cases of a Financial Nature, Note for Consumer Borrowers of 
the 31st of March 2017 [in Greek].
602 Unified Body of Out-of-court Dispute Resolution of Cases of a Financial Nature, Note for Consumer Borrowers of 
the 8th of February 2017 [in Greek].
603 See Archbold Investments Ltd v. Λαϊκής Κυπριακής Τράπεζας Λτδ [2006].
604 Unified Body of Out-of-court Dispute Resolution of Cases of a Financial Nature, Note for Consumer Borrowers of 
the 8th of February 2017 [in Greek].
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the necessary adjustments to the contract. Accordingly, the Financial Ombudsman found this 
clause to be unfair and the financial institution was called to return € 24,000  to the borrower, 
while the financial institution decided to return to over one thousand of its clients an amount 
of approximately € 35 million.605 The CJEU in the Spanish interest rate floor clauses case606 
found that floor clauses are null and void since they prevent clients from fully benefiting from 
a decline in the reference interest rates. The case involved the application of the procedural rule 
of reasonable limitation period under Spanish law that found a temporal limitation of the legal 
effects of a declaration of nullity in respect of ‘floor clauses’. The CJEU found this limitation 
as adversely affecting the substance of the right that consumers acquire under Article 6(1) of 
Directive 93/13 being tantamount to depriving any consumer of the right to obtain repayment 
in full of the amounts overpaid by the consumer to the bank on the basis of that clause. According 
to the CJEU, under Article 6(1) of the Directive, Member States are to lay down that unfair 
terms used in consumer contracts are, as provided for under their national law, not to be binding 
on the consumer.607 Thus, a contractual term held to be unfair must be regarded as never having 
existed, so that it cannot have any effect on the consumer.608 

The Financial Ombudsman has emphasized on a number of occasions the importance of 
the Code of Conduct for Financial Institutions as a document promoting good behavior and 
prudent financial practices.609 Article 2(f ) of Directive 2005/29 defines a ‘code of conduct’ as ‘an 
agreement or set of rules not imposed by law, regulation or administrative provision of a Member 
State which defines the behavior of traders’. Article 6(2) of the Directive provides that non-
compliance by a trader with a code of conduct may constitute an unfair commercial practice. 
However, that directive, according to the CJEU, does not require the Member States to provide 
for there to be direct consequences for traders solely on the ground that they have not complied 
with a code of conduct after subscribing thereto.610  

The Financial Ombudsman’s important role in responding to breaches of codes of conduct 
and regulation by addressing systemic issues and promoting good behavior in a low-cost and 
efficient manner has been highlighted in the years following the financial crisis.611 This is in line 
with theories that embrace notions that private economic interests and public interests are not 
mutually exclusive and the participation of the regulated institution in the enforcement process 
improves compliance, whereas at the same time the use of flexible private dispute resolution 
mechanisms leads to better tailored outcomes at less cost.612 In general, the decisions of such 
authorities are extremely important since they can have a major impact in changing the market 
culture.613 Regulatory action by these authorities “is the front line of day-in-day-out enforcement 

605 The financial institution was part of the co-op sector.
606 Joined Cases C-154/15, C-307/15 and C-308/15 Francisco Gutiérrez Naranjo v. Cajasur Banco SAU, [2016] paras. 
71, 72.
607 Ibid, para 53.
608 Ibid, para. 61. However, the CJEU held that the right to effective consumer protection includes the option for the 
consumer to waive the exercise of his/her rights. Thus, a consumer may give his free and informed consent to an unfair 
term. See C-452/18 XZ v. Ibercaja Banco SA [2020] para. 25.
609 Unified Body of Out-of-court Dispute Resolution of Cases of Financial Nature, Note for Consumer Borrowers of the 
8th of February 2017 [in Greek].
610 C-109/17 Bankia SA v. Juan Carlos Mari Merino and Others [2018] para. 58.
611 Howells 2017, p. 1947.
612 Waye, Morabito 2012, p. 6.
613 Howells 2017, p. 1947.
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action against unfair terms”.614 The adherence of these authorities to the European concepts and 
the jurisprudence of the CJEU has proven to be stronger than the courts, also due to the strong 
networks at the EU level between regulators.615 This might be a reaffirmation of the proposition 
that the enforcement of regulatory law is better left to public authorities. Additionally, in systems 
such as that in Cyprus where judges lack specialization, time and economies of scale, entrusting 
sectoral regulators to ensure the proper application of EU consumer law seems more appropriate 
to a certain extent.616 

5.8.2 The Director of the Competition and Consumer Protection Service

Law 93(I)/1996 transposing Directive 93/13 provides for the Director of the Competition 
and Consumer Protection Service to examine upon submission of a complaint and of its own 
motion, whether any contractual clause intended for general use is unfair (Article 9 of Law 
93(I)/96). The fairness control is not limited to the complaint but can extend to any clause the 
seller provided or included in contracts addressed to consumers. Thus, the Director examines 
the complaint brought before the Service in light of the collective protection of the consumers’ 
interests, and in no case substitutes for the judge of the individual dispute. The individual 
circumstances are not taken into account, as long as they are not generic and hence useful for the 
collective protection of consumers.  

Furthermore, a crucial factor impacting on the examination by the Director is whether the 
terms or clauses in question produced in the past are currently producing and may in the future 
produce unfavorable legal circumstances for consumers in contravention of the provisions of 
the Law. In accordance with the Competition and Markets Authority of the UK, the Director 
indicates that in order for contract terms to be unfair, an imbalance must be practically significant, 
but a finding of unfairness does not require proof that a term has already caused actual harm. 
Therefore, the focus of the fairness assessment is on potential and not actual outcomes.617 With 
Decision 2018/1 the Director indicated that the responsibilities of the body include the control 
of the transparency of the terms of contracts in accordance with Directive 98/27/EC618 and the 
principle of effectiveness (effet utile).619  

The principle of transparency, according to the Director, requires that contractual terms 
be drafted in a clear and precise manner so that the consumer can identify in advance the 
core elements of the contract which are included in a basic transactional relationship. This 
relationship, while not being taken into account in the assessment of the abusive character of a 
term in accordance with Article 4(2) of Directive 93/13, is investigated as to whether the relevant 
term is formulated in a clear and precise manner i.e. whether the principle of transparency is 

614 Ibid.
615 Ibid.
616 For example, in the UK, the biggest cases about the international financial markets come before specialist judges 
(Financial List) which makes expedition and their resolution in a matter of weeks possible.
617 Competition & Markets Authority UK, “Unfair Contract Terms Guidance”, 31 July 2015, CMA 37, para. 2.19.
618 Directive on injunctions for the protection of Consumers’ Interests, repealed by Directive 2009/22/EC. See recital 20 
of Directive 93/13, which, according to the Director, is the basis of the control of transparency of terms. The recital states 
that “contracts should be drafted in plain, intelligible language, the consumer should actually be given the opportunity to 
examine all the terms and, if in doubt, the interpretation most favourable to the consumer should prevail”. 
619 Decision of the Consumer Protection Service 2018/1, Dossier No. 8.13.10.26.4.4.1 and 8.13.10.26.4.4.9.
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respected.620 The Director emphasized that the CJEU accepted that the transparency control of 
terms is part of the overall control of fairness.621  To support this finding, the Director in Decision 
2018/01 referred to the dictum by Lord Bingham in Director General of Fair Trading v. First 
National Bank Plc,622 where he stated that: 

The requirement of good faith in this context is one of fair and open dealing. 
Openness requires that the terms should be expressed fully, clearly and legibly, 
containing no concealed pitfalls or traps. Appropriate prominence should be 
given to terms which might operate disadvantageously to the customer.623  

Non-transparent terms, according to the Director, include “surprise or unexpected clauses” 
which either provide for arrangements that run counter to the reasonable expectations of a well-
informed and attentive consumer with regard to his/her legal position in the contract, or are 
included in a non-visible form in other clauses that refer to irrelevant - with the clauses in 
question - issues.624 Opaque clauses conceal the real, legal and economic situation thus creating 
a risk for the consumer, either to abstain from some actions (such as exercising his/her rights), 
or to succumb to rights or claims that the supplier should normally not have. In this light, non-
transparent clauses lead due to their opacity to the disturbance of the contractual balance at the 
expense of the consumer in violation of the principle of good faith.625 

In Decision 2018/1 the Director investigated the inclusion of unfair clauses in credit 
contracts between financial institutions of the cooperative sector and consumers between 2003 
and 2010.626 The Director decided that the terms in the contracts mentioned above between 

620 Decision 2018/01; Referring to Areios Pagos decision no. 15/2007, ΕλλΔνη 2007, 987.
621 Referring to C-26/13, op. cit. note 58, paras. 67 et seq and Case C-472/10 Nemzeti Fogyasztóvédelmi Hatóság v. Invitel 
Távközlési Zrt [2012] paras. 27-28.
622 Op. cit. note 483.
623 Ibid, para. 17.
624 Referring to Areios Pagos decision no. 1219/2001, ΕλλΔνη 2001, 1609. See Decision 2017/9.
625 Decision 2018/01 referring to Areios Pagos decision no. 430/2005, ΕλλΔνη 2005, 802 et seq.
626 The terms provided, inter alia:

 - for the ordinary interest to be calculated by using a 360-day year as a basis; 

 - a ‘floor clause’ as mentioned above;

 - a clause based on which the bank may charge the borrower with service rights and any 
other costs and rights; 

 - a clause that provided for the unilateral change in interest rates, rights and services based 
on which the bank was entitled to change at its discretion and at any time within the 
constraints of the law, the monetary and credit rules, the market conditions and the value 
of the money the Basic Interest Rate, service charges and/or other bank rights and/or 
charges; 

 - a clause that provided for immediate payment once requested by the Bank; 

 - a clause providing that the Bank will have guarantee for any money and liabilities due 
today and a General Preferential Lien upon such guarantees; 

 - a clause providing that the Bank is entitled without notice to the debtor to join or 
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2003 and 2010 were contrary to Article 5(1) (requirement of good faith) and Article 7 (contract 
terms should be in plain intelligible language) of Law 93(I)/96 transposing Directive 93/13, and 
therefore unfair. The bank argued that the provisions of Law 49(I)/2016 stipulating that the 
interest rate is to be calculated based on a 365- or 366-day year as a basis were not applicable since 
the loan agreements were concluded prior to the adoption of the Law. The Director indicated 
that the unfairness of the terms in question should be examined in any case.  By examining the 
term, the Director indicated that the calculation of the interest rate based on a 360-day year does 
not enable the customer to be informed about the precise annual interest rate. 

The term providing for referral of any dispute arising out of the loan agreement to arbitration 
was considered by the bank as not subject to the fairness test since it is a term incorporated 
into the contract in compliance with Section 52 of the Cooperative Societies Law.627 Moreover, 
the consumers still had the right to resort to the civil courts if they so wished. The Director 
highlighted that the term provides for the bank’s discretion to refer the debtors/consumers to 
arbitration or to a competent civil court without providing for an equivalent option to the 
consumer. Thus, the term was seen as ambiguous and was interpreted as exclusive of the rights 
of consumers. The Director referred to the judgment of the CJEU in Commission v. Kingdom of 
Spain,628 where it was stated that in cases of an assessment in abstracto of unfairness, such as the 
one before the Director, “in order to obtain, by way of prevention, the most favourable result 
for consumers as a whole, it is not necessary, where there is doubt, to interpret the term in a 
manner favourable to them”.629 Thus, an objective interpretation makes it possible to prohibit 
more frequently the use of an unintelligible or ambiguous term which results in wider consumer 
protection. The term was also found to have a different wording than the wording provided 
under Section 52 of Law 22/1985. This conclusion may be contrasted with the conclusion of the 
court in Michaelide v. Cooperative Bank where the arbitration clause was seen as an exercise of the 
contracting parties’ free will.630  

Additionally, with regard to the interest rate, by referring to the Supreme Court’s judgment 
in Vogazianos v. Bank of Cyprus,631 where it was decided that the consumer is burdened with 
an extra 1.3889% each day when the interest rate is calculated based on a 360-day year, the 
Director stated that this makes it an unjustifiable surcharge on the consumer. In contrast with 

merge all or any of the debtor’s accounts together with its obligations to the Bank and 
offset or transfer any amount that would be in his account for repayment of the debtor’s 
obligations;

 - a clause providing that the bank may agree for early repayment, and the repayment will 
be subject to such terms as the Bank will require including the obligation to indemnify 
the Bank from the debtor for any costs, expenses, damages, losses or liabilities that may 
be incurred; 

 - a clause providing that in case of alteration of the interest rate a relevant announcement 
will be published in at least two newspapers of national circulation; a clause providing for 
referral to arbitration in accordance with the provisions of the Cooperative Societies Law 
without limiting the Bank in choosing instead of arbitration the recourse to civil courts.

627 Law 22/1985.
628 Case C-70/03 [2004].
629 Ibid, para. 16.
630 Μιχαηλίδη v. Συνεργατικής Πιστωτικής Εταιρείας Πέγειας.
631 Βογαζιανός v. Τράπεζα Κύπρου Λτδ [2011].
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this judgment by the Supreme Court, in Apak Agro Industries Ltd v. Marfin Popular Bank Public 
Co. Ltd, it was decided that the use of a 360-day divisor is not legally irrevocable if the interest 
rate – as it was in that case – does not exceed 9%.632  

In the case before the Director, the bank claimed that in order for the Director to reach 
a conclusion of breach of Article 5(1) of Law 93(I)/96 that provides for the requirement of 
good faith, it is necessary to prove an absence of good faith on the part of the bank, and that 
no testimony demonstrating bad faith on the part of the bank was presented. The bank based 
its claim on the Supreme Court’s judgment in Frakapor Courier Ltd v. Bank of Cyprus (Τράπεζα 
Κύπρου Δημόσια Εταιρεία Λτδ),633 where the Court reaffirmed a first instance decision that found 
no breach of Article 5(1) of the Law based on the absence of testimony demonstrating bad 
faith on the part of the bank. On appeal, the Supreme Court refused to take into account the 
argument by the appellants about the first instance court’s decision to place the burden of proof 
of absence of good faith on the appellants. 

The Director emphasized that the requirement of good faith is linked with the significant 
imbalance test, referencing Lord Steyn’s dictum in Director General of OFT v. First National 
Bank634 that “the twin requirements of good faith and significant imbalance will in practice be 
determinative”. The Director stated that the reference from the bank to the judgment of the 
Supreme Court in Frakapor635 was misguided since, first, that judgment was issued in reference 
to a private dispute between two parties while the issue at hand is a collective examination by the 
Director; and, second, that case concerned a dispute between two commercial companies and 
hence the Law was not applicable. Nevertheless, it should be pointed out that the Supreme Court 
did not refuse to apply the law and made no distinctions between consumers and commercial 
companies. Moreover, the distinction between the good faith requirement and the significant 
imbalance test as two distinct requirements was not discussed by the Supreme Court in the 
abovementioned case or in other cases where reference was made to Directive 93/13. This is 
another indication of the failure to understand the principle-based approach of Directive 93/13. 
The Director indicated that the requirement of good faith was closely linked to the significant 
imbalance test. Thus, one can conclude that the judgments of the courts where an absence of 
dishonesty was found and, hence, the terms were not contrary to the requirement of good faith, 
were based on the view that the two core requirements were taken in isolation. The argument 
made by the bank in the case before the Consumer Protection Service is a valid one since that was 
the interpretation given by national courts. The Director, though, highlighted that the procedure 
before him was a necessary procedure in protecting the collective interests of the consumers.

With regard to the clauses that provided for the bank to alter the interest rate unilaterally, 
the Director stated that they failed to indicate the precise criteria that the bank would utilize 
to calculate the interest rate. Furthermore, the timetable based on which the bank may require 
payment was omitted with the result that the consumer was deprived of substantive information 
relating to his contractual obligations. The consumer, according to the Director, reasonably 
expects that he/she will be charged exclusively with the costs of fulfilling his/her own obligations 
towards the bank and not the bank’s obligations towards the consumer. This passing on of the 
bank’s burden to the consumer disturbs the contractual equilibrium and is in violation of the 

632 [2016].
633 [2016].
634 [2001] para. 36.
635 Op. cit. note 633.
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principle of good faith.636 Therefore, the Director found said clauses to be contrary to Article 7 
of the Law and Article 5 since they disturb the contractual equilibrium to the detriment of the 
consumer and fail to meet the test of transparency.

The bank argued, with regard to the clause granting a general preferential lien to the bank, 
that it represents the general rule under the law of contract that if there is a breach of contract, 
the innocent party has the right to terminate the contract and take measures to recover damages. 
This rule was recognized in the caselaw by the judgment of the Supreme Court in Antoniou 
(Αντωνίου) v. The Cyprus Popular Bank Ltd,637 which established the bank’s right of retention or 
set-off. The banking lien or set-off applies in the absence of any express or implied agreement to 
the contrary. The Director highlighted that the control of fairness lies within the framework of 
Law 93(I)/96 and within that framework this clause was held as unfair, since the bank had the 
right to burden any of the accounts of the consumer with arrears, even if it led to an exceeded 
credit line, that would result in interest on late payment and/or compound interest and/or lack 
of liquidity. Therefore, this clause was held as disturbing the contractual equilibrium to the 
detriment of the consumer. 

Similar clauses were held as unfair in other decisions of the Director both in breach of 
the Law 93(I)/96 as well as the Law on Unfair Commercial Practices implementing Directive 
2005/29/EC.638 In Société Générale Bank 2017/9, the bank argued that the term providing for 
the use of a 360-day divisor is not unfair as it was held in Archbold Investments Ltd v. Popular 
Bank (Λαϊκής Κυπριακής Τράπεζας),639 that such a way of calculating the interest rate is allowed so 
long as it does not exceed the 9% charge as provided by Law 2/77 on Interest.640 With regard to 
the unilateral change in interest rates, the bank referred to Christos Theodorou v. Hellenic Bank,641  
where the Supreme Court did not dwell upon the unfairness of the term but rather considered 
it as part of the contract. 

While the Director did not accept the bank’s arguments, it is well worth indicating the gap 
between the Supreme Court’s judgments as evidenced by the analysis in Section 5.7.4 and the 
decisions of the Director as to their conclusions with regard to issues of law. According to the 
Director, these judgments concerned commercial companies rather than suppliers dealing with 
consumers. However, the Supreme Court does not seem to examine the role of each party in the 
contract and does not hesitate to examine the fairness of contractual terms, despite the fact that 
the contract involves commercial companies.642 The Supreme Court exhausts the application 
of the fairness test in a few lines, usually finding an absence of bad faith or undue influence 
in agreeing upon the terms.643 Therefore, in the absence of specific evidence of bad faith, any 
allegations relating to unfair contract terms are rejected by Cypriot courts.644 It also examines 

636 The Director referred to the German Court of Cassation (BGH) judgment of 07/06/2011, XZR 388/10, where it was 
decided that burdening the consumer with the supplier’s management costs was contrary to good faith and fundamental 
principles of contract law.
637 [1994].
638 Law 103(I)/2007. Decision of the Director 2017/7.
639 [2006].
640 Decision of the Consumer Protection Service 2017/9, Dossier No. 8.13.10.26.4.5.1.
641 Χρήστος Θεοδώρου v. Hellenic Bank Ltd [2012].
642 In Frakapor, op. cit. note 633, the Supreme Court inquired into the unfairness test while the plaintiffs-borrowers were 
a company, hence not a consumer under the provisions of the law which requires a consumer to be a natural person.
643 See also, European Commission, Fitness Check Study 2017c, p. 207.
644 Ibid. See also, Syrimi, op. cit. note 196; Gregoriou, op. cit. note 205.
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the level of knowledge of the party arguing the unfairness or lack of transparency of a specific 
contract term, in order to reach a decision as to whether there is informational asymmetry or an 
unequal bargaining position. 

Lower courts make a brief reference to the relevant law and, in the absence of an allegation 
that the consumer entered into the contract involuntarily, the law can afford the consumer no 
defense to claims by financial institutions.645 Moreover, a number of rulings of lower courts 
indicate that a claimant is estopped from raising an issue of unfair contract terms, since they 
knew of the terms beforehand as a result of their signing the agreement.646 This conclusion goes 
against the caselaw of the CJEU which has held that a signature on an agreement does not in 
itself permit the conclusion that the term was individually negotiated and that the consumer 
was able to influence the substance of that term.647 In contrast, the Director examines whether 
the contract is concluded for purposes outside of the trade of the person claiming unfairness. 
The level of knowledge is irrelevant as well as any investment purpose of the contract, provided 
that such purpose is not part of a professional activity.648 The concept of consumer is objective 
and thus depends exclusively on the objective pursued. It is, hence, possible for a person to 
act as a consumer in one contract and a supplier in another.649 The Director highlighted that 
the investment purpose of an act does not indicate an element of professional activity, as long 
as it is not accompanied by the systematic carrying out of such operations for the purpose of 
livelihood.650 

The Director emphasized in a number of decisions651 the fact that the principle of good 
faith is an unknown legal concept in common law countries, thus presenting difficulties in 
the application of Law 93(I)/96. Adopting a more continental law view of the principle, the 
Director often makes reference to German, Greek, French and European jurisprudence on the 
application of the principle and the Directive in general.652 The Financial Services Ombudsman 
stated that it follows the same approach in examining the fairness of terms in consumer credit 
contracts.653  This is in contrast to Cypriot courts that, as stated above, have developed their 
own understanding of the requirement of good faith, in line with the common law approach of 
finding an absence of dishonesty. 

The Director considers the Unfair Commercial Practices Legislation (Law 103(I)/2007) 
to be the most powerful legislation for the protection of the interests of the consumers.654 The 
principle-based approach is considered rather effective by the body, and has issued more than 
50 decisions on unfair commercial practices, a great number of which involved an application 
of the principle-based approach of the Directive. According to the rapporteur of the Study for 
the Fitness Check of EU consumer and marketing law, this shows that the Director does not 
hesitate to reach a finding of an unfair commercial practice when the practice is not included 

645 See also, European Commission, Fitness Check Study 2017c, p. 208. Εθνική Τράπεζα v. Θεοκλή Λειβαδιώτη [2014].
646 Bank of  Cyprus (Τράπεζα Κύπρου Λτδ) v. Koupa (Βασίλειου Κούπα) [2007].
647 C-452/18 XZ v. Ibercaja Banco SA [2020] para. 38
648 Decision of the Director in 2017/9.
649 In accordance with judgment in Case C-110/14 Costea, para. 20-21.
650 Referring also to BGH judgment of 30/09/2009 VII ZR 07/09. See Decision 2017/9.
651 See Decision of the Director in 2017/9.
652 See ibid.
653 See also, European Commission, Fitness Check Study 2017c, p. 195.
654 Ibid.
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in the grey list.655 In contrast, caselaw on the application of Law 103(I)/2007 is very limited. 
In Decision 07/2017, the Director set the requirements for the compatibility of commercial 
practices with Law 103(I)/2007. According to the Director, commercial practices are broadly 
defined by Law 103(I)/2007 covering all actions of a trader intended to persuade the consumer 
to conclude a contract. Contract terms include rights and obligations of the contracting parties, 
thus they define the course of conduct directly connected with the product, in that case a loan, 

to consumers.656 The Director concluded, based also on the CJEU judgment in Pereniĉova, that 
contract terms are tantamount to commercial practices.657 

5.9 Proposals and Recommendations to Increase the 
Effectiveness of the Directives

The UK Law Commission has attempted to stimulate thought about a potential adoption 
of a private right of redress for unfair commercial practices as from 2008.  This, however, raises 
difficult issues and possible unintended consequences.658 In the Communication ‘A New Deal for 
Consumers’ (New Deal),659 the Commission emphasized the need to modernize some consumer 
protection rules and strengthen the level of compliance as a result also of the evaluation by 
the Fitness Check Study. The Commission indicated that consumers should have the right to 
individual remedies (e.g. financial compensation) when they are harmed by unfair commercial 
practices. It is highlighted that EU law as it stands does not provide for clear and sufficient 
means to eliminate the negative effects of such a practice. By the introduction of Article 11a 
in the Unfair Commercial Practices Directive (Directive 2005/29),660 consumers harmed by 
unfair commercial practices must have access to proportionate and effective remedies including 
compensation for damage suffered by the consumer and, where relevant, a price reduction or the 
termination of the contract. Member States may determine the conditions for the application 
and effects of those remedies taking into account the gravity and the nature of the unfair 
commercial practice, the damage suffered by the consumer, and other relevant circumstances.661 

655 Ibid.
656 Referring to AG Trstenjak Conclusions in Case C-453/10 Pereniĉova [2012] para. 80.
657 The Court held that the finding of an unfair practice does not have a direct effect on the validity of the contract. See 
C-453/10, ibid, paras. 49-50.
658 Law Commission, A private right of redress for unfair commercial practices? Preliminary advice to the Department 
for Business, Enterprise and Regulatory Reform on the issues raised, November 2008.
659 Communication from the Commission to the European Parliament, the Council and the European Economic and 
Social Committee, A New Deal for Consumers, COM (2018), 183.
660 Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019 amending Council 
Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European Parliament and of the 
Council as regards the better enforcement and modernisation of Union consumer protection rules (Text with EEA 
relevance) OJ L 328.
661 See also Proposal for a Directive of the European Parliament and of the Council amending Council Directive 
93/13/EEC, Directive 98/6/EC, Directive 2005/29/EC and Directive 2011/83/EU as regards better enforcement and 
modernization of EU consumer protection rules, COM (2018) 185 (which made the differentiation between contractual 
and non-contractual remedies).
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The proposed amendments, however, were initially seen as raising issues as to the retroactivity of 
the remedies, inter alia, and the application of national contract law and tort law in limiting the 
application of these remedies.662 

Article 11a, therefore, is intended to encourage the private enforcement of Directive 
2005/29 by the consumer.663 Price reduction and unilateral termination of the contract are 
introduced as remedies to the existence of unfair commercial practices together with a right to 
damages. This may result in a shift away from the judgment of the CJEU in the Bankia case 
where it refused to recognize a requirement for the national court to review of its own motion 
whether an unfair commercial practice exists, since Directive 2005/29 does not guarantee the 
right to a contractual remedy for consumers, unlike Directive 93/13 which expressly provides 
as a legal consequence the invalidation of the term or where appropriate the entire contract.664 

The Fitness Check Study (Part 1) recommended the extension of the control of unfair 
terms to small businesses.665 This follows the extension given to the significant imbalance test 
for business-to-business transactions in France and the general feeling that this would improve 
business efficiency and thus the market itself.666 Article 8 along with Article 8a of Directive 
93/13667 enables the application of the rules of the Directive to contract terms that were negotiated 
individually or to business-to-business relations or to transactions between consumers. Such a 
proposal has also been introduced in Cyprus with the proposed amendment of the Law 93(I)/96 
and has become a subject of controversy since it was considered a restriction to the freedom 
to contract which is not proportional to the necessity to provide for such protection.668 Such 
extension of the good faith principle for small and medium-sized enterprises was also introduced 
in the Common European Sales Law,669 while in France it has already been extended.670 Therefore, 
European soft law and the developments in other European countries have an influence in Cyprus 
law through the adoption of new legislative measures that attempt to remedy the inequality in 
bargaining power when it comes to standard contract terms. 

The Fitness Check Study further recommended the removal of the exclusion of individually 
negotiated terms on the pretext of the uncertainties that surround the application of the exclusion 
and the potential exploitation by traders.671 This goes against the philosophy of Directive 93/13, 
which rests on the idea that the will of the contracting parties should be respected and protected 
in case that consent was not a result of informational asymmetry. Another recommendation 
by the Fitness Check Study which was not followed by the European Commission was the 
suggestion on regrouping and streamlining the pre-contractual information requirements 

662 Loos 2019a, p. 113-134.
663 See Loos 2019b.
664 See ibid. C-109/17, Bankia SA v. Juan Carlos Mari Merino and Others [2018] para. 46. The Court also noted that it 
is for each Member State to determine the consequences of non-compliance with a Code of Conduct. See infra Section 
5.7.3.
665 European Commission, Fitness Check Study 2017b, p. 274.
666 Schulte-Nölke 2015, p. 195.
667 Inserted with Article 32 of Directive 2011/83/EU.
668 Thus, the amending Law was referred back to the House of Representatives for further deliberation that may lead to 
a new revised text.
669 Proposal for a Regulation of the European Parliament and of the Council on a Common European Sales Law, COM 
(2011) 635, Article 2.
670 See also, Max Planck Institute Luxembourg 2017, p. 69. In Greece, it covers also non-profit associations, see ibid.
671 European Commission, Fitness Check Study 2017b, p.  273.
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currently included in the directives, as well as the clarification of the interplay between Directive 
2005/29 and the sector-specific rules concerning unfair commercial practices and information 
obligations regarding advertising.672  Furthermore, it was suggested that in order to tackle the 
problem of information overload for consumers, the results of behavioral research in determining 
the information required at each stage of the transaction should be taken into account, focusing 
on essential information in advertising and the provision of more detailed information before the 
conclusion of a contract. 

Instead, the Modernization Directive673 decided to increase the deterrent effect of Directive 
93/13 by introducing rules on penalties. Article 8b of the amended Directive 93/13 provides 
that Member States must lay down the rules on penalties applicable to infringements of national 
provisions adopted pursuant to Directive 93/13 and take all measures to ensure that they are 
implemented. These penalties may be restricted to situations where the contractual terms are 
expressly defined as unfair in all circumstances in national law or where a seller or supplier 
continues to use contractual terms that have been found to be unfair in a final decision taken in 
accordance with Article 7(2). Public enforcement was also encouraged in the adopted provisions, 
obliging Member States to provide for the possibility of imposing an administrative fine for 
infringements of consumer protection directives. Moreover, transparency was promoted through 
the introduction of information duties.674 

According to Richard Epstein, the dynamic effects of interventionist rules are in general 
negative since in dealing with any consumer or small and medium-sized enterprises, the less 
sophisticated group of such enterprises or consumers stands to gain from the regulation, whereas 
the more sophisticated group is hurt by them resulting in the latter’s reduction of level of growth.675 
This argument is based on the fact that the more sophisticated group will reduce its level of 
growth relative to the less sophisticated one due to the even-handed application of uniform rules 
operating as an implicit cross-study of weak consumers by their stronger counterparts. For that 
reason, legal scholars across the pond argued for the use of unconscionability as a doctrine having 
an important role in consumer protection policy since it deals with the problem of heterogeneity 
by reference to individualized fact-finding by courts, in contrast to regulations which are generally 
one-size-fits-all.676 The recommendation for a similar extension of the significant imbalance test, 
however, was not followed by the European Commission as seen by the New Deal and the 
Modernization Directive. The differentiation between active and passive consumers made under 
EU private international law may act as a better solution to the problem of heterogeneity.677 

Lastly, it should be pointed out that a Draft Bill pending before the House of Parliament of 
Cyprus, will significantly change the landscape as far as consumer law is concerned. The Bill was 

672 Ibid, p. 268.
673 Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019 amending Council 
Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European Parliament and of the 
Council as regards the better enforcement and modernisation of Union consumer protection rules (Text with EEA 
relevance).
674 See Article 6a Consumer Rights Directive 2011/83.
675 Epstein 2013, p. 213-4.
676 Russell 2019; See also the criticism by Epstein and Schwartz, the former arguing that the subject matter of the 
transactions is for the most part standard consumer goods that are sold in generally competitive markets and the latter 
arguing that there is a high cost of particularization in consumer markets. Epstein 1975, p. 293; Schwartz 1977, p. 1053.
677 On the distinction see Joined Cases C-585/08 and C-144/09, Peter Pammer v. Reederei Karl Schlüter GmbH & Co KG 
and Hotel Alpenhof GesmbH v. Oliver Heller [2010]; Case C-478/12 Armin Maletic, Marianne Maletic v. lastminute.com 
GmbH, TUI Österreich GmbH [2013].
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approved in November 2020 by the Council of Ministers and presented to the President of the 
Parliament. The aim is to consolidate/codify consumer protection law in one document, increase 
the effectiveness of the legislation currently in place, and promote cooperation/coordination 
between the responsible authorities.678 The Director of the Consumer Protection Service is vested 
with increased powers to investigate and terminate violations of the Law. Moreover, private rights 
of action are provided to individual consumers who are directly affected by a violation of the 
Law. The Director of the Consumer Protection Service, consumer organizations and associations, 
consumers who are directly affected by violations of the Law and competitors of the alleged 
infringing trader/supplier, have an interest in bringing an action for injunctive relief by the 
court.679 The Law, which follows the spirit of the New Deal, provides for remedies for consumers 
such as compensation for a violation of consumer protection legislation, rescission of contract 
and/or reduction of the price of the product or service.680

5.10 Conclusions

This Chapter examined the jurisprudence of Cypriot courts to analyze the impact that 
EU law has had in matters of consumer protection and in cases where inequality of bargaining 
power exists. The existing legal framework was examined and the approach of Cypriot courts 
when dealing with questions of risk allocation and interpretation of contracts, particularly credit 
contracts. Issues of liability arising out of the contract and emerging duties of care are examined 
complemented by an analysis of the approach of the courts in Cyprus, the UK and Greece. The 
influence of EU law through legislative texts such as MiFID is examined and the jurisprudence 
of Cypriot courts. The law protects against aggressive practices by relying on the doctrines of 
duress and undue influence. The Cypriot courts rely on contractual defenses in order to remedy 
imbalances between contracting parties.681 The good faith requirement provided under Directive 
93/13 is limited to finding an absence of specific evidence of bad faith or dishonesty. This is in 
contrast to CJEU decisions and the situation in Greece. As the CJEU has noted in a number of 
cases:

[A] national court, when hearing a case between individuals, is required, when 
applying the provisions of domestic law, to consider the whole body of rules of 
national law and to interpret them, so far as possible, in the light of the wording 
and purpose of the directive in order to achieve an outcome consistent with the 
objective pursued by the directive.682 

678 Draft Bill, Consumer Protection Law. The Law consolidates/codifies Law 103(I)/2007 on Unfair Commercial 
Practices; Law 92(I)/2000 concerning misleading and comparative advertising; Law 133(I)/2013 on Consumer Rights; 
Law 112(I)/2000 on consumer protection in the indication of prices on products offered to consumers; Law 93(I)/1996 
on Unfair Contract Terms in Consumer Contracts; Law 34/1990 on the Conditions for the Sale of Goods at Discount 
Prices.
679 See Section 62 of the Draft Bill. 
680 See Section 63 of the Draft Bill. 
681 See note 241.
682 Referring to C-26/13, op. cit. note 58, para. 64; see also, C-397/01 Bernhard Pfeiffer et al. v. Deutsches Rotes Kreuz, 
Kreisverband Waldshut eV [2004] para. 119.
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The CJEU has noted that national courts should set aside of their own motion any 
conflicting provision of national legislation, including any conflicting judicial practice, without 
it being necessary for that court to request or await the prior setting aside of such provision by 
legislative or other constitutional means.683 Such national provisions in Cyprus may include 
the doctrine of estoppel which places an emphasis on a signature, restricting parties in denying 
contractual terms expressed in writing as a result of their signing a contract. This also prevents 
parties from relying on facts and circumstances extrinsic to the written terms of the contract 
through the doctrine of contractual estoppel. Extended contract interpretation, however, may 
transform regulatory duties on transparency provided under EU law into private law duties of 
disclosure, thus ensuring protection for banking clients.684

Contractual interpretation is an element signifying divergent approaches in the application 
of EU law. From the analysis in this Chapter it is seen that Cypriot courts are reluctant to take 
precontractual information into account in contrast with Greek courts and CJEU decisions. 
Lord Nicholls argues that the practice of common law courts on the exclusionary rule of 
precontractual information is in contrast to the international trend as evidenced by e.g. the UN 
Convention on Contracts for the International Sale of Goods (CISG) and the UNIDROIT 
Principles of International Commercial Contracts as well as the Principles of European Contract 
Law that make provision to the effect that in interpreting contracts all relevant circumstances are 
to be considered including negotiations between the parties and any subsequent conduct of the 
parties.685  One should not overstate such trend, however, since the UK is not a signatory to the 
CISG precisely because of the rules of interpretation and the good faith principle being obstacles 
to such ratification.686 Their value is more realized in civil law jurisdictions where courts have 
applied the UNIDROIT Principles occasionally, even in the absence of an express choice by the 
parties, to the substance of a contract.687 

The fact that Cyprus law does not provide for a general duty to make disclosures during 
contractual negotiations implies that if a trader omitted to inform the consumer of material 
facts, this does not give rise to a cause of action. The failure to utilize the defenses provided 
under Articles 14 to 20 of Cap. 149688 in order to safeguard against aggressive commercial 
practices arguably limits the potential effects of Directive 2005/29 in providing a sufficient level 
of consumer protection. However, it is emphasized that a potential adoption of a specific right of 
private redress may increase the effectiveness of the Directive.689  

The overall effect of mandatory disclosure in reducing the risk of fraud or unfair practice 
has been challenged and its benefits have been found as modest, at best. Omri Ben-Shahar and 
Carl Schneider, in providing a survey of the empirical literature documenting the failure of 
the mandated disclosure regime to inform people and improve their decisions, argue that such 
disclosure leads also to unintended consequences that often harm the very people it intends 

683 C-118/17 Zsuzsanna Dunai v. ERSTE Bank Hungary Zrt [2019] para. 61.
684 This is the approach that German courts took according to Badenhoop 2020, p. 262.
685 It is hard to say if these two sets of principles had any influence on the elaboration and/or modernization of the legal 
system of Cyprus. See also on the influence of the UNIDROIT Principles on the legal system of Israel: Lerner 2019, p. 
1-28.
686 Hofmann 2010, p. 145-181.
687 For more see, Joachim Bonell 2018, p. 15-41.
688 Dealing respectively with coercion, undue influence, fraud, misrepresentation and mistake.
689 European Commission, Fitness Check Study 2017c, p. 195.
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to serve.690 A new law and economics literature has emerged since the financial crisis that uses 
behavioral findings in arguing for the need of further government regulation to address a wide 
variety of business practices that arguably exploit the bias of consumers.691 In that, they have 
challenged the neoclassical model that rests on the assumption that learning matters since people 
through experience develop feedback mechanisms that lower the risk of loss since they pay the 
price of their own error.692  However, as Richard Epstein put it, “it is better to harvest the low-
hanging fruit and then put the ladder away”, suggesting that actions for misrepresentation, 
concealment or fraud empower borrowers to the extent that lenders turn out more vulnerable 
than the former.693  

Recent jurisprudence in Cyprus analyzed in this Chapter shows the possibility of utilizing 
such equity defenses against predatory lending practices. To that end, the impact of EU law has 
been significant as, through the fairness requirement and statutory duties of care and diligence 
(MiFID), borrowers have been successful in their actions against banks which are paying the price 
of the large risks they assumed in their loan portfolios. Nonetheless, as seen from the application of 
the general fairness clause, which only recently started becoming known and utilized, disparities 
in the understanding of the principle exist not only among EU Member States but also among 
national courts and sectoral regulators. This affects the autonomous interpretation of Union 
law. Despite the early, prior to accession, implementation of the Directive 93/13 (1996), only 
very recently have cases arisen where the prohibition against unfair terms is enforced. Effective 
consumer protection is, hence, still in its early stages,694 while sectoral regulators such as the 
Financial Ombudsman and the Consumer Protection Service have taken the lead in enforcing 
consumer protection requirements. 

Lastly, this Chapter examined the legislative control of fairness as a result of the consumer 
acquis and the jurisprudence of Cypriot courts applying the implementing statutes. Despite 
the growing number of claims against banks for mis-selling practices, only a few cases achieve 
successful outcomes for the claimants, particularly due to the nature of the relationship between 
the customer and the bank which limits the ability of an aggrieved customer to bring a claim 
in first instance.695 When the bank is dealing with a customer on an execution only basis, not 
offering advice on the merits of the proposed transaction, notwithstanding the customer’s 
perception of having been advised or encouraged by the bank to enter into a transaction on 
the basis that it would be beneficial for them to do so, the nature of the relationship is still 
one that does not raise a duty of care owed by the bank towards the customer. As correctly 
pointed out, it is only when the economy has taken a turn for the worse that some customers 
begin to properly understand the implications of the transaction they entered into and are then 

690 Ben-Shahar, Schneider 2011, p. 647. They argue that the law should create defaults and incentives that will lead 
people toward presumptively wise decisions an argument resembling the idea of “libertarian paternalism” or “nudge” 
as presented by Richard Thaler and Cass Sunstein. See Thaler, Sunstein 2008. See also, C. R. Sunstein 2014. On the 
desirability of financial disclosure see Admati, Pfleiderer 2000, p. 479-519.
691 Bar-Gill 2008, p. 749. See also the Special Issue on “Behavioural Economics, Consumer Policy and Consumer Law”, 
Journal of Consumer Policy 34, (2011), Introduction by H. W. Micklitz, L. A. Reisch, K. Hagen.
692 Epstein 2008, p. 811. Herbert Simon first introduced the term ‘bounded rationality’ in his criticism of the perfect 
rationality assumptions of homo economicus on which the neoclassical model is based. For more see, Simon 1957; see 
also Stanford Encyclopedia of Philosophy, “Bounded Rationality”, first published 30 November 2018.
693 Epstein 2008, p. 833.
694 Hatzimihail 2017a, p. 228.
695 See also James 2014, p. 110.
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subject to excessively high breakage costs that were not appreciated at the time of conclusion of 
the contract.696 The success of their claims is based on them satisfying the court with sufficient 
evidence that their proposition is more probable than not, a standard that in most cases was not 
satisfied.697 The jurisprudence of the courts with regard to the bank-customer relationship and 
the claims for duties of care owed by banks indicates the need for unfair terms legislation as an 
adequate control on contractual excesses.698 Had the courts recognized increased duties of banks 
towards their customers, a better balance of risks between banks and customers would have been 
achieved, and hence compliance with legislation that eventually is aimed at contractual fairness 
would have been optimized.699  

Traditionally, the state has had a passive role in matters of private law since lawsuits are 
two-party affairs for the recovery of money. In the common law, the primary focus traditionally 
encompassed types of claims with the aim of responding to personal harms.700 Private individual 
harm is the main trigger for judicial involvement under the common law model.701 EU law, 
however, has challenged the traditional model of party disposition/party autonomy largely as 
a result of the financial crisis. The analysis in Chapter 5 suggests that Cypriot courts have been 
resilient to these developments. Public enforcement of rights granted under EU law is becoming 
the norm under Cyprus law. Sectoral regulators have applied EU directives in line with the 
judgments of the CJEU as well as the jurisprudence of national courts of other Member States 
- including from continental law jurisdictions. Courts differentiate between individual claims 
for violations of Law 93(I)/96 brought before them and collective claims brought before the 
Director of Consumer Protection Service. The Director has also indicated that the control of 
fairness of terms that the body undertakes is done in an abstract level (hence, not in relation to 
specific consumers) and can have a preemptive nature in order to exclude the use of unfair terms 
in the future.702 And yet, in a private trial the control is done in concreto and refers to past events, 
while it presupposes a manifest breach of the balance of rights and obligations of the parties to 
a specific and already concluded contract.703 The subsequent introduction of private rights of 
action under the New Deal for Consumers - which can be argued to be a contribution of the 
LOT, since the regulatory gap in the enforcement of EU law in this context is purported to be 
filled by private litigation - is about to put more pressure on the traditional model that Cypriot 
courts adhere to.704 Private litigation, thus, is seen as an efficient tool, useful in achieving certain 
regulatory or social goals.

In conclusion, and dealing with the question about the receptiveness of the legal system 
of Cyprus to outside influences, despite the majority of new entrants to the legal profession in 
Cyprus after independence having been graduates with university degrees from Greek law schools, 

696 Ibid.
697 See Demil Imports Exports v. Zenon Constantinides (Ζήνων Κωνσταντινίδης) [2011].
698 See also, Booysen 2019, p. 452.
699 Ibid, p. 459.
700 Zipkin 2013, p. 328.
701 Ibid, p. 329.
702 See Decision 01/2018, 21-22. See also Section 5.7.2 where the Director did not follow the caselaw of the Supreme 
Court favoring an objective interpretation that makes it possible to prohibit more frequently the use of an unintelligible 
or ambiguous term which results in wider consumer protection.
703 See also, Dellios 2013, p. 370.
704 A. Halfmeier, “The role of private litigation in market regulation: beyond legal origins”, in Devenney, Kenny 2012, 
p. 300. See infra Chapter 3.
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the biggest challenge to the hold of English contract law comes from EU law. Continental law 
concepts and terms were introduced to Cyprus law as a result of the Cyprus Bar’s demographics, 
although such concepts are less than might be expected while the good faith principle has 
penetrated the system as a legal irritant. The brief analysis from Greece shows the divergences 
in the application of EU law. Greek insights into contract law adjudication are rarely used in 
Cyprus, but the decisions of the Director of the Consumer Protection Service indicate a shift, 
since in the reasoning of such decisions, jurisprudence from Greece and other continental law 
jurisdictions is being used. With the injunctions procedure, such decisions come before courts 
that are called to enforce them, thus, the reasoning is also entering courtrooms. Thus, EU law is 
slowly and gradually having an impact on contract law in Cyprus. 
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VI.
Procedural Law as a Tool Towards Changing 

the Law

6.1 Introduction1 

Dissatisfaction with the administration of justice is as old as law, proclaimed the distinguished 
American legal scholar Roscoe Pound already in 1906.2 The system of administration of justice 
has been under considerable scrutiny in Cyprus following the excessive delay in resolving disputes. 
This is highlighted in reports such as the EU Justice Scoreboard, the Doing Business Reports 
(DBR) as well as European Commission papers on Cyprus, urging authorities to modernize 
the system in order to be able to meet the demands following the financial crisis.3 While it is 
indeed true that the number of commercial disputes that come before courts has increased, 
the duration of judicial proceedings may act as a deterrent to initiating proceedings, and the 
duration of proceedings increases the cost of litigation as well. Moreover, individual enforcement 
of consumer law presents challenges, since most consumer complaints involve small amounts 
of money for which it would be irrational to waste time or money.4 For this reason, various 
experts have been assigned the task of enumerating the problems and coming up with proposals 
and solutions that will modernize the system. The discussions, though, are not new as similar 
problems have been presented in different parts of the common law world, but they were tackled 
decades ago with the adoption of reforms that moved the adversarial system of justice closer to 
civil law stereotypes.5 

This Chapter examines the changes introduced or awaiting adoption in Cyprus by 

1 A significant part of this Chapter has been previously published as an article in the Common Law World Review. See 
Mouttotos 2020a.
2 R. Pound, “The Causes of Popular Dissatisfaction with the Administration of Justice”, presented at the annual 
convention of the American Bar Association in 1906.
3 See infra notes 39 and 49.
4 S. Law in Max Planck Institute Luxembourg 2017, p. 97.
5 See Jolowicz 2003, p. 295: arguing that the two systems were brought closer together in terms of general principle 
through the introduction of case management practices whereby parties no longer have full control of the proceedings). 
On the contrary path of civil law systems of civil procedure adopting common law mechanisms see Biard 2019, p. 29: 
referring to the adoption of the cross-examination process, for example.
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reference to the general international landscape as far as civil justice is concerned. The measures 
being introduced follow general contemporary trends6 and include the introduction of case 
management practices, alternative dispute resolution mechanisms, establishment of specialized 
courts and coping with the digital revolution by enhancing online dispute resolution and court 
automation. The argument will be made that the adoption of such measures is seen as a necessary 
precondition in order to ensure the effective application of EU law. The principles of effectiveness 
and equivalence have acted as a vehicle for the CJEU to rule on the appropriateness of certain 
national procedural measures. The ex officio doctrine that gives powers to the national court to 
abandon the rather passive role assigned to it under national civil procedure and examine of its 
own motion the compatibility of national law with the provisions of Union law was developed 
as a safeguard to the effective application of EU law. Taking a broader view, the requirements of 
effectiveness and equivalence lead to convergence towards a more active role for judges with case 
management powers similar to continental law stereotypes. Therefore, the impact of EU law on 
such developments in Cyprus is evident. The influence of the EU, in general, is highlighted since 
by providing funding it supports the reforms being undertaken and provides technical assistance. 
For example, through the Structural Reform Support Service of the European Commission 
technical assistance is provided to support an in-depth review of the Civil Procedure Rules. 

Additionally, it will be shown that the components of the enforcing contracts indicators of 
the DBR are a powerful mechanism for the purposes of modernization and reform in procedural 
law. This Chapter first briefly introduces the current landscape as far as procedural law in Cyprus 
is concerned and then examines the link between the judicial system and economic development. 
The enforcing contracts indicators of the DBR will be analyzed, along with the data provided by 
the Reports and the EU Justice Scoreboard in order to understand the current situation of Cyprus 
and the problems in delivering justice efficiently and effectively. Subsequently, the differences 
between common law and continental law systems of procedure are briefly examined to highlight 
the convergence that is currently taking place as a result of the reforms and developments in 
procedural law that have already taken place in other common law jurisdictions and are now 
taking place in Cyprus. Lastly, the impact of EU law is explored, especially as a result of the 
requirement for the effective enforcement of EU law. The changes in the enforcement of EU law 
are presented to emphasize how national civil justice systems will be substantially changed in the 
near future. 

6.2 The Civil Procedure Rules

The sources of procedural law in Cyprus are the Constitution, the Civil Procedure Rules 
(CPR) in the form in which they existed in England and Wales in 1958 and the supporting 
jurisprudence as published in the White Book of 1954,7 the Law on Civil Procedure dating 

6 See Sir W. Blair, Institute of Commercial and Corporate Law Annual Lecture 2016 “Contemporary Trends in the 
Resolution of International Commercial and Financial Disputes”, (2016) [listing the features that international users are 
looking for from international commercial dispute resolution such as certainty, transparency, independence, efficient case 
management, and effective enforcement].
7 Rules of Court made under the Civil Procedure Law, Cap. 7, the Mandamus Law, Cap.23, the Dealings Between 
Merchants and Farmers law, Cap. 196, the Civil Wrongs Law, Cap. 9, the Cyprus Courts of Justice Orders and Laws 
1927 to (No. 2) 1935, and Sections 37 and 40 of the Courts of Justice (Supplementary Provisions) Law, Cap. 12. 

248



VI. Procedural Law as a Tool Towards Changing the Law

back to the first period of British colonial rule (1885),8 the Courts of Justice Law,9 the Law on 
Evidence,10 the Criminal Procedure Law,11 other legislative measures governing the procedure 
before the courts as well as the Practice Rules published by the Supreme Court under Article 
163 of the Constitution. The CPR apply to all district court civil proceedings, while additional 
procedural rules may be applicable depending on the type of proceedings, e.g. the Bankruptcy 
Rules.12 As is pointed out, as a result of Article 1A of the Constitution under which supremacy 
is given to EU derivative law over national law, any legislative measures that stem from the 
institutions of the EU are qualified ipso jure as sources of Cyprus procedural law (for example, 
Brussels I and II Regulations).13  

Cyprus civil practice places an emphasis on compensation as far as remedies are concerned, 
but a great number of injunctions are sought as well. Lawyers spend most of their time on 
purely procedural matters even if they can succeed on the merits.14 This is, arguably, a result of 
the influence of the English common law, which originally consisted of procedural remedies. 
In addition, emphasis on the procedural aspects of litigation is also influenced by the fact that 
relatively few cases raise serious substantive issues.15 Settlement is a common occurrence in civil 
cases, but the low cost of court fees and expenses and the relatively easy access to appellate courts 
give claimants the possibility to pursue their cases freely.16 Court fees have recently increased by a 
substantial amount in an effort to reduce the huge backlog of cases before courts.17 In the absence 
of other measures, however, this goes against the right of access to justice and may potentially 
amount to a violation of Article 6 of the European Convention on Human Rights.18 

As Arthur von Mehren argues: “[t]he civil procedure of a given society is the product of 
legal, political and social history”.19 The CPR comprise 64 Orders that govern the six stages of the 
process (case initiation, service of process, pre-trial - preparation for hearing, trial process, appeal 
process, execution process) and each Order consists of one or more rules. They are identical to the 
procedural rules that applied during their enactment before English courts and the White Book 

The Supreme Court has held in a number of judgments that the civil procedure rules that were in existence prior to 
independence are to be interpreted in the light of and in accordance with the Constitution. See The United Bible Societies 
(Gulf ) v. Κώστα Χατζηκακού [1990].
8 Cap. 6 addressing primarily matters of enforcement originally enacted as Law 10/1885.
9 Law 14/1960.
10 Cap. 9 which includes an interpretation clause that sets as a default legal framework in evidence matters the law of 
England as of the 5th of November 1914. Enacted during colonial rule as Law 14/46 which originally provided for the 
interpretation clause found in the text of Cap. 9. In 2004 by virtue of Law 32(I)/2014 a special part was added to the law 
abolishing the strict principles of hearsay rules.
11 Cap. 155.
12 E. Christofi, K. Philippidou, “Cyprus”, in Cotton 2015, p. 165.
13 Koulouris 2017, p. 97. Regulation (EU) No 1215/2012 of the European Parliament and of the Council on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters (recast), L 351/1. Council Regulation 
(EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments 
in matrimonial matters and the matters of parental responsibility, L 338.
14 Hatzimihail 2019b, p. 261.
15 Ibid, p. 262.
16 “Cyprus”, in State of Collective Redress in the EU in the Context of the Implementation of the Commission 
Recommendation, JUST/2016/JCOO/FW/CIVI/0099, prepared by BIICL, p. 147.
17 Civil Procedure (Amending) (No. 5) Rule (2017) 4113.
18 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols Nos. 
11 and 14, Council of Europe, (1950).
19 von Mehren 1982, p. 361.
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of that period,20 largely based on an antiquated system established in 1954 with few amendments, 
showing another aspect of the traditionalist mentality that persists on the island of Cyprus of 
resisting any legal change due to the interim situation as a result of the Cyprus problem. Hence, 
Cyprus procedural law is English law, but “English law from a time vault”.21 This is attributed 
to the fact that the Supreme Court, which has exclusive jurisdiction over civil procedure and 
establishing procedural rules, is called upon to adjudicate an overwhelming number of cases 
since it has no discretionary powers to select its own caseload.22 Placing a regulatory function on 
a court would be irreconcilable with the continental law tradition as it violates the principle of 
separation of powers.23 Such rule-making power is commonplace in common law jurisdictions, 
enabling more rapid and flexible adjustments in court practices by those involved in the day-to-
day problems of the system.24  

Thus, while in continental European countries a comprehensive Code of Civil Procedure 
constitutes the principal source of procedural law, in Cyprus legislative texts are secondary to the 
rules of procedure enacted by the Supreme Court.25 Nevertheless, this means that embarking on 
a process of adopting new courts rules and civil procedure would require a substantial amount 
of time, something which judges do not claim to have. As a result, Cyprus litigation practice 
has developed inwards since the daily needs of courts and practitioners need to be furnished by 
the creation of local precedent.26 Precedent plays an important role due to the relatively limited 
capacity for systematic legislative intervention, as a result of the political crisis, as well as the 
lack of experience or willingness to carry out significant legislative reform.27 The dependence on 
creating precedent has proven problematic as evidenced by the creation of competing lines of 
precedent with regard to the rule on an application for the reinstatement of an appeal.28  

As Nikitas Hatzimihail points out, behind the archaisms and a language that preceded 
the movement for plain legal English, the practical spirit of the common law is evident in the 
CPR that emphasizes the discretion of judges to decide on what is considered fair under the 
circumstances of each case and direct the proceedings in an effective and efficient manner.29 The 
archaic formalism is evident from the retention of the writ system as opposed to English reforms 
that abolished it.30 These discretionary powers have given the common law civil procedure the 
prestige that it now holds, and which requires, though, the necessary knowledge and education 

20 Codified in the British colonial era by the colonial Supreme Court.
21 Hatzimihail 2017a, p. 229.
22 See Article 25 Law 14/60.
23 Koulouris 2017, p. 98.
24 R. C. van Caenegem, “History of European Civil Procedure”, in Cappelletti 1973, p. 27.
25 Hatzimihail 2017a, p. 229.
26 Ibid.
27 See Hatzimihail 2019b, p. 259.
28 See Hatzimihail 2015, p. 96-97. In those cases, the counsel for the appellants forgot to submit the appellate brief as well 
as neglected to state the appropriate legal basis in their interim application. The court dismissed the application as legally 
inadmissible. In a following case, and after an amendment of Order 64 (which provides for effects of non-compliance 
with applications) that stipulated that non-compliance with any of the Rules shall not render any proceedings void, 
the Supreme Court held that the non-inclusion of the correct legal basis in an interim application did not render such 
application void but constituted a remediable irregularity. See Φλουρέντζου v. Cashgrove Betting Ltd. [2007]; Wunderlich  
v. Παναγιώτου [1999]. 
29 Hatzimihail 2017b, p. XIII.
30 Under Order 2 rule 1 any action before a District Court shall be commenced by a writ of summons.
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from the holders of such powers.31 On a similar note, Lord Woolf, in his Final Report referring 
to the English Rules of Civil Procedure, commented that the rules of court are often ignored by 
the parties and not enforced by the court.32 Similar problems appear in Cyprus, with the eventual 
delays putting the CPR’s emphasis on the efficiency and effectiveness of proceedings in question 
as a result of the delays before courts. Equally in question is the delivery of justice since the 
system cannot cope with the demand for efficiency. In addition, the tendency of seeking recourse 
to court as a primary mechanism for settling legal disputes, instead of resorting to other forms 
of dispute settlement, as well as the mentality of requesting multiple adjournments of hearings, 
with judges stretching their discretionary powers to the extreme, are just a few of the reasons 
which impact on the efficiency and effectiveness of the CPR. 

6.3 The Judicial System and Economic Development

After the financial crisis, judicial systems are called upon to provide for credible enforcement 
of contract law, effective bankruptcy courts and the creation of procedures for out-of-court 
workouts. This is a realization of the fact that reforming substantive law alone does not improve 
the quality of de facto legal institutions. What matters for improvements in the quality of legal 
institutions is not only the reform of substantive law related to economically crucial areas but 
also the enforcement of law, procedural efficiency and other political and social developments 
that may affect the results. Hence, the consensus is that what matters is effective enforcement 
of law with procedural efficiency and easy access to justice. Enforcement is, thus, crucial for the 
functioning of substantive law, while in the absence of credible threats of law enforcement, the 
legal rules as set forth by lawmakers and courts remain inconsequential.33 According to Gerhard 
Wagner, this effect is more likely where the law attempts to regulate productive behavior, 
i.e. behavior that affects supply and demand in competitive markets.34 Market forces in such 
situations “will essentially make it impossible to consistently comply with the requirements of 
the law if enforcement is deficient enough to make it pay not to comply with the law”.35 The 
situation in Cyprus with the excessive delays drives the market forces to such strategic behavior 
of not complying with the law.

The fact that substantive law will remain a dead letter in the absence of credible enforcement 
confirms the proposition by Jeremy Lever that procedure is more important than substantive 
law.36 As Jeremy Bentham put it: “the course of procedure ought to have in every instance, for 
its main and primary end at least, the accomplishment of the will manifested in the body of 
substantive laws” or in other words the maximization of the execution and effect given to the 
substantive branch of the law and at the same time the minimization of the hardship to the 

31 Ibid.
32 Lord Woolf, Access to Justice: Final Report to the Lord Chancellor on the Civil Justice System in England and Wales,  
HMSO London, (1996).
33 Wagner 2014, p. 167.
34 Ibid. The importance of enforcement for the functioning of substantive law was also realized by the EU with the New  
Deal for Consumers, see Section 6.8.
35 Ibid.
36 Lever 1999, p. 285.
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accomplishment of the main specified end.”37  
As the consequences of the financial crisis unfold, more cases that require adjudication 

come before the courts, thus presenting challenges for the court system which is not only faced 
with the problem of being overextended, but with a problem of complexity. The average waiting 
time for trial for an appeal, for example, in Cyprus has shifted from 5.8 years at the start of 2016 
to 6.3 as a result mainly of cases arising from the financial crisis.38 Changes in Cyprus procedural 
rules came as a reaction to the need to sufficiently enforce substantive rights but also as a response 
to the low scores both in the DBR39 and the EU Justice Scoreboard40 as far as the efficiency of 
the administration of justice and the ease of enforcing contracts is concerned. The average time 
needed for a civil, commercial or administrative case is 1,085 days, while the average time solely 
for a civil case, including an appeal, is close to 9 years, and at the same time the enforcement of 
contracts takes 1,100 days on average.41 The causes for such delays are multiple, a combination 
of fundamental and underlying weaknesses in the system.42 Inefficiencies in the justice system 
indeed still continue to affect contract enforcement and swift resolution of civil and commercial 
cases. 

The effective operation of the Cypriot courts is impacted by the antiquated system of civil 
procedure in place from era of English colonialism. This has negative repercussions as to the 
resolution of commercial disputes, which are lengthy and inefficient. According to Chemin, 
a slow judiciary implies more breaches of contract, discourages companies from undertaking 
relationship-specific investments, impedes the access of companies to formal financial 
institutions and favors inefficient dynasties.43 An imperfect judiciary leads to unwillingness of 
economic agents to cooperate in a previously signed contract. Indeed, the percentage of strategic 
defaults in Cyprus, according to reports, constitutes approximately 20% of NPLs.44 Since the 
probability of a harsh punishment in monetary or non-monetary terms would heavily dissuade 
opportunistic agents from defaulting ex-post on a previous agreement, absence thereof leads to 
such unwillingness to cooperate and results in opportunistic behavior. As Pagano et al. contended: 

The key function of courts in credit relationships is to force solvent borrowers 
to repay when they fail to do so spontaneously. By the same token, poor judicial 
enforcement increases the opportunistic behaviour of borrowers: anticipating 
that creditors will not be able to recover their loans easily and cheaply via courts, 
borrowers will be more tempted to default. Creditors respond to this strategic 
behaviour of borrowers by reducing the availability of credit.45   

Their model illustrates that improvements in judicial efficiency reduce credit constraints 
and increase the volume of lending. Based on a 2017 study by the Joint Research Centre of the 
EU, correlations between the length of court proceedings – a proxy for efficiency of the justice 

37 See Bentham 1843.
38 Institute of Public Administration, Ireland, 2018b, p. 5.
39 World Bank Group, “Doing Business 2019: Training for Reform”, 31/10/2018.
40 European Commission, Justice Scoreboard 2019.
41 Ibid, see Figure 5.
42 Institute of Public Administration, Ireland, 2018b, p. 11.
43 Chemin 2004.
44 See Stockwatch “Moody’s: 10-20% of non-performing loans are strategic bankruptcies” 19/10/2015, [in Greek]; 
Stockwatch, “Over €10 billion the strategic defaulters”, 21/02/2017, [in Greek].
45 Pagano, Bianco, Jappelli 2005, p. 225.
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system – and EU Member State firm performance are identified.46 This has also been grasped by 
the actors in the Cyprus judicial system since the former Supreme Court Judge Erotokritou, the 
director of judicial reforms in Cyprus, stressed that the administration of justice reforms in Cyprus 
should be seen as a tool for further economic growth.47 This was also realized by the recent Report 
from the Cyprus Economy and Competitiveness Council, which in highlighting the delays and 
backlogs of the courts in Cyprus emphasized that the efficiency, quality and independence of the 
justice system is an important contributor to the business environment.48   

Slow processes in courts hold back restructuring solutions.49 Cumbersome civil proceedings 
and weak enforcement of court decisions weigh on banks’ incentives to use the insolvency 
and foreclosure frameworks50 to reduce their stock of NPLs. Such problems include: the low 
digitalization of courts, the lack of life-long training of judges, the underuse of Alternative 
Dispute Resolution (ADR) methods, the unlimited right to appeal to the Supreme Court at 
no cost, and the relatively modest budgetary resources allocated to the court system. According 
to the proposals of the European Commission,51 and the recommendations of the European 
Council,52 Cyprus should increase the efficiency of the judicial system by modernizing civil 
procedures, implementing appropriate information systems and increasing the specialization of 
courts. Furthermore, it should take additional measures to eliminate impediments to the full 
implementation of the insolvency and foreclosure frameworks and to ensure reliable and swift 
systems for the issuance of title deeds and the transfer of immoveable property rights. 

6.3.1 Enforcing contracts

As already outlined, the literature suggests that efficient contract enforcement is essential 
to economic development and sustained growth, a conjecture maintained by the World Bank 
as well.53 According to the view shared by institutions such as the World Bank and the IMF, 
a well-functioning, independent and efficient justice system is one where decisions are taken 
within a reasonable time, are predictable and effectively enforced and where individual rights, 
including property rights, are properly protected.54 With the improvement of the efficiency of the 

46 JRC Technical Reports, V. Bove, E. Leandro, The Judicial System and Economic Development across EU Member  
States, Publications of the European Union (2017).
47 Public Speech for the Ceremony delivering the Functional Review of the Courts Justice System by the IPA.
48 Cyprus Economy and Competitiveness Council, “2019 Cyprus Competitiveness Report”, July 2019, 84.
49 Commission Staff Working Document, Country Report Cyprus 2018, 2018 European Semester: Assessment of 
progress on structural reforms, prevention and correction of macroeconomic imbalances and results of in-depth reviews 
under Regulation (EU) No 1176/2011, COM (2018) 120 final, 2. The Commission emphasizes that “[u]ncertainties 
remain over the sustainability of banks reduction strategies, as loan re-defaults and re-structuring remain high and banks’ 
direct exposure to the property market increases. The limited use of the insolvency and foreclosure framework remains 
an obstacle to the reduction of NPLs. Banks still face impediments in enforcing their claims on defaulted borrowers and  
weak repayment discipline remains problematic”, at ibid.
50 A measure implemented deals with the institution of digital auctions of real estate belonging to persons or companies  
that are not able to service their debt.
51 See Country Report Cyprus 2018, op. cit. note 49.
52 Council Recommendation of 13 July 2018 on the 2018 National Reform Programme of Cyprus and delivering a  
Council opinion on the 2018 Stability Programme of Cyprus 2018/C 320/12.
53 G. Esposito, S. Lanau, S. Pompe, “Judicial System Reform in Italy – A Key to Growth”, IMF Working Paper,  
WP/14/32 (2014) p. 3.
54 Ibid.
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judicial system, the business climate is simultaneously improved, innovation is fostered, which 
may increase foreign direct investment and secure tax revenues, in general supporting economic 
growth.55 The DBR emphasize the fact that the ineffectiveness of legal institutions impairs the 
effectiveness of improvements in the law.56  

The enforcing contracts indicator of the DBR measures the time and cost for resolving a 
commercial dispute through a local court of first instance, and the quality of judicial processes 
index, which evaluates whether each economy has adopted a series of good practices that promote 
quality and efficiency in the court system.57 The most recent round of data collection for Cyprus 
was completed in May 2018. The case study involves a dispute for breach of a sales contract 
between two domestic businesses. The assumption is that the court hears an expert on the quality 
of the goods in dispute, distinguishing the case from simple debt enforcement. Based on the case 
study, the buyer orders custom-made goods, then fails to pay alleging that the goods are not of 
adequate quality; the value of the dispute is 200% of the income per capital; the seller sues the 
buyer before the court with jurisdiction over commercial cases worth 200% of income per capita; 
the seller requests the pretrial attachment of the defendant’s moveable assets to secure the claim; 
the dispute on the quality of the goods requires an expert opinion; the judge decides in favor of 
the seller; there is no appeal; the seller enforces the judgment through a public sale of the buyer’s 
moveable assets.58  

The indicators measure the time required to enforce a contract through the court in 
calendar days by measuring the time to file and serve the case, the time for trial and to obtain 
the judgment and the time to enforce the judgment. Furthermore, the cost required to enforce 
a contract through the courts (% of claim) is measured by taking into account the attorney 
fees, the court fees and the enforcement fees. Finally, the quality of judicial processes index 
(0-18) is measured by examining the court structure and proceedings, case management, court 
automation and alternative dispute resolution. For the purposes of this study, it is worth noting 
the components comprising the court structure and proceedings index, the case management 
index, the court automation index and the alternative dispute resolution index (thus leaving aside 
the court automation index).59  

55 Ibid.
56 “Doing Business 2019: Training for Reform”, Economy Profile: Cyprus, 16th Edition, World Bank Group (2019).
57 Ibid.
58 As stipulated in “Enforcing Contracts Methodology” World Bank, Doing Business.
59 Ibid. See World Bank, Doing Business, “Enforcing Contracts Methodology”, available at: https://www.doingbusiness.
org/en/methodology/enforcing-contracts. The court structure and proceedings index has five components, whether: 

i. a specialized commercial court is in place; 

ii. a small claims court and/or a fast-track procedure for small claims is in place; 

iii. plaintiffs can obtain pretrial attachment of the defendant’s movable assets; 

iv. cases are assigned randomly and automatically to judges throughout the competent court; 

v. a woman’s testimony carries the same evidentiary weight in court as a man’s. 

The case management index has six components, whether: 

i. any of the applicable laws or regulations on civil procedure contain time standards for: (a) service of process, (b) 
first hearing, (c) filing of the statement of defense, (d) completion of the evidence period, (e) filing of testimony 
by experts, and (f ) submission of the final judgment; 
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The quality of the judicial processes index is the sum of the score of all indices encompassing 
all components mentioned along with the court automation index. Reforms are tracked and their 
impact on the economy’s score on the quality of judicial processes index is measured. 

Enforcing Contracts - Cyprus

Figure 1
Source: Doing Business 2019, Cyprus 

ii. there are any laws regulating the maximum number of adjournments or continuances that can be granted and 
whether these rules are respected in more than 50% of the cases; 

iii. there are any publicly available performance measurement reports about the competent court to monitor the 
court’s performance; 

iv. a pretrial conference is among the case management techniques used in practice before the competent court;  

v. judges within the competent court can use an electronic case management system;

vi. lawyers can use an electronic case management system.

The court automation index comprises of the following four components, whether:

i. the initial complaint can be filed electronically through a dedicated platform within the competent court. 

ii. the initial complaint can be served on the defendant electronically.

iii. court fees can be paid electronically for cases filed before the competent court.

iv. judgments rendered by local courts are made available to the general public through publication in official 
gazettes, in newspapers or on the internet. 

The alternative dispute resolution index has six components, whether:

i. domestic commercial arbitration is governed by a consolidated law or consolidated chapter or section of the 
applicable code of civil procedure encompassing substantially all its aspects;

ii. commercial disputes of all kinds – aside from cases dealing with public order, public policy, bankruptcy, 
consumer rights, employment issues or intellectual property – can be submitted to arbitration; 

iii. valid arbitration clauses or agreements are enforced by local courts in more than 50% of cases;

iv. voluntary mediation, conciliation or both are a recognized way of resolving commercial disputes;

v. voluntary mediation, conciliation or both are governed by a consolidated law or consolidated chapter or section 
of the applicable code of civil procedure encompassing substantially all their aspects; 

vi. there are any financial incentives for parties to attempt mediation or conciliation. See Annex I of this dissertation 
on the detailed components taken into consideration (Court Structure and Proceedings Index). 
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Figure 2
Source: Doing Business 2019, Cyprus

The data (Figure 2) suggest that the main deficiency of the enforcing contracts indicator  
is the time needed for resolving a commercial dispute, in particular the trial and judgment 
indicator (900 calendar days, while for filing and service 20 calendar days are needed and for the 
enforcement of judgment, 180, overall ranking 138 for DB 2019 Rank). As far as the quality of 
judicial processes index, Cyprus gets a score of 8.0 which is below the European median score 
and signifies the absence of basic structures such as case management practices and alternative 
dispute resolution mechanisms.

6.3.2 The efficiency of civil justice systems 

The President of the European Commission in his 2016 State of the Union Speech 
highlighted the role of effective justice systems in supporting economic growth and defending 
fundamental rights: “That is why Europe promotes and defends the rule of law”.60 Despite the 
principle of procedural autonomy, the EU promotes certain judicial administration reforms that 
aim to establish efficient and high qualitative standard procedures.61 Article 67(4) TFEU grants 
the EU the power to facilitate access to justice in the area of freedom, security and justice through 
mutual recognition. Article 81(2)(e) TFEU provides that the Union shall ensure effective access 
to justice and (f ) the elimination of obstacles to the proper functioning of civil proceedings, 
if necessary, by promoting the compatibility of the rules on civil procedure applicable in the 
Member States.62  

The EU Justice Scoreboard realizes the need for improving such effectiveness of national 

60 2016 State of the Union Speech before the European Parliament.
61 EU competence in the field of transnational civil procedure has been explicitly provided for in Article 81 TFEU, which 
provides that the Union “shall develop judicial cooperation in civil matters having cross-border  implications, based on 
the principle of mutual recognition of judgments and of decisions in extrajudicial cases”.
62 Article 81 TFEU reads as follows: 
1. The Union shall develop judicial cooperation in civil matters having cross-border implications, based on the principle 
of mutual recognition of judgments and of decisions in extrajudicial cases. Such cooperation may include the adoption 
of measures for the approximation of the laws and regulations of the Member States.
2. For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure, shall adopt measures, particularly when necessary for the proper functioning of the internal market, 
aimed at ensuring:

a. the mutual recognition and enforcement between Member States of judgments and of decisions in extrajudicial 
cases;
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justice systems as one of the priorities of the European Semester. Independence, quality and 
efficiency are set as the key elements of an effective justice system. To that end the Scoreboard 
assists Member States by providing an annual comparative overview of independence, quality 
and efficiency of national justice systems. In particular, the 2017 edition, inter alia, examines 
data on how consumers access the justice system, which channels they use to submit complaints 
against companies, how legal aid and court fees influence access to justice, how long proceedings 
take before courts and before consumer authorities, and how many consumers have used the 
online dispute resolution platform which has been operational since 2016.63  

The EU Justice Scoreboard uses various sources of information in order to assist the EU 
and Member States in improving the effectiveness of their national justice systems by providing 
objective, reliable and comparable data on a number of indicators relevant for the assessment 
of the quality, independence and efficiency of justice systems in all Member States.64 As of the 
data of the 2018 edition of the Scoreboard, Cyprus has adopted procedural reforms, and the 
promotion of ADR methods, digitalization and ICT development as well as court specialization 
are under negotiation.65 

b. the cross-border service of judicial and extrajudicial documents;

c. the compatibility of the rules applicable in the Member States concerning conflict of laws and of jurisdiction;

d. cooperation in the taking of evidence;

e. effective access to justice;

f. the elimination of obstacles to the proper functioning of civil proceedings, if necessary by promoting the 
compatibility of the rules on civil procedure applicable in the Member States;

g. the development of alternative methods of dispute settlement;

h. support for the training of the judiciary and judicial staff.
63 European Commission, Justice Scoreboard 2017a.
64 European Commission, Justice Scoreboard 2018.
65 The efficiency indicators in the broad areas of civil, commercial and administrative cases in the Scoreboard are:

i.  the length of proceedings, that is the estimated time in days needed to resolve a case in court. The disposition 
time indicator is the number of unresolved cases divided by the number of resolved cases at the end of a year 
multiplied by 365 days. 

ii. the clearance rate, that is the ratio of the number of resolved cases over the number of incoming cases. In case 
the clearance rate is about 100% or higher, the judicial system is perceived to be able to resolve at least as many 
cases as come in and vice versa.

iii. the number of pending cases, that is the number of cases that remain to be dealt with at the end of the year in 
question. 
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Chart 1
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Chart 3
Source: EU Justice Scoreboard 2017, 2018, 2019 and 2020; Initial source CEPEJ Study. 
*Data refers to 1st instance cases. Where no data is provided for a specific year, the data is lacking.

The data (Charts 1, 2, 3) suggests that indeed action should have been taken with regard 
to administrative cases since the disposition time for such cases was extremely high. Secondly, 
the increase in the number of pending cases after 2014 reaffirms the general view that after the 
financial crisis the number of cases involving issues related to banking and contract law in general 
has increased, raising simultaneously the complexity of such cases. According to the IMF in its 
Cyprus Country Report,66 the major factor in the high and growing backlog of cases is the low 
and declining clearance rate. The 2019 Justice Scoreboard shows that the time needed to resolve 
civil, commercial or administrative cases rose to 1,100 days in 2017 from 800 in 2016.67 The 
clearance rate was low even prior to the crisis as was also indicated by the Quality of Judicial 
Process Index of the World Bank’s DBR.68 Cyprus performed poorly based on a cross-country 
comparison and scores among the worst of EU countries. According to the Scoreboard, standards 
can drive up the quality of justice systems. Time limits are quantitative deadlines, e.g. for the 
time from the registration of a case until the first hearing. Timeframes are measurable targets 
for example by specifying a pre-defined share of cases to be completed within a certain time. 
Backlogs, finally, are cases that are pending after a certain pre-defined amount of time. The data 
collected by the Scoreboard as to standards on timing give 1 point per area of law in Member 

66 International Monetary Fund, Cyprus: Selected Issues, IMF Country Report No. 17/376 (2017), 5. In the recent report 
it is highlighted that court delays discouraged the use of new procedures on sale of loans, foreclosure and insolvency. See 
International Monetary Fund, Cyprus: Selected Issues, IMF Country Report No. 18/338, (2018).
67 European Commission, Justice Scoreboard 2019, figure 5.
68 On the indicators used in the Quality of Judicial Process Index see note 59.
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States. Cyprus ranks among the lowest scoring countries with 1 point for backlogs.
The Scoreboard also examines the average length of proceedings in specific fields of EU 

law, among which is the protection of consumers. It is maintained that consumer authorities 
and courts play a key role in the enforcement of EU consumer law.69 Along with the length 
of proceedings, the length of judicial review by both courts and administrative authorities is 
taken into account. Cyprus ranks high as to the length of administrative decisions by consumer 
protection authorities since it takes fewer than 100 days for such decisions to be rendered. With 
regard to provisional measures decided by courts (e.g. temporary injunctions and seizure of goods) 
aimed at deterring an imminent infringement before the final resolution of a case, there is no 
data from Cyprus. The Scoreboard emphasizes that the efficiency of proceedings for provisional 
measures is particularly important as they are often used in cases of urgency where delays could 
lead to irreparable harm for the claimant. 

The efficiency indicators of Cyprus’s justice system lag significantly behind the EU average. 
The reasons are manifold: relatively low access costs, inefficient proceedings, insufficient use of 
information and communication technologies in courts, underuse of ADR methods, and the 
relatively modest budgetary resources allocated to the court system. The general government total 
expenditure on law courts per inhabitant in Cyprus is the lowest in the EU according to Eurostat 
statistics.70 According to the 2019 Scoreboard, there are 19 judges per 100,000 inhabitants, 
while the proportion of lawyers per inhabitant is the highest in the EU at 450 per 100,000.71 
Legal aid, court fees, communication with the media and accessing judgments, inter alia, fall 
within the domain of quality of justice systems that the Scoreboard attempts to analyze. The 
Scoreboard provides comparative data for the two specific scenarios on a consumer dispute as to 
court fees to start court proceedings. Cyprus court fees are among the lowest in the EU, falling 
at approximately 5% of the share of the value of the claim. This changed in 2018 with court fees 
increasing by approximately 100%. 

With regard to electronic submission of claims, and the possibility to monitor and advance 
proceedings online and for courts and lawyers to communicate electronically, Cyprus offers no 
such electronic means as already emphasized due to the lack of information and communication 
technology systems (ICT). It is stated in the Scoreboard that such systems ease the implementation 
of EU legislation as well as promote cross-border cooperation. The limited use of ICT systems 
between courts and lawyers in Cyprus (around 2% of communication) is attributed mostly to 
their unavailability. Access to ADR methods is another aspect examined by the Scoreboard. The 
Scoreboard provides aggregated data for the promotion and incentives for use of ADR methods 
based on the provision of information via websites, publicity in media and brochures. Cyprus’s 
performance is moderate, though it has to be pointed out that due to the efforts of the Financial 
Ombudsman, the publicity of the availability of such methods has recently risen.72  

69 See also Section 6.7 on the new changes with regard to enforcement of EU law.
70 Eurostat, General government total expenditure on law courts, last accessed: 16/02/2021. In 2016 the data shows 
that Cyprus spent €27 per inhabitant, while the EU average was €97.8. In 2018, the statistics show an increase to €35 
per inhabitant. See also European Commission, Justice Scoreboard 2019, Figures 28 and 29 on general government  
expenditure (lower than 0.1% of GDP).
71 European Commission, Justice Scoreboard 2019, Figures 32 and 35 respectively.
72 See Section 6.6.7.
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6.3.2.1 The influence of the comparative data on procedural reforms and the role of EU 
institutions

A large number of Member States,73 following country-specific recommendations by the 
Council, are pursuing efforts to improve the effectiveness of their respective national justice 
systems.74 Among such countries is Cyprus, which has taken the reform projects mentioned 
above under consideration and adopted certain procedural reforms, and methods for promotion 
of ADR, while development of ICT, administration of courts and court specialization are under 
negotiation.75 The European Commission has pushed towards further specialization of courts, 
indicating in the Cyprus Country Report that limited progress was made in that direction, 
while emphasizing that the efforts to revise civil procedures and introduce e-justice have been 
slow.76 According to the Commission, outdated civil procedure rules, lengthy court proceedings 
and weak enforcement of claims impede the business environment and deter banks from using 
the available legal tools to reduce NPLs and ultimately strengthen the payment culture in the 
country.77  

The influence of the comparative data is also evident, which along with the data from 
the DBR, are used to emphasize the need for legal reform in order to meet the challenges with 
contract enforcement and eventually improve the economic performance of the country. The 
focus of the Justice Scoreboard and the DBR on efficiency reflect what Resnik points out, that 

73 See for example on the radical reform of the Greek Civil Procedure Code, A. L. Papadopoulou, “The Impact of the 
EU Financial Crisis in the Europeanization of the Greek Civil Procedural Law: A Multi-Methodological Insight to the 
New Greek Civil Procedure Code (2015), its Scope and Innovative Provisions”, in Cadiet, Hess, Requejo Isidro 2017, p. 
211. See the recent adoption of a bill by the lower house of the Dutch parliament proposing the introduction to claim 
monetary damages in a collective action, in Dutch: Tweede Kamer der Staten-Generaal, Wijziging van het Burgelijk 
Wetboek en het Wetboek van Burgerlijke Rechtsvordering teneinde de afwkkeling van massaschade in een collective actie 
mogelijk te maken, 34 609, 2.
74 See European Commission, Justice Scoreboard 2019, 6. The Commission financially supports certain justice reforms 
through the European Structural and Investment Funds (ESI Funds). Since 2007, 16 Member States have used both the 
European Social Fund (ESF) and the European Regional Development Fund (ERDF) to improve the effectiveness of 
their justice systems. Between 2007 and 2020, more than EUR 900 million will have been committed to increasing the 
efficiency and improve the quality of justice systems in these Member States (38). Funded activities include:

 - Developing and upgrading business processes in courts and introducing case management systems or developing 
or upgrading human resources management processes;

 -  Digitalization of court services and purchase of information and communication technology (ICT) systems;

 - Providing training to judges, prosecutors, court staff, bailiffs, public notaries, lawyers and raising citizens’ 
awareness of their rights.

 - The Commission pays particular attention to ensure that EU funds are adequately used for the appropriate 
reforms in line with rule of law. The Commission emphasizes the importance of taking a result-oriented 
approach when implementing the funding priorities and calls upon Member States to evaluate the impact of  
ESI Funds support.

75 European Commission, Justice Scoreboard 2019, Figure 1.
76 Commission Staff Working Document, Country Report Cyprus 2019, SWD (2019) 1012, 4. The European 
Commission recommended specifically to Cyprus to revise civil procedures, increase the specialization of courts and set 
up a fully operational e-justice system. Moreover, it was recommended that measures be taken to fully operationalize the 
insolvency and foreclosure frameworks and ensure reliable and swift systems of issuance of title deeds, and the transfer of  
immovable property rights (Country Specific Recommendation 2).
77 Ibid, p. 5.
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speed is elevated over deliberation, impartiality and fairness and case processing have become 
the desired goal favoring quantity over quality. Deliberation is, hence, regarded as an obstacle to 
efficiency.78 Even the quality standards provided by the EU Justice Scoreboard do not capture 
the judicial obligations of conducting a reasoned inquiry, articulating the reasons for a decision 
and subjecting those reasons to appellate review.79 Landsman argues that civil procedure reforms 
now require judges in the name of efficiency to pursue settlement negotiations and supervise 
the bargaining process and settle as many cases as possible. This approach is in conflict with the 
principle of passivity that limits a judge’s involvement in the settlement of a case.80  

6.4 The Common Law/Civil Law Efficiency Divide 

Simeon Djankov and three leading authors of the LOT in cooperation with the Lex Mundi 
have argued that common law civil procedure is closer to the ideal case of two parties informally 
entrusting their dispute to their neighbor’s judgment, as conceptualized by Martin Shapiro,81 
than civil procedure in civil law countries which is assumed to be inefficiently formal.82 They 
constructed an index of 44 indicators of procedural formalism of dispute resolution and compared 
it with data from the World Bank Business Environment Survey. They arrived at the conclusion 
that formalism is systematically greater in civil law countries and associated with higher expected 
duration of judicial proceedings, more corruption, less consistency, less honesty, less fairness in 
judicial decisions and inferior access to justice. Their conclusions have been criticized by various 
scholars of procedural law as well as by economists.83  

This study, however, illustrates the divide between the common law and civil law as far 
as civil justice is concerned. Taking the view that common law civil justice systems are more 
efficient, it can be argued that Cyprus, where the procedural rules are inherited from the English 
colonial government, is an example of the “transplant effect”, namely the theory that argues 
that imperial imposition of laws to unreceptive countries results in structural impediments to 
broad-based economic development, measurable as a negative transplant effect.84 It may also 
raise objections to the LOT and their conclusions. A comparative examination of common law 
countries following the adversarial system indicates that common law and civil law procedures 
are converging, in particular, common law countries are adopting mechanisms prevalent in civil 
law countries, as is also shown in the analysis below.85 These changes distort the adversarial system 
rendering the differences between ‘adversary’ and ‘inquisitorial’ approaches less pronounced. This 
topic is further examined in the following Section. 

78 Resnik 1982, p. 374.
79 Ibid.
80 Landsman 1980, p. 487.
81 Shapiro 1986. See also, Ellickson 1991.
82 See Djankov, La Porta, Lopez-de-Silanes, Shleifer 2002.
83 One particular criticism relies on the benchmark being used for their evaluations i.e. the neighborhood model as 
inadequate for resolving complex contracts for example. See, Hayo, Voigt 2014, p. 495.
84 H. Schmiegelow, “A Counterintuitive Efficiency Divide between Common Law and Civil Law: Rules and Structures 
of Civil Procedure in Eight Developed or Newly Industrialized Countries”, in Schmiegelow, Schmiegelow 2014, p. 129.
85 See Section 6.5.1 et seq.
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6.4.1 The adversarial vs the inquisitorial system

As popular discourse has it, the most basic difference between common law and civil law 
rules of civil procedure is the adversarial system of common law descended from the medieval 
trail by ordeal, and its predecessor the trial by battle.86 Among the benefits of such a system is 
the premise that it significantly reduced the likelihood of decision-maker bias, and enhanced 
the likelihood of the acceptance of the decision by the litigant and society since the arbiter of 
such case retains an appearance of neutrality because he is remote from the contest.87 Lastly, it 
is argued that the adversarial process individualizes the law.88 However, the system has its cost, 
namely due to the pursuit of the litigant’s ends, it may depart from the presentation of evidence 
that lead to material truth. Most importantly, for our purposes, the system produces delays as 
it is not designed to proceed at great speed.89 This, evidently, threatens the survival of the court 
system itself.90  

 The adversarial system of justice is vital in the administration of justice in Cyprus. In 
Christodoulou v. Sofroniou,91 it was explained that under the adversarial system of administration 
of justice, the issues in dispute are defined by the pleadings of the parties, the statement of 
claim and the defense. In Adidas Sportshuhfabriken Adi Dassler KG v. The Jonitexo Ltd, the Court 
emphasized that: 

[the] liberty to controvert the case of the other side is at the core of the adversarial 
system of justice premised on the elicitation of the truth through the process of 
confronting the adversary with every material aspect of the party’s case. In the 
absence of such confrontation, the Court is left with only one side of the story and 
may, on that account, disregard it as one-sided and incompatible with the right of 
his opponent to be afforded a proper opportunity to put forward his case too on 
the subject under controversy.92

In Freddie A. Eleftheriades and Others v. Christos Mavrellis and Others,93 the Court clarified 
that the role of a judge under the adversarial system of the common law is that of an impartial 
arbiter, indicating that in matters of procedure and practice the Court has wide discretion in 
exercising its powers to regulate proceedings before it.94 In Christakis Evangelou and Another v. 

86 The distinction between adversarial and inquisitorial systems has been central also to comparative criminal procedure. 
The predominant account is that the inquisitorial system originated in continental Europe around the twelfth and 
thirteenth centuries as a result of the Catholic Church and individual secular jurisdictions establishing professional 
bureaucracies to procedure and adjudicate crime, authorizing at the same time the  initiation of legal process by public 
officials and adopting a system of legal proof and legal torture. See,  Langer 2016. Among the first to focus on the 
differences between civil law and English common law process was Fortescue in De Laudibus Legum Angliae, where he  
argued for the superiority of the English legal process in terms of accuracy.
87 Landsman 1981, p. 252.
88 Through the enablement of the lawyer to pursue his inclination. Additionally, by allowing each litigant maximum  
control over the kinds of claims he will initiate. See Fried 1976.
89 Landsman 1981, p. 253.
90 See also, Institute of Public Administration, Ireland, 2018b, Chapter 4.
91 [1987].
92 [1987] at para. 10.
93 [1985].
94 See ibid, where the Court stated that “[…] in the discharge of his adjudicative duties, he must distance himself from 
the arena of litigation. This role is in no way corn-promised by ensuring that the dispute is properly defined before the 
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Stavros Ambizas and Another,95 the Court stated that a judge may intervene in order to ensure 
that the proceedings follow the course ordained by the rules of evidence and procedure, avoiding, 
though, interfering beyond the limits indicated above and refraining from passing unnecessary 
comments that may create the impression of the judge descending into the arena of trial.96 

There has been disenchantment with the adversarial system of justice that has come under 
relentless attack in common law countries both from the reformers of civil procedure in such 
systems as well as academics and the users of justice since there has been an increase in alternative 
dispute resolution mechanisms in common law countries,97 as well as settlements, so that most 
disputes do not reach the courtroom. At the same time, there has been an increase in public law 
litigation, which differs dramatically from traditional adversarial proceedings, and leans more 
towards the civic humanism ideal98  since judges play a very active role.99 The individualistic 
adversarial approach is seen as inconsistent with the requirements of a modern ‘bureaucratic’ 
government that requires utmost speed, precision, definiteness and continuity, as Max Weber 
articulated.100  

Critics have categorized the adversarial system as inadequate and dangerous in satisfying 
important goals of a dispute resolution system since the binary and oppositional presentation of 
facts in a dispute is deemed subordinate to cooperative mechanisms of reaching material truth in 

Court. In matters of procedure and practice the Court has wide discretion in exercise of its powers to regulate proceedings 
before it. It is perfectly legitimate for the Court, both under the rules and in exercise of inherent powers, to regulate 
proceedings before it, for the Court to issue all necessary directions in order to make possible adjudication upon the 
substance of the case. The trial should centre on the substantive dispute of the parties, if justice is to be done. Procedural 
irregularities should, so far as possible, be remedied before the trial so that adjudication on the merits is not deflected by 
procedural side issues”.
95 [1982].
96 See ibid, where the Court stated that “Although a Judge may intervene in order to ensure that the proceedings follow 
the course ordained by the rules of evidence and procedure, he must avoid interfering beyond the limits indicated above 
and especially refrain from passing unnecessary comments that may create the impression of his descending into the 
arena of trial. A Judge must invariably distance himself from the conflict that unfolds before him and maintain strictly 
his arbitral position throughout the proceedings”.
97 The courts in England and Wales have been instrumental to that end, since for example in the case of Dunnett v. 
Railtrack [2002], the Court of Appeal stipulated that parties who turn down out of hand the chance of alternative dispute 
resolution may face uncomfortable costs consequences, at para. 15. See also Section 6.4.3. on compulsory mediation. 
Koo 2018, p. 666-683.
98 Paul Wangerin distinguishes between two models for social institutions, what he calls “civic humanism” and “classical 
liberalism”. In the former, human beings are regarded as intrinsically cooperative, communitarian and altruistic, while 
the latter emphasizes the competitive and self-interested nature of human beings. He traces the first primarily to Marxist 
ideology which argues that social institutions should rest on communitarian rather than individualistic ideals. Social 
institutions built upon the notion of “civic humanism” will only work if human beings actually are cooperative and 
altruistic by nature. “Classical liberalism” rests upon the writings, primarily, of John Locke and Adam Smith, who 
argued that social institutions should assume that people will act in self-interested and competitive ways. Through the 
advancement of their own self-interest people advance the self-interest of others, hence Smith called for institutions that 
encouraged people to help themselves by helping others. Wangerin identifies a link between the adversary system of 
justice and classical liberalism, through their parallel development in the eighteenth and nineteenth centuries. By resting 
upon the premise that human beings are motivated by self-interest and competitive instincts, the adversary system does 
not expect people to tell the truth on the witness stand or to hurt their positions but rather sets a “checking” system that 
“one side’s lies and concealment check the other side’s lies and concealment”. Furthermore, due to the belief, shared by 
classical liberals such as Hayek, that centralized information processing mechanisms ought to be incredibly massive and 
powerful in order to handle information properly, and hence a decentralized system is preferable, the adversarial system 
of evidence gathering is more aligned with classical liberal thought. Wangerin 1994, p. 210 et seq. See also Locke 1823;  
Smith 1976; Hayek 1982, p. 71.
99 Wangerin 1994, p. 231.
100 Ibid. See also, Weber 1954.
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a dispute. Such criticism is premised upon the postmodernist ideal that presupposes that truth is 
illusive, partial and interpretable, hence there are more than just two sides to every story.101 This 
criticism relies on the fact that material truth is inhibited by party control of the information-
gathering process, the zealous representation of each litigant by his attorney, and the evidentiary 
rules that circumscribe the types of information available to the decision-maker.102  

As mentioned above, the pace of adjudication has also come under attack in adversarial 
systems since it is a fact that adversary procedure relies on mechanisms that appreciably slow down 
adjudication.103 The judge’s passivity is just one element that contributes to slow adjudication, 
since the adversary system places a lot of weight on the neutrality of the decision that ensures 
the integrity of the deliberations. According to Stephan Landsman, the adversary system in this 
context sacrifices speed in order to protect the probity of the process.104 Rules of procedure also 
slow down the pace of litigation since both sides need to be heard in full, while the rules of 
evidence that require that the source and trustworthiness of such evidence be stipulated before 
presentation also contribute towards slowing down adjudication. Additionally, the appellate 
review that provides a opportunity for each party to be heard at least twice, allows litigants 
to prolong the adjudication process. As Landsman puts it: “delay, or perhaps more accurately, 
deliberation, has been built into every aspect of the adversary system”.105 Finally, criticism also 
points out the issue of exclusion from the judicial system. 

Setting aside the criticism, the adversarial process has a number of benefits as lawyer-driven 
procedures reinforce individual rights since the whole procedure is tailored around the litigants’ 
needs. It promotes societal acceptance of decisions since parties are given a fair opportunity to 
present their case. By providing the litigant a neutral forum to present his views that will be 
heard and considered, it affirms human individuality. Landsman argues that this feature of the 
adversarial system sets it apart from the inquisitorial process since judges in the latter identify 
with the government which makes it unlikely that such officials will identify novel rights against 
the government or expand rights previously established.106  

A number of scholars, however, have challenged the categorization of adversarial and 
inquisitorial systems for the common law and civil law respectively, arguing that the civil 
procedure systems of France, Germany and the United States were and remain adversarial.107 
According to Landsman, all aspects of the adversary process have been scrutinized and many 
have been altered, such as the adversary notion of the judge as passive arbiter, the limited use 
of juries, and rules of evidence and procedure.108 Consequently, common law procedure has 
become less adversarial and more cooperative. The Woolf reforms in England and Wales had 
the same effect.109 What is more, in small claims proceedings, proactive judicial intervention is 

101 Menkel-Meadow 1996, p. 5.
102 Landsman 1988, p. 26.
103 Ibid, p. 25.
104 Ibid.
105 Ibid.
106 Ibid, p. 39.
107 von Mehren 1982, p. 361; M. Kawai, H. Schmiegelow, “Financial Crisis as a Catalyst for Legal Reforms: The Case of 
Asia”, in Schmiegelow, Schmiegelow 2014, p. 135.
108 Landsman 1981, p. 256.
109 See, Sir H. Woolf, Access to Justice: Final Report to the Lord Chancellor on the Civil Justice System in England and 
Wales, HMSO, London (1996). Following this report the U.K. Parliament introduced The Civil Procedure Rules 1998 
No. 3132 (L. 17). These reforms aimed at improving access to justice by eliminating the defects in the civil law justice 

265



Part II

commonplace. Thus, the differentiation between adversarial and inquisitorial systems may seem 
outdated. 

Edward Sherman argues that both American judges and continental European attorneys 
have become more activist in the trial process, thus rendering the differences between ‘adversary’ 
and ‘inquisitorial’ approaches less pronounced.110 Landsman argues that these changes were made 
without discussion of their implications for the future of the adversary process.111 Accordingly, 
scholars of civil procedure question whether, for example, discovery as a collaborative disinterested 
search for the truth can coexist with a trial that promotes self-interested, competitive behavior. 
Thus, where discovery standards oblige adversaries to disclose damaging information, there is 
no incentive for such self-interested, competitive adversaries to comply with such obligations.112  

In the common law, a trial is defined as formal proceedings in which all the facts are 
adduced before the decision-maker, who at the end of the proceedings is called upon to decide 
on the basis of what has been produced and learned in the proceedings. The concept of an 
all-embracing trial was seen as hindering the adequate and prompt investigation of the facts, 
leading to last-minute settlements and the danger of a surprise at trial.113 This is in contrast 
with the continental European model of a continuing process of exchange of written material, 
interspersed when necessary for proof-taking hearings, in the absence of a central proof-taking 
event.114 When all evidence is gathered, the dossier is then reviewed by the judge for making his 
decision. Lever suggests that the difference lies in the historic use of a jury in the common law 
procedure, thus concluding that the common law trial is a direct result of the use of a jury.115 The 
factual material presented before the jury has to be as complete as possible in order to ensure that 
the jury is not misled or influenced by material that ought not to be used. It is perceived that 
truth will be discovered if live witnesses give spontaneous testimony in a posture of answers to 
attorneys’ questions.116  

6.4.1.1 Convergence between the two systems 

Although the jury has been abandoned in the UK and other common law jurisdictions, 
there are no jury trials in Cyprus, the jury is “a phantom limb which […] profoundly affects the 
behavior of the body of which it used to be part”.117 According to Judge Edwards, this explains 
why common law lawyers are so “fact-oriented”, while civil law is archetypally judicial in that it 
involves a professional lawyer applying the rules, methods and outlook of the law as a science to a 
problem submitted by the parties to the judge, as a lawyer, for solution.118 Based on this reading, 
Lever argues that Anglo-US curial procedures are ill-suited to deal with broad issues which arise 

system, namely, the cost, speed and equality of the litigants as well as the uncertainty attached in terms of length and cost 
of litigation. See also Peysner 2006, p. 312.
110 Sherman 1999, p. 126.
111 Landsman 1981, p. 256.
112 Wangerin 1994, note 95 of the article. On pretrial discovery see, Shapiro 1979.
113 Wolski 2009, p. 196. See Wangerin 1994, arguing that surprises, tricks and concealments are common in the adversary 
process, however check and balance process of adversarial proceedings would ultimately solve sort things out for the best.
114 Lever 1999, p. 295.
115 Ibid.
116 Sherman 1999, p. 127.
117 Lever 1999, p. 296.
118 As referenced by Lever 1999, note 14 of the article.
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in “economic cases” such as competition law and trade regulation.119  
On a similar note, Lord Woolf placed much of the blame for the evils that his Report 

was called to cure on the adversarial process, because in his view it is “likely to encourage an 
adversarial culture and to degenerate into an environment in which the litigation process is too 
often seen as a battlefield where no rules apply”.120 For that reason he proposed and eventually 
implemented a transfer of control of the pre-trial progress of the action from the parties to the 
judge. Convergence among the two systems has arisen as a result of the Civil Procedure Rules 
1998 (UK) with the pre-action protocols which apply before the commencement of proceedings. 
The pre-action procedures aim to encourage more pre-action contact between the parties, for 
better and earlier exchange of information and better pre-action investigation by both sides, to 
enable the parties to avoid litigation by agreeing a settlement of the dispute before proceedings 
are commenced, and to support the just proportionate and efficient management of proceedings 
where litigation cannot be avoided.121 This, according to John Anthony Jolowicz, did not mark 
an abandonment of the adversarial and oral tradition in favor of an inquisitorial system.122 The 
disappearance of the jury has eventually opened the way for such reforms to take place. 

The adversarial system distinguishes itself from the inquisitorial system as far as the objective 
sought to be achieved by the process of civil litigation. According to Jolowicz, the positive law 
of England and Wales favors the peaceful settlement of disputes as the overall objective of civil 
litigation rather than the achievement of substantive justice. This means that it is for the parties 
not only to determine the subject matter of the controversy between them but also to provide 
the court with the necessary evidence on which they wish the court to decide.123 Accordingly, 
the adversarial tradition’s objective is the settlement of the litigating parties’ dispute as defined 
by them and on the basis exclusively of information supplied by them.124 On the other hand, 
in continental European countries the information on which adjudication is based is contained 
in the documents submitted by the parties and in the records of various fact-finding procedures 
(mesures d’instruction), e.g. hearing of witnesses, experts’ reports. 

The process by which the court acquires the information is known as the instruction and 
the audience takes place after the conclusion of such process.125 French law adheres to the notion 
of the juge de la mise en état, empowered to take charge of the preparation of the case prior to the 
audience by giving directions and imposing sanctions if they are disregarded. It is for the judge 
to control and specify the timetable of the proceedings.126 However, as Jolowicz emphasizes, the 
system, while being less accusatorial in spirit than it formerly was, is not to be accurately described 
as inquisitorial since the parties retain control over important aspects of the proceedings, such as 
determining the subject matter of the proceedings by their claims and defenses and proving the 
facts upon which they rely. Experts are, nevertheless, selected by the judge in principle, unlike 
the common law system. 

As Jolowicz argues, it is the same incentive that has driven the common law to introduce 

119 Ibid.
120 Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice System of England and 
Wales (1995) HMSO, London, Ch. 3, paras 30-39.
121 Civil Procedure Rules 1998, Pre-Action Protocols for Personal Injury Claims, 2.1.
122 Jolowicz 1996, p. 198.
123 Ibid, p. 199.
124 Ibid.
125 Ibid, p. 202.
126 Ibid.
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case management mechanisms that led to changes in French civil procedure, initially in 1935 and 
later in the 1960s, namely, the problem of delays and adjournments.127 French civil procedure 
recognized a similar passive role for judges until the 1935 attempt at reform that changed the 
role judges to that of following the procedure – juge chargé de suivre la procédure.128 Judges had 
the role of encouraging the parties to comply with time limits but other matters were still left to 
the discretion of the litigating parties. With the reforms in the period between 1965 and 1971, 
judges – known as the juges de la mise en état – were delegated the authority to give binding 
orders, set the timetable for the case, control the instruction, and order a particular fact-finding 
procedure of their own motion.129 Therefore, it should come as no surprise that the modern 
model of civil procedure is converging towards the continental model, since it has effectively 
dealt with problems of delay and adjournments. 

According to Arthur von Mehren, the very real differences in procedural requirements of the 
two traditions of the West derive from the institutional fact of the concentrated or discontinuous 
nature of the trial.130 Common law systems had to concentrate trials because of the jury, since 
the presence of a jury made a discontinuous trial impractical.131 On the other hand, continental 
systems in the absence of such an institutional imperative followed the discontinuous trial in 
practice. Cyprus follows a system of concentrated continuous hearings. However, the multiple 
adjournments result in discontinuity, delay and wasted time for those involved and the system in 
general.132 The human tendency to procrastinate and the fact that at any given time one party to 
a lawsuit is often interested in delay makes a discontinuous procedure natural.133  In von Mehren 
words: “[c]oncentration will occur only if the system operates in such a way as to remove the issue 
of discontinuity versus concentration from the arena of choice.”134  

6.4.2 The role of the judge as a passive arbiter of a dispute

Micro-economic analysis by Baptiste Massenot has shown that the passive role of judges as 
arbiters of disputes in a lawyer-driven system such as the common law may serve the interests of 
litigants in financial markets effectively as they can be assumed to dispose of sufficient resources 
to take the cost risk of such procedure while letting that risk deter financially weaker parties from 
initiating or continuing a controversy.135 Litigants with greater cost risk aversion however, such as 
small and medium-sized companies, will appreciate the efficiency advantage of the role of judges 
as providers of legal knowledge and managers of the pace of procedure which is made available 

127 Jolowicz 2008, p. 513.
128 Ibid.
129 Ibid, p. 514.
130 von Mehren 1982, p. 362.
131 Ibid, p. 364.
132 As indicated also by the DBR on Cyprus (2019), op. cit. note 56, the law does not regulate the maximum number 
of adjournments that can be granted and they are obviously not limited to unforeseen and exceptional circumstances.
133 von Mehren 1982, p. 366.
134 Ibid. The Institute of Public Administration report on Cyprus (See Section 6.5) recommended the introduction of 
a system of continuous hearings that will effectively contribute to overall efficiency. In case party procrastination is a 
recurrent problem of the system, despite the introduction of serious consequences to such postponement, the remedy 
proposed by von Mehren is the increased involvement of the judge at the pretrial stage by enlarging the judge’s directive 
powers and responsibility.
135 See Massenot 2011.
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as a public good in civil law countries.136 Massenot uses the traditional distinction between the 
two systems: in adversarial legal systems the collection of evidence is the task of lawyers while 
the judge has a passive role rendering a decision depending on the evidence presented to him; 
in inquisitorial legal systems the role of the judge is more active, participating in the collection 
of evidence himself. This, according to Massenot, has implications on the process of evidence 
collection since litigants can design the incentives of lawyers by contracting directly with them, 
while this is more difficult with judges. First, since parties can choose their lawyer, they can 
hire a more competent lawyer to handle their case. Second, they can design the contract with 
their lawyer in such a way that lawyers have an incentive to conceal or manipulate the evidence 
detrimental to the case in order to maximize the probability of winning. This allows rich parties 
to spend more on litigation and eventually improve the quality of contract enforcement.

In Cyprus, the degree of judicial intervention in evidentiary and procedural matters 
has been set by the judgment of the Supreme Court of Cyprus in Metalco (Heaters) Ltd v. 
Neofytou,137 which provided that the judge can intervene in order to ensure that the proceedings 
are conducted according to the rules of evidence and procedure and the judge must refrain 
from any involvement outside such boundaries. Despite the frequent involvement of the Court 
in this case, the Supreme Court ruled that such involvement did not impact on the course of 
the proceedings and the judgment of the Court. In particular, one of the grounds for appeal 
was based on the argument that the Court intervened in key points of the testimony before 
it, exhibiting the adversary nature of the trial. The Supreme Court ruled that the Court can 
intervene during the course of the hearing to maintain that the proceedings are conducted in 
accordance with the rules of evidence and procedure. In Evangelou and Another v. Ambizas and 
Another,138 the Court stated that:

[A]lthough a judge may intervene in order to ensure that the proceedings follow 
the course ordained by the rules of evidence and procedure, he must avoid 
interfering beyond the limits indicated above, and especially refrain from passing 
unnecessary comments that may create the impression of his descending into the 
arena of trial. A judge must invariably distance himself from the conflict that 
unfolds before him and maintain strictly his arbitral position throughout the 
proceedings. Any departure from this stance of aloofness may compromise, in 
the eyes of the litigants, as well as third parties, his impartiality. It is upon the 
unquestionable impartiality of the judiciary that the rule of law rests.139 

 In Epiphaniou v. Melarta,140 the court was found to have interfered beyond the necessary 
limits. In particular, the Supreme Court emphasized that based on the file of the case the court 
submitted 355 questions to the six witnesses before it. What is more, the court interrupted the 
testimony of one of the witnesses as well as the arguments of counsel. Notwithstanding the fact 
that the proceedings before the Court for Labour Disputes follow the inquisitorial structure,141 

136 Ibid. See also Massenot 2010.
137 [1997] [in Greek].
138 [1982].
139 On the judge acting as an arbiter see Προκοπίου v. Ryan and other [2012]; Eleftheriades v. Cyprus Hotels Ltd [1985].
140 Φάνος Ν. Επιφανίου Λτδ v. Μελάρτα [2002].
141 The inquisitorial structure in labor disputes is a realization that an active role for the judge is necessary where one 
party in a dispute is identified as a weaker party. Such a realization does not extend to consumer disputes, however, since 
the law did not develop similar structures for the protection of consumers.
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while the evidentiary rules do not bind the court, the Supreme Court highlighted that this 
does not grant the right to the court to drift away and grasp the responsibility of interrogating 
witnesses. In Evangelou and Another,142 the Supreme Court specified that the procedure before a 
court that follows the inquisitorial system does not provide for unlimited power to interrogate the 
witness in order not to give the impression that it is taking over the responsibility of defending 
one of the litigants. The court’s power is limited to identifying ex proprio motu the disputed issues 
and the facts that make up the case.143 

An active role of the judge as provider of legal knowledge, identifier of legally relevant facts 
and manager of the pace of the proceedings is argued to be a crucial factor of efficiency of justice. 
At the same time, the role of judges has repercussions as to the proper application of European 
law. In particular, the power of a national court to examine of its own motion the unfairness of 
a contractual term of an agreement in the course of simplified proceedings is determined by the 
view that the judge takes of his role. In the Fitness Check of European Consumer and Marketing 
Law,144 a certain lack of clarity was found with regard to the obligation of national courts to take 
an active role in applying Directive 93/13 in individual cases. Cyprus courts have not realized 
such powers potentially as a result of the unwillingness to interfere beyond the limits that a 
common law judge is required to adhere to. However, this may also be attributed to insufficient 
knowledge of European law.145 Geraint Howells argues that the ex officio doctrine represents a 
departure from English civil procedure and makes more sense in continental law systems since 
judges are expected to prepare the court file and, hence, be expected to raise unfairness of their 
own motion.146 The legislation in Cyprus provides that the Director of the Consumer Protection 
Service must investigate upon the submission of a complaint or of its own motion whether a 
contractual term intended for general use is unfair, which is unlike the situation in the UK where 
the Consumer Rights Act places a duty on the court to consider whether the term is fair even if 
none of the parties raised the issue.147  

6.4.3 Responsibility of counsels to bring cases with reasonable prospects of 
success (meritorious cases)

As Landsman points out, the adversary system is based on two fundamental ethical 
principles: zealous representation of clients and limitation of candor to the court.148 Articles 

142 Op. cit. note 138.
143 A similar approach is required by the ex officio doctrine that derives from the need to limit the effects of an unfair 
clause in a consumer contract. However, Cypriot courts have been unwilling to extend such power and discretion in 
consumer disputes. See the Supreme Court’s judgment analyzed in Section 5.7.2 where the Court indicated that “it does 
not suffice for the party claiming an unfairness of a term to attach an account statement to the affidavit claiming that half 
of the amount in the current balance consists of unfair and abusive charges, without identifying the alleged charges, and 
expecting the judge to become an accountant that will identify the abusive terms”. Efstathiou (Ευσταθίου) et al. v. Hellenic 
Bank Public Company Ltd [2017].
144 European Commission, Fitness Check Study, 2017b.
145 See also S. Law, in Max Planck Institute Luxembourg 2017, p. 62: according to interviewees the limited level of 
knowledge held by stakeholders can be remedied with the provision of training.
146 Howells 2017, p. 1942.
147 Article 9(1) of Law 93(I)/1996. Consumer Rights Act 2015, Chapter 15, Section 71(2).
148 Landsman 1981, 251. The following statement by Lord Brougham in defending Queen Caroline at her trial in 
the House of Lords in 1821 stood as the ideal of zealous representation (the principle was never officially adopted but 
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15-17 of the Lawyers’ Law149 set the legislative framework of liability for lawyers in Cyprus as 
officers of justice, in contrast to the previous formulations where lawyers were regarded as officers 
of the court.150 The Code of Ethics of 2002 for the legal profession in Cyprus stipulates that a 
lawyer must respect the honor and the dignity of the profession and serve the truth and justice 
independently, with dignity and freedom. A lawyer has an obligation to safeguard the interests of 
his client even before his own interests and the profession in general.151  

Since the decision-maker in the adversary system is a neutral and passive arbiter of the 
dispute, the responsibility for the development and presentation of evidence rests entirely on the 
advocates.152 If the decision-maker “strays from the passive role”, a serious risk of commitment 
to one or the other version of the facts exists and therefore a failure to appreciate the value of all 
the evidence.153 This neutrality and passivity of judges is essential for providing an even-handed 
consideration of each case and ensuring the trustworthiness of the judicial system at large, since 
as Landsman argues, if the decision-maker becomes an active questioner, he can be perceived 
as partisan.154 Furthermore, the litigation process, as previously mentioned, is regulated in such 
manner that it culminates in a single or multiple-session confrontation that provides little time or 
incentive for independent inquiry.155 A strict procedure of rules of evidence excludes misleading 
or prejudicial material and the use of juries is encouraged since they have no preconceived 
notions about the law as well as no responsibility for the management of the case. Lastly, the 
appeal process/review ensures that the adversary regulations are honored.156  

This ethical framework of the adversary system has been also challenged in common law 
countries with the enactment of new rules of conduct for lawyers in order to expedite litigation. 
Such efforts may be seen as a response to the negative externalities of the great number of cases 
that come before the courts, causing delay and ultimately failure of the court system. According to 
Landsman, speed is not a natural attribute of the adversary process, giving priority to deliberation 
rather than celerity.157 Instead, the rules of conduct shift the emphasis from loyalty to the client 
towards search for material truth by compelling the lawyer/legal practitioner to judge the merits 
of the client’s claims for each act he takes in the courtroom. 

Rule 33(9) of the Code of Ethics for Lawyers in Cyprus provides that a lawyer has a 
duty not to use unnecessary legal measures or delaying tactics that has the effect of delaying the 
administration of justice. Similarly, the Privy Council held that it has inherent jurisdiction to 

became a fundamental tenet of the adversary lawyer’s code), The Trial of Queen Caroline 3 (1821): “[A]n advocate, in 
the discharge of his duty, knows but one person in all the world, and that person is his client. To save that client by all 
means and expedients, and at all hazards and costs to other persons, and, amongst them, to himself, is his first and only 
duty; and in performing this duty he must not regards the alarm, the torments, the destruction which he may bring upon 
others. Separating the duty of a patriot from that of an advocate, he must go on reckless of the consequences, though 
it should be his unhappy fate to involve his country in confusion”. See also for analysis of Lord Brougham’s statement, 
Freedman 2011.
149 Cap. 2.
150 See Clerides 2017.
151 Rule 16, Code of Ethics.
152 See also, Iliades, Santis 2014.
153 Landsman 1988, p. 2.
154 Ibid.
155 Landsman 1981, p. 252.
156 Ibid.
157 Ibid, p. 257.
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award costs against legal practitioners who pursue ‘hopeless cases’.158 However, such jurisdiction 
should only be invoked where there has been a serious dereliction of the practitioner’s duty 
to the court.159 Bobette Wolski identifies two competing principles that judges must balance 
before exercising their inherent powers: first, a party is entitled to representation even in an 
unmeritorious case, thus the legal practitioner is not required to perform a pre-trial screening 
through which a litigant must pass before he can put his complaint before the court; and 
second, legal practitioners must act responsibly by considering whether the proceedings have 
any prospect of success at all.160 Such measures, according to Landsman, challenge traditional 
adversarial priorities of loyalty to a client and maintenance of his confidence.161 This is because 
the adversarial system is based on the affirmation of human individuality, mandating respect for 
the opinions of each client rather than the legal practitioner, the decision-maker or society at 
large.162 Hence, imposing non-adversary ethics and maintaining adversary procedures produces 
confusion for legal practitioners, while it moves advocacy toward the “amicus curiae” model that 
is not supported by adversary principles.163  

6.5 The Necessity for Reform

The need for radical reform of the system of administration of justice in general and the 
CPR in particular was acknowledged decades ago. The Supreme Court decided in 1988 to form 
a Committee to study the functioning of the court system and submit recommendations for the 
improvement and modernization of the CPR, the procedures and the system of administration 
of justice in general, as well as the Secretariat of the Courts (Registrar).164 The Report, which 
came out in 1989, recorded the problems in the functioning of the courts and recommended 
certain reforms. The Report acknowledged the need for radical amendment of the CPR which 
were subject to minimal revision since 1958 with the exception of recent amendments to Order 
25 and 30.165  

Judge Stavrinakis’s recommendations for amendments to the CPR adopting to a large 
extent Lord Woolf reforms in England and Wales were not accepted by the Supreme Court, 
which appointed a three-member committee of judges to amend specific Orders of the CPR. The 
Kramvis report of 2012 resulted in several sessions aimed at drafting and finalizing the text for 
reform of specific Orders, which sessions were later discontinued. The Supreme Court formed 
another Committee in 2016, realizing the impact on the credibility of the justice system as a 
consequence of the delays in hearing and resolving cases.166 The Committee, using data from 

158 Harley v McDonald [2001].
159 See also Wolski 2009, p. 203.
160 Ibid, p. 203-204.
161 Landsman 1981, p. 258.
162 Ibid, p. 260.
163 Ibid, p. 259. Referring to the United States Supreme Court ruling in Anders v. California [1967] where an attorney’s 
rejection of pursuing the defendant’s appeal because he felt it was unmeritorious to warrant the assistance of counsel. 
164 Report by the former Supreme Court Justice George Pikis, published in February 2019.
165 After a recommendation of the President of the Supreme Court M. Nikolatos to commission Judge Nathanael to 
prepare an amendment of the respective Orders. See below, Section 6.5.1.
166 Report of the Supreme Court regarding the functional needs of the Courts, 2016.
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the EU Justice Scoreboard, suggested increasing the number of judges in the district courts and 
other courts of first instance, restoring the adequacy of buildings where the courts are housed, 
and revising the CPR as issues requiring immediate and effective resolution. The importance of 
lifelong training for judges that would ensure the quality and independence, and preserve the 
integrity, of the judiciary was highlighted by the Committee, an element that had led courts 
to be reluctant to proceed with the hearing of cases where specialized or technical matters are 
involved. Here the Committee instead recommended appointing an arbitrator to deal with the 
disputed matter.167 

Following this Report, and in consultation with the Structural Reform Support Service of 
the European Commission, the Supreme Court of Cyprus made a request for technical assistance 
to support an in-depth review of the CPR. The Institute of Public Administration (IPA) of 
Ireland was appointed to undertake this work, having already completed a number of reviews of 
Cypriot public authorities.168 The IPA provided a functional review of the court system of Cyprus 
that lists the deficiencies and presents proposals for updating the system in order to meet the 
needs of the people of Cyprus, especially after the financial crisis. The Report was adopted in its 
entirety by the Supreme Court and was presented to the President of the Republic in May 2018, 
who expressed his full support for the implementation of the experts’ recommendations. The IPA 
Report as well as the reform of the CPR are part of the efforts of the government, as found in 
the Economic Adjustment Programme which ended in March 2016, to reorganize and improve 
the Cypriot judicial system. The program of reforms to improve the court system focuses on four 
areas: court operations, judicial training, e-justice and the reform of the CPR.169  

The full review of the CPR was proposed by the Supreme Court in January 2017 as an 
important and distinct exercise within the wider reform project.170 The stakeholders consulted 
during the scoping mission of the IPA confirmed the urgency for reform of the CPR, reform 
of which rules are regarded as having a detrimental impact on litigation practice and case 
management.171 The stakeholders also agreed that the starting point should be the existing 
English Civil Procedure Rules, given the close historical legal ties with the UK, but making 
the necessary adaptations to take account of local practice, culture and customs. Following the 
scoping mission, terms of reference for the project were agreed in December 2017 with the 
formation of an Expert Group.172 Among the tasks of the Expert Group was an analysis of the 
current English Civil Procedure Rules in order to identify at a high level the elements of the rules 
that would be appropriate for adoption as General Rules of Procedure for the Supreme Court of 
Cyprus. The Expert Group was to also  provide guidance and support to the Rules Committee 
in drafting a set of Rules in English for presentation to the Supreme Court.173 Implementation 
of the set of Rules would be the responsibility of the Supreme Court and involve translating the 
Rules into Greek, and providing training and implementation on a transitional basis. 

167 See for example Capershill Ltd v. Christos Poullaidis (Χρίστος Πουλλαίδης) [2010]; Andros Tryfonos Construction Ltd v. 
Michalis Sidera (Μιχάλης Σιδέρα) [2017]; Bank of Moscow (Open Joint Companies) v. Crazieno Holdings Ltd [2016]. 
168 In 2015 it provided a report for the reform of the Ministry of Transport, Communication and Works which was not 
published.
169 Institute of Public Administration, Ireland, 2018a, p. 1.
170 Ibid.
171 Ibid.
172 Under the guidance of Lord Dyson.
173 Institute of Public Administration, Ireland, 2018a, where it is mentioned that the final set of rules was to be presented 
on or before 20 May 2019, marking the completion of the project. 
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The Expert Group identified targeted measures related to the CPR that impact the 
operations of the courts, which include strengthening the role of the presiding judge when 
conducting hearings; introducing measures aimed at reducing the abusive use of adjournments 
by parties; reflecting on the functioning of the system of appeals including interim appeals; and 
establishing fast-track proceedings for certain categories of cases. The overriding objective of the 
reform of the CPR which is to be given statutory force is to enable the courts to deal with cases 
justly and at proportionate cost.174 This project consists of three pillars. The first pillar is the 
translation into Greek of the CPR as prepared and delivered by the Expert Group under the 
guidance of Lord Dyson. The second pillar concerns the training of judges, lawyers, the Registrar 
service and staff of the Supreme Court. The third pillar includes the improvement of court 
practices and administrative capacity and the establishment of a monitoring system as far as the 
implementation of reforms is concerned.

The necessity for reform was a unanimous view of all stakeholders, according to the 
Progress Report of the IPA, since it is a widely held view that the Rules contribute to delay and 
to inefficient litigation practice and case management.175 It is broadly believed that enhancing 
the regulatory role of the judge who has to take a stricter stance in the judicial process and the 
application of procedural rules, providing also a more efficient use of judicial time, will be a 
significant step in the right direction. It is also believed that the judiciary and the Bar need to 
cooperate more, especially in the rigorous application of the rules, the use of pre-action protocols 
similar to those introduced in the UK, thus allowing wider judicial discretion and reducing the 
range of originating processes. Nevertheless, the reform of the CPR is seen by the judiciary as 
an important element requiring wider structural, administrative, cultural and behavioral reforms 
that will include changes in judicial practice and the manner in which litigation is conducted.176 
As the EU Justice Scoreboard suggests, reforms take time – sometimes several years from their 
initial announcement until the adoption of legislative and regulatory measures and their actual 
implementation.177  

6.5.1 New developments

The delay in disposing of cases is a big hurdle in delivering justice and may amount to a 
violation of the right to a fair trial, since justice should be delivered within a reasonable time 
(“justice delayed is justice denied”). Yet at the same time it is widely thought178 that the right to 
a fair trial includes access to justice,179 the right to a balanced trial between the parties,180 and the 
right to enforcement of judgment.181 Chronic delays impact on trust in such institutions, which 

174 Supreme Court of Cyprus, Announcement of 26 February 2020 [in Greek]. 
175 Institute of Public Administration, Ireland, 2018a, p. 12.
176 Ibid, 12.
177 European Commission, Justice Scoreboard 2019, 5.
178 See also Study for the PETI Committee, “Effective Access to Justice”, PE 596.818 (2017).
179 See, for example, Staroszczyk v. Poland [2007] European Court of Human Rights, § 135 on access to justice and legal 
aid.
180 On the principle of equality of arms, see Sara Lind Eggertsdottir v. Iceland [2007] European Court of Human Rights 
§ 53
181 On all aspects of the right to fair trial see European Court of Human Rights, Guide on Article 6 of the European 
Convention on Human Rights (civil limb), updated 31st of August 2019. See also Article 30.2 of the Constitution of 
Cyprus.
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has negative results on the rule of law, the conduct of commerce and the country’s reputation.182 
The declining performance and public confidence thus led to the need for amendments to 
procedures. The current reform proposals focus on accelerating judicial processes and limiting 
the right of appeal, since the amendment of the Courts of Justice Law in 2008 that expanded the 
right of appeal to all judgments dealing with civil or commercial matters had a negative effect on 
the workload of the Supreme Court. The unrestrictive right of appeal to the Supreme Court has 
negative repercussions as to the workload of the ‘supercourt’.183 According to Jolowicz, if it is the 
general opinion that a ‘real’ decision is given only in the appellate court, then the burden on that 
court is obviously increased.184 This seems to be the general opinion in Cyprus.185 An amendment 
to the Courts of Justice Law would have the effect of filtering the right of filing an appeal in civil 
cases, as regards interlocutory orders. 

The right of appeal came into existence in common law countries in the 19th century 
with the ‘writ of error’. At later stages an extensive right of appeal existed and was considered 
essential to the due administration of justice.186 Permissions to appeal to the Supreme Court 
are statutory in English common law, while the most important restriction is section 54(4) of 
the Access to Justice Act of 1999.187 This provision states that the right of appeal is only to be 
exercised with permission. Interlocutory appeals are frequently used to hold up the progress of 
the litigation and may be introduced purely for the purpose of causing delay.188 For that reason, 
a number of countries have introduced legislation excluding appeals altogether from certain 
interlocutory decisions.189 The new amendment introduced in the Courts of Justice Law provides 
that interlocutory orders that are absolutely determinative in their effect on the rights of the 
parties are subject to appeal.190 Generally, however, the appeals process in Cyprus is anomalous 
in that there is an unrestricted right of appeal to the Supreme Court and a lack of a second tier 
court of appeal.191 The IPA has provided a functional review of the court system of Cyprus that 
lists the deficiencies and presents proposals for updating the system in order to meet the needs 
of the people of Cyprus, especially after the financial crisis.192 The report recommends adopting 
such second-tier court of appeal as a matter of urgency, and reviewing all aspects of the appeal 
process. Indeed, the number of appeals filed with the Supreme Court almost doubled between 
2010 and 2016.193 

A number of amendments to the Civil Procedure Rules have also been adopted that vest 

182 Institute of Public Administration, Ireland, 2018b, p. 11.
183 Ibid, p. 37.
184 Jolowicz 1989, p. 76.
185 See also Institute of Public Administration, Ireland, 2018b.
186 Ibid.
187 Access to Justice Act 1999, Ch 22.
188 Jolowicz 1989, p. 79.
189 Ibid.
190 Article 25, Law Amending the Courts of Justice Law, Law 109(I)/2017. Law 118(I)/2008 gave unlimited power to 
appeal any interlocutory order. The decision by a Court to refer a question before the Court of Justice of the EU was 
not subject to appeal. Other judgments by the Supreme Court acting as first instance court under Articles 145, 139 and 
144 of the Constitution are equally not subject to appeal. The criterion for distinguishing between interlocutory orders 
and final judgments is the “application approach” and not the “order approach”, according to the Supreme Court, which 
means that the nature of the application is the determinative factor. See Ιωακείμ v. Λαϊκής Τράπεζας [2003]. 
191 Article 25(1) provides that every decision or order of the Court is subject to appeal.
192 Institute of Public Administration, Ireland, 2018b.
193 Ibid, 130.
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the courts with substantial powers for better and stricter monitoring of proceedings, with the 
aim of shortening the time needed for conclusion of a case. Among such amendments is the 
change in Order 25 and Order 30 of the Rules of Civil Procedure to give judges a more active 
role in conducting the action and introducing a simplified and more expeditious procedure 
for claims under €3,000. This procedure also eliminated the need for oral testimony in such 
cases which are now decided on the basis of written addresses. Order 30 provides that the 
parties should submit and exchange their testimony in writing, something that relates more 
closely to the continental law ideal of the trial as a continuing process of exchange of written 
material.194 According to John Baldwin, the adoption of simplified and informal procedures 
reflects a growing disenchantment across legal systems that there is a need for cheaper solutions 
to legal problems than those offered by formal courts.195 Such small claims courts are considered 
an important component of the consumer protection landscape, since they are believed to be 
quicker, cheaper and more convenient for laypeople.196 However, it can also result in crowding 
out smaller disputes.197 Following the procedures implemented in the UK, Order 30 encourages 
litigants to present their own cases in court and the judges intervene in a pro-active way so as to 
elicit the relevant evidence from the parties. A number of amendments to Order 30 were made 
following its initial adoption, in order to solve the problems faced.198 In the absence of precedent 
by the Supreme Court, there was no consistency in the application of the Order.199 This reflects 
the general problem in Cypriot civil litigation expressed above, namely its dependence on the 
process of creating precedents.200 

Furthermore, a new administrative court started hearing cases at the beginning of 2016, 
with the aim of speeding up administrative justice proceedings and freeing up judicial time from 
the Supreme Court.201 Among the plans to modernize the justice system is the establishment 
of a Commercial Court,202 the introduction of the E-justice system, the establishment of an 
Administrative Court of International Protection,203 and the development of a Judicial Training 
School along with the Review of Civil Procedure. Among the eight projects introduced for the 
reform of the administration of justice system is the reform of the CPR. An in-depth review of the 

194 One of the characteristics of the jus commune was the absolute predominance of the written material: Quod non 
est in actis non est in mundo (procedural acts not reduced to writing are null and void). This was challenged after the 
French Revolution and the dismantling of the system of procedure that led to an expansion of the oral element. See, van 
Caenegem, op. cit. note 24.
195 Baldwin 2003, p. 3.
196 Becher 2018, p. 124.
197 Ibid, p. 125. On the ‘crowding out’ effect which essentially implies that smaller disputes are displaced by disputes of 
higher value, see Niblett, Yoon 2017, p. 5-30. The authors examine the Ontario Small Claims Court and the increase in 
the amount allowed. They find that the increased indirect cost of litigation disproportionately affects potential plaintiffs 
from poorer neighborhoods who in principle seek smaller damages.
198 See amendments of 13.05.2015, 28.07.2017 and 27.04.2018. See Institute of Public Administration, Ireland, 2018a, 
p. 11. Based on the report this view was held by registrars. The problem lied in relation to the requirement that costs be 
paid before reinstatement of an action dismissed when a summons for directions has not been issued. If the defending 
side refuses to say how much the costs are, the costs cannot be assessed and the action cannot be reinstated.
199 Institute of Public Administration, Ireland, 2018a, p. 11.
200 The Supreme Court eventually provided guidance as to the meaning of the words “completion of pleadings” in 
Charalambous (Χαραλάμπους) v. Georghiou (Γεωργίου) [2018] Supreme Court of Cyprus decision of 27.04.2018.
201 Establishment and Operation of the Administrative Court Law 2015 Law 131(I)/2015.
202 The Draft Legislation establishing the Commercial Court has been before the House of Parliament for deliberation 
since May 2019. The Court is expected to begin operations in July 2022. 
203 Law 72(I)/2018; Law 73(I)/2018.
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CPR was also the subject of a technical assistance project funded by the European Commission 
Structural Reform Support Service and headed by Lord Dyson, former Justice of the Supreme 
Court and Master of the Rolls in the UK.204 Other projects include the E-justice Project, the 
previously mentioned establishment of a Commercial Court as well as a court responsible for 
political asylum applications. With the approval of the recommendations by the IPA, new 
projects also arose for the establishment of a second-tier court of appeals and the creation of an 
independent service for the courts’ administration. 

These amendments, however, do not ensure that the problem of delays will be remedied. 
In fact, the ranking of Cyprus in the DBR, as far as the enforcement of contracts is concerned, 
has been declining since 2012 (2012 – 105th place, 2019 – 138th place).  For this reason, the 
government met with the stakeholders (Ministry of Justice and Cyprus Bar Association) and 
decided to employ 26 new temporary judges who will hear civil cases (estimates say that the 
number of cases that these judges will hear will be 11,000) that have been before the courts for 6-8 
years.205 The goal is that with this arrangement the time of disposal of a claim from its initiation 
to its completion will reach a reasonable timeframe.206 Increases in the number of judges risk 
diluting the quality of decision-making and, more importantly, encourages the demand for yet 
more instances due to the decline in public confidence in the intermediate courts.207 As Anthony 
Clarke puts it: “if history teaches us anything, it is that there are no short cuts to the elimination 
of long delays or excessive expense in civil litigation”.208 Reflecting a view of various comparatists 
that transplants need to take domestic peculiarities into account, Clarke emphasizes that: “[t]he 
most perfect system implemented imperfectly is an imperfect system”.209 

6.5.1.1 Case management

Traditionally common law countries have allowed complete freedom to the parties, subject 
only to rules of court as regards the conduct of an appeal.210 As a response to overloaded court 
calendars, strict enforcement of time limits and resorting to an ‘interventionist’ court was 

204 On February 12th, 2020 the Opening Meeting for the Revision of the CPR was held marking the beginning of the 
7th project of civil justice reform. This project consists of three pillars, namely, the translation into Greek of the CPR as 
prepared and delivered by the Expert Group under the guidance of Lord Dyson. The second pillar concerns the training 
of judges, lawyers, the Registrar service and staff of the Supreme Court. The third pillar includes the improvement of 
court practices and administrative capacity and the establishment of a monitoring system as far as the implementation 
of reforms is concerned.
205 Law 5(I)/2019 was published in the Official Gazette of the Republic of Cyprus and amended Article 6(3) of Law 
14/60 by providing for the increase of first-instance judges.
206 The appointment process was momentarily frozen since the authorities decided that reform as to the system of judicial 
appointments should take precedence over the appointment of new court personnel. Among the eight projects for 
reforming the administration of justice in Cyprus is the preparation of a comparative study that resulted in the adoption 
of “objective criteria for the appointment, evaluation and promotion of judges”. South Africa, England and Wales, the 
Netherlands, South Korea and Portugal were considered as models or benchmarks for the system in Cyprus. The expert 
report was presented to the Supreme Court on March 2019 in a ceremony with the title “Cyprus: Creation of Objective 
Criteria for the recruitment and promotion of Judges (SRSS/S2018/053)”. This study resulted in the adoption of criteria 
for the recruitment of judges: see Supreme Court of Cyprus, “Procedure and Criteria for the Recruitment of Judges” 
01.10.2019 (in Greek); and the promotion of judges: see Supreme Court of Cyprus, “Procedure and Criteria for the 
Promotion of Judges” 02.10.2019 (in Greek).
207 Jolowicz 2000, p. 348.
208 A. Clarke, “The Woolf Reforms: A Singular Event or an Ongoing Process?”, in Dwyer 2012, p. 34.
209 Ibid, p. 43.
210 Jolowicz 1989, p. 89.
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envisioned in order to enforce procedural discipline on the parties.211 Strengthening the role 
of judges in controlling the parties during the preparatory stages of appellate procedure and 
presentation of cases was considered difficult to implement in common law jurisdictions than in 
any other legal tradition, given the predominance of the ‘adversary’ tradition.212 However, such 
measures have been taken with regard to judicial case management, replacing the Victorian style 
of party-controlled and ‘adversarial’ litigation. This trend altered the passive role of judges, leading 
towards the convergence with the continental European model that, according to Bukhard Hess 
and Piet Taelman, is summarized in Article 3 of the French Code of Civil Procedure, which 
provides that the judge sees to the orderly progress of the proceedings, having the authority to 
define the time limits and order the necessary measures.213 

Following calls for a more active judicial role that recognizes the duty of a judge to intervene, 
where necessary, in the interests of justice and effective docket management was introduced in 
almost all common law jurisdictions.214 This has arguably distorted the traditional perception 
of justice in civil litigation as justice between the parties. This pressure exacerbated by delays 
has resulted in the introduction of case management proceedings, and broadened the idea of 
‘justice’ in order to include considerations as to cost, delay and prejudice to other users of the 
civil litigation system.215 As Dorne Boniface and Michael Legg argue, the traditional view of 
justice has come under sustained attack as efficiency becomes a key requirement of legal systems 
which are publicly funded. Thus, justice takes on a different meaning, i.e. not merely between 
the parties in a particular dispute but dispensed to all court users.216 In this environment, case 
management broadens the view of justice requiring the judge to consider delay and prejudice to 
other users of the civil litigation system.217 

Case management was considered the “jewel in the new procedural crown” in Lord Woolf ’s 
reforms where the idea of the ‘managerial judge’ was introduced.218 That marked a cultural shift 
in civil justice in the common law of England and Wales.219 Jurisdictional competition was also 
a factor in this decision since one of the concerns was that foreign litigants might cease to use 
London as a forum unless the luxuriant system of English procedure was curbed by judicial 
control.220 Common law as well as civil law systems adopted a mixed model which shares 
adversarial and inquisitorial features favoring judicial activism.221  

In general, case management schemes, according to Bobette Wolski, share the following 
features: (i) stipulation by a judge of a timetable for events from the date of commencement to the 

211 Ibid.
212 Ibid, p. 93.
213 See also Max Planck Institute Luxembourg 2017, p. 165. Code de procédure civile - Article 3: “Le juge veille au bon 
déroulement de l’instance ; il a le pouvoir d’impartir les délais et d’ordonner les mesures necessaries”.
214 In fact, the introduction of active case management was already proposed in 1826 by the First Chancery Reform 
Commission, but it took 180 years to be enacted. See A. Clarke, “The Woolf Reforms: A Singular Event or an Ongoing 
Process?”, in Dwyer 2012, p. 44.
215 Boniface, Legg 2010, p. 157.
216 Ibid, p. 158.
217 Ibid. See also the case referred by the authors, Aon Risk Services Australia Limited v. Australian National University 
[2009].
218 Andrews 2000, p. 20. For example, Rule 32.1 of the CPR of England and Wales conferred upon courts the power ‘to 
exclude evidence that would otherwise be admissible”.
219 A. Clarke, “The Woolf Reforms: A Singular Event or an ongoing Process?”, in Dwyer 2012.
220 See also, Andrews 2000.
221 B. Hess, “Judicial Discretion”, in Hess, Storme, 2003, p. 52. See also van Rhee 2007, p. 189-198.
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time of disposition of cases; (ii) enforcement of the timelines and other procedural steps through 
sanctions for non-compliance with the rules and directions; (iii) establishment of different tracks 
for different kinds of cases; (iv) pressure for early listing of cases for hearing; (v) strict control 
of adjournments for the purpose of reducing delay; (vi) procedures that require early exchange 
of documents and information; (vii) disclosure of information to clients by lawyers about 
costs and progress of cases; and (viii) mandatory pre-trial hearings and settlement conferences 
providing directions for the continued conduct of an action.222 An overarching feature of such 
schemes is also the consideration given to the use of ADR. Cyprus scored low in the 2019 Justice 
Scoreboard as far as the promotion and incentives for using ADR methods.223 However, recently 
the courts have been more willing to refer cases to arbitration when faced with issues which 
are highly complex (especially construction disputes), usually inviting the parties to mediate or 
recommending the appointment of an arbitrator.224  

Among the deficiencies that the IPA report has highlighted are weaknesses in the 
management and leadership of the court system in areas such as a lack of forward planning, 
inefficient management of resources, inadequate staff management, and weak internal 
management processes.225 Such weaknesses are predicated on the fact that there is a dependence 
on inadequate and outmoded structures whereby the Supreme Court, in addition to its critical 
legal roles and responsibilities as the highest court in the land, has overall responsibility for the 
effective and efficient management and operations of the courts. Thus, the IPA report highlights 
that the current system fails to provide an adequate infrastructure for the efficient and effective 
administration of justice. Moreover, it is stipulated that the system is characterized by inefficient 
procedures and processes, e.g. the lack of active management of cases through the court system, 
and the lack of supporting ICT systems. The IPA report defines case management in a court 
system as the proactive process of using rules, procedures and practice to move a case from 
initiation to disposition within an acceptable timescale.226 Such case management is divided 
into administrative case management and judicial case management. As indicated, throughout 
the court system in Cyprus administrative case management is rudimentary and there is a lack 
of standardized criteria for judicial case management.227 This was also highlighted in the 2019 
Justice Scoreboard, which indicates that Cyprus offers no case management systems and tools for 
producing court activity statistics.228 The absence of information technology-based case filing and 
tracking systems results in cumbersome procedures, an inability to provide timely information 

222 Wolski 2009, p. 208-9.
223 European Commission, Justice Scoreboard 2019, figure 27. The aggregated data of the Scoreboard for the promotion 
of and incentives for using ADR methods are based on the following indicators: (i) website providing information on 
ADR; (ii) publicity campaigns in media; (iii) brochure to the general public; (iv) court provides specific information 
sessions on ADR upon request; (v) ADR/mediation coordinator at courts; (vi) publication of evaluations on the use of 
ADR; (vii) publication of statistics on the use of ADR; (viii) legal aid covers costs incurred with ADR; (ix) full or partial 
refund of court fees; (x) no lawyer for ADR procedure required; (xi) judge can act as mediator; and (xii) agreement  
reached by the parties becomes enforceable in court (see ibid). 
224 Bank of Moscow (Open Joint Companies) v. Crazieno Holdings Ltd [2016]. 
225 See also Doing Business 2020, Economy Profile: Cyprus, World Bank Group (2020) 53 (Case Management scores 
1.5 out of 6).
226 Institute of Public Administration, Ireland, 2018b, p. 6-7.
227 According to the Doing Business Report of 2020 time standards are not respected in more than 50% of cases. See  
Doing Business 2020, Economy Profile: Cyprus, World Bank Group (2020) p. 54.
228 European Commission, Justice Scoreboard 2019, figure 40.
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to parties to cases and a lack of updated management information.229 The IPA report highlights 
that due to the lack of ICT, legal and stenography supports, judges in district courts can spend 
valuable time taking notes in longhand during hearings, conducting their own legal research, and 
preparing written judgments for even the most minor cases.

The changes introduced and recommended have similarities with approaches taken in 
countries that have experienced financial crises. In Malaysia, one of the first steps to reduce case 
backlog and procedural delays was the introduction of pre-trial case management to the Rules of 
the High Court in 2000.230 The intention was to take control of the progress of a case away from 
the attorneys and move it to the courts. Furthermore, in order to reduce the backlog of cases 
of High Court divisions, new commercial courts and civil courts were created. A possibility of 
court-annexed mediation for commercial, family and other civil cases was created. These reforms 
reduced the number of pending cases by two-thirds.231 However, this did not translate into 
shorter disposition times and higher clearance rates for newly filed cases. The World Bank set the 
training for the judiciary as a high priority for Malaysia.232  

Similar proposals can be seen from the IPA recommendations and proposals for Cyprus 
from the European Commission both with regard to case management as well as training 
of judges. In relation to the former, the IPA report recommends the introduction of a case 
management judge in each district as is the case in comparable jurisdictions such as England and 
Wales, Malta and Ireland.233 Order 30 Rule 9 of the CPR gives judges case management powers 
as follows: 

The Court may, in any event, issue any additional directions, as it considers appropriate 
and just under the circumstances in accordance with the following criteria: 

 -  trying the case as soon as possible;

 - securing the equal treatment of parties; 

 - saving or mitigating expenses; and

 - managing the case according to: 

 - the subject-matter of the dispute, 

 - the importance of the dispute, and 

 - the complexity of the issues raised either of fact or of law.

This Order, a result of recent amendments to the CPR, as Masahiro Kawai and Henrik 
Schmiegelow highlight,234 elevates the common law judge from the function of an arbiter of the 

229 Institute of Public Administration, Ireland, 2018b, p. 6-7.
230 Kawai, Schmiegelow, “Financial Crisis as a Catalyst for Legal Reforms: The Case of Asia”, in Schmiegelow, 
Schmiegelow 2014, p. 400.
231 Ibid.
232 “Malaysia, Court Backlog and Delay Reduction Program: A Progress Report”, August 2011, World Bank.
233 Institute of Public Administration Ireland 2018b, p. 103, p. 131.
234 Referring to similar proposals for Malaysia, Kawai, H. Schmiegelow, “Financial Crisis as a Catalyst for Legal Reforms: 
The Case of Asia”, in Schmiegelow, Schmiegelow 2014, p. 414. Lord Justice Jackson also recommended the enhancement 
of the courts’ role and approach to case management by allocating cases to judges who have relevant expertise; ensuring 
that a case remains with the same judge; standardizing case management directions; and ensuring that case management 
conferences and other interim hearings are used as effective occasions for case management and do not become formulaic 
hearings generating unnecessary cost. See Review of Civil Litigation Costs: Final Report, December 2009, see page xxiii.
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contest between lawyers “presenting unlimited arguments of fact and of law” to that of a manager 
of procedure who is called to narrow issues, separate relevant from irrelevant facts and supply 
legal knowledge as a public good according to the principle iura novit curia.235 This principle 
along with the principle of da mihi factum dabo tibi jus are seen as entailing an obligation for the 
court to independently and ex officio consider which legal rules, whether national or foreign, are 
relevant and applicable to the case.236 The court, based on these principles, is not bound by the 
parties’ legal qualification of the dispute and must complete and/or substitute the parties’ legal 
argumentation, staying, though, within the limits of the claim and the factual background of the 
case, and respecting the rights of defense.237 

Therefore, the Order constitutes a step away from the traditional lawyer-dominated 
common law procedure to the traditionally judge-managed civil law procedure in line with 
modern procedural law which is oriented towards flexibility exercised by managerial judging.238 
This may explain the inconsistency in interpretation and application of rules and practice 
directions by the judiciary as referred to by the IPA report with regard to the newly adopted 
Orders (Order 25 and 30 of CPR). In any case, it is evidence of the trend towards giving greater 
powers to courts to manage cases, especially when a case involves a weaker party, i.e. a consumer. 
Judith Resnik criticized such reforms as allowing judges a firmer hand in disposing of cases in 
an effort to reduce counsel’s control of litigation. This managerial role of judges shapes litigation 
and influences results, thus giving them greater power, while disregarding the restraints in 
judicial authority formerly placed under the adversarial system.239 She also expressed the concern 
that “managerial judges” work beyond the public view with no obligation to provide written, 
reasoned opinions, out of reach of appellate review. As stated in Abbey National Mortgages plc 
v. Key Surveyors Nationwide Ltd, “to expedite the just dispatch of cases is one thing; merely to 
expedite the dispatch of cases is another”.240  

6.5.1.2 Training of Judges

The introduction of a school for training judges was the first of the eight projects for 
reforming justice in Cyprus. The recommendations provided in the report of Jeremy Cooper 
were approved by the Supreme Court.241 The realization of the problem of inexistence of lifelong 
training of judges in Cyprus by the European Commission comes at a time when other common 
law countries have also recognized that the complexities of the laws and regulations governing 

235 According to Hess, the clearest formulation of the principle is found in Article 12 of the French Code of Civil 
Procedure which provides that: “[t]he judge settles the dispute in accordance with the rules of law applicable thereto. 
He must legally qualify or re-qualify the disputed facts and deeds notwithstanding the legal qualification given by the 
parties. However, he may not change the legal qualification or the legal ground where the parties, pursuant to an express 
agreement and in respect of such rights that they may freely dispose of, have bound him by such legal qualifications 
and legal grounds to which they intend to limit the debate” [translation by the authors]. See Max Planck Institute 
Luxembourg 2017, p. 171.
236 See ibid, p. 170-171.
237 Ibid, p. 171.
238 Kawai, H. Schmiegelow, “Financial Crisis as a Catalyst for Legal Reforms: The Case of Asia”, in Schmiegelow, 
Schmiegelow 2014, p. 414. B. Hess, “Judicial Discretion”, in Hess, Storme, 2003, p. 66.
239 Resnik 1982, p. 374.
240 [1996] 186-187, as per Sir Thomas Bingham.
241 The legislative framework went before the House of Parliament for deliberation on October 2019. Law on the 
Establishment and Operation of a School for Training Judges; Law Amending Article 3 of the Courts of Justice Law.

281



Part II

modern economies and societies require a thorough legal education of judges.242 Contrary to 
traditional stereotypes of common law judges as being ready equipped with the general skills 
needed to perform their role upon their appointment, judicial education and training has now 
become commonplace.243  

According to the 2019 Justice Scoreboard, 80% of the total number of Cypriot judges 
participate in continuous training activities in EU law or in the law of another Member State.244 
Nonetheless, Cyprus does not provide specific training activities on judge craft, IT skills, court 
management and judicial ethics.245 Recently, amid allegations of Supreme Court judges’ conflict 
of interests presiding over court cases against Cyprus banks,246 the Supreme Court adopted a 
Code of Ethics for judges based on the Bangalore Principles of Judicial Conduct adopted by the 
Judicial Group on Strengthening Judicial Integrity247 as well as the Guide to Judicial Conduct 
applicable in the UK.248  

Judicial appointments in Cyprus are based on a successful career in the legal profession 
while a direct appointment to the higher ranks of first-instance judges or even the Supreme 
Court is possible.249 Nevertheless, and despite the common law attitude, the profession of judge 
in Cyprus resembles continental European models of a hierarchical, career-based judiciary.250 
The idea of judicial education in the common law was traditionally regarded as a threat to 
judicial independence, whereas it is now argued that it could enhance rather than threaten the 
independence of the judiciary.251 However, the safety valve provided by the common law system 
was the standard of a practitioner being reputable among members of the Bar and the legal 
profession.252 This requirement is absent in the legal system of Cyprus.253  

6.5.1.3 Specialized courts

The introduction of a Commercial Court in the model of Ireland that will deal with high 

242 See for example the Declaration of Judicial Training Principles of the International Organization for Judicial Training 
unanimously adopted by 129 judicial training institutions from 79 countries including common law jurisdictions. 
Declaration of Judicial Training Principles with Explanatory Commentaries (2017).
243 In 1979 a Judicial Studies Board was set up in England and Wales which in 2011 became the Judicial College.
244 European Commission, Justice Scoreboard 2019, Figure 36.
245 Ibid, Figure 37. A number of training seminars have been conducted by the Department for Reform and Training of  
the Supreme Court of Cyprus in collaboration with the Academy of European Law (ERA) on various subjects.
246 See also the Council of Europe’s Group of States against Corruption (GRECO) Fourth Round Evaluation Report 
on Cyprus emphasizing the deficiency in adopting the standards for corruption prevention by the judiciary in Cyprus. 
Compliance Report Cyprus: Fourth Evaluation Round, Corruption prevention in respect of members of parliament, 
judges and prosecutors; Adopted by GRECO at its 80th Plenary Meeting, 18-22 June 2017. In 2017 a Judicial Training  
Office dedicated to training judges with respect to ethics was created by the Supreme Court of Cyprus.
247 As revised at the Round Table Meeting of Chief Justices held at the Peace Palace, The Hague, November 25-26, 2002.
248 Guide to Judicial Conduct, Courts and Tribunals Judiciary, revised in March 2020.
249 Hatzimihail 2017a, p. 235. In order to become a district court judge the requirements are “high moral standards” and 
a minimum of 6 years of experience in legal practice. The common law requirement of a distinguished practitioner is not  
applicable, thus in the absence of judicial training, and reputation among the Bar and the legal profession.
250 Ibid.
251 Glazebrook 2013, p. 9.
252 See also Hatzimihail 2017a.
253 As Hatzimihail argues reputations in Cyprus are easily confirmable given the size of the legal profession. Hatzimihail  
2017a, p. 236.
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value commercial cases as well as admiralty cases,254 which are currently under the jurisdiction of 
the district courts, as well as the establishment of an Administrative Court reflects the mentality 
prevalent in the continental legal tradition of a selective resort to specialized tribunals that 
provide expert decision-making. The Commercial Court is presumably in line with the efforts 
of the government to expedite the resolution of civil and commercial disputes which present 
the most delays before courts. However, the Commercial Court will only deal with high value 
claims,255 indicating rather that the introduction of a commercial court falls within the wider 
trend towards keeping up with judicial competition after Brexit.256  

Judicial competition is an important factor towards the development of such specialized 
courts, in particular commercial courts dealing with international commercial cases. The 2019 
DBR stresses that the “top 10 ranking economies in the ease of doing business ranking share 
common features of regulatory efficiency and quality, including […] specialized commercial 
courts”.257 In France and Germany, in particular, there is a desire to improve their national 
reputations as centers of commercial law and of commerce generally.258 As Man Yip notes: “[l]egal 
services can be a highly profitable industry”.259 This competition has resulted in the emergence of 
international commercial courts in the last decade in four jurisdictions: the Dubai International 
Financial Centre Courts, the Qatar International Court, the Abu Dhabi Global Market Courts 
and the Singapore International Commercial Court, and the expected introduction of other 
commercial courts in others.260 These courts have some unique features when compared with 
international domestic courts, making them ‘particularly attuned to the needs and realities of 
international commerce’.261  

The introduction of a Commercial Court comes also at a time when the European 
Parliament called for a debate about how commercial law competence in the EU can be increased. 
To that end, it has commissioned a study on “Building Competence in Commercial Law in the 
Member States”262 which has found that commercial law competence is unevenly distributed 
across countries and across the EU.263 Parties in international contracts as a result of the high cost 
of litigating in England, according to the study, may choose their home country or the home 
country of their contracting partner; however, the civil justice systems of certain Member States 

254 A Commercial Court also exists in England and Wales as a specialist subsection of the Queen’s Bench Division of the 
High Court of Justice.
255 Claims of over €2 million while the claim value under the Doing Business Reports standardized case is at €40,661. 
Therefore, the purported introduction of a Commercial Court will not remedy the problem of delays seen in civil and 
commercial cases, since only approximately 300 claims of over €2 million per year appear before Cypriot courts.
256 See also, Antonopoulou 2019: about the Netherlands Commercial Court and the German Chambers for International 
Commercial Disputes; see also Peetermans, Lambrecht 2019.
257 Doing Business 2019, Training for Reform, 16th Edition, 1. See also, Kramer, Sorabji 2019.
258 Kramer, Sorabji 2019, p. 1.
259 Yip 2019, p. 81.
260 Germany has also introduced special chambers for international commercial matters at the District Courts in Frankfurt 
and Hamburg (proceedings may be in English upon agreement of the parties). In France, a chamber for international 
commercial matters was established at the Cour d’appel in Paris (English speaking). In Belgium the government is 
considering the introduction of a Brussels International Business Court. In the Netherlands, the Netherlands Commercial 
Court began operations in 2019.
261 S. Menon, “International Commercial Courts: Towards a Transnational System of Dispute Resolution”, Opening 
Lecture for the DIFC Courts, Lecture Series 2015. See also, Godwin, Ramsay, Webster 2017. 
262 Study for the JURI Committee, Legal and Parliamentary Affairs, Directorate General for Internal Policies of the 
Union, September 2018, authored by G. Rühl.
263 Ibid, p. 7.
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do not live up to the expectations of commercial parties. Among the recommendations of the 
study was the establishment of a European Commercial Court to complement the courts of the 
Member States and offer commercial litigants an international forum for settling cross-border 
disputes.264  

Richard Posner realized the need for common law, when the judiciary is burdened with 
unbearable caseload that results in huge efficiency losses, to switch to the European model of 
specialized courts. Specialization, according to Posner: 

enables an indefinite increase in caseload to be more or less effortlessly 
accommodated: one can have as many courts as there are fields of law, and with 
each having its own exclusive domain […].265 

The creation of a separate administrative law court in Cyprus is an originality compared 
to other mixed jurisdictions since they have unitary court structures and a specialization in the 
civil law or in any particular filed is ‘scarcely imaginable’.266 It also reflects the mentality prevalent 
in the continental legal tradition of a selective resort to specialized tribunals that provide expert 
decision-making.267 The absence of such separate divisions or hierarchies of courts in other mixed 
jurisdictions is indicative of the unwillingness to grant the pre-eminence that civil law enjoys 
on the continent. In the case of Cyprus, the creation of a separate Administrative Court falls 
within the efforts to shift away from the modern tendency where public law cases overwhelm 
the system.268 Elisabetta Silvestri argues that the problem may be tackled by other strategies that 
are less disruptive of the established judicial organization of a given legal system, namely, better 
geographical distribution of courts, more efficient internal organization, recruitment of law clerks 
and judicial assistants and extensive use of case management, or alternatively pinning down the 
causes of the problems itself so as to discover what makes people inclined to resort to litigation.269 
Nonetheless, specialized courts are seen as having certain virtues, among which is the quality of 
the decisions, the consistency in judicial decisions contributing towards a higher degree of legal 
certainty, the adoption of better solutions to the individual case, and, as mentioned, the efficiency 
in the disposition of cases all contributing towards better customer satisfaction.270 Specialized 
courts, however, pose a risk of insularity and compartmentalization of knowledge as well as a risk 
to judicial creativity through the production of monolithic caselaw. The idea, most prevalent in 
the common law, of decision-making by generalists (lay juries and/or generalist judges) that has 
been under threat in the last decade271 is now also affecting the legal system of Cyprus with the 
introduction of specialized courts.

The unwillingness to grant a pre-eminence upon civil law in Cyprus is apparent by the 

264 Ibid, p. 9. Similar to the optional legal regime of the Common European Sales Law, a European Commercial Court 
will enhance vertical jurisdictional competition. See in relation to CESL Smits 2013b, 51-68. Smits’ observations on 
the CESL becoming an attractive competitor in the law market, namely, the need to be different from existing options 
by offering more innovative solutions, enabling parties to recognize the benefits of such a choice, and having a low cost 
compared to other available options, holds true for a potential European Commercial Court. See also, Smits 2012, p. 
904-917.
265 Posner 2006, p. 1050.
266 Palmer 2012, p. 46.
267 Koch Jr 2004, p. 142.
268 Palmer 2012, p. 46.
269 Silvestri 2014, p. 168.
270 Ibid.
271 Kritzer 2013, p. 51; Cheng 2008, p. 519.
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refusal to revert to the original constitutional arrangement, despite the fact that the creation 
of a separate administrative law court is seen as an originality when compared to other mixed 
jurisdictions. Even though the Constitution provided for the Supreme Constitutional Court as a 
separate court dealing with constitutional and administrative matters, the legislature decided to 
create a new court that would have jurisdiction over administrative matters. At the same time, 
the creation of a second-tier court of appeal is under consideration again in order to deal with 
the unbearable caseload. These problems would have been solved by reverting to the original 
constitutional arrangement;272 however, the government and the legislature adopted the position 
promoted by the judicial establishment of keeping the unified Supreme Court intact.273 The 
justification for such a decision is said to be the fact that the necessity behind the adoption of 
the Supreme Court did not cease to exist, since under the doctrine of necessity, as a result of the 
departure of the foreign judges, the courts established by the original constitutional arrangement 
could not operate normally. Nevertheless, the legal community in Cyprus is generally calling 
for further specialization and training of judges, in part reflecting the cleavage between lawyers 
trained in the continental legal tradition and lawyers with a common law background.274 

6.5.1.4 Court automation

In a rapidly changing world, especially in the field of financial services, the law and the 
judiciary should cope with the demands for swiftness of the judicial process. Sir Geoffrey Vos 
articulated it correctly when he emphasized that it is unreasonable to expect citizens to wait 
years for a just outcome to a simple dispute in today’s world where “you can […] get everything 
you want in the world the same day or the next day by a few clicks on your mobile phone”.275 
Hence, the judiciary needs to accelerate the modernization of the way we resolve disputes in 
an environment where Fintech,276 Legaltech277 and Regtech278 are developing and changing the 
way in which legal services are delivered.279 As the integrity of the judicial system is slipping, 
potential court users will only wish to resolve their business disputes if they have confidence in 
its integrity. Improvements in the enforcement of contracts, and thus the delays before courts, 
will result in a more trustworthy and reliable system not only for national clientele but also for 
overseas investors. 

Since it is projected that such systems along with mediation and the Ombudsmen schemes 
are expected to absorb much of the small legal work in years to come, the outsourcing of dispute 
resolution and the devolution to administrative entities raises the need for development of other 
dispute resolution mechanisms that can satisfy litigants’ needs, especially consumer disputes. Lewis 
Shand Smith and Nial Vivian argue that in the wake of changes to civil procedure, courtroom-

272 See Section 2.6.2.
273 Hatzimihail 2017a, p. 224.
274 For an argument in favor of court specialization see the late A. Markides, “Judges without Training and Specialization”, 
Politis Newspaper, 25 March 2018 [in Greek]. Markides held a degree from Athens Law School.
275 G. Vos, The Foundation for Science and Technology, Debate on how the adoption of new technology can be 
accelerated to improve the efficiency of the justice system, 20th June 2018.
276 See also, Schueffel 2016, p. 32-54.
277 See also, Hartung, Bues, Halbleib 2018.
278 See also, Arner, Barberis, Buckley 2017, p. 371-415.
279 On Fintech and the transformations being undertaken in the banking industry as a result of the entry of Big Tech 
companies into retail banking see J. Padilla, M. de la Mano, “Big Tech Banking”, December 2018, available at SSRN. 
On the impact of blockchain technologies and smart contracts on dispute resolution see Ortolani 2019, p. 430-448.
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based approaches to dispute resolution, already lengthy and costly, will deter consumers from 
pursuing justice.280 Online Dispute Resolution is projected as an alternative to regular courts 
that can assist in limiting the administrative frustrations of courts, simplify and humanize legal 
procedures and empower people to negotiate, mediate and submit any unresolved issues to 
courts.281 Various jurisdictions have introduced online courts to deal with small claims,282 while 
the Business and Property Courts established in the UK bring together commercial, intellectual 
property, insolvency and technology expertise and construction and Chancery expertise in one 
place.283 Online filing of all court documents in the latter courts is compulsory and orders are 
produced electronically, and some hearings employ digital case management systems.284 The 
most notable feature of the administration of courts in Cyprus, on the other hand, is the lack 
of internal information technology infrastructure and facilities and of online services to the 
public.285 This, according also to the review by the IPA, means that the courts struggle to meet 
the demands of an increasingly computer literate staff and clientele.286    

The proposed E-Justice system purports to comprehensively achieve the networked 
computerization of all major aspects of court administration and hearings which will be 
implemented in all courts and court offices. The system will provide, inter alia, for electronic 
submission of documents and prosecutions that will necessitate direct interfaces with the legal 
profession, the police, the prosecution service and the public.287 This will lead to cases being 
recorded on an electronic register which can be utilized for data and statistical collation as well as 
for statistical analysis for the production of management information and reports. Before courts, 
this will translate into the collation and presentation of pleadings by reference to electronic 
files rather than voluminous hardcopy files which are currently being presented to the courts. 
Engaging technology in dispute resolution will speed up the process dramatically; however, 
training for all stakeholders is required as well as a change of culture. Along with the reduction 
of reliance on paper, a reduction in the need for physical hearings needs to be considered since 
the example of other jurisdictions shows that technological options are available in certain cases 
rather than real-time court hearings.288 Nevertheless, the system, although planned to be in place 

280 Shand Smith, Vivian 2014. See also, Hodges, Benöhr, Creutzfeldt-Banda 2012: who argue that Consumer ADR has 
considerable potential in providing access to justice for mass similar small-value consumer to business claims but also 
offering considerable regulatory possibilities through supporting high standards of behavior in markets.
281 See Hague Institute for the Innovation of Law 2016.
282 Examples can be seen from the UK, Ireland and the Netherlands. See to that end, Civil Justice Council, Online 
Dispute Resolution for Low Value Civil Claims: Online Dispute Resolution Advisory Group, February 2015.
283 The Business and Property Courts (B&PCs) were launched in July 2017 and became operational on 2nd October 
2017.
284 See Vos, op. cit. note 275.
285 See also Doing Business 2020 Economy Profile: Cyprus, World Bank Group (2020) 54 (on court automation and the 
absence of electronic filing of cases, electronic service of process and electronic payment of fees).
286 Institute of Public Administration, Ireland 2018b, 83. The procurement process is still under evaluation and the 
contract was scheduled to be awarded in 2018, with development complete by 2019 and user acceptance testing by 2020.
287 Ibid.
288 Sir Geoffrey Vos in “The Foundation for Science and Technology”, op. cit. note 275, describes the process for a 
freezing order before the Business and Property Courts of the UK as being lodged online, the relief could be granted 
online, the judge could consider the material filed online, ask any questions and receive answers and make the appropriate 
order online. A real-time hearing whether electronic or in person could be convened only in cases where it is deemed 
necessary. This is of benefit to the users of the judicial process, namely citizens, since cases can be resolved without paying 
law firms large amounts to sit for hours or days listening to material that they can pick up online in far less time.
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from 2020,289 is yet to be adopted. In any case the adoption of an e-justice system would mean 
that an antiquated system of civil procedure will most probably be still in place, dating back to 
the 1900s, along with a modern system of court automation. Nevertheless, the combination of 
legal reform and introduction of court automation and digitalization increases risks since users 
need to be integrated within both systems. Indeed, the complexity of implementing information 
technology infrastructure in a court system usually underestimates the risks since the amount of 
change from such implementation is enormous.

In conclusion, piecemeal changes introduced and awaiting adoption in Cyprus do not 
seem to appropriately tackle the problem of overextended courts and caseloads. Raising court 
fees in an effort to reduce the huge backlog of cases in the absence of other measures may 
amount to a violation of Article 6 of the European Convention on Human Rights. The efficiency 
devices that were proposed in other jurisdictions involve the use of special appellate jurisdictions, 
that is, courts which are not part of the normal appellate hierarchy or which are composed of 
fewer judges than the normal as well as devices directed specifically to the actual handling of the 
cases.290 The legislature is contemplating a proposal by the executive for the introduction of a 
second-tier court of appeal as a result of the IPA proposals. However, reverting to the original 
constitutional setting of a Supreme Constitutional Court having trial-instance jurisdiction over 
administrative law cases and dealing with constitutional matters, and a High Court having, inter 
alia, second instance jurisdiction over civil and criminal cases would have remedied the problem 
in a more cost-efficient manner. The justification for such a decision was said to be the fact that 
the necessity behind the adoption of the Supreme Court did not cease to exist, since under the 
doctrine of necessity, as a result of the departure of the foreign judges, the courts established 
by the original constitutional arrangement could not operate normally. Nevertheless, the legal 
community in Cyprus is generally calling for further specialization and training of judges, in 
part reflecting the cleavage between lawyers trained in the continental legal tradition and lawyers 
with a common law background.291  The stakeholders eventually decided to revert to a modified 
version of the original setting by reintroducing the Supreme Constitutional Court without its 
original administrative law jurisdiction, and a High Court acting as a second tier having appellate 
jurisdiction following the IPA’s recommendations for the introduction of a second-tier court of 
appeal.292   

6.6 Enforcement and the Impact of EU Law

Economic analysis is predicated on the assumption that individuals can use enforceable 
contracts to improve their well-being. Such contracts, according to scholars of the economic 
analysis of law, are enforced by courts perfectly and freely. According to Djankov et al., the 
view of perfect enforcement contrasts sharply with the empirical observation that courts are 

289 A new law is expected to be adopted that amends Law 14/60 by introducing the electronic submission of documents. 
Amendment of Article 69 of Law 14/60. 
290 Jolowicz 2000, p. 343.
291 See Sections 6.5.1.2 and 6.5.1.3.
292 See legislation originally named as the “11th Amendment of the Constitution of Cyprus, Draft Bill”, before the 
House of Representatives as the “22nd Amendment of the Constitution of Cyprus, Draft Bill”. Administration of Justice 
(Amendment) Law of 2019, Courts of Justice (Amendment) (No 2) Law of 2019.
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slow, inefficient and even corrupt.293 The argument is made that the enforcement of contracts 
by courts rather than the negotiation of contracts often limits Pareto-improving trade.294 This 
is based on the evidence showing that relational contracts have an advantage over the courts 
in that the participants may have better information than any third party. Simon Johnson et 
al. also argue that while informal relationships are the main basis for companies entering into 
contracts, the formal institutions also foster contracting since they encourage companies to 
take on new partners other than the intercompany relationships already existent in relational 
contracts.295 Stewart Macaulay, drawing on sociological ideas and empirical investigation, found 
that non-contractual relationships are common in industry.296 Marc Galanter emphasizes the 
incommensurability of law in action with the law on the books based on variant readings in 
any complex system of general rules.297 However, he does not assert that courts are unimportant 
in social ordering but rather underlines that participants can devise more satisfactory solutions 
to their disputes than professionals constrained to apply general rules on the basis of limited 
knowledge of the dispute.298 The courts, based on Galanter’s view, confer on the parties a 
‘bargaining endowment’, a set of counters that can be used in bargaining between disputants. 
In other words, courts’ contribution in dispute resolution is to offer a background of norms and 
procedures against which negotiations and regulation in both private and governmental settings 
take place. Robert Ellickson, in his influential work, investigated how residents of rural Shasta 
County in California resolve a variety of disputes that arise from wayward cattle and found that 
neighbors apply informal norms rather than formal legal rules to resolve their disputes.299 All of 
these scholars suggest that informal contract enforcement is an efficient solution to court failures. 

The traditional perception of civil justice is aimed at the protection of the rights of private 
litigants, whereas the constitutional concept of access to justice is aimed at protecting the 
individual’s subjective rights.300 Yet, the concept of enforcing mandatory law, such as consumer 
protection legislation, focuses rather on safeguarding the underlying public interests.301 However, 
public interests and subjective individual rights may be aligned in particular with regard to 
consumer protection.302 Therefore, civil procedure is called upon to implement general public 
interests. European regulatory private law also deals with enforcement, marking an evolution 
away from traditional private law adjudication.303 In the regulatory paradigm, the perspective 
shifts from individual rights to collective enforcement via courts or administrative authorities or 
even alternative dispute resolution schemes. Despite the principle of procedural autonomy, the 

293 Djankov, La Porta, Lopez de Silanes, Shleifer 2002. 
294 Johnson, McMillan, Woodruff 2001.
295 Ibid.
296 Macaulay 1963.
297 Galanter 1981, p. 1-49.
298 Ibid, p. 2.
299 Ellickson, 1991.
300 B. Hess, “The Role of Procedural Law in the Governance of Enforcement in Europe”, in Micklitz, Wechler 2016, p. 
348.
301 The CJEU has repeatedly qualified protection under Directive 93/13 as a matter of ‘public interest’, see for example  
C-243/08 Pannon GSM Zrt. v. Erzsébet Sustikné Győrfi [2009] para. 31.
302 B. Hess, “The Role of Procedural Law in the Governance of Enforcement in Europe”, in Micklitz, Wechler 2016, p. 
348.
303 Comparato, Micklitz, Svetiev, “The regulatory character of European private law”, in Twigg-Flesner 2016, p. 42.
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EU has already enacted legislation in the field of private law enforcement.304 
Private litigation may thus be used towards achieving certain regulatory or public goals. 

In that regard, access to justice has taken on a new meaning since the LOT. Their findings can 
arguably be extended to consumer law in the broad sense, i.e. a shareholder or investor is also 
a consumer in the sense and ambit of European consumer law. This poses important questions 
as to the role of private litigation in market regulation.  The LOT contributes to the field of 
consumer and other regulatory law if seen in its historical context i.e. since public regulation 
has been retreating from certain economic and social areas, a regulatory gap appears that can 
be filled with private litigation.305 In that respect, private litigation is presented as a potentially 
efficient tool that is useful to achieve certain regulatory or social goals. On the other side of the 
spectrum, using private litigation as a regulatory tool inserts courts into matters that are better 
left to administrative agencies. It contradicts the idea of a lawsuit as a vehicle for settling disputes 
between private parties about private rights.306  

Enforcement considerations in the area of private law aiming at regulating human behavior 
are rejected in national legal systems since the view is that the sole purpose of private law is to 
do justice between two private parties.307 Civil procedure, therefore, serves private institutional 
interests instead of public interests.308 On the other hand, according to the European Commission, 
the ex officio control of unfairness of contract terms is the procedural consequence of the fact that 
the unfairness of contract terms and their non-binding nature are mandatory rules of public 
policy which apply ex jure and which are legal aspects that, therefore, do not depend on any 
party invoking it.309 The understanding in both legal traditions of the West, though, is that 
civil procedure is part of the private domain outside of the concern of the state, an expression 
of the principle of party disposition or Dispositionsmaxime.310 This principle includes a number 
of elements such as party application, private assertion of defenses and counterclaims, judgment 
limited to the scope of the application, the party’s exclusive right to challenge a judgment, and 
the party’s exclusive right to settle a case.311 The private character of civil procedure implies 
private control of substantive rights as well as domination by the parties over the unfolding of 
the proceedings.312 However, increasing considerations of public interest in private litigation have 
altered this principle of party disposition. 

Litigation that follows a regulatory pattern features a party structure that is subject to 
change over the course of the litigation, a mixed nature of the procedure with negotiation 
and mediation at every point, and a judge that is the dominant figure in the organization and 

304 Directive 2009/22/EC on injunctions for the protection of consumers’ interests L 110/30; Regulation 524/2013 
on online dispute resolution for consumer disputes and amending Regulation 2006/2004 and Directive 2009/22/
EC L165/1; Directive 2013/11/EU on alternative dispute resolution for consumer disputes and amending Regulation 
2006/2004 and Directive 2009/22/EC.
305 A. Halfmeier, “The role of private litigation in market regulation: beyond legal origins”, in Devenney, Kenny 2012,  
p. 300. See infra Chapter 3.
306 Chayes 1976, p. 1281.
307 Wagner 2014, p. 168.
308 Maxeiner 2003, p. 159.
309 European Commission, Guidance 2019b, p. 56.
310 Van Caenegem, op. cit. note 24, p. 14. See also Max Planck Institute Luxembourg 2017, p. 158.
311 Ibid, p. 15.
312 Ibid. Both the common law as well as the jus commune were characterized by the minor role of the judge in such 
proceedings.
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guidance of the case.313 According to Abram Chayes, this leads to the diffusion of the party 
structure since fact issues are no longer sharply drawn in a confrontation between two adversaries. 
Nevertheless, according to Wagner, the reluctance to think in terms of incentives and behavioral 
outcomes when it comes to enforcement is further aggravated by the indifference towards under-
enforcement, that is, a claim is only brought if a claimant decides to do so. This is in sharp 
contrast to the position taken under EU law.314 

6.6.1 Effective enforcement as a principle of EU law

EU law is based on a “triad of effectiveness, proportionality and dissuasiveness – or 
deterrence - as a standard test for sanctions against violations of EU law. This triad on 
enforcement of EU law in general and on the remedies for violations of EU law in particular 
has been developed by the CJEU and has been assimilated in EU legislation. Directive 2011/83/
EU on consumer rights provides in Article 23(1) that Member States must ensure that adequate 
and effective means exist to ensure compliance with the Directive and that penalties are effective, 
proportionate and dissuasive (Article 24(1)). Member States have the task of providing effective 
enforcement of consumer rights, a choice partly influenced by a lack of competence as well as the 
principle of procedural autonomy.315 However, as Kerameus points out, this autonomy is largely 
artificial since there are aspects of procedural rules which are closely connected to substantive 
law that any sensible harmonization of the latter requires a corresponding remolding of the 
relevant procedural rules.316 Since harmonization had not resulted in the projected results as 
far as compliance with EU law is concerned, the EU decided to enhance enforcement with the 
New Deal for Consumers.317 The principle of procedural autonomy has been subject to critical 
rethinking through the principle of effectiveness allowing European law to be incorporated 
into the different Member States’ internal procedures, eroding the autonomy doctrine with 
the ultimate goal of ensuring the right to an effective remedy.318 The CJEU has developed the 
principles of equivalence and effectiveness further with regard to consumer law and especially 
Directive 93/13, drawing a number of procedural requirements from them in order to ensure 
that consumers are effectively protected against unfair contract terms.319 

The principle that sanctions provided by Member States must have a “real deterrent effect” 
developed into a general principle of EU law. The principle of equivalence provided that national 
rules on remedies in case of infringements of EU law must not be “less favorable than those 
governing the same right of action on an internal matter”320  and not render it “impossible in 
practice to exercise the rights which the national courts must protect”.321 Furthermore, in a 
number of cases the CJEU insisted that sanctions for violations of EU law had to be “effective, 

313 Chayes 1976.
314 Wagner 2014, p. 169.
315 F. Caffaggi, A. Nicita, “The Evolution of Consumer Protection in the EU”, in Eger, Schäfer 2012, p. 276.
316 Kerameus 2003, p. 446.
317 See Section 6.7.
318 Paglietti 2015, p. 225. Regulation (EU) no. 655/2014 establishing a European Account Preservation Order procedure 
to facilitate cross-border debt recovery in civil and commercial matters [2014] OJ L 189/59, according to Paglietti, can 
be seen as an instance towards the Europeanization of civil procedure.
319 European Commission, Guidance 2019b, p. 52.
320 C-45/76 Comet VC v. Produktschap voor Siergewassen [1976]. 
321 C-33/76 Rewe Zentralfinanz eG v. Landwirtschaftskammer für das Saarland [1976].
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proportionate and dissuasive” also in the sphere of procedural law. According to the CJEU, 
“infringements of Community law are penalized under conditions, both procedural and 
substantive, which are analogous to those applicable to infringements of national law of a similar 
nature and importance and which, in any event, make the penalty effective, proportionate and 
dissuasive”.322 The principle of effectiveness acted as a vehicle for the development of guidelines 
that national legal systems had to satisfy when sanctioning violations of EU law. 

6.6.1.1 The ex officio examination of unfair terms

The CJEU has held in a number of cases that if a national procedural provision makes the 
application of EU law impossible or excessively difficult, the role of that provision is analyzed, 
its progress and its special features, taking into account the principles which lie at the basis of 
the national legal system, including the protection of the rights of the defense, the principle of 
legal certainty, and the proper conduct of the proceedings.323 In Banif Plus Bank,324 the Court 
held that the obligation for the Member States to ensure the effectiveness of the rights that the 
parties derive from Directive 93/13 against the use of unfair clauses implies a requirement of 
judicial protection, also guaranteed by Article 47 of the Charter of Fundamental Rights, that is 
binding on the national court. That protection must be assured both as regards the designation 
of courts having jurisdiction to hear and determine actions based on EU law and as regards the 
definition of detailed procedural rules relating to such actions. In fact, the Court required, based 
on the principle of effectiveness and notwithstanding rules of domestic law to the contrary, the 
national court to apply of its own motion certain provisions contained in directives on consumer 
protection.325 According to the Court, Article 7(1) of Directive 93/13 read in conjunction with 
its 24th recital obliges the Member States to provide for adequate and effective means ‘to prevent 
the continued use of unfair terms in contracts concluded with consumers by sellers or suppliers’. 
However, in the absence of harmonization of the national procedures for the enforcement of 
the rights consumers enjoy under Directive 93/13, the rules providing for the admissibility of 
claims based on the alleged unfairness of terms included in consumer contracts are a matter for 
the national legal order of each Member States, in accordance with the principle of procedural 
autonomy. This is on condition, though, that the rules providing for such admissibility are no 
less favorable than those governing similar domestic actions in accordance with the principle of 
equivalence and do not make it in practice impossible or excessively difficult to exercise the rights 
conferred on consumers by EU law (principle of effectiveness).326 

 Thus, national courts have to obtain the necessary legal and factual elements in order to 
be able to assess the fairness of the contractual terms. However, in Asturcom Telecomunicaciones,327 

322 C-68/88 Commission v. Hellenic Republic [1989], para 24.
323 C-413/12 Asociación de Consumidores Independientes de Castilla y León [2013].
324 C-472/11 [2013].
325 C-168/05 Mostaza Claro [2006].
326 See also C-483/16 Zsolt Sziber v. ERSTE Bank Hungary Zrt, Opinion of the Advocate General Wahl. Froukje Faber v. 
Autobedrijf Hazet Ochten BV, it was held that: “[d]etailed procedural rules which [...] would prevent both the court at first 
instance and the appellate court before which a guarantee or warranty claim based on a contract of sale has been brought, 
from classifying, on the basis of the matters of fact and of law which they have at their disposal or may have at their 
disposal simply by making the consumer subject to the obligation to carry out a full legal classification of his situation 
himself, failing which he would lose the rights which the EU legislature intended to confer on him by means of Directive 
1999/44 […] would not comply with the principle of effectiveness.” C-497/13 [2015] para. 44.
327 C-40/08 [2009].
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the Court held that the principle of effectiveness could not be stretched so far as to mean that a 
national court was required not only to compensate for a procedural omission on the part of a 
consumer who was unaware of his rights, but also to make up fully for the total inertia on the 
part of the consumer concerned who had not engaged with the judicial enforcement procedure 
at any stage. In Banco Santander SA v. Cristobalina Sánchez López,328 Advocate General Wahl 
emphasized that the power to examine, ex officio, the unfairness of the terms of a contract cannot 
extend to a procedure for recognition of rights in rem which is independent from the procedure 
for the award of a property.329 In ERSTE Bank Hungary v. Attila Sugár,330 the Court held that 
Directive 93/13 does not preclude national legislation which allows a notary who drew up in due 
form an authentic instrument concerning a contract concluded between a seller or supplier and a 
consumer, from affixing the enforcement clause to that instrument or refusing to cancel it when 
no review of the unfairness of the contractual terms has been performed at any stage.331  

Therefore, the Court will have the final say as to whether a national procedural provision 
complies with the principle of effectiveness. To that end, various EU countries have set out 
provisions in their civil procedure codes aimed at improving the legal framework and allowing 
consumers to raise substantive objections when opposing the enforcement of a contract.332 
Provisional measures in the form of a prohibitory or negative injunction (Mareva injunction) 
have acted as a form of protection against the dissipation of assets in the legal system of Cyprus. A 
case before the District Court of Nicosia brought by a borrower and the guarantor against a bank 
for a loan contract, which provided for the exchange rate to be paid in a foreign currency (CHF), 
led the Court to the decision to freeze the monthly repayment of the mortgage loan in CHF as 
the calculation of the interest rate was not clear in the loan agreement.333 Therefore, the bank 
failed to provide the necessary information regarding the risk of exchange rate fluctuations. The 
willingness of the Court to use the “nuclear weapon” of the common law may be explained by 
the tendency by the CJEU to rule in favor of the borrowers in cases dealing with foreign currency 
loans which amount to non-transparent selling practices under Directive 93/13.334  

A finding of an existence of unfair terms, however, is not sufficient to justify the grant of 
an injunction by the courts. Section 32 of the Courts of Justice Law,335 which gives the courts 
the power to grant an interlocutory, mandatory or permanent injunction, provides that such 
injunction is not granted unless the court is satisfied that there is a serious matter to be settled 
during the public hearing, that there is the possibility that the plaintiff is entitled to relief, and 
that it will be difficult or impossible to do complete justice at a later stage.336 In a case before the 
District Court of Paphos,337 the claimants argued that the loan contract between them and the 
financial institution contained unfair and abusive terms insofar as the margin of interest owed to 
the bank, the conversion of the loan from CHF to EUROs, and the basis of calculation of the 

328 C-598/15 [2017].
329 The Conclusions of the Advocate General were reaffirmed in the judgment of the Court.
330 C-32/14 [2015].
331 Ibid, para. 33.
332 See also Micklitz, Domurath 2016 [see in particular page 125 of the report on Romania].
333 Χρυσοστόμου v. Ελληνική Τράπεζα Δημόσια Εταιρεία Λτδ [2016].
334 Case C-26/13 Árpád Kásler, Hajnalka Káslerné Rábai v OTP Jelzálogbank Zrt [2014].
335 Law 14/60.
336 See also, Odysseos v. Pieris Estates Ltd and another [1982]; Parico Aluminium Designs Ltd v. Muskita Aluminium Co Ltd 
[2002]; Jonitexo Ltd v. Adidas [1984].
337 Alpha Panareti Public Ltd v. Τράπεζα Κύπρου ΛΤΔ [2015].
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amount owed to the bank was concerned. The claimants requested the Court to issue a decision, 
injunction or declaration recognizing the existence of such unfair terms and the provision of 
general, exemplary or other indemnities as a result of the bank’s illegal and abusive conduct 
exploiting its position of power against the claimants. The Court recognized that the claimants 
provided sufficient evidence to prove that the bank unduly influenced the claimants in signing 
the agreement and exercised economic pressure urging the latter to accept the charges, despite 
their initial contract providing otherwise. Thus, the first and second requirements of Section 32 
were satisfied. Regarding the third requirement, however, the Court found it not to be satisfied 
since the claimants did not prove that the action taken by the defendants/bank to include the 
claimants in the database - which includes information about the creditworthiness of clients of 
financial institutions - would cause irreparable damage that could not be remedied. Thus, the 
Court rejected the claim despite recognizing the existence of unfair terms, since such terms could 
have been challenged in a new trial. The possibility for the consumer to challenge the fairness of 
a loan agreement as containing an unfair term in other proceedings was also recognized by the 
CJEU in Banco Santander SA v. Cristobalina Sánchez López.338 The CJEU held that the failure of 
the consumer to challenge the fairness of terms contained in a mortgage loan agreement in the 
procedures preceding the auction proceedings was detrimental to the rights of the consumer.

6.6.1.2 The repercussions of the ex officio doctrine on national systems of civil procedure

National judiciaries have so far been the main actors entrusted with giving effect to the 
policies set out at the EU level. In this respect, the CJEU regards national procedural law as 
an instrumental body of law the function of which is to ensure the effective application of EU 
substantive law. Hence, private law in the EU has been – and is currently being – transformed 
through enforcement rules.339 The CJEU has repeatedly held that EU law does not harmonize 
the procedures which apply for the assessment of an allegedly unfair contractual term, and that 
those procedures are therefore a matter for the national legal order.340 However, the principle of 
effectiveness of EU law was interpreted in such a way that it has a considerable impact on the 
principle of procedural autonomy, eventually having particular repercussions as to the national 
systems of civil procedure. In particular, the adversary principle and the principle of passivity of 
the court provide that the parties are to determine the extent of a claim as well as the circumstances 
and evidence that serve as its basis.341 The CJEU, however, has held that the national court must 
investigate of its own motion whether a term conferring exclusive territorial jurisdiction in a 
contract concluded between a seller or supplier and a consumer, which is the subject of a dispute 
before it, falls within the scope of Directive 93/13 and, if it does, assess of its own motion 
whether such a term is unfair.342 The referring court asked the CJEU whether the national court 
is obliged to undertake, of its own motion, an investigation with a view to establishing the factual 
and legal elements necessary to assess whether a term is unfair, where the national procedural 
rules permit that only if one of the parties so requests.343 The CJEU emphasized that in order to 
safeguard the effectiveness of the consumer protection regime, the national court must in all cases 

338 C-598/15 [2017].
339 See in general, Nuyts, Hatzimihail 2014. See also, Kerameus 1995, p. 401.
340 C-483/16 Zsolt Sziber v. ERSTE Bank Hungary Zrt. [2018] para. 35.
341 Sein 2011, p. 54-62.
342 C-137/08 VB Pénzügyi Lízing Zrt. v. Ferenc Schneider [2010] para 56.
343 Ibid, para. 45.
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and regardless of the rules of its domestic law, determine whether or not the contested term was 
individually negotiated between a seller or supplier and a consumer.344 This investigation is done 
in order to compensate for the structurally weaker position of consumers,345 who may not be 
aware of their rights and may, therefore, not raise the unfairness of contract terms.346 Moreover, 
the CJEU has held that the specific characteristics of court proceedings cannot constitute a 
factor which is liable to affect the legal protection which consumers must benefit from under the 
provisions of Directive 93/13.347 National courts, hence, are seen as a neutral instance that plays 
an active role in proceedings involving unfair terms in order to safeguard the public interest.

In a request for a preliminary ruling, the Budapest High Court348 asked the CJEU whether 
a national court is required under Articles 6(1) and 7(1) of Directive 93/13 to examine ex officio 
the unfairness of all of the terms of the contract even if they are not necessary to decide on the 
parties’ claims in the dispute, having regard to the principles of civil procedural law that the 
subject matter of the action is delimited by the parties and the court can go no further than 
that subject matter (ne ultra petita).349 Advocate General Tanchev, in the Opinion, reached the 
conclusion that a national court is required to examine ex officio the unfairness of contractual 
terms which are related to the object of the dispute and have a link with the legal or factual 
elements in the case file.350 The Advocate General highlighted that the principle that the subject 
matter of an action is delimited by the parties is a guiding principle in civil proceedings across 
the Member States with particular relevance to consumer actions before the national courts.351 
The ex officio examination of unfairness may be viewed, however, as affecting the operation of 
the principle that the subject matter of an action is delimited by the parties, since the national 
court is required to play an active role in raising the unfairness of terms in consumer contracts.352 
However, this duty to examine ex officio, according to the Advocate General, extends only to the 
contractual terms which are related to the object of the dispute and have a link with the legal or 
factual elements in the case file.353 The CJEU has held that the principle that the parties delimit 
the subject matter of an action and the principle of ne ultra petita do not preclude a national 
court from requiring that the applicant produce the content of the document or documents on 
which his or her application is based.354 This proposed approach was viewed as respecting the 
principle that the subject matter of an action is delimited by the parties, since it does not extend 
beyond the ambit of the dispute as determined by the parties; while also respecting the caselaw of 
the CJEU which requires an active role played by the national court in raising ex officio unfairness 

344 Ibid, para. 51. 
345 See also Section 6.4.2 on the Labour Disputes Court and its inquisitorial role.
346 See also, European Commission, Guidance 2019b, p. 55.
347 C-377/14 Ernst Georg Radlinger, Helena Radlingerová v. Finway a.s. [2016] para. 50.
348 Fővárosi Törvényszék; C-511/17 Györgyné Lintner v. UniCredit Bank Hungary Zrt. [2019] Opinion by Advocate 
General Tanchev.
349 See ibid, para. 38.
350 Ibid, para. 39.
351 Ibid, para. 43.
352 Ibid, para. 44.
353 Ibid, para. 49.
354 C-419/18 and C-483/18 Profi Credit Polska [2019] para 68. This interpretation of the effectiveness principle was 
extended also to cases where the consumer failed to appear at the hearing. The CJEU held that the national court should 
be able to assess the contractual terms on which the seller or supplier has based its action when the court has doubts 
on whether a contractual term is unfair despite the national provision providing that factual assertions by the seller or 
supplier are accepted as true in cases of the absence of the consumer. See C-495/19 Kancelaria [2020] para. 46.
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of terms which have not been challenged by the consumer.355 It was also found to be in line with 
the jurisprudence of the courts in certain Member States.356 In particular, in France the courts 
have a duty to set aside unfair terms in consumer contracts where the unfairness derives from the 
elements of the dispute.357 The Dutch Supreme Court (Hoge Raad) held that in cases where the 
court has the necessary factual and legal information to suspect that an agreement falls within 
the scope of Directive 93/13, it should examine the fairness of the clause even if the claim or the 
defense has not been based on allegations aimed at such examination.358  

The decision by the CJEU359 and by the Dutch Supreme Court may be contrasted with 
a judgment of the Supreme Court of Cyprus, where it was highlighted by the Court that “it 
does not suffice for the party claiming an unfairness of a term to attach an account statement 
to the affidavit claiming that half of the amount in the current balance consists of unfair and 
abusive charges, without identifying the alleged charges, and expecting the judge to become an 
accountant that will identify the abusive charges”.360 Thus, the principle of party disposition 
(or party autonomy)361 which implies that it is in the sole discretion of the parties to define the 
subject matter and extent of the proceedings, hence the judge cannot grant a claim that has 
not been made (ultra petita) or to grant more than what was claimed (extra petita),362 prevails 
under Cyprus procedural law. However, the ex officio doctrine further challenges the general 
understanding in civil procedure that it is primarily the responsibility of the parties to present the 
facts relied on, substantiate their requests and submit the necessary evidence, as is also stressed by 
Advocate General Tanchev.363 In  Advocate General Tanchev’s Opinion, it is required by Articles 
6(1) and 7(1) of Directive 93/13 that national courts are able to take ex officio investigative 
measures to complete the case file, such as requesting clarification or documentary evidence from 
the parties, in order to obtain the necessary factual and legal elements to carry out an ex officio 
examination of whether a contractual term is unfair.364 Furthermore, the role of the court in the 
proceedings and the extent to which it actively intervenes or raises issues of its own motion is 
based, according to the Advocate General, on various circumstances, such as whether or not the 
party is a weaker party and is represented.365  

The inconsistency of traditional principles of civil procedure with the ex officio doctrine 

355 C-511/17 Györgyné Lintner v. UniCredit Bank Hungary Zrt. [2019] Opinion by Advocate General Tanchev, para. 50.
356 Ibid, para 53.
357 See ibid. See also Article R632-1 (Créé par Décret n°2016-884 du 29 juin 2016) “Le juge peut relever d’office toutes 
les dispositions du présent code dans les litiges nés de son application. Il écarte d’office, après avoir recueilli les observations des 
parties, l’application d’une clause dont le caractère abusif ressort des éléments du débat.”
358 See para. 53 of the Opinion by Advocate General Tanchev in C-511/17. See Hoge Raad, Conclusie 13 September 
2013. For an analysis of this caselaw and others from the Netherlands see Hondius 2016, 457-472.
359 In Case C-137/08 VB Pénzügyi Lízing Zrt. v. Ferenc Schneider.
360 Translation by the author. Ευσταθίου et al. v. Hellenic Bank Public Company Ltd [2017]. See also Brainvibes et al. 
v. Τράπεζα Κύπρου Δημόσια Εταιρεία Λτδ [2018] where similarly the Court highlighted the failure of the appellants to 
substantiate their allegations as to the unfairness of terms in their contract. See to that effect Lord Bramwell’s dictum in 
The Manchester, Sheffield and Linconshire Railway Company v. H. W. Brown [1883] at 716: “For here is a contract made by 
a fishmonger and a carrier of fish who know their business, and whether it is just and reasonable is to be settled by me who 
am neither fishmonger nor carrier, nor with any knowledge of their business”. Hatzimihail highlights that judges rarely 
do research on their own and take note of authorities mentioned by counsels. See Hatzimihail 2015, p. 81.
361 See also, Max Planck Institute Luxembourg 2017, p. 158.
362 See European Commission, Guidance 2019b, p. 56.
363 Ibid.
364 See para. 55 of the Opinion by Advocate General Tanchev in C-511/17.
365 Ibid, paras. 66-67.
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and the need for an effective enforcement of rights derived under EU law is justified according 
to the European Commission by the responsibility of the courts to make the necessary legal 
qualifications, a responsibility expressed under the principles da mihi factum dabo tibi jus and iura 
novit curia.366 More importantly, the European Commission highlights that the courts are under 
an obligation to consider certain imperative rules, that are referred to as matters of public policy, of 
their own motion.367 This would, thus, justify an examination of the fairness of contractual terms 
without the parties claiming or providing the necessary factual and legal background for such 
an investigation. These consumer protection rules, according to the Commission, are mandatory 
rules which apply ex jure and which raise legal aspects that do not depend on any party invoking 
them.368 However, differences exist in the Member States as far as the role of the courts in the 
proceedings which, according to the Commission, may be influenced by considerations such as 
one party identified as a weaker party, or whether a party is represented.369  

The courts in Cyprus, following the adversarial system, view the role of judges as arbiters of 
the contest between lawyers presenting arguments of fact and of law who are called on to decide 
according to the material brought forward by the litigating parties (principe de la contradiction).370 
An active role of a judge as provider of legal knowledge, identifier of legally relevant facts and 
supplier of legal knowledge as a public good (iura novit curia) is traditionally more in line with 
continental European systems of civil procedure.371 Therefore, the application of EU law requires 
the replacement of the adversary principle by the inquisitorial principle.372  

As the Guidance notice of the European Commission on the application of Directive 
93/13 indicates, where national law, including the rules of procedure, cannot be interpreted in 
conformity with EU law, national courts have to set them aside and base themselves directly on 
Union law.373 This includes cases where national law does not provide for the ex officio control 
of fairness or even prevents it, where such control is required by the directive.374 In the Fitness 
Check Study, it was argued that the failure of a court adjudicating at last instance to invoke the 
unfairness of a clause of its own motion can give rise to state liability.375 In Milena Tomášová v. 
Slovenská republika – Ministerstvo spravodlivosti SR,376 the CJEU held that, as a result of Pannon 
GSM,377 a national court that has the legal and factual elements available to it necessary for the 
purpose of undertaking an investigation into the fairness of a contractual term, and decides not 
to perform its duty of ex officio control, may be breaching EU law.378 Thus, the availability of all 

366 See European Commission, Guidance 2019, p. 56.
367 Ibid.
368 Ibid.
369 Ibid, note 381. See also Max Planck Institute Luxembourg 2017, p. 30.
370 See for example the abovementioned case Efstathiou (Ευσταθίου) et al. v. Hellenic Bank Public Company Ltd [2017].
371 See also, Kawai, H. Schmiegelow, “Financial Crisis as a Catalyst for Legal Reforms: The Case of Asia”, in Schmiegelow, 
Schmiegelow 2014.
372 See also, Sein 2011.
373 See European Commission, Guidance 2019b. See also C-106/77 Amministrazione DELLE Finanze pello Stato (Italian 
Finance Administration) v. Simmenthal S.p.A. [1978].
374 European Commission, Guidance 2019b, p. 20, implying this rule from Case C-168/15 see below note 268.
375 European Commission, Fitness Check Study 2017b, p. 89.
376 C-168/15 [2016].
377 C-243/08 [2009].
378 See para. 36. In that case the decision in Pannon GSM was not applicable and the national court did not, therefore, 
disregard the caselaw of the CJEU.

296



VI. Procedural Law as a Tool Towards Changing the Law

legal and factual elements necessary for undertaking an investigation into the fairness of terms is 
important as to the effectiveness of the individual sanction provided under Article 6 of Directive 
93/13. The civil procedure rule that courts may not examine matters not pleaded by the parties 
can be a reason for a court not to invoke its duty to investigate ex officio whether a contractual 
term is unfair.379 

6.6.2 Alternative Dispute Resolution

ADR is also considered as another vehicle of ensuring the effective application of EU 
substantive law. In Alassini v. Telecom Italia,380 the CJEU was called on to decide whether 
mechanisms of ADR satisfy the principle of effectiveness as applied in the procedural sphere. The 
Court held that the principle of effective judicial protection did not preclude national legislation 
from making the application of legal action in the field of electronic communication and 
consumer services subject to the prior implementation of out-of-court conciliation and mediation 
procedures provided that those procedures do not result in a decision which is binding on the 
parties, that they do not cause a substantial delay for the purposes of bringing legal proceedings, 
that they suspend the period for the time-barring of claims, and that they do not give rise to 
costs for the parties, and only if electronic means are not the only means by which the settlement 
procedure may be accessed and interim measures are possible in exceptional cases where the 
urgency of the situation so requires. The Court conceded that “making the admissibility of legal 
proceedings conditional upon prior implementation of an out-of-court settlement procedure 
affects the exercise of rights conferred on individuals by the Universal Service Directive”.381 
Nevertheless, this judgment represents the shift towards consumer dispute resolution models of 
settlement.382 In Menini, Rampanelli v. Banco Popolare Società Cooperativa,383 the CJEU was called 
on to decide whether Directive 2013/11 must be interpreted as precluding national legislation 
which provides for mandatory recourse to a mediation procedure, in consumer disputes as a 
condition for the admissibility of legal proceedings relating to those disputes. The Court held 
that making an out-of-court mediation procedure mandatory before bringing an action before a 
judicial body does not jeopardize the attainment of the objective of the Directive. 

This is all in the context of the contemporary trend to privatize the judicial process and 
provide more possibilities for dispute resolution outside of (public) courts that are already 
burdened with a huge backlog of cases as the case of Cyprus, among others, indicates.384 Such 
ADR mechanisms duplicate the court system and for that reason have been criticized as not 
providing the appropriate institutional guarantees that the procedural system usually provides.385 
Judith Resnik criticizes such ‘privatization’ of courts and their replacements as contrary to the 
publicity principle as employed by Jeremy Bentham,386 since such decisions and judgments are 

379 European Commission, Fitness Check Study 2017b, p. 90.
380 C-317-320/08 [2010]. See also C-75/16 Menini and Rampanelli [2017].
381 Para. 52.
382 Creutzfeldt 2014, p. 530. According to Creutzfeldt, consumer dispute resolution is an umbrella term for alternative 
dispute resolution applied in consumer conflicts.
383 C-75/16.
384 See Section 6.3.2.
385 See Pechstein v. Switzerland [2018].
386 See also, Bentham 1843.
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not accessible publicly and not subject to public accounting, thus, hindering the capacity to 
debate the forms and norms of fairness employed to make such a decision.387 Other criticism 
emphasizes that private dispute resolution mechanisms cannot act as an alternative to delivering 
justice since courts have a public function and in protecting weaker parties, they perform a public 
policy role.388 The ex officio control of unfairness of terms provided under Directive 93/13 is seen 
in that light.

The delays before courts and the broadening of the idea of justice in civil litigation in order 
to account for other users of the system has given more incentives for judges to divert cases to 
ADR mechanisms.389 One of the objectives of judicial case management is for a judge to assist 
the parties in reaching an agreed settlement of their dispute. Although Cyprus scores low in 
the 2019 Justice Scoreboard as far as the promotion and incentives for using ADR methods, 
the courts have been more willing to refer cases to arbitration when faced with highly complex 
issues (especially construction disputes), usually inviting the parties to mediate or recommending 
appointing an arbitrator. This push towards the use of ADR mechanisms, a result of the impact 
of EU law and the influence of institutions such as the World Bank, can be argued that it leads to 
further convergence between common law and civil law systems of procedure since, as Jolowicz 
argues, the policy to encourage parties to resort to other methods of dispute resolution has been 
present in France as from 1806.390 The code of civil procedure of 1806 insisted on an attempt 
at conciliation by the judge (juge de paix) as a condition for the admissibility of many categories 
of action.391 Unlike France, the first judicial recognition in the UK of the desirability for such 
diversion of cases only came in 1994.392 

These privatization efforts are undoubtedly influenced by the importance given to ADR 
in the DBR. The DBR evaluate the quality of judicial processes by taking the availability of 
alternative dispute resolution into account. These ADR mechanisms serve as a palliative for cost 
and time inefficiencies of civil procedure in the formal judiciary. Indeed Djankov et al. strongly 
stated their preference for ADR to formal civil procedure in particular in civil law countries in 
view of assumed inefficiencies of the latter.393 The creation of such out-of-court procedures is seen 
as improving the value of non-performing loans and reducing creditors’ losses by accelerating 
judicial procedures. Therefore, ADR mechanisms could alleviate courts’ case backlogs and 
improve the effectiveness of such courts. According to the World Bank, ADR can help the justice 
system function more efficiently and subsequently improve trust in the legal system, which could 
increase foreign investment.394 

387 J. Resnik, “The Functions of Publicity and of Privatization in Courts and their Replacements (from Jeremy Bentham 
to #MeToo and Google Spain)” in Hess, Koprivica 2019.
388 Consumer law is seen as mandatory law based on this view.
389 This is further enhanced with the adoption of Order 30 of the CPR, see also Institute of Public Administration, 
Ireland 2018b, p. 155.
390 Jolowicz 2008, p. 516.
391 Ibid. Art. 48, Code de procédure civile 1806. See also Poumarède 2013: who argues that the willingness to divert cases 
to ADR was a key concept of the legal Revolution of 1790 in France.
392 Jolowicz 2008, p. 516.
393 Djankov, La Porta, Lopez-de-Silanes, Shleifer 2002.
394 “Settling Out of Court”, The World Bank Group, Financial and Private Sector Development Vice Presidency, (2011), 
Note Number 329. According to PricewaterhouseCoopers ADR is the dispute resolution method of choice for cross-
border transactions and disputes relating to foreign direct investment. See, PwC, “International Arbitration: Corporate 
attitudes and practices”, (2008).
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6.6.3 The importance of privatization of adjudication as a method to dismantle 
the monopoly of the law 

The early modern ideal of arbitration as a form of private ordering395 is pointed out by 
economists and legal scholars as a model for adjudicating disputes without state intervention to 
be utilized in today’s world as a response to the failure of public courts. Among the prominent 
economists arguing for non-state legal systems is Bryan Caplan, who along with Edward Stringham 
argued that public courts lack both incentives to be customer oriented and pricing mechanisms, 
while also facing problems associated with the bureaucratic provision of services.396 When parties 
can choose their tribunals, they argue, those tribunals must serve customers and be mindful of 
conserving resources. Indeed, Daniel Klerman argued that the common law developed as a result 
of jurisdictional competition.397 According to Klerman, courts expanded their jurisdictions to 
give plaintiffs more choices, making procedures cheaper, swifter and more effective, at the same 
time developing legal doctrines that made it difficult for defendants to prevail.398  

The view of the common law as pro-defendant, a commonplace of the first-year curriculum, 
with doctrines such as the privity of contract, and the fellow-servant rule as examples, was only 
developed after statutory reforms.399 This phenomenon of “forum selling” results in a competition 
for cases with judges and court administrators actively trying to enlarge their influence by making 
their courts attractive to plaintiffs.400 Courts compete for cases by enhancing the speed and quality 
of their proceedings but also by other practices such as ex parte injunctions.401 This competition 
among courts according to Stefan Bechtold, Jens Frankenreiter and Daniel Klerman, has resulted 
in improvements in the speed and quality of patent litigation in Germany.402 

Similarly, it can be argued that in the absence of such competition (e.g. in Cyprus as 
previously mentioned, disputes tend to reach the public courts with no alternative dispute 
mechanisms that compete with them), courts are less willing to innovate in terms of procedure, 
whereas the presumption that courts want to hear more cases does not apply today since modern 
judges might prefer fewer but more interesting cases, or more leisure, especially when they already 
have a huge backlog of cases to adjudicate.403 Hence, as Caplan and Stringham argue, public 
courts lack an incentive to be customer oriented.404 This lack of incentive can be compensated by 
the development of ADR. Caplan and Stringham support the privatization of the adjudication 

395 Arbitration, in the early modern world, was typically extrajudicial, lawyer-free and focused on preserving the parties’ 
relationship. Contracts were enforced extralegally, with speed, cheapness and flexibility as to rules of evidence and choice-
of-law preferences. After the middle of the 18th century, though, as a result of debt transactions becoming increasingly 
impersonal and detached from other business relationships, more formalistic, lawyerized arbitration became the norm. 
See, C. R. Burset, “The Rise of Modern Commercial Arbitration and the Limits of Private Ordering”, draft available at 
SSRN last visited 07/07/2018].
396 Caplan, Stringham 2008, p. 503.
397 Klerman 2007, p. 1179.
398 Stavros Brekoulakis argues that English arbitration as a dispute resolution system originally emerged as being part of, 
rather than antagonistic to, the English courts system. See Brekoulakis 2019, p. 124-150.
399 Klerman 2007, p. 1182.
400 Bechtold, Frankenreiter, Klerman 2019, p. 487. See also, Klerman, Reilly 2016, p. 241.
401 Ibid.
402 Ibid.
403 Klerman 2007, p. 1182.
404 Caplan, Stingham 2008.
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of disputes as an easy method to dismantle the monopoly of law that most governments possess. 
The argument is that if the government stopped interfering in individuals’ voluntarily-agreed-to 
contracts, a system of de facto privatization could come about. In the EU the rationale behind 
the institutional promotion of ADR, particularly in the consumer field, is to secure effective 
compliance with and enforcement of consumer law.405 This is viewed as a contribution of the 
LOT to the field of consumer and regulatory law since public regulation has retreated and is still 
retreating from certain economic and social areas, and thus a regulatory gap appears that can be 
filled in with private litigation.406 This is also evidenced by the introduction of an ADR index in 
the DBR as an indicator of the quality of the judicial process.407  

6.6.4 Consumer ADR 

Consumer ADR in Cyprus plays an important role in dealing with collective redress actions, 
in essence performing a regulatory role.408 Such out-of-court mechanisms, primarily through 
sectoral regulators that were granted a range of redress powers, e.g. the Financial Ombudsman, 
have been market-driven, often as a result of the quasi-failure of the judicial track to deal with 
such actions. According to Christopher Hodges and Stefaan Voet,409 the Consumer Ombudsman 
mechanism that they refer to as Consumer ADR, is a specific form of ADR body outside of 
traditional ADR mechanisms, that has specific characteristics, namely: 

 - It is an ADR entity that is independent of business, trade associations or consumer 
associations;

 - Created by statute;

 - The dispute resolution process within this body involves triage, assisted negotiation 
between the parties (mediation), a decision that is either legally binding on the trader or 
non-legally binding but in practice having strongly persuasive effect; 

 - Free to consumers;

 - Funded by traders either through a statutory levy or contractual fees;

 - Satisfies the quality requirements of Directive 2013/11/EU;

 - Publishes and feeds back data on cases to support improvements in trading and market 
behavior, not identifying individual consumers.410 

Such mechanism exists in Cyprus by virtue of implementation of Law 84(I)/2010 that 
establishes the Financial Ombudsman. Despite the popularity of a Consumer ADR mechanism 
in Cyprus, other ADR mechanisms are not being utilized. In the UK, the Woolf reforms meant 
that mediation and other forms of ADR should be attempted or considered before proceeding to 

405 P. Cortés, “The New Landscape of Consumer Redress”, in Cortés 2016, p. 17.
406 See infra Chapter 3.
407 See Annex I of this dissertation.
408 See Section 5.8.
409 See also, Hodges, Voet 2018.
410 Ibid, Chapter 1.

300



VI. Procedural Law as a Tool Towards Changing the Law

the judicial process.411 The Certain Aspects of Mediation in Civil Matters Law of 2012, although 
providing the framework for the use of ADR in civil cases, with the decision being completely 
voluntary for both parties, such mechanisms are rarely used either pre-action or during the 
course of proceedings. The IPA report highlights that due to the fact that the decision to use 
mediation is completely voluntary for both parties, the ADR mechanisms provided under Law 
159(I)/2012412 are little used, since legal practitioners and litigants are reluctant to try to reach 
an amicable settlement.413 This is consistent with the common law approach where courts might 
encourage the parties to use mediation and other forms of ADR, even though the parties are not 
ordered to use mediation against their will.414  

Furthermore, while adopting the UNCITRAL Model Arbitration Law,415 domestic 
arbitration is still governed by the Arbitration Law416  that is based on the English Arbitration 
Act of 1950.417 Recourse to the courts is regarded as the primary mechanism for settling legal 
disputes. At the same time, the mentality of requesting multiple adjournments of a hearing that 
prevails among lawyers results in discontinuity, delays and wasted time for the parties involved. 
Nevertheless, alternative means of dispute resolution such as arbitration, mediation and 
conciliation are becoming popular with time,418 given the delay that is attached to litigation.419 
Construction disputes are resolved primarily through arbitration as in most jurisdictions, 
an element linked to the unwillingness of construction companies to delay a project.420 The 
willingness to divert such disputes to arbitration is also due to the lack of specialization by judges 
and the lack of variety in factual patterns that results in fewer complex issues left to judicial 
decision-making.421      

Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters422 
was also implemented into legislation.423 However, mediation is the least preferred method of 
ADR due to the insecurity linked to such methods of dispute resolution since the outcome 
is contingent upon the parties’ personal and business interests and common sense rather than 
the relevant law.424 Mediation is not a mandatory step prior to resorting to courts and there 
is arguably strong opposition from legal circles ‘who loath mediation because it bypasses legal 
proceedings’.425 According to a study prepared for the European Parliament on the lessons 

411 Shand Smith, Vivian 2014.
412 Certain Aspects of Mediation in Civil Matters Law of 2012 (Law 159(I)/2012).
413 See also, Institute of Public Administration, Ireland 2018b, p. 7.
414 See for example, Halsey v. Milton Keynes General NHS Trust and Steel v Joy [2004].
415 Law 101/87. CFG Capital Partners Ltd v. Vanistelroy Holdings Ltd, was the first case dealing with the provisions of the 
Law with regard to the sending of a proper notice of initiation of arbitration proceedings and the ‘reasonable time’ for 
initiation of such proceedings. See also, E. Christofi, K. Philippidou, “Cyprus”, in Cotton 2015, p. 165.
416 Cap. 4.
417 Hatzimihail 2017a, p. 229.
418 See for example Bank of Moscow (Open Joint Companies) v. Crazieno Holdings Ltd [2016]. 
419 See Section 6.3.2.
420 See also N. Gould, “Dispute Resolution in the Construction Industry: An Overview”, Fenwick Elliott (2004).
421 Hatzimihail 2015, p. 81.
422 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects of mediation 
in civil and commercial matters, L 136/3.
423 Law 159(I)/2012.
424 E. Christofi, K. Philippidou, “Cyprus”, in Cotton 2015, p. 173.
425 Ibid.
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learned from implementation of the Mediation Directive, the main obstacles holding back 
the development of legal mediation are essentially to be found in the practical organization of 
mediation and in the overuse of the notion of public policy.426 The possibility of introducing 
mandatory mediation was examined, which is regarded as clashing with the conviction held by 
certain judges who consider this to be contradictory since mediation presupposes an act that is 
voluntary.427 According to Robert Hann and Carl Baar, mandatory mediation in Canada has 
resulted in significant reductions in the time spent to dispose of cases, decreased costs to the 
litigants, and roughly 40% of cases being completely settled earlier in the litigation process.428 

The legislature has also implemented Directive 2013/11/EU on alternative dispute 
resolution for consumer disputes with Law 85(I)/2017. The ADR Directive provides for the 
availability of quality ADR schemes for resolving domestic and cross-border consumer disputes, 
and businesses and online marketplaces operating in the EU need to inform consumers about the 
availability of such ADR schemes. The Consumer Protection Service of Cyprus, as the competent 
authority, has authorized four dispute resolution entities that qualify as ADR entities within the 
scope of the Law. The Directive aims to eliminate direct and indirect obstacles to the proper 
functioning of the internal market and improve citizens’ trust by enabling consumers to submit 
complaints against traders to entities offering independent, impartial, transparent, effective, fast 
and fair alternative dispute resolution procedures. This is with the ultimate goal of ensuring a 
high level of consumer protection as provided under Article 169 of the Treaty on the Functioning 
of the European Union. The legislation will be amended with an aim to provide full sectoral 
coverage of consumers by ADR entities in order for consumers and traders to benefit from these 
procedures and resolve a domestic or cross-border dispute regardless of the market sector.429 
Under the new amendment, the Central Bank of Cyprus will be designated as the competent 
authority. 

The way the Directive aims to achieve the goal of high level of consumer protection is 
by envisaging quasi-judicial proceedings with their outcome mimicking or approximating the 
outcome that would have been reached in a court of law.430 Wagner measures the ADR Directive 
against the economic yardstick of balancing the benefits and costs of enforcement.431 According 
to this approach, enforcement is crucial if substantive law is designed to change the behavior 
of private parties. However, this is not to say that enforcement needs to be maximized since 
enforcement is costly. The objective must be to balance the benefits from better enforcement 
of substantive law against the administrative costs of enforcement. If administrative costs are 
high, it is not worth enforcing the claim in question and vice versa.432 Assuming that ADR 
provides a cheaper mechanism than judicial dispute resolution, since ADR mechanisms remain 
in the hands of private businesses or other institutions that operate more efficiently than public 
bureaucracies, Wagner suggests that the outcomes reached through litigation in public courts 

426 Lessons Learned from Implementation of the Mediation Directive: The Judges’ Point of View, Directorate-General  
for Internal Policies, (2011).
427 See also Institute of Public Administration, Ireland 2018a, p. 43.
428 R. G. Hann, C. Baar, “Evaluation of the Ontario Mandatory Mediation Program (Rule 24.1)” Submitted to the Civil  
Rules Committee: Evaluation Committee for the Mandatory Mediation Pilot Project.
429 Proposal for a law amending Law 85(I)/2017.
430 Wagner 2014, p. 175.
431 Ibid.
432 Ibid, p. 181.
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will be superior to those reached in ADR.433 This is because the ADR Directive arguably fails to 
secure the accurate interpretation and application of the law to the true facts of the case, based 
on the fact that the Directive does not aim for accuracy in dispute resolution: case handlers need 
not be lawyers,434 they are not bound to apply the law, they need not try to anticipate the result 
that would be the outcome of judicial proceedings, and they need not maintain the standard 
prescribed by the mandatory rules of consumer law.435  

6.6.5 Collective redress mechanisms

ADR is not only relevant for single claims but especially also for collective claims providing 
the parties with reduced costs and time in dispute and allowing the enforcement of small claims. 
On the other hand, businesses can benefit by maintaining their reputation and preserving 
consumer trust.436 Yet, according to Hodges and Voet,437 traditional ADR is not an effective 
collective consumer dispute resolution mechanism. This is because traditional ADR involves 
mediation and/or arbitration of individual claims, and cannot aggregate claims and resolve them 
together unless it is in the context where a mass settlement is voluntarily agreed and needs court 
approval to provide res judicata binding effect.438 In contrast, Consumer ADR, i.e. Ombudsmen 
schemes, are capable of aggregating individual cases and data from cases and feeding it back into 
regulatory and compliance systems.439 

Hodges and Voet enumerate four techniques of delivering collective redress. These include 
the collective action brought by a group representative acting on behalf of a group of persons 
who are confronted with the same or similar factual issues; civil claims piggybacking on criminal 
prosecutions; regulatory redress brought about by the intervention of public enforcers;440 and 
consumer ombudsmen which, as mentioned, is a specific form of ADR within the context of 
a dispute resolution structure entirely separate from the courts441 and was developed as a result 
of the failure of the judicial track to deal with such cases and protect “the collective interest of 
consumers”.442 Discussions are taking place in the European Union and in the Member States 
about the development of private rights of action, which discussions have led to the introduction 
of forms of collective action procedures, amid a lack of a system of collective compensatory redress 
in Europe.443 At a Member State level, the attention is on procedural reforms enabling group 
litigation.444 The Commission has recognized that it needs to improve enforcement and access to 

433 Ibid, p. 183.
434 Becher shows that while the prohibition on legal representation may appear a logical means to level the litigation field, 
such exclusion lowers individuals’ chances of winning legal battles as evidenced by an empirical study on car accident 
damages. See Becher 2007.
435 Wagner 2014, p. 184.
436 BIICL, “ADR and Collective Redress”.
437 Hodges, Voet 2018, p. 2.
438 Ibid.
439 Ibid. See infra Section 5.8.
440 See also Hodges 2015, p. 829.
441 Hodges, Voet 2018.
442 Ibid.
443 See Study for the European Parliament, “Collective Redress in the Member States of the European Union”, (2018) 
Policy Department for Citizens’ Rights and Constitutional Affairs.
444 Fairgrieve, Howells 2009, p. 380.
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justice so that consumers get the benefits of consumer protection legislation.445 EU legislation has 
mandated the extension of comprehensive coverage of consumer dispute resolution.446  

Duncan Fairgrieve and Geraint Howells distinguish between class actions, group actions and 
public redress mechanisms (or collective redress mechanisms).447 ‘Class actions’ refer to the US-
style procedure in an opt out system of representative litigation with consumers given adequate 
notice of the action. The court has the power to award a range of remedies including an award 
of damages to specific individuals.448 ‘Group actions’ are procedures which in effect provide case 
management tools to handle mass litigation. ‘Public or collective redress’ refers to mechanisms 
that have explicit regulatory goals “in seeking to disgorge profit gained by misconduct”,449 while 
there are discussions as to the extent to which consumers should be allowed to recover losses. Such 
mechanisms in Cyprus include the sectoral regulators such as the Financial Ombudsman and the 
Competition and Consumer Protection Service which perform out-of-court functions. Absent a 
system of class actions, their importance has been highlighted in ensuring the effectiveness of EU 
law with regard to protecting collective consumer interests.450  

6.6.6 Mechanisms for consumer collective redress in Cyprus

Cyprus has no horizontal collective redress system, and the legal system and economic and 
social factors do not encourage such an undertaking.451 Possible solutions, however, may arise 
out of procedural law tools for consolidation of claims. In such cases, class actions are permitted 
when the right of relief of the plaintiffs arises out of the same transaction, a common question 
of law or fact is at stake and the consolidation may prove advantageous or convenient in terms 
of costs and time.452  

A mechanism for consumer collective redress exists by virtue of implementation of Directive 
98/27/EC on injunctions for the protection of consumer interests, which was substantially 
amended several times and eventually codified “in the interests of clarity and rationality”453 with 
Directive 2009/22/EC. According to the implementing legislation,454 standing is conferred to 
any ‘qualified entity’ including entities listed in the Commission’s list of qualified entities and 
Cypriot qualified entities to request an injunction from the court against a person or entity that 
arguably violates the collective interests of consumers. The mechanism is solely injunctive and 
the general framework, which follows the English common law tradition, is applicable,455 in 

445 See infra Section 6.6.1.
446 Creutzfeldt 2014.
447 See also, Fairgrieve, Howells 2009.
448 Ibid.
449 Ibid, p. 382.
450 Two or more actions which are pending before the same court initiated by the same or different claimants against the 
same or different defendants and involving a common question of law or fact of such importance rendering it desirable 
that the actions be consolidated, the court may so order after an application from either party to the actions.
451 State of Collective Redress in the EU in the Context of the Implementation of the Commission Recommendation, 
JUST/2016/ JCOO/FW/CIVI/0099, prepared by BIICL, 147.
452 E. Christofi, K. Philippidou, “Cyprus”, in Cotton 2015, p. 167.
453 Recital 1 to Directive 2009/22/EC of the European Parliament and of the Council on injunctions for the protection 
of consumers’ interests, L. 110/30.
454 Law 101(I)/2007 as amended.
455 Study on the State of Collective Redress, op. cit. note 450, p. 147.
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particular, in cases where non-compliance, contempt of court and/or monetary fines apply. The 
court may order the immediate cessation of a violation through interim measures. 

Based on the Study on the State of Collective Redress, collective ADR and settlements are 
not mechanisms used by the parties and the use of ADR in Cyprus is basically non-existent.456 
However, the shortcomings highlighted during recent cases of consumer protection urged 
the authorities to consider the possibility of introducing new legislation on collective redress. 
In particular, several consumers in telecommunications suffered damages too limited to be 
‘interesting’ as an individual claim.457 According to the European Civil Justice Systems Policy 
Brief,458 litigation class actions are strikingly slow, costly and ineffective when compared with 
regulatory and ombudsmen mechanisms. Indeed, the efficiency of the Financial Ombudsman 
in Cyprus is highlighted by the EU Justice Scoreboard. At the same time, the trust in the 
ombudsman scheme is high, even though a lack of faith in the legal system as a whole exists.459 
This has prompted legal scholars to recognize the value of ombudsmen systems as better placed 
to carry the task of resolving disputes through the widespread delivery of advice that they usually 
provide, the provision of aggregated data on market activities by understanding trends and 
areas where compliance or improved service could be addressed, and the highly effective and 
swift responses to market conditions, maintenance of competition and payment of redress.460 
Christopher Hodges criticized the European Commission’s focus on private “collective actions” 
in the courts instead of taking better techniques into account such as giving public regulatory 
enforcement authorities sufficiently broad powers to deliver redress as part of their enforcement 
activities.461  

6.6.7 The role of administrative authorities empowered under EU law

The importance of the Ombudsman as a vehicle for out-of-court settlement has been 
highlighted after the financial crisis. It is now firmly based as a significant alternative dispute 
resolution pathway, separate from courts.462 By providing timely, impartial resolutions, it is argued 
that ombudsmen schemes are providing justice in a modern, real sense. In addition, the analysis 
and collation of data which the resolution of complaints gives such schemes enhances their 
power to inform the market, regulatory bodies, governments and businesses in order to improve 
the consumer landscape as a whole.463 Despite the interest and focus in ADR mechanisms, in 
particular consumer ADR, consumer ombudsmen, with the leading examples of the UK, Ireland 
and Germany, are the only mechanisms dealing effectively with collective redress cases.464 Cyprus 
is similarly developing such mechanisms through the administrative authorities empowered to 
protect consumers. These ombudsmen schemes have been market-driven rather than a result of 

456 Ibid.
457 Ibid, p. 149.
458 Hodges, Voet 2017.
459 See Section 3.3.2.
460 European Civil Justice Systems Report, C. Hodges, N. Creutzfeldt, S. Macleod, “Reforming the EU Consumer ADR 
Landscape: Implementation and its Issues”, The Foundation for Law, Justice and Society (2014).
461 Hodges 2014, p. 84.
462 Creutzfeldt 2014, p. 528.
463 Shand Smith, Vivian 2014.
464 Hodges 2014, p. (2014).
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targeted policies. The sectoral regulators have delivered a number of decisions that have altered 
the landscape with regard to unfair contract terms in credit contracts.465 The fact that businesses 
pay a significant contribution for such schemes helps overcome funding problems, and the speed, 
low-costs (€20 per complaint) and acceptance of the results signify the success of the scheme in 
the case of Cyprus. Consumer dispute resolution, an umbrella term capturing mechanisms such 
as the Financial Ombudsman, forms part of the “consumer redress landscape”, hence it is also 
influenced by principles of access to justice, consumer protection and business regulation.466 The 
main incentive behind the development of consumer dispute resolution standards in Europe is 
to improve access to justice by providing substitutes to long and costly court proceedings, which 
have proven inefficient in dealing with low-value consumer complaints.467 

Ombudsmen are considered independent, impartial intermediaries who consider 
complaints.468 Ombudsmen schemes vary across different legal systems; however, they share 
some common characteristics such as neutral fact-finding, mediation and adjudication in various 
tiers. With a new amendment to the Law on the Establishment and Operation of the Unified 
Body of Out-of-court Dispute Resolution of cases of a Financial Nature,469  the powers of the 
Financial Ombudsman were separated from the powers of the Unified Body. As a result of 
the IMF’s recommendations, the office of the Financial Ombudsman will not play a role in 
mediating debt restructuring negotiations, as it lacks the appropriate structure and staffing.470 
The legislation clarified the role of the Financial Ombudsman in handling consumer complaints, 
including compliance with the Code of Conduct.471 Nevertheless, the Financial Ombudsman 
is a type of ADR since it uses specific techniques ranging from adjudication to mediation and 
conciliation. 

According to the European Civil Justice Systems Policy Brief of 2017, the fundamental 
objectives of redress are to: (i) deliver appropriate compensation; (ii) affect the future behavior 
of a defendant and of the market generally and thereby ensure that an unbalanced market is 
rebalanced so as to be a level playing field; and (iii) achieve both of these goals in the most 
efficient manner.472 The objective of affecting future behavior has been referred to as the theory 
of deterrence.473 The Brief concludes that regulatory and ombudsmen schemes are more effective 
in affecting behavior than litigation-based systems.474 This is also evidenced by the decision of the 
Financial Ombudsman in Cyprus mentioned above where the financial institution (cooperatives) 
decided to extend and recognize the inclusion of unfair clauses in similar cases and reimburse 
the lenders. This decision by the financial institution was criticized as it had the potential of 
creating instability within the banking sector, since other banks might recognize overcharges 
in their credit contracts.475 It is indicative, nevertheless, of the ability and effectiveness of such 
ADR mechanisms, as is the Financial Ombudsman, to handle lots of similar mass problems 

465 See infra Chapter 5.
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and process individual cases, a fact that is interesting for the recent debate on the need for 
consumer collective redress mechanisms. It also reinforces the belief that by giving feedback on 
poor performance, ombudsmen can influence market behavior and decision-making. However, 
it is not for them to interpret or determine points of law. This is a function of the courts which 
through the reduction in the number of cases being heard, this element of the judicial system is 
also weakened, and as it is argued that the rule of law is compromised.476 

6.6.7.1 The Director of the Consumer Protection Service and the enforceability of its 
decisions

Section 9(2) of Law 93(I)/96, provides that the Director of the Consumer Protection 
Service may apply to the courts for a prohibitory order including a provisional injunction against 
any person who uses or recommends the use of unfair clauses in contracts with consumers. The 
Director has issued a number of decisions involving terms in loan agreements between borrowers 
and banks, which, however, were never followed by an injunction through filing a relevant court 
application, hence being of limited practical effectiveness.477 According to the rapporteur of the 
Study for the Fitness Check of EU consumer and marketing law, this was as a result of the 
impression that the Consumer Protection Service held that its decisions regarding the unfairness 
of contract terms constitute administrative decisions having a direct and binding effect on the 
party against which they were issued who would therefore have to comply with them.478 This is 
evidenced in a judgment by the Administrative Court,479 where it was argued that the decisions 
of the Director lie within the public law sphere. 

Under Cyprus administrative law (following Greek doctrine),480 an enforceable 
administrative act has direct effect, that is to say, it is enforceable by administrative coercion, 
without the need for the administrative body to resort to a court. The judgment by the 
Administrative Court dealt with the status of Section 9 of Law 93(I)/96 which lays down the 
procedure for the protection of collective consumer interests, as well as Law 101(I)/2007 on 
injunctions for the protection of consumers’ interests implementing Directive 1998/27 which 
was codified at a later stage by Directive 2009/22.481 Former Section 9(5) of Law 93(I)/96 
provided for collective action by associations or organizations having a legitimate interest. This 
provision was later abolished with the introduction of Law 101(I)/2007. The Court emphasized 
that while the powers of the Director under the law are broad, since it is possible to initiate an 
investigation into the fairness of a contractual term in a contract, they are not decisive so as 
to amount to an enforceable administrative decision. In other words, Law 93(I)/96 does not 
confer on the Director a power to decide on the unfairness of contract terms but only to ask 
a civil court through an application for an injunction under Law 101(I)/2007 to do so, in the 
situation where it considers a contract term to be unfair. According to the Court, the letter of 
the law indicates that the legislature did not intend to confer decisive powers on the Director as 
to the cancellation or deletion of a contractual term that is deemed unfair. Therefore, a decision 

476 Shand Smith, Vivian 2014.
477 European Commission, Fitness Check Study 2017c, p. 209.
478 Ibid.
479 Alpha Bank Cyprus Ltd v. Republic of  Cyprus (Κυπριακής Δημοκρατίας μέσω Υπηρεσίας Ανταγωνισμού και Προστασίας 
Καταναλωτών του Υπουργείου Ενέργειας, Εμπορίου, Βιομηχανίας και Τουρισμού) [2016].
480 Article 6(1) of Law 158(I)/1999 on the General Principles of Administrative Law. See also, Paraskeva 2017.
481 See ibid.
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by the Director rendering a contractual term as unfair is a decision from an administrative body, 
but without it being an enforceable administrative decision with direct effect.482 The Decision 
amounts to an opinion about the fairness of the terms that enables the Director to request an 
injunction where the supplier does not take action following the decision. The court dealing 
with such an application for an injunction will deliberate on the fairness of the terms in the same 
manner as it deliberates when a dispute between two parties comes before it. The judgment of 
the Administrative Court was not subject to appeal but it was followed in other cases before civil 
courts after an application for an injunction under Law 101(I)/2007.483 

The argument that where the Administrative Court failed to recognize the power of the 
Director to issue an enforceable administrative decision with direct effect, such failure would  
diminish the achievement of the goals of the Directive was not accepted by the Court. The 
effectiveness, according to the Court, is achieved by the issuance of injunctions by the courts 
according to Section 9 of Law 93(I)/96, while proximity and speed is achieved by the ability of 
the Director to request an injunction. The Court highlighted that in the absence of an alternative 
dispute resolution body, the Competition and Consumer Protection Service as well as qualified 
consumer associations may seek injunctions in court according to Law 101(I)/2007.484  

The practical effectiveness of the decisions of the Consumer Protection Service was limited 
given the Director’s failure to file an application for an injunction. Additionally, the unwillingness 
by financial institutions to comply with the decisions of the Director further exacerbated 
the effectiveness of the consumer protection regime in Cyprus. Nevertheless, the Consumer 
Protection Service has forwarded a number of its decisions to the law office of the Republic 
of Cyprus, for which the Director found unfair contract terms and, hence, an application for 
injunction for removing the terms from the contracts and taking corrective measures was filed.485 
The law, however, does not allow for compensation for consumers, giving them the possibility to 
assert their rights on an individual level.486

The Director can impose an administrative fine of up to €500,000 if it finds a violation 
of the Unfair Commercial Practices Legislation and it looks to extend this power to the finding 
of unfair contract terms, despite the judgment of the Administrative Court. However, the fines 
imposed are not paid on time due to the fact that traders file judicial review applications against the 
decision in accordance with Article 146 of the Constitution. This limits the deterrent properties 
of the sanctions and has a negative impact on the overall effectiveness of the law.487 The legislature 
is considering a number of amendments to the consumer protection legal landscape, among 
which is the introduction of a direct right to recourse to court by the consumer for compensation 
in the case of an alleged violation of the legislation on unfair contract terms.488 The proposed 

482Alpha Bank Cyprus Ltd v. Republic of  Cyprus (Κυπριακής Δημοκρατίας μέσω Υπηρεσίας Ανταγωνισμού και Προστασίας 
Καταναλωτών του Υπουργείου Ενέργειας, Εμπορίου, Βιομηχανίας και Τουρισμού) [2016].
483 See Director of  Consumer Protection Service (Διευθυντή Υπηρεσίας Προστασίας Καταναλωτή) v. Kimonos (Λεωνίδα Κίμωνος) 
[2018]. 
484 Article 3, Law 101(I)/2007.
485 52 decisions were forwarded, 5 of which are related to unfair contract terms in the provision of financial services.
486 A Draft Bill approved by the Council of Ministers may bring significant changes since it provides for private rights of 
action to any consumer directly affected by the violation of consumer protective legislation.
487 European Commission, Fitness Check Study 2017c, p. 198.
488 See Draft Bill on Consumer Protection Law, which is before the House of Parliament since November 2020. Other 
proposals for amendment of the Law on Unfair Contract Terms include the extension of finding of unfair terms in 
contracts between financial institutions and companies (legal persons rather than consumers).
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Bill, which was approved by the Council of Ministers, will rectify the problem of the practical 
effectiveness of the Director’s decisions, who will have increased powers such as the power to order 
the termination of a violation of the Law.489 The violation may result from an unfair commercial 
practice or an unfair contract term. The Director may also accept a set of committments by the 
offender of the Law in order to stop the infringement.490 Part 9 of the Draft Bill contains the 
options for persons who have a legal interest to file requests for the issuance of orders/decrees. The 
Director of the Consumer Protection Service, consumer organizations or associations, consumers 
who are directly affected by the violation of the Law and competitors of the accused trader/
supplier have a legal interest.491 The court in dealing with the application by a person who has legal 
interest may issue  an injunction ordering the immediate cessation and recurrence of the violation.  
A consumer whose financial interests have been affected has a private right of action for 
compensation, rescission of the contract and/or reduction of the price.492 In the Study for the 
Fitness Check of EU consumer and marketing law, emphasis is placed on extending the effect 
of a court decision establishing the unfairness of a term to all contracts concluded with a given 
trader outside of injunctions under Article 7(2) of the Directive rather than limiting the court 
decision to the individual relationship between the specific trader and the consumer.493 Cypriot 
courts are not willing to extend the effects of a judgment on unfairness to other contracts, 
properly applying common law principles. If the Supreme Court renders a judgment, however, 
the doctrine of stare decisis applies and the judgment becomes binding for similar cases.494  

6.7 New Deal for Consumers

This Section will deal with the New Deal for Consumers and the changes that it will bring 
about. In the Communication ‘A New Deal for Consumers’ (New Deal),495 the Commission 
emphasized the need to modernize some consumer protection rules and strengthen the level of 
compliance as a result also of the evaluation by the Fitness Check Study, which encompasses the 
review of six consumer law directives (Unfair Commercial Practices Directive, Unfair Contract 
Terms Directive, The Price Indication Directive, the Consumer Sales Directive, Injunctions 
Directive and the Misleading and Comparative Advertising Directive). The Commission also 
supports the need for introducing collective redress mechanisms to sufficiently deal with mass 
harm situations affecting large numbers of consumers in the EU. The package of measures 
that the New Deal presents aims to address these challenges and provide better enforcement 

489 See Part VIII of the Draft Bill. 
490 See Section 58 of the Bill. 
491 Section 62 of the Bill.
492 See Section 63 of the Bill.
493 Article 5(2) of Law 101(I)/2007; Article 9(6) of Law 93(I)/1996.
494 In fact, as was seen, most of the judgments finding certain terms to be unfair were from lower courts. Similarly, a 
French judgment reasserts the presumption that judicial decisions should only apply to specific contracts and not to 
types of contracts in general. Ministère de l’économie, des finances et de l’industrie v. Sté coopérative Groupement d’Achats 
des Centres Leclerc. Tribunal de commerce, Creteil, 13 December 2011, No. 2009F01018 ; see also Amariles, Bassilana, 
Winkler 2018, 152.
495 Communication from the Commission to the European Parliament, the Council and the European Economic and 
Social Committee, A New Deal for Consumers, COM (2018), 183.
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of rules, effective tools for redress, and better consumer knowledge of their rights in order to 
enhance consumer trust and confidence. To achieve these goals, the New Deal proposes changes 
to the legislative framework complemented by a set of non-legislative actions. The legislative 
package is composed of a proposal to improve the possibility for consumer organizations to 
start a representative action including a mass claim for compensation of consumer detriment, 
and a proposal to amend the Unfair Contract Terms Directive, the Unfair Commercial Practices 
Directive, the Injunctions Directive and the Consumer Rights Directive. Following these 
proposals, the Directive on better enforcement and modernization of EU consumer protection 
was adopted on 27 November 2019,496 while the work on representative actions continues. 

The Commission indicates that consumers should have the right to individual remedies 
(e.g. financial compensation) when they are harmed by unfair commercial practices. This 
follows the general trend towards complementing public enforcement models by developing 
private rights of action. In the Commission Recommendation of 2013 on common principles 
for injunctive and compensatory collective redress mechanisms in the Member States,497 the 
Commission recommended that Member States introduce ‘opt in’ collective redress for those 
harmed by breaches of directly effective EU law. The Recommendation provides that alongside 
court-based collective redress mechanisms, which the Commission encourages Member States to 
introduce, there must be effective means of alternative dispute resolution so that group claims 
can be settled before and during the handling of the claim in the courts. It is provided that 
Member States should have collective redress mechanisms available in order to achieve EU policy 
objectives such as better enforcement of EU law, protection of consumers, and better efficiency 
of justice. 

The New Deal highlights that EU law as it stands does not provide for clear and sufficient 
means to eliminate the negative effects of such a practice. By the introduction of Article 11a in 
the Unfair Commercial Practices Directive, it is provided that Member States must ensure that 
proportionate and effective remedies are available for consumers harmed by unfair commercial 
practices.498  Directive 2019/2161 did not follow the proposal which made a distinction between 
contractual and non-contractual remedies. The former, according to the proposal, included 
the possibility for consumers to unilaterally terminate the contract, whereas non-contractual 
remedies included the possibility of compensation for damages suffered by consumers.499 
These proposed amendments, however, raised issues as to the retroactivity of the remedies, 
inter alia, and the application of national contract and tort law in limiting the application of 
these remedies.500 This follows the judgment of the CJEU in the Bankia case where it was held 
that the Directive on unfair commercial practices does not guarantee the right to a contractual 

496 Directive 2019/2161 amending Directive 93/13 and Directives 98/6, 2005/29 and 2011/83 as regards the better 
enforcement and modernization of Union consumer protection rules, OJ L 328.
497 Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective 
redress mechanisms in the Member States concerning violations of rights granted under Union law, 2013/396/EU, L 
201/60.
498 See Directive 2019/2161.
499 Proposal for a Directive of the European Parliament and of the Council amending Council Directive 93/13/EEC, 
Directive 98/6/EC, Directive 2005/29/EC and Directive 2011/83/EU as regards better enforcement and modernization 
of EU consumer protection rules, COM (2018) 185. On November 24, 2020 the European Parliament adopted the 
Directive. The Directive is in force since December 2020. See Directive (EU) 2020/1828 of the European Parliament and 
of the COuncil of 25 November 2020 on representative actions for the protection of the collective interests of consumers 
and repealing Directive 2009/22/EC OJ L 309. 
500 Loos 2019a, p. 113-134.
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remedy for consumers, unlike Directive 93/13 which expressly provides as a legal consequence 
the invalidation of the term or where appropriate the entire contract.501 In other words, Directive 
2005/29 does not provide for an individual contractual remedy. The amendment adopted states 
that: “those remedies shall be without prejudice to the application of other remedies available to 
consumers under Union or national law”.502 With the introduction of the possibility of damages, 
price reduction or unilateral termination of the contract, the road is open for the CJEU, if the 
case presents itself, to develop similar procedural requirements for Directive 2005/29 as it did 
with Directive 93/13.503 

Secondly, the Commission aims to enhance consumer redress by introducing a procedure 
for representative actions available also for mass claims. This proposal comes as a follow-up to the 
evaluation made by the Fitness Check Study which, according to the Commission, demonstrated 
that the risk of infringements of Union law affecting the collective interests of consumers is 
increasing due to economic globalization and digitalization.504 The Directive, which was adopted 
on November 24, 2020 by the European Parliament, will expand the scope of the Injunctions 
Directive to cover other horizontal and sector-specific EU instruments relevant for the protection 
of collective interests of consumers in different economic sectors such as financial services, energy, 
telecommunications, health, and the environment. Moreover, the qualified entities designated by 
the Member States that can bring representative actions will have to satisfy minimum reputational 
criteria and disclose to the courts or administrative authorities their financial capacity and the 
origin of their funds supporting the action for compensatory collective redress actions. Certain 
safeguards are provided ensuring the efficiency of the procedure while also promoting out-of-court 
settlements subject to court or administrative authority scrutiny. Lastly, the proposal will enable 
qualified entities to bring representative actions seeking different types of measures depending on 
the circumstances of the case. Consequently, the goal of the proposal on representative actions 
is to improve the tools for stopping illegal practices and facilitate redress for consumers in mass 
harm situations.505 

Thirdly, the Commission aims to improve the effectiveness of the ADR Directive and the 
ODR Regulation by making easier the access to such instruments by consumers. In the report 
on the functioning of the European Online Dispute Resolution platform,506 which provides 
an overview of its first year of operation, it was highlighted that the improvement of traders’ 
engagement is essential in order to ensure that the complaints that cannot be settled bilaterally 
are effectively channeled through the ODR platform and dealt with by a competent ADR body. 
These measures introduced by the New Deal have the purpose of providing better enforcement 
measures that will eventually enhance consumer protection by improving the functionality of 
the existing legislation.507 This is based on two strategies: (i) the empowerment of individual 

501 C-109/17 Bankia SA v. Juan Carlos Mari Merino and Others [2018] para. 46. The Court also noted that it is for each 
Member State to determine the consequences of non-compliance with a code of conduct. See infra Section 5.7.3.
502 Article 11a (2) Directive 2019/2161.
503 Loos 2019b.
504 Proposal for a Directive of the European Parliament and of the Council on representative actions for the protection 
of the collective interests of consumers, and repealing Directive 2009/22/EC, COM (2018) 184.
505 European Legal Studies Institute 2019, 35-36, 49.
506 Report from the Commission to the European Parliament and the Council on the functioning of the European 
Online Dispute Resolution platform established under Regulation (EU) 524/2013 on online dispute resolution for 
consumer disputes, COM (2017) 744.
507 See also “Legal Aspects of Protecting European Consumers”, op. cit. note 499, p. 50
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consumers to enforce their rights, and (b) the creation of institutional enforcement strategies 
with enhanced cross-border cooperation.508 

6.8 Civil Procedure as a Tool for Achieving the 
Regulatory Goals of Substantive Law

  
Private enforcement of EU law is seen as having the advantage that the solutions are better 

adapted to the actual circumstances of a case than public law intervention, which is limited 
in scope and targeted at a certain category of individuals (the reasonably circumspect average 
consumer). The goal is to align private enforcement mechanisms with the regulatory goals of 
particular areas of substantive law.509 Thus, it is regarded that private law liability compensates, in 
appropriate cases, for substantial losses. Collective redress mechanisms are seen as appropriate in 
achieving EU policy objectives such as better enforcement of EU law, protection of consumers, 
and better efficiency of justice.510 Private enforcement, though, may be seen as a threat to 
democratic governance since it places immense power of bring suit to enforce public laws in 
private hands.511 

Compliance with EU law requirements raises the issue of what tools are more appropriate 
in ensuring such compliance: tools of private law or of procedural law. The introduction of 
rights to individual remedies and of collective redress mechanisms indicates that both methods 
are utilized by the EU in the New Deal for Consumers.512 Collective redress mechanisms, 
however, raise questions as to the substance and the procedure as well as the divide between the 
content of a right and the institutional means of its enforcement.513 The question is whether the 
aggregation mechanism travels with the right or whether it is a characteristic of the institutional 
setting.514 Moreover, it raises questions as to civil procedure’s status in private law theory. As 
Mathew Shapiro indicates, two views prevail in relation to civil procedure’s status in private law 
theory, namely, civil procedure functioning as a necessary adjunct of private law but remaining 
completely separate from it; and civil procedure, or certain aspects of it, forming part of the 
bodies of law enforced through it, including the different branches of private law.515  

Whether class-wide adjudication is a matter of procedure despite its effects on substance 
having the sole purpose of aggregating claims or whether it is a matter of substance has been a 

508 Ibid.
509 See also Glover 2012, p. 1137.
510 Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective 
redress mechanisms in the Member States concerning violations of rights granted under Union law, 2013/396/EU, L 
201/60.
511 See late Justice Scalia’s dissenting opinion in Friends of the Earth, Inc. et al. v. Laidlaw Environmental Services (TOC) 
Inc. [2000] 215. See also Zipkin 2013, p. 325.
512 See also C. Hodges, N. Creutzfeldt, “Transformations in Public and Private Enforcement”, in Micklitz, Wechsler 
2016.
513 See Zipkin 2013, p. 310.
514 Ibid.
515 See also Shapiro 2020.
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subject of controversy in the Supreme Court of the US.516 In the EU, since the purpose is to 
ensure the effective enforcement of EU derivative law rights, the focus is on the aggregation 
mechanism travelling with the right. This puts significant pressure on the interpretation of the 
essential function of judges, which in the common law is regarded as being the resolution of the 
dispute between the represented parties exclusively. Taking, however, a more realistic view to 
the function of judges, it is apparent that the immediate breadth of their decisions is taken into 
consideration as seen by the predominance of the principle of financial stability.517  

The concept of enforcing mandatory law such as consumer protection legislation focuses 
on safeguarding the underlying public interests and goes against the traditional perception of 
civil justice that aims to protect the rights of private litigants. Bukhard Hess argues that public 
interests and subjective individual rights may be aligned in certain cases, e.g. when it comes to 
the protection of consumers.518 The common law, however, is seen as not very open to this kind 
of protection of imposing private law liability if certain circumstances are not met.519  

6.9 Conclusions 

 Lord Justice Peter Gross recently referred to the observation in Lampedusa’s “The 
Leopard” where it was stated that: “if we want things to stay as they are, things will have to 
change”.520 Change has four different facets: change in substantive law, change in procedural law, 
harnessing technology to reform the delivery of justice, and, the British exit from the EU. Change 
in substantive law, as described by Lord Justice Gross, is seen as the ability of the common law to 
evolve and develop in the light of changing circumstances that ensures that the law is the product 
of a single moment in time. In Cyprus, contract law is seen as attractive for doing business and 
fit for purpose since it follows the English common law and EU derivative law developments. 
However, the recent financial crisis has highlighted the absence of necessary structures in the 
system to deal with specific cases arising out of the financial crisis.521  

 Procedural law is another important facet,522 something which has remained constant in the 

516 See Zipkin 2013, p. 306 et seq. See for example Brown Governor of California et al. v. Plata et al. [2011] 552 Justice 
Scalia: “But what procedural principle justifies certifying a class of plaintiffs so they may assert a claim of systemic 
unconstitutionality? I can think of two possibilities, both of which are untenable. The first is that although some or most 
plaintiffs in the class do not individually have viable Eighth Amendment claims, the class as a whole has collectively 
suffered an Eighth Amendment violation. That theory is contrary to the bedrock rule that the sole purpose of classwide 
adjudication is to aggregate claims that are individually viable”. See also Hanna v. Plumer [1965] 464: “The test is not 
whether the rule affects a litigant’s substantive rights; most procedural rules do”.
517 See also Fagan, Khan 2019, p. 1-14.
518 B. Hess, “The Role of Procedural Law in the Governance of Enforcement in Europe”, in Micklitz, Wechler 2016, p. 
348.
519 See also Mak 2012.
520 Lord Justice Peter Gross at the LCLBA Annual Lecture in January 2019 praised the virtues of change and adaptability 
as essential for the development of the common law itself in order to maintain and enhance their world-leading position 
in international dispute resolution. See “The Civil Justice System in a Time of Change”, LCLCBA Annual Lecture, 
Judiciary of England and Wales (2019). See also Section 3.2.1.
521 See Chapter 5.
522 See also the publication by the French government in April 2018 of the draft legislation that aims to reform and 
modernize the French Justice System. The legislation introduces, inter alia, compulsory mediation for small claims. Projet 
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case of Cyprus since, with its antiquated system of Civil Procedure Rules and the predominance 
of the writ system, problems have emerged. This is especially evident after the financial crisis with 
the increasing number of cases that come before courts; a fact that has negative repercussions as 
to the resolution of commercial disputes which are lengthy and inefficient. The introduction of 
case management practices, alternative dispute resolution mechanisms, court automation and 
specialized courts is seen as a move towards remedying the problem of delays before courts, but 
also in the light of creating competitive dispute resolution services and ensuring the effective 
application of EU law.523  Harnessing technology to reform or modernize the delivery of justice 
may be also seen in the light of reforms in procedural law. This Chapter has examined the recent 
reform proposals and the necessity for such reform, both of which are an indirect consequence of 
the financial crisis and the increasing number of cases that come before courts. The Chapter first 
examined the existing legal framework and the civil justice system, as well as the problems that 
arose as highlighted in the EU Justice Scoreboard as well as the DBR. The differences between 
the common law and civil law systems of civil justice were briefly explored to emphasize the shift 
towards an increased role for judges and the procedural discipline of counsels that is more in line 
with continental law stereotypes. Cyprus did not follow the sweeping reforms in England and 
Wales, thus, following more the traditional principle of passivity of judges. 

The case of Cyprus, where the procedural rules are inherited from the English colonial 
government, may be regarded as an example of the “transplant effect”. This theory argues 
that imperial imposition of laws to unreceptive countries results in structural impediments to 
broad-based economic development, measurable as a negative transplant effect. It may also raise 
objections as to the LOT and their conclusions. A comparative examination of the common law 
countries following the adversarial system indicates that common law and civil law procedures 
are converging, in particular, common law countries adopt mechanisms prevalent in civil law 
countries, as is also shown in this Chapter’s analysis. These changes distort the adversarial system 
rendering the differences between ‘adversary’ and ‘inquisitorial’ approaches less pronounced. 
The influence of the EU on national procedural law is examined, as a result of the application 
of the principles of effectiveness and equivalence. Certain doctrines of EU law such as the ex 
officio doctrine of the unfairness review of contractual terms are also having an impact on the 
role of  judges in civil cases. The New Deal for Consumers and the resulting preference for 
private enforcement of EU law rights will further increase the influence of EU law on national 
procedural law. Given that the reform process is ongoing, it is projected that the Cyprus civil 
justice system will be adequately equipped to cope with the resulting changes. 

The common law tradition allows complete freedom to the parties to conduct their litigation 
as they see fit, subject only to rules of court. However, the problem of a court’s overextended 
workload and its consequences requires departures from that tradition by the enforcement of 
time limits as developed in other common law jurisdictions.524 Enforcement of procedural 
discipline on the parties in such common law jurisdictions was followed by attempts to improve 
the efficiency of the actual determination of the appeal by reduction of the common law emphasis 
on oral argument.525 Reliance on documentation and the use of written briefs is seen as more 
efficient and less time consuming. The introduction of Order 30 of the Rules of Civil Procedure 

de loi de programmation 2018-2022 et de réforme pour la justice (JUST1806695 L).
523 See Section 6.6.1.
524 Jolowicz 2000, p. 345.
525 See Section 6.5.1. 
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that requires parties to submit and exchange their testimony in writing is seen in this light.526 EU 
law, through the application of the effectiveness and equivalence principles as well as through 
recent amendments and soft law instruments, such as the EU Justice Scoreboard, is ultimately 
changing national rules of civil procedure, requiring judges to take a more active role in the entire 
process. This is a realization of the importance of national courts and public authorities in their 
role in applying and enforcing EU law. It is also a reaffirmation of the importance of procedural 
law as a tool for achieving and realizing the goals of substantive law. 

As mentioned in Chapter 2,527 the Supreme Court of Cyprus acts as a supercourt by acting, 
inter alia, as the Supreme Constitutional Court of Cyprus, the Highest Administrative Court 
with exclusive Appellate Revisional Jurisdiction, the Electoral Court, the Supreme Council of 
Judicature, and having the power to make rules regulating the practice and procedure in the 
courts. These efficiency mechanisms introduced in various common law jurisdictions follow 
patterns existing in continental law jurisdictions such as the continental European model of a 
continuing process of exchange of written material and the judge-managed civil law procedure.528 
This raises questions as to the LOT conclusion that common law civil procedure is more 
efficient since it is closer to the ideal case of two parties informally entrusting their dispute to 
their neighbor’s judgment.529 The convergence towards this modern model of civil procedure 
challenges the individualistic adversarial approach, which is now seen as inconsistent with the 
requirements of a modern ‘bureaucratic’ government that requires utmost speed, precision, 
definiteness and continuity.530 A judge’s passivity conceptualized by the adversary system is one 
element contributing to slow adjudication. However, the adversary system places a lot of weight 
on the neutrality of the decision that ensures the integrity of the deliberations. According to 
Stephan Landsman, the adversary system in this context sacrifices speed in order to protect the 
probity of the process.531 In a world where speed is elevated over deliberation, civil procedure in 
Cyprus needs to change in order to keep up with global judicial competition.

526 Jolowicz 2000, p. 346. However, this only refers to claims under €3,000. Efficiency in the use of judge time in Cyprus 
can be improved by the delegation of tasks, in addition to the purely administrative, to officials or others who do not 
hold judicial appointments.
527 See Section 2.6.2.1.
528 See also Section 6.4.2.
529 See Section 6.4.
530 See Section 6.4.1.
531 Landsman 1988, p. 24.
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VII.
Conclusions

This dissertation introduced the concept of the ‘third legal family’ and placed Cyprus 
within this discussion, building on the work of Symeonides and Hatzimihail.1 The historical 
background of the legal system reaffirms the perception that the mixed elements of the law are 
a product of its troubled history.2 The two principal characteristics that Hatzimihail highlights 
as descriptive of the legal consciousness and public life in Cyprus have now become three since 
EU law has been superimposed. According to Hatzimihail, the first characteristic is that the 
country’s institutions operate as if in a state of ‘perpetual interimness’, pending resolution of 
the communal dispute, and, second, the Constitution has become the totem of the Republic.3 
Along with common law and civil law, European law in the sense of regulations and directives 
emanating from the EU forms an integral part of Cyprus law that according to the Constitution 
has precedence over national Constitutional provisions. Moreover, a new level of legal activity 
and legal discourse has been added to the traditional legal system of Cyprus. Thus, Cyprus law 
is developing into a complex amalgam consisting of many different juridical traditions and 
components in contrast to its narrow common law parameters before independence.4  

The political conflict persisting for more than four decades on the island, the vulnerability 
of the economic model, and the resulting financial crisis that led to the Economic Adjustment 
Programme for Cyprus in 20135 had negative repercussions for the entire legal system, such as 
a growing number of claims against banks for mis-selling practices,6 and the resulting negative 
effect on the resolution of such cases, which are lengthy and inefficient.7 During the accession 
process, harmonization with EU law was viewed as an opportunity for modernization. However, 
a decade and a half after accession, little change has been effected in certain areas of the law. The 
financial crisis, though, has become an impetus for reform. 

As developed in Chapter 3, competition has been a driving force in the international arena 
for reforms in various jurisdictions, including Cyprus, both in substantive as well as procedural 
law. The imminent withdrawal of the UK from the EU has further re-energized this competition 

1 See Section 2.3.1.
2 See Section 2.4.
3 Hatzimihail 2013, p. 52-53.
4 Polyviou 2015, p. x.
5 See Section 2.5.
6 See Section 5.5.
7 See Chapter 6.
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between jurisdictions. Substantive contract law is one important facet of this competition among 
jurisdictions, one that is highlighted by the recent reform of the French Civil Code as well as 
the measures taken by the EU in the aftermath of the financial crisis. The LOT suggestion that 
financial markets may be an area where the adaptability of judge-made rules, as exemplified by 
the Delaware courts in the US, is beneficial, but has been challenged after the financial crisis that 
started from a common law country. 

Market disruptions such as the financial crisis of 2008 have raised a number of problems for 
the courts, including frustration and renegotiation of long-term contracts, control of fiduciary 
powers, and discretion involving potential conflicts of interest. These aspects are developed in 
Chapter 4 with the purpose of examining the legal framework in Cyprus and highlighting some 
differences between the major legal traditions of the West as far as contract law is concerned 
and the position under EU derivative law. By examining such differences, it is possible to better 
reflect on the impact that EU law has had on contract law and civil procedure in Cyprus. This 
Chapter addresses the conclusion of the analysis of the impact of EU law on contract law and 
civil procedure in Cyprus. The conclusions follow the sequence of the research questions8 in 
attempting to provide answers to the main research question by first addressing the sub-questions 
posed and finally returning to the main research question. The conclusions can be further 
contextualized if the reader returns to the analysis and the closing remarks of each Chapter. This 
Chapter also offers some insight into different areas for future research.

7.1 The Coherence of Private Law and the 
Autonomous Character of EU Law 

The jurisprudence of Cypriot courts indicates a certain degree of hybridization between 
national contract law and EU standards, though this is a rather recent trend. The analysis of 
a judgment by the District Court of Larnaca in Section 5.6.1 provides an example of such 
hybridization, with the Court utilizing the defenses available in equity in accordance with the 
MiFID requirements for provision of information and advice with regard to a financial product. 
The Court reiterated the basic principles of contract law applicable in Cyprus and stated that 
the common law of contract with the doctrine of duress and the law of equity with the doctrine 
of undue influence gives the right to a party to demand the cancellation of a contract lacking 
the component of consent. What can be clearly deduced from the analysis of this case and the 
jurisprudence referred to in Chapter 5 is that Cypriot courts take a unifying view of contract 
law, without necessarily making the distinction between consumer law and commercial law. This 
has the positive outcome of consumers enjoying the common law remedies along with the other 
forms of relief provided under consumer protection legislation.9 Therefore, although EU law 
occasionally results in the fragmentation of the law, Cypriot courts have attempted to maintain 
a coherent, unitary system.10 

This attempt to maintain a coherent, unitary system resulted in the interpretation of the 

8 See Section 1.1.1.
9 Mupangavanhu 2015, p. 134. See for example Alpha Bank Cyprus Ltd v. Johnson et al [2019]. See analysis of judgment 
in Sections 5.2.1.3 and 5.7.4.2.
10 See Section 5.7.4.
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good faith requirement as limited to an absence of dishonesty in agreeing on the terms. The 
Supreme Court’s established caselaw in Syrimi,11 where it held that contractual terms are to be 
rendered unfair under Section 5 of Law 93(I)/96 if they are concluded under the exercise of 
duress or undue influence, reaffirms the common law understanding of the requirement as an 
absence of dishonesty in agreeing on the terms. It is, moreover, a rejection of the notion of good 
faith as a principle of contractual interpretation. In contract law, the standard of a reasonably 
circumspect ‘average consumer’ prevails under English law, while in the case of Cyprus, as was 
seen above,12 the approach seems stricter than that under English law. The information paradigm, 
however, challenges the standard of a reasonably circumspect average consumer.13  Be that as it 
may, what can be deduced with certainty is what the late leading contract lawyer Patrick Atiyah 
in 1986 referred to:

Many contracts are now the subject of distinct regulation and as a result of this 
fragmentation we seem to be moving in the direction of the recognition of a law 
of contracts rather than a law of contract and the so-called ‘general principles’ of 
the law of contract remain general only by default only because they are being 
superseded by detailed ad hoc rules lacking any principle or by new principles of 
narrow scope and application.14 

The Director of the Consumer Protection Service has emphasized that the requirement 
of good faith is linked with the significant imbalance test provided under Directive 93/13, 
referencing Lord Steyn’s dictum in Director General of OFT v. First National Bank15 that “the twin 
requirements of good faith and significant imbalance will in practice be determinative”.16 This 
distinction between the good faith requirement and the significant imbalance test as two distinct 
requirements was not discussed by the Supreme Court in the cases before it where reference was 
made to Directive 93/13.17  This is another indication of the failure to understand the principle-
based approach of Directive 93/13.18  Thus, one can conclude that the judgments of the courts 
where an absence of dishonesty was found and, hence, the terms not being contrary to the 
requirement of good faith were based on the view that the two core requirements were taken in 
isolation. However, since the Director of the Consumer Protection Service takes a different stance 
from the courts on the good faith requirement, the application of Law 93(I)/96 implementing 
Directive 93/13 results in fragmentation, with different standards applied by different institutions. 
The final word, in any case, rests with the Supreme Court in the interpretation of the law.

11 See also Section 5.7.4.1.
12 See Section 5.7.2.
13 In the case Verein für Konsumenteninformation v. Amazon EU Sàrl [2016] the CJEU assessed the fairness of a choice-of-
law term under Directive 93/13 despite the protection offered under Article 6(2) of the Rome I Regulation. Regulation 
(EC) 593/2008 of 17 June 2008 on the law applicable to contractual obligations, OJ L 177 (2008).
14 Atiyah 1986, p. 19.
15 [2001] para. 36.
16 See Section 5.8.2.
17 See ibid.
18 See ibid.
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7.1.1 The fragmented plurality of norms and the divergent implementation of 
EU law

The attempt to maintain coherent national private law systems has been further challenged 
from the piecemeal approach of transnational rules. Mel Kenny argues that consumer protection 
laws especially in civil law jurisdictions and other developments such as the harmonization 
of private norms underscore the fragmented plurality of norms which pose problems for 
the legal community in distilling the law relevant to a contract and coordinating the diverse 
legal sources.19 Transnational rules are characterized by a piecemeal approach that exacerbates 
fragmentation whereas disparate application of harmonized law as a phenomenon termed a 
“homeward trend”, i.e. application based on the national laws and traditions, is very difficult to 
be remedied.20 This has been a persistent problem in the application of EU law: the European 
Commission has emphasized that the uniform application of EU law is hindered by different 
types of problems among which is the divergent implementation in different Member States 
that leads to inconsistencies in the application of EU rules to similar cases.21 This non-uniform 
implementation of directives, according to the Commission, burdens both industries and “active” 
consumers in search of precious information.22 

Fragmentation is reinforced by regulatory law introducing certain standards that diverge 
from the position previously held in a legal system. The ‘informed consent’ model that civil 
law systems resort to when deciding whether a contract should be enforced is reflected also 
under EU law.23 Greek law, for example, to a certain extent realizes that security and stability in 
transactions is not always capable of providing the answer in specific cases, since there is a need 
for adaptation of the rule to the often changing circumstances of social life.24  Common law 
systems tend to resort to a principle of security and stability of transactions that realizes a much 
cruder way in protecting reliance.25 The unaltered enforcement of contractual obligations, even 
if the circumstances have changed, is regarded as necessary in order to preserve the ‘security of 
orientation’ of the contracting parties.26 Cypriot courts follow this principle by respecting the 
parties’ agreement, however, Directive 93/13 has put significant pressure on that model.27 Sir 
Geoffrey Vos argues that: 

[…] it is one thing to adopt a hard black-letter approach to contractual 
construction and to harden one’s heart to the injustice that that conservatism 

19 Kenny 2003, p. 570.
20 Karton 2019, p. 159.
21 Communication from the Commission to the European Parliament and the Council – A more coherent European 
contract law – An action plan, COM/2003/0068 (2003), paras. 16 – 19.
22 Ibid, paras. 25 et seq. See also, Mattei, Nicola 2006, p. 12.
23 See infra Section 4.4. See also de Moor 1995, 263: arguing that a contract is an accord of wills in the civil law, hence, 
requiring that the parties were in mutual agreement and not just entered into the contract voluntarily or intentionally. 
However, she argues that “[i]t would be contrary to the objective principle in English contract law […] for the courts 
to ensure that the substantive entitlements and liabilities so created are necessarily those on which the parties were in 
agreement”. Thus, the provision by the Directive of non-negotiated contractual terms mirrors the civil law notion of 
accord of wills.
24 See Section 2.6.3.3.
25 See Beale 2012, p. 77.
26 See also Karampatzos 2005.
27 See infra Chapter 5.
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may cause, but quite another to adopt a more flexible view of the law of mutual 
mistake rectification, which had been well-settled for many years and exists merely 
to correct errors in reducing agreements to writing in documents, not errors in the 
agreements themselves.28  

Lord Neuberger in talks about express and implied terms in contracts argued that a 
common law judge has the privilege of making and developing the law as well as interpreting 
and applying it. This privilege comes with the responsibility of not being “wrongly swayed by 
sympathy for the plight in which an imprudent or unlucky litigant finds himself ”. If the judge 
is swayed in that direction, there is a danger that the resulting decision will “muddy the clear 
water of certainty which is such an important ingredient in the rule of law”.29 As Richard Epstein 
points out, a static legal framework that promotes certainty is necessary in a world of constant 
change in the underlying economic data, since it provides the important element of predictability 
in individual planning.30  

Nonetheless, in Cyprus the strict enforcement of contractual agreements by the courts did 
not result in a secure and stable system of enforcing transactions, a fact attributed to the absence 
of an effective enforcement culture as seen from the great percentage of debtors being strategic 
defaulters and the long delays in the system of administration of justice.31 This refers back to the 
importance of an effective institutional infrastructure analyzed in Section 3.3.2, including the 
importance of informal institutions. Such formal and informal institutions provide the incentive 
structure of an economy. An effective legal structure and court system to enforce contracts 
depends on the development of political institutions that will create such framework. In the 
absence of such political institutions, there is no incentive to alter the system. Successful formal 
institutions are dependent on effective informal institutions. Effective informal institutions such 
as the existence of a high degree of trust in the political and legal system, for example, limit the 
need for laws and regulations. The low degree of trust in the court system in Cyprus - due to a 
large extent to the delays before courts - has a negative impact on trust in the system at large, 
thus, requiring further laws and regulations to remedy the problem.32 

7.2 The Impact of Europeanization on Civil 
Procedure

The principle of party disposition is under significant pressure as a result of the concerns 
for effective enforcement of EU law and the promotion of litigation that follows a regulatory 
pattern.33 A large number of Member States, following country-specific recommendations by the 
Council, are pursuing efforts to improve the effectiveness of their national justice systems. Among 

28 Vos 2017, p. 12.
29 Lord Neuberger, “Express and Implied Terms in Contracts”, Lecture at the School of Law, Singapore Management  
University, 19 August 2016.
30 Epstein 1980, p. 253.
31 On strategic defaulters see also Section 5.1.
32 See Section 3.3.2.
33 See Section 6.8.
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such countries is Cyprus, which has undertaken a number of reform projects but which are still 
to produce any results.34 The influence of the comparative data is also evident which, along with 
the data from the DBR, is used to emphasize the need for legal reform in order to meet the 
challenges with contract enforcement and eventually improve the economic performance of the 
country.35 The focus of the EU Justice Scoreboard and the DBR on efficiency reflects what Resnik 
points out, that speed is elevated over deliberation, impartiality and fairness and case processing 
has become the desired goal favoring quantity over quality. Deliberation is, hence, regarded as 
an obstacle to efficiency. Even the quality standards provided by the EU Justice Scoreboard do 
not capture the judicial obligations of conducting a reasoned inquiry, articulating the reasons for 
decisions and subjecting those reasons to appellate review.36 Landsman argues that civil procedure 
reforms now require judges in the name of efficiency to pursue settlement negotiations and 
supervise the bargaining process and settle as many cases as possible. This approach is in conflict 
with the principle of passivity that limits a judge’s involvement in the settlement of a case.37 

The voices against the increased privatization of justice, however, do not provide an answer 
to the question of how is access to justice going to be granted without the availability of alternative 
dispute resolution mechanisms, ensuring simultaneously that deliberation is not compromised. 
The delivery of legal and financial services as a result of the growth of Fintech and Legaltech 
will be dramatically altered in the near future; a fact that raises challenges for the legal system 
as a whole, but also as to the provision of dispute resolution services. Dispute resolution needs 
to become speedier and cheaper if it aims to remain relevant in people’s lives.38 The judiciary in 
Cyprus needs to accelerate the modernization of the civil justice system and in general the way 
disputes are resolved in order to remain relevant in a world where online dispute resolution, 
ombudsman schemes, and mediation will absorb much of the small work in the years to come.    

7.2.1 The procedural law reform

 EU consumer protection legislation is influencing domestic civil procedure to a large 
extent; however, courts in Cyprus are reluctant to apply certain rules emanating from Directive 
93/13.39  Apart from the fact that the European Commission through the Structural Reform 
Support Service is providing technical assistance for the reform of the system of administration 
of justice in Cyprus, EU law, in particular, through the ex officio doctrine which expresses 
the requirement to effectively enforce EU law, is influencing such reforms.40 Hence, the need 
emerged for the introduction of case management mechanisms in a system that did not follow 
the sweeping reforms occurring in England and Wales in the 1990s. The lack of active case 

34 See Section 6.5.
35 See Section 6.3.2.1.
36 Resnik 1982.
37 Landsman 1980, p. 487.
38 See also, Sir G. Vos, “The Future for the UK’s jurisdiction and English law after Brexit”, Presentation to a Seminar in 
Munich hosted by Münchener Juristische Gesellschaft, and the British Chamber of Commerce in Germany 13th May 
2019.
39 See the Supreme Court’s judgment analyzed in Section 5.7.2 where the Court indicated that “it does not suffice for the 
party claiming an unfairness of a term to attach an account statement to the affidavit claiming that half of the amount 
in the current balance consists of unfair and abusive charges, without identifying the alleged charges, and expecting the 
judge to become an accountant that will identify the abusive terms”.
40 See Section 6.6.1.1.
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management by courts and judges in general hinders the effective enforcement of EU law in 
Cyprus. It was a widely held view of all stakeholders that the CPR need to be amended since 
they are seen as contributing to delays and inefficient litigation practice.41 The introduction of 
case management practices has repercussions in all aspects of the proceedings. ADR and court 
specialization, for instance, is regarded equally important for the effective enforcement of EU law, 
thus, it is actively promoted by the EU.42 Moreover, the ex officio doctrine challenges traditional 
civil procedure principles relating to the role of the judge and the responsibilities of counsels to 
bring meritorious cases (expressed in the principles da mihi factum dabo tibi jus and iura novit 
curia).43 According to the European Commission, the ex officio control of unfairness of contract 
terms is the procedural consequence of the fact that the unfairness of contract terms and their 
non-binding nature are mandatory rules of public policy which apply ex jure and which are legal 
aspects that, therefore, do not depend on any party invoking the rules.44  

 Enhancing the regulatory role of judges, who have to take a stricter stance in the judicial 
process and the application of procedural rules, was, hence, seen as a necessary to providing a 
more efficient use of judicial time. Therefore, the introduction of case management mechanisms 
was not directly influenced by EU law such as consumer protection legislation, but indirectly 
through the belief that case management, among others, leads to efficiency in the civil justice 
system.45 The overriding objective of the reform of the CPR which is to be given statutory 
force, once finalized, is to enable the courts to deal with cases justly and at proportionate cost. 
Soft law instruments such as the DBR and the EU Justice Scoreboard were often cited by the 
stakeholders in order to highlight the low ranking of Cyprus in enforcing contracts and case 
clearance. In the Scoreboard it is emphasized that consumer authorities and courts play a key role 
in the enforcement of EU consumer law.46 Given that substantive law reform, especially in areas 
dealing with private debt restructuring, did not reach the desired outcome of restructuring non-
performing exposures, procedural law reform was seen as a necessity due to the delays in court 
processes acting as an important obstacle to timely processing of insolvency cases.47 The long and 
inadequate procedures encourage debtors to strategically not settle their debt.48 A slow judiciary 
implies more breaches of contract, discourages firms from undertaking relationship-specific 
investments, impedes the access of firms to formal financial institutions and favors inefficient 
dynasties.49 An imperfect judiciary leads to unwillingness of economic agents to cooperate in a 
previously signed contract.

  This comes also at a time when, at the EU level, the need has arisen to strengthen 
compliance and enforcement of consumer protection rules given the Fitness Check Study which 
evaluated the level of compliance of national law with EU consumer law.50 The package of 
measures, which the New Deal for Consumers presents, is aimed at addressing these challenges 

41 See Section 6.5.
42 See Sections 6.6.2 et seq.
43 See Sections 6.4.2 and 6.4.3.
44 European Commission, Guidance 2019b, p. 56. See also Section 6.8 on the common law’s reluctance to impose private 
law liability if certain circumstances are not met.
45 See Section 6.5.1.1.
46 See also Section 6.3.2.
47 See Section 6.5.
48 See Section 5.2.
49 See Section 6.3 referring to Chemin’s conclusions as to the inefficiencies attached to a slow judiciary.
50 See Section 5.9.
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and providing better enforcement of rules, effective tools for redress, and better consumer 
knowledge of their rights in order to enhance consumer trust and confidence. The legislative 
package includes a proposal to improve the possibility for consumer organizations to start a 
representative action including a mass claim for compensation of consumer detriment, and 
a proposal to amend Directive 93/13 and Directive 2005/29.51 These proposals will further 
influence the procedural laws of the Member States. 

7.2.2 The influence of the LOT

The LOT, while taking the view that strong rules of contract enforcement are an important 
indicator of the comparative quality of legal origins, bypassed contract theory in making such 
a conclusion. The promotion materials of national lawyers associations as well as comparative 
studies have served this purpose, as was explained in Chapter 3. These studies have emphasized 
the divide between common law and civil law with regard to the interpretation of contracts and 
the willingness by courts to rewrite contracts. As also mentioned in this dissertation, extended 
contractual interpretation may transform regulatory duties on transparency into private law 
duties of disclosure.52 Chapter 3 explained how these competitive processes are reflected in the 
elaboration of EU law. The creation of rankings of states was embraced by the EU as well, in 
particular with regard to the performance of justice systems. The influence upon Cyprus law is 
evident as explained both in Chapter 3 and in more detail in Chapter 6. Brexit also serves as a 
catalyst for stirring up legal innovations among EU Member States to propose alternative venues 
to London. 

Procedural law has not remained immune from such competition since governments 
are often seen as competing both internally and internationally for offering their civil justice 
systems as a good to the demand side (the litigating parties). The LOT has also influenced this 
process through the DBR’s adherence to best practices as far as the enforcement of contracts 
is concerned, and the EU also creates rankings of civil justice systems based on the efficiency 
of delivering justice through, for example, the EU Justice Scoreboard. All these competitive 
processes create pressure for the stagnant legal system of Cyprus that did not follow the sweeping 
reforms of civil procedure in England and Wales. In the aftermath of the financial crisis and the 
resulting Economic Adjustment Programme agreed with the European Commission, reforms in 
the legal system became a condition for the provision of loans. The low ranking of the civil justice 
system in both the DBR and the EU Justice Scoreboard was seen as a further motive for reform. 

7.3 Insights from the Implementation of EU Law in 
a Mixed Jurisdiction

Cyprus’s small legal system and the various problems pertaining to it (the workload of the 
courts, the lack of an intermediate appellate division and the lack of variety in factual patterns) 

51 See Section 6.7.
52 As is the case in Germany, as reported by Badenhoop 2020, p. 262. See Section 5.10.
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limits its ability for self-sufficiency and charting its own independent course.53 In any case, such a 
development especially in a small country, with the lack of a legal academia - until very recently - 
was hindered by the ability to access a ready and successfully evolving legal system.54 This ability 
to access the English legal system, though, did not result in the Cyprus legal system following 
the legislative reforms that took place in the English common law. Pragmatic considerations 
and power games55 were rather the reason for resorting to, and the dominance of, the English 
common law and not because of Anglophile sentiments.56 These power games have now shifted 
with the legal elite previously claiming an advanced knowledge of the common law, and currently 
striving to contribute to the uniqueness and intricacies of the Cypriot legal system, realizing its 
mixed elements.57 Aside, though, from self-sufficiency, in matters of European law, resorting to 
the jurisprudence of the CJEU, especially in matters arising out of the application of Directive 
93/13, is necessary. The exit of the UK from the EU will be detrimental to that end, since Cyprus 
courts will not be able to draw inspiration from the interpretation of European norms in line 
with the English common law. Despite the majority of new entrants to the legal profession in 
Cyprus after independence being graduates with university degrees from Greek law schools, 
the biggest challenge to the hold of English contract law comes from European Union law. 
Continental law concepts and terms were introduced into Cyprus law as a result of the Cyprus 
Bar’s demographics, although such concepts are less than might be expected while the good faith 
principle has penetrated the system as a legal irritant.58 The brief comparison with Greece shows 
the divergences in the application of EU law.  Greek insights into contract law adjudication are 
rarely used in Cyprus.

7.3.1 The reception of European law in Cyprus

The traditional comparative law position has been that judges in a mixed jurisdiction are, 
in general, receptive to foreign influence.59 As Jacques du Plessis argues, however, “there is good 
reason to be skeptical about claims that these systems generally act as legal laboratories where the 
best rules are selected from various systems”.60 In Chapter 3 the idea of mixed legal systems as 
more receptive to outside influences was challenged since considerations of prestige indeed play 
an important role. This is highlighted by the prestige that the common law has acquired from the 
LOT.61 Nonetheless, the experiences of mixed jurisdictions can be helpful in revealing how the 
judiciary could improve the quality of a system by creatively resorting to foreign law for filling in 
gaps or interpreting open-ended norms.62 The experience from Cyprus suggests that such creative 
resorting to foreign law is necessary for implementing EU law better. For example, the Cypriot 
courts have given the good faith requirement provided under Directive 93/13 a common law 

53 See also Section 2.8.
54 Hatzimihail 2017a, p. 241.
55 See Section 2.6 on the retention of the common law after independence.
56 Hatzimihail 2017a, p. 242.
57 Ibid.
58 See Section 2.6.3.
59 See Section 5.2.1.2.
60 Du Plessis 2005.
61 See Section 3.3.1.
62 Du Plessis 2005.
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gloss, suggesting that it is equivalent to an absence of dishonesty,63 whereas sectoral regulators 
have utilized authorities from other jurisdictions, such as Greece, Germany, France and the UK, 
in interpreting consumer protection legislation.64  

Nevertheless, the idea that mixed jurisdictions’ experience is valuable for drafting coherent 
sets of European principles65 is challenged in this dissertation.66 This is primarily due to the 
fact that Cypriot courts have been resistant to outside influences in the topics addressed by 
this dissertation (namely contract law and civil procedure), challenging the idea that the mixité 
of these legal systems is mostly based on legal transplants initiated by the courts. The belief 
expressed in particular with Scots law, based on the premise that the mixture is one of quality 
due to the critical picking and choosing of the judiciary, does not find adequate representation 
for Cyprus. However, as Epstein highlights, efficiency is not the main explanatory variable of the 
common law.67   

Lastly, it has been inferred that mixed legal systems offer a ‘wealth of experience’ on how 
courts and legislators are able to use materials of both traditions and for this reason they can 
be considered as models. This refers back to the statement by Vernon Valentine Palmer, the 
founder of the concept of the ‘third legal family’, that mixed systems cannot be cast as pariahs 
or paradigms at one and the same time.68 Palmer argues that for a useful classification scheme 
of legal systems to exist we probably have to abandon the conceit that ‘pure’ legal systems are 
privileged or preferred, or that certain mixtures are superior to others, or that the utility of mixed 
systems is on the insights and incidental lessons that may be extracted from their experience 
for others rather than for themselves.69 This dissertation showed that the experience of the legal 
system of Cyprus provides more lessons for itself rather than for others.  But the lessons drawn 
reflect also on the macro-level as to the implementation of EU law in national legal systems.70  

63 See Section 5.7.4.
64 See Section 5.8.2.
65 Based on the theory of regulatory competition that presupposes that competition for regulation leads to a discovery 
process for new and potentially more efficient legal products, which competition primarily takes place in the judiciary - 
since for judges efficiency is a widely held value.
66 On regulatory competition see Section 3.2.
67 Epstein 1980, p. 272: “If the businessman does not follow economic rules, he will lose his customers to those 
competitors whose conduct better approximates the efficient ideal. The principles of natural selection do not work well 
on the judiciary. For political reasons, the entire thrust of our legal system is to insulate judges as much as possible from 
the day-to-day pressures of politics and the marketplace. Their tenure of office is virtually guaranteed; their salary in no 
way depends upon their competence in forming of rules or in the decision of cases. Their jurisdiction is secure in the 
monopoly of force that is the state. The ever rising decisions are never subject to any independent competition or rigorous 
peer review. Their social status depends in some measure upon their perceived capacity to innovate, even when the sound 
discharge of their function demands only the reaffirmation of principles that were better articulated by some judge fifty 
or a thousand years before. Systematic efficiency has no special rewards for them. To the contrary, a set of efficient rules 
might compromise their position.”
68 Palmer 2008.
69 See for example Section 5.7.4.2.
70 See for example Section 5.2.1.
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7.4 The Impact of EU Law - Conclusions from this 
Study

The analysis in Part II of the dissertation leads to specific conclusions about the impact of 
EU law on contract enforcement in Cyprus. First, with regard to contract law, national contract 
law today is much more open to the intrusion of the principles of financial regulation than 
the contract law which was codified and enforced by national courts in the 19th century.71 
Traditionally, the state had a passive role in matters of private law since lawsuits were two-
party affairs for the recovery of money. In the common law, the primary focus traditionally 
encompassed types of claims with the aim of responding to personal harms. EU law, however, has 
challenged the traditional model – not only of the common law – as a result to a large extent of 
the financial crisis. The analysis in Chapter 5 suggests that Cypriot courts have been resilient to 
this intrusion. However, the subsequent introduction of private rights of action under the New 
Deal for Consumers - which can be argued to be a contribution of the LOT, since the regulatory 
gap in the enforcement of EU law in this context, is purported to be filled by private litigation 
- is about to put more pressure on the traditional model.72 Private litigation, thus, is seen as an 
efficient tool, useful to achieving certain regulatory or social goals. As also mentioned in Chapter 
6, this contradicts the idea of a lawsuit as a vehicle for settling disputes between private parties 
regarding private rights and challenges, which is the traditional perception of civil justice that 
is aimed at protecting the rights of private litigants.73 As Saul Zipkin also highlights, private 
enforcement schemes:

[…] reveal an effort to govern by making use of the courts to promote the 
achievement of the goals of substantive law, an orientation traditionally different 
from one in which courts are open to hear disputes properly brought before them 

but disclaim any role in a larger project of governing.74 

7.4.1 The influence of Directive 93/13 on national contract law

EU legislation relies on good faith in several instances,75 finding its way into domestic law 
in those particular areas. The argument that was posited was that as familiarity with the concept 
increases, the debate over the acceptance of a good faith principle in English contract law will 
grow. With the exit of the UK from the EU, it is still to be seen if this influence will continue to 
take place. Although as was seen, English courts have recognized in certain cases the existence of 
a duty of good faith in performing the contract,76 Cypriot courts have been reluctant to recognize 
such a duty when interpreting contracts, probably as a result of limited contractual practice 
to incorporate a duty to act in good faith. The courts have given the principle a common law 

71 See Section 5.3.2. 
72 See Section 5.9.
73 See infra Section 6.6.
74 Zipkin 2013, p. 322.
75 See Section 4.6.
76 See Section 4.7.
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gloss by focusing on an absence of dishonesty in agreeing on the terms.77 The introduction of 
express pre-contractual information duties in different areas of EU law may erode the reluctance 
of Cyprus law to impose these duties; however, the practice of the courts analyzed in this 
dissertation reveals an increased emphasis on the duty to read the terms of the contract.78 Given 
the increased relevance of Directive 93/13 when it comes to questions of assent to the terms of 
the contract, especially through the extension of Article 5 that requires terms to be transparent,79 
these traditional contract law principles that apply in Cyprus are being challenged.80 

The reluctance to make the shift from the formal logic of the common law method to the 
purposive public interest orientated reasoning81 is arguably not in tune with the complexities of 
modern society that requires judges to enjoy discretion in the application and interpretation of 
legal norms.82 The principles of contractual interpretation are important to that end since textual 
and contextual interpretation differ as to the evidentiary basis that will be used in determining 
the meaning of the contract: in the former a narrower evidentiary basis is admitted, while the 
latter uses a broader evidentiary basis thus implying also greater judicial discretion.83 In general, 
the common law has been hostile to the idea of giving judges discretionary powers to disregard 
contractual provisions on the basis of their personal idiosyncrasies regarding fairness, since this 
would be against commercial certainty. This challenges the LOT idea of the common law as 
placing an emphasis on judicial discretion as opposed to codes found in the civil law tradition.84 
However, EU law, especially as a result of Directive 93/13, and rules such as the ex officio 
control of unfairness,85 require greater judicial discretion as to the interpretation of contractual 
provisions, thus forcing courts to reshape the established principles and doctrines of contract law 
and civil procedure (party autonomy and party disposition respectively) in order to conform with 
consumer protection rules.  

7.4.1.1 The unwillingness to rewrite contracts and the recent shift in the application of 
consumer protection legislation 

Although it has been argued that little of the substance of English contract law has changed 
directly as a result of EU membership,86 the good faith concept has posed a considerable challenge 
in its orientation in a body of law largely premised upon caveat emptor and a strong orientation 
towards freedom of contract.87 However, as Geraint Howells points out, the assumption that 
the common law emphasizes laissez-faire values that may fit uneasily within the EU’s general 

77 See Section 5.7.4.
78 See Section 2.7.2 on the duty to read and the common law position. See Section 5.5.1 on the relevant caselaw.
79 See Section 5.7.3.2.1 and relevant caselaw.
80 On the duty to read as an important building block of the common law and the challenges posed by standard form 
contracts see Benoliel, Becher 2019, p. 2255.
81 The protection of consumers against unfair contract terms is regarded as a matter of public interest under Directive 
93/13. See European Commission Guidance 2019b, p. 42.
82 Mupangavanhu 2015, p. 129.
83 See Section 3.2.1.
84 See ibid.
85 See Section 6.6.1. The European Commission in its guidance notice states that a more active role for the judge may 
depend on whether one party is identified as the weaker party to the transaction, see European Commission Guidance 
2019b, p. 56.
86 See Section 2.7.2.
87 MacMillan 2016, p. 426.
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fairness test, assumed to have a protective ethic, should be a cautious one since English law and 
German law are also seen as more open to intervention compared to France and Italy, which 
were reluctant to challenge unfair terms since their states were heavily involved as suppliers.88 
Therefore, Howells rightly argues that the debate might be better viewed as one between business 
and consumer interests rather than one between legal cultures.89 Truth lies in the middle and 
as Howells indicates, there has been a variety of approaches as to the assessment of fairness by 
English judges, some embracing a more protective ethic and others a self-interest/self-reliant 
perspective.90 Howells argues that:

It may be too easy to typecast the common law as more laissez-faire than civilian 
regimes and jump on particular judgments as evidence of a return to form.91   

In Cyprus, the formalistic stance may be seen in the majority of the cases. However, this 
dissertation has provided examples of the shift happening in certain judgments of lower instance 
courts.92 These courts have been more receptive to consumer protection and have welcomed 
European legal concepts to a certain extent, although initially they gave the principle of good 
faith a common law gloss by limiting it to an absence of dishonesty. The approach of the 
Supreme Court, on the other hand, is one reflecting a self-interest/self-reliance ethic.93 This can 
be contrasted with CJEU caselaw, which arguably has used Directive 93/13 proactively in order 
to protect consumers affected by social crises.94 The Supreme Court’s approach can be attributed 
to the status of Cyprus as a service-based economy and the importance of the financial services 
sector. Therefore, a pro-bank stance might be reflected in the caselaw of the Supreme Court of 
Cyprus.95 If these claims had been successful, or are successful in the future, banks “would be 
facing an Armageddon claim”.96 Therefore, despite the mixed character of the system, Cypriot 
courts have, in certain cases, been stricter than English courts.

Nevertheless, sectoral regulators have been more prepared to adhere to European principles, 
such as the principle of good faith, and interpret such principles in line with national contract 
law.97 The decisions of such authorities are extremely important since they can have a major 
impact on changing the market culture.98 Regulatory action by these authorities “is the front line 
of day-in-day-out enforcement action against unfair terms”.99  The adherence of these authorities 
to the European concepts and the jurisprudence of the CJEU has proven to be stronger than 
the courts, also due to the strong networks at the EU level between regulators.100 This might be 

88 Howells 2017, p. 1908; referring to Leone Niglia’s conclusion in The Transformation of Contract in Europe, Kluwer 
Law International, (2002).
89 Ibid, p. 1950.
90 Ibid, p. 1948 referring to Willet’s distinction, see Section 4.2.
91 Howells 2017, p. 1948.
92 See Section 5.7.4.2.
93 See Section 5.5.1, in particular the judgment in Syrimi (Συρίμη) v. Pancyprian Funding Agency (Οργανισμός Χρηματοδοτήσεως 
Παγκυπριακή ΛΤΔ) [2010] which is the established precedent in dealing with issues of unfairness.
94 Howells 2017, p. 1922.
95 See Section 5.5.1.
96 Morgan 2011, p. 214.
97 See Section 5.8.
98 Howells 2017, p. 1947.
99 Ibid.
100 Ibid.
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a reaffirmation of the proposition that the enforcement of regulatory law is better left to public 
authorities. Additionally, in systems such as in Cyprus where judges lack specialization, time 
and economies of scale, entrusting sectoral regulators to ensure the proper application of EU 
consumer law seems more appropriate to a certain extent.101  

7.5 Areas of Future Research

 This dissertation provides areas of future study that may also assist in better understanding 
the influence of EU law on the legal system of Cyprus. 

7.5.1 The introduction of individual remedies

The New Deal for Consumers specifies the means of enforcement through the introduction 
of provisions that encourage private enforcement of consumer protection rules as well as public 
enforcement through the imposition of administrative fines for infringements of the directives.102 
It has been emphasized that a potential adoption of a specific right of private redress will increase 
the effectiveness of the Directive.103 The adoption of the Modernization Directive as well as 
the Draft Bill that aims to consolidate/codify consumer law in Cyprus and strengthen the 
effectiveness of the legislation are expected to change the legal landscape in the near future. These 
changes are bound to further influence national systems of civil procedure and the practice of 
national courts and authorities in enforcing EU law. They also present challenges for private 
law, since Directive 2005/29 now contains individual remedies for consumers who can resort 
to courts when they are confronted with unfair commercial practices by traders. In Cyprus, 
Directive 2005/29 is enforced through administrative action by the Director of the Consumer 
Protection Service, while the body’s decisions are challenged, under the jurisdiction to annul or 
confirm administrative acts (Article 146 of the Constitution). This is bound to change in the 
near future, as a result of the Draft Bill, while it would be interesting to see whether the courts 
in Cyprus are willing to utilize the defenses provided under Sections 14 to 20 of Cap. 149104 in 
order to safeguard against aggressive commercial practices or whether they will use the injunctive 
relief mechanisms offered by the Draft Bill.105  

7.5.2 The introduction of collective redress mechanisms

As mentioned in Chapter 6, Cyprus has no horizontal collective redress system, since the 

101 For example, in the UK, the biggest cases about the international financial markets come before specialist judges  
(Financial List) which makes expedition and their resolution in a matter of weeks possible.
102 See Section 6.7.
103 European Commission, Fitness Check Study 2017c, p. 195.
104 Coercion, undue influence, fraud or misrepresentation which render the contract voidable, see also Section 5.7.5.
105 In a similar way as they utilized the defense of undue influence when dealing with the statutory duties provided under 
the MiFID Directive; See Section 5.6.
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legal system and economic and social factors do not encourage such an undertaking.106  Possible 
solutions, however, may arise out of procedural law tools for consolidation of claims. In such 
cases, class actions are permitted when the right of relief of the plaintiffs arises out of the same 
transaction, a common question of law or fact is at stake, and the consolidation may prove 
advantageous or convenient in terms of costs and time. Courts may, in the near future, use 
these procedural tools in order to eliminate infringements of Union law affecting the collective 
interests of consumers. Thus far, the body responsible for such violations has been the Consumer 
Protection Service, which can file for injunctions for the protection of consumers’ interests. 
However, the Administrative Court’s judgment where it was stipulated that the decisions of 
the Director of the Consumer Protection Service on the fairness of a contractual term under 
Directive 93/13 are not decisive so as to amount to an enforceable administrative decision,107 
means that the courts are the final arbiter of such an examination.108 The Director’s decision is 
solely an opinion on the fairness of the terms in the contract. Given that the collective interests 
of consumers are safeguarded by the Consumer Protection Service, the introduction of collective 
redress mechanisms should mean that this responsibility will be taken up by courts. Future 
research should focus on how the collective redress mechanisms that will be introduced under 
EU law are implemented in Cyprus and examine the effect of the Director’s decisions under 
administrative law. 

7.5.3 The role of the Financial Ombudsman in insolvency proceedings

The Financial Ombudsman in Cyprus has been used as a vehicle for out-of-court settlement 
after the financial crisis. The Ombudsman examines complaints brought before the body, 
applying the principles of the law of contract and the relevant statutes.109  Consumer dispute 
resolution is an interesting area for future study, especially in Cyprus, where the culture of 
consumer protection has only recently been developed. The inefficiency of the court procedures 
drives debtors/consumers towards alternative methods of dispute resolution and the role of the 
Financial Ombudsman is rather important as an ADR body. Future analysis can focus on how 
the decisions or out-of-court settlements influence the market culture in general by introducing 
practices that are more in line with EU law. More concretely, future research should focus on 
the role of the Financial Ombudsman in insolvency proceedings. In particular, the Financial 
Ombudsman, despite its lack of power in dealing with foreclosures, has occasionally intervened, 
after a request by debtors, in the cancellation of a foreclosure procedure. This was a result of 
the good faith expressed by financial institutions.110 Additionally, the Financial Ombudsman 
has issued a number of decisions concerning the fairness of particular terms in guarantees.111  
The Financial Ombudsman’s important role in responding to breaches of codes of conduct 
and regulations by addressing systemic issues and promoting good behavior in a low-cost and 

106 See Section 6.6.6.
107 See Section 6.6.7.
108 See Section 6.6.7.1.
109 See Section 5.8.1.
110 Unified Body of Out-of-court Dispute Resolution of Cases of Financial Nature, Note for Consumer - Borrowers of 
the 5 November 2019 [in Greek].
111 Unified Body of Out-of-court Dispute Resolution of Cases of Financial Nature, Note for Consumer - Borrowers of 
the 12 July 2019 [in Greek]. The guarantors in these cases were informed 6 years after the debtor was in arrears, while the 
contractual term provided that the financial institution should inform the guarantors “without delay” in such an event.
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efficient manner has also been highlighted. This is in line with theories that embrace notions that 
private economic interests and public interests are not mutually exclusive and the participation 
of the regulated in the enforcement process improves compliance, and at the same time the use 
of flexible private dispute resolution mechanisms leads to better tailored outcomes at less cost.112  

7.6 Impact Paragraph

One of the five headline targets of the Europe 2020 strategy was to reduce poverty by lifting 
at least 20 million people out of the risk of poverty or social exclusion by 2020.113  Although 
the number of people at risk of poverty or social exclusion fell by 3.1 million between 2008 and 
2017, the EU remains far from its targets set by the Europe 2020 strategy.114 As Micklitz and 
Domurath emphasize, consumer credit plays a pivotal role for both growth and social inclusion 
because it enables citizens to foster economic growth by buying goods and services on the internal 
market and to fulfil their own consumerist desires and achieve a higher standard of living.115 
Consumer credit has been increasingly expanded into all layers of society by liberalizing access 
to such credit, with Cyprus seeing a steady increase in the standard of living of its population 
after EU accession. However, the financial crisis which started in 2008 and hit the island in 2013 
was a source of high levels of indebtedness and over-indebtedness which have led to foreclosures 
and risk of default. Courts, however, could use a number of contract doctrines to address the 
problems deriving from high levels of indebtedness, while EU regulatory law enables courts to 
further achieve this aim. The objective of this research was to analyze the impact that EU law has 
had in the areas of the law that can influence change in terms of problems of over-indebtedness 
(contract law) and are simultaneously influenced by them (civil procedure). This dissertation has 
provided examples of jurisprudence where European law was utilized in conjunction with other 
avenues offered by the common law of contract (such as undue influence and misrepresentation) 
in order to grant partial relief. This is evidence of both the influence of EU law in national 
contract law as well as the importance of courts and contract law in the aftermath of the global 
financial crisis of 2007-2008. Moreover, it examined the hurdles in the system of administration 
of justice and the role that EU law has played in the solutions adopted. 

Contract law and civil procedure in Cyprus are only now experiencing major processes 
of transformation as a result of the financial crisis and the claims that reach courts, despite 
acceding to the EU 16 years ago. EU accession was initially seen by many as an opportunity for 
reform and modernization of the legal system of Cyprus. However, this will only be realized after 
the problems for the legal system caused by over-indebtedness, both with regard to substantive 
as well as procedural law, are resolved. Over-indebtedness problems and the congested judicial 
procedures, as a result of limited resources and a high number of applications, have been the 
impetus for change, with the EU having a major role in the solutions adopted. This dissertation 
examined this role of the EU and in general the influence of EU law with a particular focus on 

112 See Section 5.8.1. Waye, Morabito 2012, p. 6.
113 Communication from the Commission “EUROPE 2020: A strategy for smart, sustainable and inclusive growth” 
COM(2010) 2020.
114 Eurostat, Europe 2020 indicators – poverty and social exclusion see https://ec.europa.eu/eurostat/statistics-explained/
index.php/Europe_2020_indicators_-_poverty_and_social_exclusion.
115 Micklitz, Domurath 2016, p. 3.
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the consumer acquis, on Cyprus law and how, and to what extent, private law in Cyprus has 
changed as a result of the Europeanization of the law. The theory of competition between legal 
systems is used in order to explain the drivers of change within the EU in general and Cyprus 
in particular. The dissertation also is aimed at incorporating Cyprus into the literature on mixed 
jurisdictions, examining the basic legal institutions, and whether the legal system, due to its 
mixed character, has been more receptive to EU influences. The analysis of the jurisprudence 
from Cyprus and the cross-comparisons with other jurisdictions that have been influential for the 
development of Cyprus law, are available to both Cypriot lawyers and academics, as well as jurists 
and groups working on harmonization of laws, in particular contract law and civil procedure. 
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