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Judicial Control of the EU Harmonized
Standards: Entering a Black Hole?

Mariolina ELIANTONIO
*

Ex ante control mechanisms in the EU standardization process exhibit several short-
comings. For this reason, it seems necessary to establish whether the ex post judicial
review of the process may compensate for these shortcomings. This article aims at
identifying the possible gaps of judicial protection in the review of EU harmonized
standards. To this end, the mechanisms of judicial supervision available in the EU legal
system are reviewed in order to establish whether the current level of judicial control of
the EU standardization process complies with the principle of effective judicial protec-
tion. The article first considers the possibility of a direct challenge against a European
harmonized standard and subsequently the situation of an indirect challenge against a
European harmonized standard through the preliminary ruling procedure. It concludes
that the current system of judicial protection of the EU standardization process does not
respect the principle of effective judicial protection.

1 INTRODUCTION

The EU standardization process is becoming increasingly important in the system of
EU administrative governance, and, while harmonized standards are strictly speaking
not binding, they have de facto very important practical consequences for the EU
operators.1 As shown in this special issue, ex ante control mechanisms in the EU
standardization process exhibit several shortcomings. First of all, while legally man-
dated by the relevant legislation,2 it is doubtful whether de facto consumer or
environmental organizations are able to influence the process and voice their con-
cerns, in light of their comparative lower resources vis-à-vis the industry. While
interests with a ‘weaker’ representation cannot effectively control the process,
neither can the Commission, which, for lack of resources and knowledge, more
often than not takes up the standards produced by the European Standardization

Eliantonio, Mariolina, ‘Judicial Control of the EU Harmonized Standards: Entering a Black Hole?’. Legal
Issues of Economic Integration 44, no. 4 (2017): 395–408.
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1 See e.g. M. Medzmariashvili, ‘Delegation of Rulemaking Power to European Standards Organisations:

Reconsidered’ in this special issue; L. Senden, ‘The Constitutional Fit of European Standardisation Put
to the Test’ in this special issue.

2 Regulation 1025/2012 of the European Parliament and of the Council of 25 Oct. 2012 on European
standardization, OJ L 316/12.



Organizations (ESOs) without further checks. Also during safeguard procedures, the
lack of resources seems to prevent the European institutions from performing an
adequate control, with operators and associations being completely left out of the
process.3

Because of the limitations of the ex ante control of the standards, it seems
necessary to establish whether the ex post judicial review of the process may
compensate for these shortcomings. The presence of an adequate judicial
review framework is important also for several other reasons. First of all,
because the EU is a ‘Community based on the rule of law’,4 of which the
presence of an adequate mechanism of judicial supervision is an essential
corollary. Secondly, because of the principle of effective judicial protection,
which is enshrined in Article 47 of the Charter of Fundamental Rights and has
long been considered by the Court of Justice as a general principle on EU law.5

Thirdly, from a delegation of powers perspective and from the starting point
that standardization entails the delegation of discretionary powers,6 an adequate
set of judicial control mechanisms would render the European standardization
process compliant with the ESMA ruling.7 In this case, the Court of Justice,
somewhat loosening the Meroni requirements, concluded that the delegation of
discretionary powers is allowed, if it is subject to adequate judicial supervision.
Finally, one could argue that sufficient judicial control of the standardization
process is necessary because the standards can affect health and the environment
which are values protected by the EU and which the Court of Justice should
therefore be able to protect.

This article aims at identifying the possible gaps of judicial protection in the
review of EU harmonized standards. To this end, the mechanisms of judicial super-
vision available in the EU legal system will be reviewed in order to establish whether
the current level of judicial control of the EU standardization process complies with
the principle of effective judicial protection. The article will first consider the
possibility of a direct challenge against a European harmonized standard and subse-
quently the situation of an indirect challenge against a European harmonized stan-
dard through the preliminary ruling procedure.

3 M. Kallestrup, ‘Stakeholder Participation in European Standardization: AMapping and an Assessment of
Three Categories of Regulation’ in this special issue.

4 Case 294/83, Les Verts v. Parliament, ECLI:EU:C:1986:166, para. 23.
5 See e.g. Case C-279/09, DEB Deutsche Energiehandels- und Beratungsgesellschaft mbH v. Bundesrepublik

Deutschland, ECLI:EU:C:2010:811; Case C-12/08, Mono Car Styling SA, in liquidation v. Dervis Odemis
and Others, ECLI:EU:C:2009:466, para. 49.

6 See M. Medzmariashvili, ‘Delegation of Rulemaking Power to European Standards Organisations:
Reconsidered’ in this special issue; L. Senden, ‘The Constitutional Fit of European Standardisation
Put to the Test’ in this special issue.

7 Case C-270/12, United Kingdom of Great Britain and Northern Ireland v. European Parliament and Council of
the European Union (ESMA), ECLI:EU:C:2014:18.
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2 THE DIRECT CHALLENGE OF A EUROPEAN HARMONIZED
STANDARD

2.1 JUDICIAL REVIEW AND THE NOTION OF ‘REVIEWABLE ACT’

Once a reference to a harmonized standard is published in the Official Journal in the
form of a Commission Communication, the presumption of conformity and the
duty forMember States to respect it starts to apply. The question is whether an action
for annulment pursuant to Article 263 TFEU may be brought against this
Commission Communication with the argument that the harmonized standard to
which it refers is unlawful. Under the IBM case law developed before the Lisbon
Treaty (and concerning the predecessor of Article 263 TFEU, i.e. Article 230 EC),
the scope of reviewability of EU measures in actions for annulment extends to ‘all
measures adopted by the institutions, whatever their nature or form, which are
intended to have legal effects’.8 Therefore, in application of this case law, it would
be possible to state that a Commission Communication containing a reference to a
harmonized standard could constitute a reviewable act as it is intended to produce
legal effects, namely to impose the presumption of conformity ontoMember States.9

In a recent case, interestingly, the General Court refers to the ‘legal force’ which
harmonized standards acquire when a reference to them is published in the Official
Journal,10 which seem to support indeed the idea of a form of effect attached to the
act of publication of a reference in the Official Journal.

While the hurdle of legal effects might seem to have been overcome, it is still at
least questionable whether a claim against a Commission Communication contain-
ing a reference to a harmonized standard will be considered admissible for the
purposes of review under Article 263 TFEU, as harmonized standards are, techni-
cally, still acts of private bodies, although ‘endorsed’ by the European Commission
through a publication of the reference to the standards in a Commission
Communication. While the Communication is indeed an act of the Commission,
such a challenge would de facto be related to the lawfulness of harmonized standards,
which are acts of private bodies.

The difficulties linked to the ‘authorship criterion’ in annulment actions
have been highlighted by Scott in the context of post-legislative guidance: in
order to be reviewable, a measure needs to be an act adopted by the European

8 Case 60/81, International Business Machines Corporation v. Commission of the European Communities, ECLI:
EU:C:1981:264, para. 9.

9 See for the same conclusion but a different line of reasoning, H. Schepel, The New Approach to the New
Approach: The Juridification of Harmonized Standards in EU Law, 20(4) Maastricht J. Eur. & Comp. L. 531
(2013).

10 Case T-474/15, Global Garden Products Italy SpA v. European Commission, ECLI:EU:T:2017:36, para.
60.
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institutions pursuant to Article 263 TFEU, and, in her view, it is likely that
guidance documents, which have been adopted formally as Commission docu-
ments but have been prepared jointly by the Commission and the Member
States, will not meet this criterion.11 This line of reasoning can also be
extended to the standardization process, as in this case the Commission pub-
lishes the references to the harmonized standards in a Communication, but is in
essence not the author of the content of the measure.12 This statement is also
supported by the copyright policy over harmonized standards: authorship of
harmonized standards belongs to standardization bodies, which consequently
have copyrights on them.

In the James Elliot case, the Advocate General (AG) advised in favour of the
Court’s jurisdiction to rule on the interpretation of a harmonized standard by
considering it an ‘act of the EU institutions’ on the basis of the links between the
New Approach Directives and the ensuing standards, as well as the links between the
ESOs and the Commission.13 If this opinion had been followed by the Court, there
would have been a rather certain case to make for reviewability of harmonized
standards through an action under Article 263 TFEU directed against the
Communication containing a reference, as an equal line of reasoning could have
been applied to the reviewability of standards in direct actions. Instead, the Court
reached the same conclusion but through a different line of reasoning: the Court
indeed rejected the possibility to attribute the standards to any European institutions
and admitted the reviewability of the standards because they ‘are by their nature
measures implementing or applying an act of EU law’.14 It seems therefore that an
action for annulment directed against a Commission Communication containing a
reference to a harmonized standard might not be admissible, as the Court would
refuse to look at the lawfulness of the standard.

The picture is further complicated by a recent statement of the General Court,
which, seemingly ignoring the ruling of the Court in James Elliott, and referring
instead to the opinion of the AG, nonchalantly stated that ‘the decisions relating to
the publication of harmonized standards are legal acts against which an action for
annulment may be brought’.15

11 J. Scott, In Legal Limbo: Post-Legislative Guidance as a Challenge for European Administrative Law, 48(2)
Common Mkt. L. Rev. 337 (2011); see also E. Korkea-aho, Adjudicating New Governance 173–174
(Routledge 2015).

12 For a different opinion seeH. Schepel, who instead maintains that ‘it seems beyond doubt that the act of
publication of the references is an act that can be challenged in a direct action before the European
Courts under Article 263 TFEU’. Schepel, supra n. 9, at 531.

13 Case C-613/14, James Elliott Construction Limited v. Irish Asphalt Limited, ECLI:EU:C:2016:63.
14 Ibid., para. 34.
15 Case T-474/15, Global Garden Products Italy SpA v. European Commission, ECLI:EU:T:2017:36, para.

60.
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Several legal questions can be posed with regard to this statement. First of all,
what is published is not a harmonized standard, but rather a reference to it. The
standards remain in fact only privately accessible and only against payment. This is an
issue which has been subject to some debate16 and it is regrettable that the General
Court glossed over this significant difference. Secondly, the measure through which
a reference to the standards is usually published is not a decision in the sense of Article
288 TFEU but a Commission Communication. This is not an insignificant differ-
ence: decisions are binding measures according to Article 288 TFEU, while com-
munications belong to the so-called ‘soft law’ measures of the EU, which are not in
principle endowed with binding force. In fact, the whole idea of a ‘decision’
publishing ‘harmonized standards’ clashes with the ‘official’ vision of the EU institu-
tions of the process of EU standardization being entirely voluntary.17 Thirdly, and
perhaps more importantly, this statement seems to ignore the contrary statement of
the Court of Justice in James Elliott, which clearly departed from the view of the AG
and accepted its jurisdiction on harmonized standards ‘as acts which, while indeed
adopted by bodies which cannot be described as “institutions, bodies, offices or
agencies of the Union”, are by their nature measures implementing or applying an
act of EU law’.18

Given the higher authority of the rulings of the Court of Justice, it is fair to
conclude that James Elliott is still good law and harmonized standards are not to be
considered ‘acts of the EU institutions’, with the consequence that a possible direct
action against a Commission Communication grounded on the alleged unlawfulness
of the harmonized standards it refers to, will likely be considered inadmissible for lack
of a ‘reviewable act’.

2.2 JUDICIAL REVIEW AND THE HURDLE OF ‘INDIVIDUAL’ AND ‘DIRECT’ CONCERN

Even if the reviewable act test were to be met, automatic standing will only be
granted to Member States as they are, under Article 263 TFEU, privileged applicants

16 See fn. 34 of AG Sanchez-Bordona’s opinion in James Elliot in which he mentions that ‘[t]he German
Bundesgerichtshof (BGH, 30 June 1983, GRUG 1984, pp. 117 to 119) and the
Bundesverfassungsgericht (BVerfGE, 29 July 1998, ZUM 1998, p. 926) held that technical standards
adopted by the German standards institute (Deutsches Institut für Normung, “DI”) were not protected
by intellectual property rights and should be published. The Netherlands Hoge Raad (Hoge Raad, 22
June 2012, LNJ:BW0393) held inKnooble that technical standards adopted by theNetherlands standards
institute (Nederlands Normalisatie Instituut, “EN”) were protected by intellectual property rights and it
was not compulsory to publish them officially’. See on this point the analysis of R. Van Gestel & H.-W.
Micklitz, European Integration Through Standardization: How Judicial Review Is Breaking Down the Club
House of Private Standardization Bodies 50(1) Common Mkt. L. Rev. 145 (2013).

17 See European Commission,The ‘Blue Guide’ on the Implementation of EU Product Rules 33 (2014). See also
Recital 1 of Regulation 1025/2012, which states: ‘The primary objective of standardization is the
definition of voluntary technical or quality specifications.’

18 Case C-613/14, James Elliott Construction Limited v. Irish Asphalt Limited, ECLI:EU:C:2016:63, para. 34.
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and therefore capable of challenging any EUmeasure without the need to prove any
specific link to the measure itself. It has been argued that, in practice, this is not likely
to happen.19

With regards to a private party, pursuant to Article 263 TFEU, hemay be able to
gain standing in an action for annulment only in three situations, i.e. if he is the
addressee of the measure, if the measure is of individual and direct concern to him or
if he is challenging a regulatory act which does not entail implementing measures and
which is of direct concern to him. The concept of ‘regulatory act’ is not defined in
the list of instruments contained in Article 288 TFEU. The European courts have
defined it to be a non-legislative measure of general application,20 i.e. a measure
which is not adopted following the ordinary or special legislative procedures within
the meaning of paragraphs 1 to 3 of Article 289 TFEU, whether adopted by the
Commission or not.21

The Communication which contains the reference to a harmonized standard
can be considered a regulatory act, as it is a measure adopted following a different
decision-making process than those contained in Article 289 TFEU. However, it is
doubtful whether the direct challenge of a standard by a private party would fall
within the third of the situations mentioned above, because of the existence of
‘implementing measures’.22 In the light of the case law of the European Courts,23 an
implementing measure is any measure taken by the Member States and which is
linked to the European measure at stake. As the standards always need to be
‘translated’ into national standards for their definitive application, it is highly doubt-
ful that the Court would admit a claim against a European harmonized standard as a
‘regulatory act not entailing implementing measures’.

Nor will it be possible to argue that the national standards constitute a mere
‘copy-paste’ of the European standards, as the Court of Justice has remarked on
several occasions that ‘the question whether the contested [measure] leaves any
discretion to the national authorities entrusted with the task of implementing it is
not relevant for the purposes of determining whether the contested [measure] entails
implementing measures’.24

19 H. C. H. Hofmann, G. C. Rowe & A. H. Türk, Administrative Law and Policy of the European Union 603
(Oxford University Press 2011).

20 SeeCase C-583/11 P, Inuit Tapiriit Kanatami and Others v. European Parliament and Council of the European
Union, ECLI:EU:C:2013:625.

21 Case T-93/10, Bilbaína de Alquitranes, SA, and Others v. European Chemicals Agency, ECLI:EU:
T:2013:106, paras 55–59.

22 Schepel is, in my view, neglecting this point when concluding that European standards will be able to
profit from the ‘regulatory act’ exception in a direct action. Schepel, supra n. 9, at 531–532.

23 C-274/12 P, Telefónica SA v. European Commission, ECLI:EU:C:2013:852.
24 Case T-134/10, Fédération européenne de l’industrie du sport (FESI) v. Council of the European Union ECLI:

EU:T:2014:143; case T-381/11 Eurofer v. Commission, ECLI:EU:T:2012:273, para. 59; case T-551/11
BSI v. Council of the European Union, ECLI:EU:T:2012:273, para. 56.
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As a consequence, private parties wishing to challenge European standards in an
action for annulment need to prove that they are individually and directly concerned.

The Court of Justice has consistently held that a measure is of direct concern
only if it affects the applicant’s legal position directly and it leaves no discretion to the
addressees of the measure who are entrusted with its implementation. In other
words, a direct link between the challenged measure and the loss or damage that
the applicant has suffered must be established.25Moreover, the implementation must
be automatic and result from EU rules without the application of other intermediate
rules. If the measure leaves national authorities of the Member States a degree of
discretion as to how the measure should be implemented, the applicant will not be
considered directly concerned.26

Direct concern will likely not be an issue in a direct challenge against European
standards, at least for operators, since the publication of these standards and the
presumption of conformity this publication creates is certainly capable of affecting
the legal sphere of an operator. However, what stands in the way of any challenge of a
European standard by any private party is the requirement to show individual
concern.

The definition of individual concern was first given in the Plaumann case27 and is
still the reference for determining ‘individual concern’. In this case, the Court of
Justice established that private parties are able to seek judicial review of decisions not
expressly addressed to them only if they can distinguish themselves from all other
persons, not only actually but also potentially. In other words, the applicants must
show that the decision ‘affects them by reason of certain attributes which are peculiar
to them or by reason of circumstances in which they are differentiated from all other
persons and by virtue of these factors distinguishes them individually just as in the
case of the person addressed’.28 As a result, individual concern cannot be established
when the applicant operates a trade which could be engaged in by any other person at
any time. In particular, the applicant has to show, according to the case-law devel-
oped by the Court of Justice, that, at the time when the decision was adopted, it
belonged to a so-called ‘closed class’, which is differently affected by the EUmeasure
than all other persons. 29

25 Cases 41–44/70, NV International Fruit Company and others v. Commission of the European Communities
ECLI:EU:C:1971:53; case 207/86 Asociación Profesional de Empresarios de Pesca Comunitarios (Apesco) v.
Commission of the European Communities, ECLI:EU:C:1988:200, para. 12. More recently, Case C-417/
04 P Regione Siciliana v. Commission of the European Communities, ECLI:EU:C:2006:282.

26 See e.g. case 69/69, SA Alcan Aluminium Raeren and others v. Commission of the European Communities,
ECLI:EU:C:1970:53; case 222/83 Municipality of Differdange and Others v. Commission of the European
Communities, ECLI:EU:C:1984:266.

27 Case 25–62, Plaumann & Co. v. Commission of the European Economic Community, ECLI:EU:C:1963:17.
28 Ibid., at 107.
29 E.g. Joined cases 106 and 107–63,Alfred Toepfer and Getreide-Import Gesellschaft v. Commission of the EEC,

ECLI:EU:C:1965:65.

JUDICIAL CONTROL OF THE EU HARMONIZED STANDARDS 401



Concerning specifically claims brought by associations, these actions have only
been considered admissible in three cases30: (1) when a legal provision grants
procedural rights to these associations31; (2) where every single member of the
association would be directly and individually concerned32 and (3) where the
association’s interests, and especially its position as a negotiator, is affected by the
measure.33

In the application of the Plaumann test, and the case law concerning associations,
it is highly doubtful that private parties, such as a legal person or an operator, as well as
associations purporting to protect consumers or environmental interests, would be
considered individually concerned. As far as natural or legal persons are concerned, it
will be very hard for them to prove that they are affected by a certain European
standard differently than all other individuals engaged in the same trade, as standards
are indistinctly applicable to all the traders in a certain field.

Similarly, associations of operators, consumers or environmental associations
alike will not be able to prove individual concern, as their members, in application of
the Plaumann doctrine, cannot be considered individually concerned. Moreover,
they will not be able to show that the relevant provisions leading to the adoption of a
standard grant them a special position as negotiators nor specific procedural rights, as
Article 5 of Regulation 1025/2012 only requires that ESOs ‘encourage and facilitate
an appropriate representation and effective participation of all relevant stakeholders’.

These conclusions are supported by the Schmoldt case,34 in which a private
individual, a company active in the sector of the challenged standard and an associa-
tion protecting the interests of the operators in that sector were all denied individual
concern in a claim against a safeguard decision of the Commission. Although
concerning a different type of decision adopted in the context of the standardization

30 Case C-321/95, P Stichting Greenpeace Council (Greenpeace International) and Others v. Commission of the
European Communities, ECLI:EU:C:1998:153; Case T-122/96, Federazione nazionale del commercio oleario
(Federolio) v. Commission of the European Communities, ECLI:EU:T:1997:142.

31 Case C-191/82, EEC Seed Crushers’ and Oil Processors’ Federation (FEDIOL) v. Commission of the
European Communities, ECLI:EU:C:1983:259; Case T-12/93, Comité Central d’Entreprise de la Société
Anonyme Vittel and Comité d’Etablissement de Pierval and Fédération Générale Agroalimentaire v. Commission
of the European Communities, ECLI:EU:T:1995:78.

32 Joined Cases T-447/93, T-448/93 and T-449/93,Associazione Italiana Tecnico Economica del Cemento and
British Cement Association and Blue Circle Industries plc and Castle Cement Ltd and The Rugby Goup plc and
Titan Cement Company SA v. Commission of the European Communities, ECLI:EU:T:1996:174; Case T-
380/94 Association internationale des utilisateurs de fils de filaments artificiels et synthétiques et de soie naturelle
(AIUFFASS) and Apparel, Knitting & Textiles Alliance (AKT) v. Commission of the European Communities,
ECLI:EU:T:1996:195; Case T-229/02,Osman Ocalan acting on behalf of Kurdistan Workers’ Party (PKK)
v. Council of the European Union, ECLI:EU:T:2008:87.

33 Joined Cases C-67/85 R, 68/85 R and 70/85 R Kwekerij Gebroeders van der Kooy BV and others v.
Commission of the European Communities, ECLI:EU:C:1985:173; Case T-84/01 Association contre l’horaire
d’été (ACHE) v. Council of the European Union and European Parliament, ECLI:EU:T:2002:5.

34 Case T-264/03, Jürgen Schmoldt and Others v. Commission of the European Communities, ECLI:EU:
T:2004:157.
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process, the considerations made by the Court on the concept of individual concern
are equally applicable to a case of direct challenge against a standard.

In this case, the Commission had adopted a Decision35 not to withdraw a set of
standards on the basis that they did not fail to meet essential substantive requirements
laid down in a New Approach Directive. The contested Decision stated that
information received in the course of consultations with the European Committee
for Standardization (CEN), which was responsible for drawing up the standards in
question, and with the relevant Standing Committee, disclosed no evidence of the
alleged risk associated with the standards in question.

The first applicant, Mr Schmoldt, was Chair of that part of CEN, which is
responsible for the adoption of the standards in question. Nonetheless, he
disagreed with the Commission’s Decision not to withdraw these standards
and attempted to challenge the legality of that Decision. The General Court
denied standing, based on the fact that the applicant could not prove to be
individually concerned. The Court reasoned that the decision at stake was a
measure of general application, as it concerned ‘all producers and users of
construction products within the European Union’.36 Concerning the specific
position of the applicant, in relation to the Plaumann criterion, the Court stated
that the fact that a person participates, in one way or another, in the process
leading to the adoption of a Community act does not distinguish him indivi-
dually in relation to the act in question unless the relevant Community
legislation has laid down specific procedural guarantees for such a person.
However, in the present case, procedural guarantees were laid down for the
benefit of the CEN and the relevant Standing Committee, not personally for
specific members or the chairmen of those bodies.37

A second applicant, one of the major operators in the field, was also considered
by the General Court not to have individual concern, as it was concerned by the
contested Decision only by reason of its objective status as an economic operator
manufacturing the products to which the standards related, in the same way as any
other economic operator in the same situation. The Court concluded, on the basis of
its prior case law, that that status alone is not sufficient to establish that the company
was individually concerned by the contested Decision.38 The Court did not accept
either the proposition that the applicant is more distinguished individually by the fact

35 Commission Decision 2003/312/EC of 9 Apr. 2003 on the publication of the reference of standards
relating to thermal insulation products, geotextiles, fixed fire-fighting equipment and gypsum blocks,
OJ L-114/50.

36 Case T-264/03, Jürgen Schmoldt and Others v. Commission of the European Communities, ECLI:EU:
T:2004:157, para. 93.

37 Ibid., paras 100–101.
38 Ibid., para. 110.
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that it was one of an identifiable number of German undertakings which would be
affected by the standards.39

Having consideredMr Schmoldt and the company he was the manager of to not
be individually concerned for the purposes of Article 264(3) TFEU, the third
question answered by the General Court was whether a national association repre-
senting the relevant industry sector in Germany could be considered individually
concerned. Also in this case, the Court considered that there was no individual
concern. First of all because, in the Court’s view, an association cannot be considered
individually concerned if its members are not individually concerned: since neither
the second applicant (i.e. the company Mr Schmoldt was the head of) nor other
members of the national association could be considered individually concerned,
neither could the association.40

Moreover, the Court argued that while it is true that, according to the European
Courts’ case law, an association which is not the addressee of a contested act has a
particular interest in bringing an action for annulment of the act, even where its
members may not do so individually, in the present case, the procedure at stake does
not require that national associations exercise any rights or even be entitled to be
heard. Therefore, the association could not rely on an individual interest distinct
from that of its members to justify its entitlement to bring proceedings or on its
position as negotiator in the process.41

3 THE INDIRECT ROUTE TO THE CHALLENGE OF A EUROPEAN
HARMONIZED STANDARD

In the system of remedies created by treaties, EU measures can, in principle, be
challenged not only directly through an action for annulment provided under Article
263 TFEU but also indirectly, i.e. through a question of validity, by bringing an
action against a national measure and challenging the validity of the underlying EU
measure in the national proceedings. EU harmonized standards could therefore be
indirectly challenged before national courts through the use of Article 267 TFEU.

As a matter of fact, in the Schmoldt case considered above, after having dismissed
the admissibility of a direct action, the Court went further and considered whether
the lack of standing would create a gap in the system of judicial protection of the EU
legal system. In this context the EU reiterated the usual ‘mantra’ of the existence of a
‘complete system of remedies’, according to which, where natural or legal persons
cannot directly challenge EU measures of general application, they are able to plea

39 Ibid., paras 111–112.
40 Ibid., paras 127–130.
41 Ibid., paras 131–139.
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the invalidity of such acts before the national courts and ask them, since they have no
jurisdiction themselves to declare those measures invalid,42 tomake a reference to the
Court of Justice for a preliminary ruling in this regard.

This means that an operator or association would, in principle, be able to
challenge a national standard before a national court and, thereby, ask the national
court to refer a question of validity of the underlying European standard. The Court
of Justice, in the recent James Elliot case, appears to have cast doubt on whether this
system is actually workable in practice. As mentioned above, the Court of Justice
seems to only have opened the door to preliminary questions of interpretation under
Article 267 TFEU, and not to questions of validity.

Moreover, even if the Court had followed the reasoning of the AG in that
standards ought to be considered as acts of the EU institutions and may therefore be
subject to a preliminary question of validity under Article 267 TFEU, the system of
indirect challenges cannot be considered an adequate substitute for a direct action
under Article 263 (4) TFEU. This can be best explained by reference to AG Jacobs’
opinion on the UPA case.43 In particular, he recalled that access to the Court of
Justice via the preliminary reference procedure is not available to applicants as a
matter of right, since national courts (with the exclusion of courts of last instance)
may refuse to refer a question of validity of an EUmeasure to the Court or might err
in their assessment of the validity of the measure and decline to refer a question to the
Court on that basis.44 Furthermore, even where a reference is made, the preliminary
questions are formulated by the national courts, with the consequence that appli-
cants’ claims might be redefined or that the questions referred might limit the range
of measures whose validity is being challenged before the national court.45 Finally,
the AG considered that proceedings brought before a national court are more
disadvantageous for individuals compared to an action for annulment under Article
263 TFEU, since they involve delays and extra costs.46

4 CONCLUSION

While European standardization has become an important regulatory instrument in
EU administrative governance in many policy fields and represents an effective
method to harmonize the technical barriers hindering free movement of goods,
the system does not ensure adequate participation of all relevant stakeholders. This

42 Case 314/85, Foto-Frost v. Hauptzollamt Lübeck-Ost, ECLI:EU:C:1987:452.
43 Opinion of Advocate General Jacobs in Case C-50/00 P, Unión de Pequeños Agricultores v. Council of the

European Union, ECLI:EU:C:2002:197.
44 Ibid., para. 42.
45 Ibid.
46 Ibid., para. 44.
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lack of effective ex ante control makes the availability of judicial review all the more
important. This is also true in light of the requirements set in theESMA ruling for the
existence of a ‘controlled’ process of delegation, and, in general, the EU’s need to
respect the rule of law and comply with the principle of effective judicial protection.

However, this article has shown that judicial review of European harmo-
nized standards is hindered by considerable hurdles. After publication of a
reference to a harmonized standard in a Commission Communication, when
the presumption of conformity starts to apply, it is theoretically possible to
bring an action for annulment against that Communication pursuant to Article
263 TFEU. While this act will be considered as producing legal effects, it is not
entirely straightforward to see standards as acts of the European institutions for
the purposes of an annulment, since, although a reference to the standards is
included in a Commission Communication and published in the C section of
the Official Journal, standards remain the product of a private organization. A
challenge brought against a Commission Communication and aimed at the
review of the lawfulness of a harmonized standard is therefore likely to be
considered inadmissible for lack of a ‘reviewable act’. If this test were never-
theless to be met, as suggested by the AG in the James Elliot case, standards
would in principle be reviewable because they are intended to produce legal
effects, and can be challenged by Member States. However, the Court’s ruling
in James Elliott does not seem to suggest that this is a viable option.

Furthermore, a direct challenge by private parties of either a harmonized
standard will not be admissible for lack of individual concern, as the Plaumann
criterion requires a private applicant to show that it is affected by the chal-
lenged measure in a unique fashion. The more relaxed standing test applicable
to ‘regulatory acts’ (which does not require the proof of individual concern)
will not help direct challenges because regulatory acts can only profit from the
more liberal standing test if they do not entail ‘implementing measures’. As
European standards must always be translated into national standards, the
European courts will likely consider the latter to be implementing measures
for the purposes of Article 263(4) TFEU and consequently declare the chal-
lenge by a private party as inadmissible.

The only judicial review avenue left for operators or associations would then be
a challenge of a national standard before a national court, coupled with a preliminary
question of validity (of the underlying European standard) sent by that national court
to the Court of Justice under Article 267 TFEU. However, the James Elliott case does
not seem to make this alternative a viable one. Furthermore, a preliminary question
of validity cannot be considered an effective remedy in light of the additional time
and costs it would entail and the discretion left to national courts to actually send the
question.
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In conclusion, despite the clear advantages offered by the EU standardization
process in terms of effectiveness for the functioning of the internal market,47 it
cannot be ignored that harmonized standards, while having legal and practical
consequences, are currently in essence immune from judicial control. It is not
difficult to conclude that the current system of judicial protection of the EU
standardization process does not respect the principle of effective judicial protection.

47 J. Hettne, ‘Standards, Barriers to Trade and EU Internal Market Rules – Need for a Renewed
Approach?’ in this special issue.
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