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Abstract | State sovereignty is a sensitive and controversial concept in international law that has 

been described as ‘lacking meaningful specific content’ but also as ‘the basic constitutional 

doctrine’ of international law. One way of analysing legal concepts is by means of an inferential 

analysis: such an analysis looks to the inferential relationships of a concept in order to determine 

its meaning. This contribution offers a non-exhaustive inferential analysis of State sovereignty and 

suggests considering sovereignty in international law as a legal status that is independent of the 

legal consequences attaching to it. This view of sovereignty reveals a number of open questions 

regarding sovereignty and supports the conclusion that sovereignty is not a matter of degree 

(sovereign equality), unlimited or impervious to change. 

 

│ │ │ 

 

I. Introduction 
X.01. State sovereignty is a sensitive and controversial concept in international law. It has been described 

as ‘lacking meaningful specific content’, as ‘the basic constitutional doctrine’ of international law, 

and as many things in between.1 This contribution seeks to investigate the meaning of State 

sovereignty, more specifically, State sovereignty as a legal concept that is defined by international 

 
1 Nico Schrijver, The Changing Nature of State Sovereignty 70 THE BRITISH YEARBOOK OF INTERNATIONAL 
LAW 65 (2000).  



 
 

law.2  

X.02. This contribution has the following structure: first, I outline what I mean when I write about legal 

concepts specifically and how it is possible to analyse their meaning (section II). In section III, I 

apply this means of analysis to State sovereignty in international law, defining it as a legal status. 

Section IV summarises the findings of section III and briefly touches upon what this picture of State 

sovereignty means for international law and some of its debates, as well as what the limitations of 

this view are.  

X.03. My purpose in this contribution is to investigate State sovereignty specifically as a legal concept. 

This by definition excludes more political or rhetorical understandings of State sovereignty from the 

scope of my inquiry. This contribution pursues two additional objectives: on the one hand, to 

investigate in how far an inferential analysis of State sovereignty is possible;3 on the other hand, to 

demonstrate that although it has limitations as a means of analysis of sovereignty, it nonetheless 

brings to light some important insights about sovereignty in international law. 

 

II. Legal concepts and inferential analysis 
X.04. The first question that needs to be answered in this context is what it means for a concept to be 

legal. According to Giovanni Sartor, the meaning of a legal concept is determined by law; in 

particular, by the legal system that the legal concept is part of.4 For present purposes, this means 

that the meaning of State sovereignty is determined by international law. Åke Frändberg calls such 

concepts ‘system-dependent’: their meaning depends on the system they are part of.5 “Ownership” 

and “murder” are good examples of this. While property is similar across different legal systems, 

the rules that determine what one can and cannot do, for example, when one owns something differ 

per legal system and as such, determine the precise meaning of ownership in that system. 

“Ownership” or “murder” are part of common parlance, but the precise legal meaning of 

“ownership” in Germany differs from that of “ownership” in France. The same is true also for 

murder. Jaap Hage suggests thinking of these different variants of “ownership” (or “murder”) as 

different species within the same genus, or even as different individuals within the same species.6 

 
2 Much of the argument of this contribution is based on ANTONIA WALTERMANN, SOVEREIGNTIES, Maastricht 
University, Maastricht (2016). 
3 Section II explains what inferential analysis is. 
4 Giovanni Sartor, Legal Concepts and Legal Inferences, in JAAP HAGE AND DIETMAR VON DER PFORDTEN, 
CONCEPTS IN LAW, Springer 35 (2009). 
5 Åke Frändberg, An Essay on Legal Concept Formation, in JAAP HAGE AND DIETMAR VON DER PFORDTEN, 
CONCEPTS IN LAW, Springer Law and Philosophy Library (2009). 
6 Jaap Hage, The Meaning of Legal Status Words, in JAAP HAGE AND DIETMAR VON DER PFORDTEN, 
CONCEPTS IN LAW, Springer 66 (2009). 



 
 

How can one distinguish between these species within one genus and how can one know what they 

mean? With their meaning determined by the legal system they form part of, it is possible to analyse 

these concepts by means of so-called inferential analyses. In an inferential analysis, one looks at the 

connection between the legally relevant facts (operative facts) and the legal consequences 

connected to these facts.7 The argument here is that many legal rules connect operative facts to legal 

consequences in an (oftentimes implicit) if… then… structure: if conditions a, b, and c are fulfilled, 

then consequence x occurs. 

X.05. Alf Ross (1957) described concepts like “ownership” as having an ordering function in his paper 

‘Tû-tû’:8 such concepts connect a vast number of operative facts (that is, those facts that match the 

conditions of a legal rule) to a potentially equally vast number of legal consequences. In other 

words, “the concept of ownership mediates between the preconditions for becoming the owner of a 

thing (purchasing it, inheriting it, etc.) and the normative consequences following from owning a 

thing (having the right to use it, the power to transfer it, etc.)”.9 The following figure visualises this: 

 

 

 

 

 

 

 

 
Figure 1: Simplified inferential representation of the concept of property.10 

 

X.06. Accordingly, the meaning of legal concepts such as “ownership” – or, for present purposes, 

“sovereignty” – can be said to be determined by its inferential relationships.11  

X.07. It is relevant, in this connection, to keep in mind that because a legal concept’s meaning is 

determined by law, whatever intuitions one might have about the concept’s meaning do not play a 

role in determining its meaning. In other words, one needs to forget all one (thinks one) knows 

about the concept and solely focus on its meaning as determined by the legal system it belongs to. 

 
7 Giovanni Sartor, Legal Concepts and Legal Inferences, in JAAP HAGE AND DIETMAR VON DER PFORDTEN, 
CONCEPTS IN LAW, Springer (2009), Ibid., at 36 ff. 
8 Alf Ross, Tû-tû, 70 HARVARD LAW REVIEW 812 (1957).  
9 Giovanni Sartor, Legal Validity: An Inferential Analysis, 21 RATIO JURIS 212, 212-213 (2008). 
10 This figure is based on the works of Ross and Sartor. 
11 Hage points out that an inferential analysis can furthermore be useful to understanding the function of a legal concept. 
JAAP HAGE, FOUNDATIONS AND BUILDING BLOCKS OF LAW, Eleven International Publishing 51 (2018).  
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III. State sovereignty 
X.08. In the previous section, I have argued that by means of inferential analysis, one can analyse a legal 

concept and to grasp its (specifically legal) meaning. In this section, I will sketch out an inferential 

analysis of State sovereignty in international law.  

X.09. When it comes to State sovereignty, the case law of courts, such as that of the International Court of 

Justice (hereafter: ICJ), provides more information than treaties. This does not mean, however, that 

State sovereignty is not mentioned in treaties at all. 

X.10. The Charter of the United Nations makes mention of sovereignty twice: Article 2(1) states that the 

United Nations is “based on the principle of the sovereign equality of all its Members” and Article 

78 holds that “[t]he trusteeship system shall not apply to territories which have become Members of 

the United Nations, relationship among which shall be based on respect for the principle of 

sovereign equality.” From this, no inferences can be made about sovereignty or even sovereign 

equality. 

X.11. A full inferential analysis of sovereignty in international law would far exceed the boundaries of 

this contribution. For this reason, I will focus on case law of the ICJ and its predecessor, the 

Permanent Court of International Justice (PCIJ). This places the focus not on sovereignty’s long 

historical background, but instead on the modern concept of sovereignty of the 20th and 21st 

century.12 The following can only give a taste of what a full inferential analysis of State sovereignty 

in international law would look like, but it will nonetheless be possible to draw some conclusions, 

as well as to consider some implications of this understanding of legal concepts in general and State 

sovereignty in particular. It bears keeping in mind that this is a glimpse through the window, rather 

than the full picture. 

 

III.1. The Wimbledon case of the PCIJ 

X.12. In the Wimbledon case, which was brought before the PCIJ in 1923 by France and others, the 

 
12 A search for “sovereignty” in the judgments, advisory opinions and orders of the International Court of Justice yields 
157 results for the period of 1946-2018; this does not include any cases of the Permanent Court of International Justice. 
The selection of cases from PCIJ and ICJ are based on SAMANTHA BESSON, SOVEREIGNTY, Max Planck 
Encyclopedia of Public International Law, Oxford Public International Law 35-55 (2011), with the exception of Huber’s 
judgement in the Island of Palmas case. In the aforementioned paragraphs, Besson also refers to the Advisory Opinion 
on Reparations for Injuries Suffered in the Service of the United Nations and Advisory Opinion on the Accordance with 
International Law of the Unilateral Declaration of Independence in Respect of Kosovo. However, these cases are not 
suitable to an inferential analysis of sovereignty given the fact that they do not mention the term (outside of quotes, in 
the case of the Kosovo Advisory Opinion). They will therefore be excluded from the scope of this article. The 
remaining cases will be dealt with in chronological order. 



 
 

question arose whether Germany could prohibit the Wimbledon, a British steamship under French 

charter to pass through the Kiel Canal, or whether the Versailles Peace Treaty (1919) made such a 

prohibition illegal. Underlying this question was a perceived tension between the contractual 

obligations a State (in this case Germany) has on the basis of a multilateral treaty and its 

sovereignty.13 In this connection, the PCIJ held the following: 

 

The Court declines to see in the conclusion of any Treaty by which a State undertakes to 

perform or refrain from performing a particular act an abandonment of its sovereignty. No 

doubt any convention creating an obligation of this kind places a restriction upon the 

exercise of the sovereign rights of the State, in the sense that it requires them to be exercised 

in a certain way. But the right of entering into international engagements is an attribute of 

State sovereignty.14 

 

X.13. This passage in itself does not give much information about when a State becomes sovereign, what 

consequences attach to its sovereignty or how it loses its sovereignty. Instead, it gives more 

fundamental information about the relationship between a State’s sovereignty and the obligations it 

has undertaken. The PCIJ here holds that a consequence of being sovereign (an attribute of State 

sovereignty) is that a State can change its own legal position. This entails that one sovereign State 

can have more or fewer obligations than another, equally sovereign State. In my view, the best way 

to account for this possibility is to view sovereignty as a legal status. When it comes to legal 

statuses, it is generally possible to distinguish between entrance rules, which determine how to 

obtain the status, exit rules, which determine how to lose the status, and consequential rules that 

determine what legal consequences attach to the status.15 Consequences can be that certain duties 

attach to the status, such as the prohibition (that is, the duty not to) of intervention, or competences 

such as that of concluding treaties. Regarding consequential rules, one question is whether the 

status changes if the consequences attached to it change. What the Wimbledon judgement suggests 

is that sovereignty is better understood as a status which does not change even when its 

consequences do: instead of assuming that if a State is sovereign, this necessarily entails a, b and c 

consequence and any State which does not possess a, b and c is not or is less sovereign, this 

understanding of sovereignty regards it as a status that a State has even in cases where this State has 

 
13 CLEMENS FEINÄUGLE, WIMBLEDON, The Max Planck Encyclopedia of Public International Law (MPEPIL), 
Oxford Public International Law (2013). 
14 Case of the S.S. "Wimbledon" (Permanent Court of International Justice)  
15 Jaap Hage, The Meaning of Legal Status Words, in JAAP HAGE AND DIETMAR VON DER PFORDTEN, 
CONCEPTS IN LAW, Springer 61 (2009). 



 
 

undertaken considerable obligations. Instead of sovereignty meaning that a State necessarily has a, 

b and c, sovereignty is simply the status of being sovereign, and to this status, consequences a, b 

and c can be attached – or only consequence a, or consequences a, b, c and d. In other words, a 

State that has undertaken considerable obligations under human rights treaties, for example, and has 

thereby limited its own freedom to act, is no less sovereign than a State that has undertaken no such 

obligations and has thus seemingly unlimited freedom to act. This reading is in line with the idea of 

sovereign equality and with the phrasing of the PCIJ that the conclusion of treaties can restrict the 

exercise of the sovereign rights of a State, but this does not constitute an abandonment – or, I would 

add, a limitation or restriction – of its sovereignty. 

X.14. The fact that it is an attribute of State sovereignty that States have the “right of entering into 

international engagements” implies that one consequence of sovereignty is the competence to enter 

into international agreements. The PCIJ, however, does not specify whether that is what is meant by 

“right” in this sentence.16 Nonetheless, reading “right” as the competence to do so is sensible in that 

the competence is required to bring about legal obligations by means of a treaty.17 

III.2. The Island of Palmas case of the Permanent Court of Arbitration 

X.15. In the Island of Palmas (or Miangas) case, Max Huber sitting as sole arbitrator had to decide over a 

territorial dispute concerning the question whether the island of Palmas/Miangas was part of the 

territory of the Netherlands (by way of what was then the Dutch East Indies) or of the United States 

of America. The island was ceded to the United States by Spain in 1898, but the Netherlands had 

entered into treaties with local princes and displayed State functions in a peaceful and continuous 

manner on the island. In order to clarify the rules that would determine this dispute, Huber deemed 

it necessary to make “some general remarks on sovereignty in its relation to territory.”18 

X.16. Following the wording of the Special Agreement concluded between the Netherlands and the 

United States to the effect that they would submit this dispute to the Permanent Court of 

Arbitration, he held that  

[i]t appears to follow that sovereignty in relation to a portion of the surface of the globe is 

the legal condition necessary for the inclusion of such portion in the territory of any 

particular State.19  

 
16 Rights are ambiguous and it is not always clear what is (or is not) entailed by a right. JAAP HAGE, FOUNDATIONS 
AND BUILDING BLOCKS OF LAW, Eleven International Publishing 237 (2018). 
17 ANNE PETERS, TREATY MAKING POWER, Max Planck Encyclopedia of Public International Law, Oxford 
Public International Law (2009). I mean competence here in a way that largely coincides with Peters’ use of “legal 
capacity”. 
18 Island of Palmas case (Netherlands, USA) (Permanent Court of Arbitration,) 838. 
19 Ibid. 



 
 

 

X.17. He then defined sovereignty as independence: 

Sovereignty in relation to territory is in the present award called "territorial sovereignty". 

Sovereignty in the relations between States signifies independence. Independence in regard 

to a portion of the globe is the right to exercise therein, to the exclusion of any other State, 

the functions of a State.20  

X.18. This indicates that there is a permission to exercise the functions of a State on the given territory, as 

well as a duty for other States not to do so.  

X.19. In Huber’s view,  

Territorial sovereignty is, in general, a situation recognized and delimited in space, either by 

so-called natural frontiers as recognised by international law or by outward signs of 

delimitation that are undisputed, or else by legal engagements entered into between 

interested neighbours, such as frontier conventions, or by acts of recognition of States within 

fixed boundaries.21 

X.20. This is a first glimpse at an entrance rule of sovereignty. It takes recognition and delimitation either 

by recognised natural frontiers, undisputed outward signs of delimitation, legal agreements or the 

recognition of States. Huber elaborates on how to acquire territorial sovereignty at the time the case 

was decided: 

Titles of acquisition of territorial sovereignty in present-day international law are either 

based on an act of effective apprehension, such as occupation or conquest, or, like cession, 

presuppose that the ceding and the cessionary Powers or at least one of them, have the 

faculty of effectively disposing of the ceded territory.22  

X.21. In this respect, Huber clarifies that 

practice, as well as doctrine, recognizes—though under different legal formulae and with 

certain differences as to the conditions required—that the continuous and peaceful display 

of territorial sovereignty (peaceful in relation to other States) is as good as a title.23 

X.22. This can be understood as another entrance rule: if an entity continuously and peacefully displays 

territorial sovereignty over a territory, it is sovereign. This entrance rule is specified as follows: 

The principle that continuous and peaceful display of the functions of State within a given 

region is a constituent element of territorial sovereignty is not only based on the conditions 

of the formation of independent States and their boundaries (as shown by the experience of 

 
20 Ibid. 
21 Ibid. 
22 Ibid., at 839. 
23 Ibid. 



 
 

political history) as well as on an international jurisprudence and doctrine widely accepted; 

this principle has further been recognized in more than one federal State, where a 

jurisdiction is established in order to apply, as need arises, rules of international law to the 

interstate relations of the States members.24 

X.23. Accordingly, the entrance rule can be rephrased: if an entity continuously and peacefully displays 

the functions of a State within a given region, it is sovereign with respect to this region. When it 

comes to this display of State functions or activities, Huber identifies that this is both a right and a 

duty: 

Territorial sovereignty, as has already been said, involves the exclusive right to display the 

activities of a State. This right has as corollary a duty: the obligation to protect within the 

territory the rights of other States, in particular their right to integrity and inviolability in 

peace and in war, together with the rights which each State may claim for its nationals in 

foreign territory. Without manifesting its territorial sovereignty in a manner corresponding 

to circumstances, the State cannot fulfil this duty. Territorial sovereignty cannot limit itself 

to its negative side, i.e. to excluding the activities of other States; for it serves to divide 

between nations the space upon which human activities are employed, in order to assure 

them at all points the minimum of protection of which international law is the guardian.25 

X.24. Sovereignty entails the permission to exclude all other States from displaying State functions on a 

given territory and the corresponding duty for all other States not to display State functions on that 

territory. It also entails the duty for the State in question to protect the integrity and inviolability of 

other States on its territory and those rights another State may claim for its nationals on its territory. 

Huber did not specify further what this meant. 

 

III.3. The Lotus case of the PCIJ 

X.25. The Lotus case of the PCIJ ensued when, after a collision of the steamships Lotus (French) and the 

Boz-Kourt (Turkish), the Turkish government brought criminal charges against and tried one of the 

officers of the Lotus. France asserted that Turkey did not have jurisdiction, given that the collision 

happened on the high seas, although the trial took place after both the Lotus and the Boz-Kourt 

arrived in Turkey. In this case, the PCIJ found that 

al1 that can be required of a State is that it should not overstep the limits which international 

law places upon its jurisdiction; within these limits, its title to exercise jurisdiction rests in 

 
24 Ibid., at 840. 
25 Ibid., at 839. 



 
 

its sovereignty.26 

X.26. Accordingly, one of the consequences of State sovereignty is that within the limits of international 

law – that is, without violating any of its duties under international law – a State has permission to 

exercise jurisdiction any which way. 

X.27. In conjunction with the Wimbledon judgement, this paints a picture of sovereignty as rule-based: 

there is a general (weak) permission27 for a State to exercise its jurisdiction as it pleases within its 

own territorial borders. Moreover, the status of sovereignty is independent of its consequences: a 

State is not more or less sovereign because it has undertaken obligations.  

 

III.4. The Military and Paramilitary Activities in and against Nicaragua case of the ICJ 

X.28. The case of Military and Paramilitary Activities in and against Nicaragua concerns the question 

whether the United States of America (US) has violated the sovereignty and territorial integrity of 

Nicaragua by supporting the Contras (paramilitaries) against the Nicaraguan government, 

overflights and mining Nicaragua’s harbours.    

X.29. The ICJ made a number of statements regarding sovereignty in this case. One such statement is that 

the principle of non-intervention “has moreover been presented as a corollary of the principle of the 

sovereign equality of States.”28 Accordingly, non-intervention follows from the principle of 

sovereign equality of States and statements regarding non-intervention can be linked, directly or 

indirectly via the principle of sovereign equality, back to sovereignty. 

X.30. Regarding non-intervention, the Court held the following: 

A prohibited intervention must accordingly be one bearing on matters in which each State is 

permitted, by the principle of State sovereignty, to decide freely. One of these is the choice 

of a political, economic, social and cultural system, and the formulation of foreign policy. 

Intervention is wrongful when it uses methods of coercion in regard to such choices, which 

must remain free ones. The element of coercion, which defines, and indeed forms the very 

essence of, prohibited intervention, is particularly obvious in the case of an intervention 

which uses force, either in the direct form of military action, or in the indirect form of 

support for subversive or terrorist armed activities within another State.29 

 
26 S.S. "Lotus" Permanent Court of International Justice, (Permanent Court of International Justice,) et 19. 
27 It is possible to distinguish different kind of permissions. A weak permission is one where there is no general 
prohibition with regard to the permitted kind of action. For example, human beings are weakly permitted to breathe: 
there is no prohibition on breathing. JAAP HAGE, FOUNDATIONS AND BUILDING BLOCKS OF LAW, Eleven 
International Publishing 155 (2018). 
28 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of 
America) (International Court of Justice,) et 202. 
29 Ibid., at 205. 



 
 

X.31. From this statement, it can be derived that sovereignty entails the freedom (presumably in the sense 

of a weak permission) for a State to choose its political, economic, social and cultural system as 

well as formulate its foreign policy.  

X.32. The Court confirms this freedom to choose the political, social, economic and cultural system again 

when it holds that  

However the regime in Nicaragua be defined, adherence by a State to any particular doctrine 

does not constitute a violation of customary international law ; to hold otherwise would 

make nonsense of the fundamental principle of State sovereignty. on which the whole of 

international law rests, and the freedom of choice of the political, social, economic and 

cultural system of a State.30 

X.33. Equally, it confirms the freedom to formulate its foreign policy when it specifies that  

State sovereignty evidently extends to the area of its foreign policy, and that there is no rule 

of customary international law to prevent a State from choosing and conducting a foreign 

policy in co-ordination with that of another State.31 

X.34. These freedoms (read: permissions) go hand in hand with prohibitions of intervening in these 

matters, that is, a duty for all other States not to intervene. This position is affirmed in statements 

such as this: 

The duty of every State to respect the territorial sovereignty of others is to be considered for 

the appraisal to be made of the facts relating to the mining which occurred along 

Nicaragua's coasts.32 

X.35. Moreover,  

[i]t is also by virtue of its sovereignty that the coastal State may regulate access to its 

ports.33 

X.36. The phrasing suggests another (weak) permission here, in this case one to regulate access to ports. 

While the Court does not explicitly state this, this permission presumably goes hand in hand with a 

duty for all other States to abide by any access regulations the State in question has created. 

X.37. The Court furthermore specified what counts as a violation or infringement of a State’s sovereignty: 

The effects of the principle of respect for territorial sovereignty inevitably overlap with 

those of the principles of the prohibition of the use of force and of non-intervention. Thus 

the assistance to the contras, as well as the direct attacks on Nicaraguan ports, oil 

installations, etc., referred to in paragraphs 81 to 86 above, not only amount to an unlawful 

 
30 Ibid., at 263. 
31 Ibid., at 265. 
32 Ibid., at 213. 
33 Ibid. 



 
 

use of force, but also constitute infringements of the territorial sovereignty of Nicaragua, 

and incursions into its territorial and internal waters.34 

X.38. Next to direct attacks,  

[t]he principle of respect for territorial sovereignty is also directly infringed by the 

unauthorized overflight of a State's territory by aircraft belonging to or under the control of 

the government of another State.35 

X.39. Additionally, 

[t]hese violations cannot be justified either by collective self-defence, for which, as the 

Court has recognized, the necessary circumstances are lacking, nor by any right of the 

United States to take countermeasures involving the use of force in the event of intervention 

by Nicaragua in El Salvador, since no such right exists under the applicable international 

law. They cannot be justified by the activities in El Salvador attributed to the Government of 

Nicaragua. The latter activities, assuming that they did in fact occur, do not bring into effect 

any right belonging to the United States which would justify the actions in question. 

Accordingly, such actions constitute violations of Nicaragua's sovereignty under customary 

international law.36 

X.40. In paragraph 259, the Court reiterates that accepting limitations in certain areas is an exercise of 

sovereignty rather than a loss or reduction thereof: 

A State, which is free to decide upon the principle and methods of popular consultation 

within its domestic order, is sovereign for the purpose of accepting a limitation of its 

sovereignty in this field. This is a conceivable situation for a State which is bound by 

institutional links to a confederation of States, or indeed to an international organization.37 

X.41. This is reminiscent of the PCIJ’s understanding of sovereignty in the Wimbledon judgement and 

further affirms that sovereignty can be understood as a status independent of its consequences.  

X.42. That States can accept rules that impose obligations on them and thereby limit their freedom to do 

or refrain from doing something is reiterated also in the following statement: 

[…] in international law there are no rules, other than such rules as may be accepted by the 

State concerned, by treaty or otherwise, whereby the level of armaments of a sovereign State 

can be limited, and this principle is valid for al1 States without exception.38 (at 269) 

X.43. In this judgment, the ICJ furthermore held that the source of the legal concept of sovereignty is 

 
34 Ibid., at 251. 
35 Ibid. 
36 Ibid., at 252. 
37 Ibid., at 259. 
38 Ibid., at 269. 



 
 

customary international law. It defined the scope of sovereignty as extending to “the internal waters 

and territorial sea of every State and to the air space above its territory.”39 

 

IV. Implications and limitations 
X.44. The previous section analysed the Charter of the United Nations and some of the case law of the 

International Court of Justice. The UN Charter and the judgements of the ICJ are of course not the 

full extent of international law, nor the only authoritative sources of it. This means that this 

contribution is not a full inferential analysis of State sovereignty in international law. Because of 

this, it can only give a taste of what such a full inferential analysis would look like as it lacks the 

depth, nuance and complexity of it. Nonetheless, this glimpse into an inferential analysis of State 

sovereignty in international law demonstrates a number of points about State sovereignty and has a 

number of implications. 

X.45. In the following, I will first describe the conclusions about sovereignty that can be derived from the 

above analysis, outlining its entrance, consequential and exit rules in as far as possible, before 

considering the implications of this view. 

 

IV.1. Entrance Rules 

X.46. Entrance rules of sovereignty are those rules that determine how an entity becomes sovereign. In 

this connection, it is implicit but not made explicit in the analysed material is the entrance rule that 

“if an entity is a State, then it is sovereign” or “if an entity is a State, then it possesses 

sovereignty”. 

X.47. In the Island of Palmas case, Huber gave more specific entrance rules. These can be paraphrased as 

follows: 

- “if an entity’s sovereignty is recognised and delimited in space by natural frontiers as 

recognised by international law, it is sovereign” and  

- “if an entity’s sovereignty is recognised and delimited in space by outward signs of 

delimitation that are undisputed, it is sovereign” and  

- “if an entity’s sovereignty is recognised by legal engagements entered into between 

interested neighbours” or “by acts of recognition of States within fixed boundaries, it is 

sovereign” and most notably 

 
39 Ibid., at 212. 



 
 

- “if an entity continuously and peacefully displays the functions of a State within a given 

region, it is sovereign with respect to this region.” 

X.48. These entrance rules are not absolute, in that Huber has held that the latter is “as good as title”. 

Accordingly, some of these entrance rules may need to be weighed against other, conflicting 

entrance rules. The above analysis does not give a clear indication how this is to be done, revealing 

a potentially vague point.40 

IV.2. Consequential Rules 

X.49. Consequential rules of sovereignty are those rules that determine the consequences normally 

attached to the status of sovereignty, that is, the competences, permissions, duties and obligations 

that a sovereign entity usually possesses. These include the following: 

- the competence to enter into international agreements; 

- the exclusive (strong) permission to display State functions on a given territory;41 

- the prohibition (duty not to) display State functions on any territory (except the own) 

- the duty to protect the integrity and inviolability of other States on the territory over which a 

State is sovereign; 

- the duty to protect the rights another State may claim for its nationals on its territory; 

- the (weak) permission for a State to exercise its jurisdiction as it pleases within its own 

territorial borders; 

- the (weak) permission to choose political, economic, social and cultural system; 

- the (weak) permission to formulate foreign policy; 

- the (weak) permission to regulate access to its own ports; 

- the prohibition (duty not to) intervene in choice of political, economic, social and cultural 

system of other States; 

- the prohibition (duty not to) intervene in the formulation of foreign policy of other States; 

and 

- the duty to respect the territorial sovereignty of other States, which entails a prohibition of 

direct attacks, a prohibition of unauthorised overflights, and a prohibition of supporting 

paramilitary actors in conflict with the State’s government. 

 

 
40 Potentially vague because the analysis of this paper is not exhaustive, meaning that the vagueness could be cleared up 
elsewhere.  
41 This is a strong permission in the sense that it is an exception to a general rule if one perceives the prohibition to 
display State functions on a territory as a general rule and the permission for a State S to display State functions on its 
territory S as the exception to that general rule. 



 
 

IV.3. Exit Rules 

X.50. Exit rules of sovereignty are those rules that determine when an entity loses its sovereignty. None of 

the analysed material so much as hinted at a possible exit rule regarding sovereignty. This means no 

conclusions can be drawn regarding the possibility of losing the status of sovereignty and when this 

might occur.  

IV.4. Implications 

X.51. This understanding of State sovereignty has the implication that the consequences of sovereignty as 

well as its entrance and exit rules or the entities to which the status is attributed are not inherent to 

the concept. If sovereignty is a status that is independent of its consequences, this means that the 

consequences can change (that is, the list of competences, claims, obligations, etc. that usually 

comes with being sovereign can change) without the status changing, being limited or lessened. 

Concretely, this means that sovereignty is not an argument against changes in international law: 

sovereignty is not an obstacle to change, because sovereignty does not change even when 

international legal rules that relate to sovereignty change. One example would be allowing – or 

even requiring – humanitarian intervention under specific circumstances, with or without 

permission of the Security Council. This would not be a violation of sovereignty but simply a 

change in the consequences that have been, until now, attached to sovereignty.  

X.52. This understanding of sovereignty also entails that States can transfer competences to international 

organisations and submit themselves to, for example, review by human rights bodies such as the 

European Court of Human Rights without becoming less sovereign. A last implication of this view 

is that sovereignty is not a matter of degree, meaning this view fits well with the idea of sovereign 

equality. 

X.53. The inferential analysis of State sovereignty on the basis of the UN Charter and a number of cases 

from the PCIJ and ICJ is not extensive and while a more extensive inferential analysis would likely 

add to the picture of sovereignty, my assumption is that a more extensive or even exhaustive 

inferential analysis of sovereignty would still leave room for ambiguities. This is both a weakness 

and strength in my view: it is a weakness in that the lack of clear rules makes the applicability of 

inferential analysis to State sovereignty questionable; it is a strength in that the inferential analysis 

demonstrates the imprecision and vagueness of State sovereignty.42 This in itself is a valuable 

finding. The most notable example in this connection is the lack of clarity concerning exit rules of 

sovereignty: how does an entity lose its status? 

 
42 However, this finding needs to be relativized in light of the limited number of legal rules (from treaties and case law) 
that were analysed. 



 
 

 

V. Conclusion 
X.54. My purpose in this contribution has been to investigate the concept of State sovereignty in 

international law by means of an inferential analysis. In doing so, this contribution has served two 

purposes: on the one hand, it offers a non-exhaustive inferential analysis of State sovereignty in 

international law; on the other hand, it highlights the vagueness of sovereignty in international law.  

X.55. The non-exhaustive inferential analysis outlined in this paper gives the following picture of State 

sovereignty: 



 
 

 
Figure 2: Sovereignty and its consequences 

X.56. From this understanding of sovereignty, two conclusions can be drawn: firstly, sovereignty is best 

understood as a legal status. For this legal status, some entrance rules can be identified, but its exit 

S is sovereign.

S has the competence to enter into 
international agreements.
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display State functions on its 

territory.

S has the duty not to display State 
functions on any other territory.

S has the duty to protect the integrity 
and inviolability of other States on its 

territory.

S has the duty to protect the rights 
other states may claim for their 

nationals on its territory.

S has permission to exercise its 
jurisdiction as it pleases on its 

territory.

S has the permission to freely choose 
its political, economic, social and 

cultural system.

S has the permission to formulate its 
foreign policy freely.

S has the duty not to intervene in the 
choice of political, economic, social 
and cultural system of other States.

S has the duty not to intervene in the 
formulation of foreign policy of 

another State.
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territorial sovereignty of other States.



 
 

rules are unclear. Moreover, while there are consequences usually attaching to this status, the status 

as such is independent from its consequences. This leads to the second conclusion, namely that 

sovereignty is not unchangeable, unlimited or a matter of degree. 

X.57. One final remark regarding possible future inferential analyses of sovereignty: sovereignty finds its 

basis in customary international law. This does not take away the possibility to find (elements of) it 

articulated in treaties, but it indicates that case law specifying customary international law on the 

matter will be an important, if not the main source for any project that seeks to do an inferential 

analysis of sovereignty. 

 

│ │ │ 

 

Short Annotation 

[ENG] One way of analysing legal concepts is by means of an inferential analysis. This 

contribution offers a non-exhaustive inferential analysis of State sovereignty and suggests 

considering sovereignty as a legal status that is independent of its legal consequences. This 

reveals a number of open questions regarding sovereignty and supports the conclusion that 

sovereignty is not a matter of degree (sovereign equality), unlimited or impervious to 

change. 

 

│ │ │ 
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ICJ International Court of Justice 

PCIJ Permanent Court of International Justice 

The UN Charter Charter of the United Nations 

UN United Nations 
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