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SUMMARY 

Judicial activism and restraint: two elusive and highly controversial terms which have given rise to 

numerous discussions and debates, both at national and international level alike. While domestic 

legal scholars have begun attributing these terms particular definitions and criteria for their 

identification, the international literature on these two concepts has retained a descriptive 

character, particularly since the international legal system has largely been considered without its 

judicial component. Furthermore, the effect of activism and restraint upon the judicial function 

has also been primarily left outside any discussion on their use. This thesis therefore examines how 

these two concepts have helped shape the international judiciary through their influence on the 

judicial function, beyond merely identifying the instances where these concepts have been used. 

To do this, the analysis begins by drawing upon the theoretical backdrop that enables us to carry 

out our evaluation, such as defining the international legal system and identifying the main 

elements of the international judicial function. Within this first section we also identify the 

manifestations of international law that will allow us to carry out a multi-jurisdictional, and 

effectively international, analysis without comparing apples with oranges. The second chapter 

continues in this vein of ascertaining the nature of judiciaries through their methodologies of 

interpretation, as well as defining what activism and restraint are, and setting out the criteria 

through which we identify them. Both these chapters create the boundaries which we will be basing 

our analysis on. 

The second section of this thesis (Chapters 3, 4 and 5) form the substantive analysis of our problem 

question, evaluating the case-law of international courts and tribunals through the lenses created 

in the first section. It is in these chapters where instances of activism and restraint are examined 

within the criteria we set in Chapter 2, in order to better understand how the two concepts have 

been used as tools in furthering the judicial function. The third and final section of the thesis 

carries out the evaluation of the practice of international courts and tribunals vis-à-vis the 

theoretical backdrop set out in Chapter 1, by looking at how the judicial function has changed as 

a result of activism and restraint and in spite of the limitations of the international legal system. It 

is in this final section that the main question of how judicial activism and judicial restraint have 

created and shaped the international judicial function is answered.  

 

 


