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Can Selectivity Result from the Application of
Non-Selective Rules?

The Case of Engie

Phedon Nicolaides*

This paper identifies a significant shift in the approach for determining whether a tax mea-
sure is selective. The European Commission, in its decisions on tax rulings, has found that
the selective nature of the rulings stemmed from the fact that they endorsed arrangements
whose terms deviated from those that would have been agreed under normal conditions of
competition. Unlike its other decisions on tax rulings, the Commission in the Engie case does
not examine whether Engie benefitted from treatment that was not available to other com-
panies. Instead, the Commission bases its finding of selectivity on the fact that Engie min-
imised its tax liability. This is an ‘outcome-based’ approached rather than a ‘treatment-based’
approach which requires comparison between companies in similar situations. Without a
benchmark of comparison, an outcome-based approach ismeaningless. In addition, theCom-
mission breaks new ground by finding a selective advantage in favour of Engie in the non-
enforcement by Luxembourg of anti-abuse rules. The Commission asserts that Luxembourg
should have refused to issue the tax ruling.

Keywords: Selectivity; tax rulings; anti-abuse rules.

I. Introduction

In 2013 the European Commission launched a series
of investigations in tax measures in several Member
States that appeared to favour multinational compa-
nies. The investigations were widened to all Member
States at the end of 2014 with requests for informa-
tion on their ‘tax rulings’.

Tax rulings are decisions of tax authorities that
provide taxpayers with legal certainty and pre-
dictability on the application of tax rules to specific
cases and are intended to avoid disputes between tax
authorities and tax payers.

Most of theCommission’s investigationsof tax rul-
ings concerned transactions between related compa-
nies. Because income from this kind of transactions

maynot reflectmarket conditions, tax authorities use
variations of an OECDmethodology to calculate a re-
alistic amount of income. That is, the OECDmethod-
ology attempts to determine what the income would
have been, had it be generated by transactions be-
tween independent companies, ie transactions that
take place at an arm’s length.

The Commission, in the investigations that it has
closed so far, has mostly relied on the arm’s length
principle to conclude that advance tax rulings led to
lower taxable income thanotherwise and that the dif-
ference constituted State aid in the meaning of Arti-
cle 107(1) TFEU. Given that aid from favourable tax
treatment is operating aid, the Commission also
found, as is normally the casewith operating aid, that
the State aidwas incompatiblewith the internalmar-
ket. Consequently, it ordered its recovery. The sums
involved are considerable. Table 1 below lists the
closed investigations and ongoing ones and the re-
coverable amounts, as initially calculatedby theCom-
mission.

Of the concluded investigations two cases stand
out: McDonald’s and Engie. The Commission deci-

DOI: 10.21552/estal/2019/1/4
* Professor, University of Maastricht and Visiting Professor, College

of Europe.
I am grateful to Raymond Luja, Peter Staviczky, an anonymous
referee and the editors for comments and suggestions on earlier
drafts.

This content downloaded from 
�����������137.120.51.207 on Wed, 13 Sep 2023 09:05:09 +00:00����������� 

All use subject to https://about.jstor.org/terms



EStAL 1 |201916 Can Selectivity Result from the Application of Non-Selective Rules?

sion on McDonald’s has found that no State aid was
involved because of the unusual application of two
tax systems. The operations of McDonald’s were ex-
empt on both the Luxembourg side and the US side.
The two tax systems functioned independently and
had their owndefinitions of taxable transactions. The
relevant rules in both jurisdictions were enforced in-
dependentlyand inanon-discriminatorymanner.For
this reason, the Commission concluded that the rules
werenot selectively applied in favourofMcDonald’s.1

It is worth noting that in the Commission found
that Luxembourg applied its rules objectively, even
though it knew that McDonald’s escaped taxation in
the US. As the Commission explains,

(113) Article 3(2) of the Luxembourg-US double
taxation treaty considers that any undefined term
in the Convention shall have the meaning that it
has under the law of the State applying the Con-
vention, ie Luxembourg in this case. … contrary to
what the Commission asserted in its Opening De-
cision, in the case of differences in interpretation
or factual assessment between the contracting
States, it is not decisive for the purposes of apply-
ing the double taxation treaty by Luxembourg

whether the US Franchise Branch constitutes a
permanent establishment under US domestic tax
law and it is equally not decisive whether the Lux-
embourg tax authorities knew about the non-tax-
ation of the business income in the US.

The Commission also examined whether Luxem-
bourg treated similarly other companies that were in
the same situation and found that

(123) the assessment of 25 other tax rulings
demonstrates that the Luxembourg tax authorities
have followeda coherent interpretationof thedou-
ble taxation treaty, applicable to all taxpayers in a
comparable situation.

The Commission attached significance to the non-
discriminatory application of the relevant rules, re-
gardless of the outcome and the fact thatMcDonald’s
avoided taxation.

1 Commission decision SA.38945 is not yet published in the Offi-
cial Journal. However, it has been posted on DG Competition’s
website. It can be accessed at: <http://ec.europa.eu/competition/
elojade/isef/case_details.cfm?proc_code=3_SA_38945>.

Table 1: Concluded and on-going Commission investigations

Commission final
decision

Company Member State Result Amount to be recovered

October 2015*
October 2015*

Fiat
Starbucks

Luxembourg
Netherlands

Negative
Negative

€23.1 million
€25.7 million

January 2016* 35 MNCs** Belgium Negative €900 million
August 2016* Apple Ireland Negative €14.3 billion
October 2017* Amazon Luxembourg Negative €282.7 million
June 2018* Engie Luxembourg Negative €120 million

September 2018*
December 2018

McDonald’s
5 MNCs

Luxembourg
Gibraltar

No aid
Negative

---
€100 million

On-going investigations

Controlled foreign compa-
nies (exemption of group

UK

financing)
IKEA Netherlands
Nike
Huhtamäki

Netherlands
Luxembourg

* The corresponding Commission decisions are published in the Official Journal or on DG Competition’s website.
Links to the opening and final Commission decisions can be found at: <http://ec.europa.eu/competition/state_aid/tax_rulings/index_en.html>
For information on the Gibraltar cases see: <http://europa.eu/rapid/press-release_IP-18-6889_en.htm>

** On 14 February 2019, the General Court annulled Commission decision 2016/1699 concerning advance tax rulings for 35 Belgian
multinational companies [case T‑131/16 Belgium v European Commission and T‑263/16 Magnetrol International v European Commission] on
the grounds that the rulings did not constitute a single scheme. The judgment is not relevant to the subject matter of this paper.
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By contrast, in the case of Engie, the Commission
concluded that the independent application of two
non-discriminatory rules of the Luxembourg tax law
resulted in a selective advantage largely because they
were combined within the same tax system. This, of
course, immediately raises the important question of
how selectivity can arise from the combination of
non-discriminatory rules. In order to establish that a
particular measure is selective, one has to define a
(non-discriminatory) benchmark from which the
measure in question deviates. But what is the non-
discriminatory benchmark when the rules are al-
ready non-discriminatory? As will be seen later on,
the Commission’s answer is that the discrimination
arose neither from the specific rules, nor from their
application but from the outcome that they produced
(ie the fact that the intra-group arrangements of En-
gie minimised its tax liability). Furthermore and un-
like the McDonald’s case, in Engie, the Commission
did not consider whether the same rules could have
been used or were actually used by other companies
also tominimise their tax liability in order to rule out
favourable treatment of Engie.

We can observe, therefore, a shift in the concep-
tionof selectivity fromacomparisonof the treatment
of companies in a similar situation to a comparison
of the outcome of the application of tax rules. The

Court of Justice of the European Union has not en-
dorsed such a meaning of selectivity.

The purpose of this paper is to analyse the unusu-
al Commission decision on Engie, contrast it briefly
to previous decisions on tax rulings, and consider its
merits and whether it is soundly based on principles
that emanate from the case law of the Court of Jus-
tice of the European Union.

The structure of the paper is as follows. The next
section identifies the criterion or yardstick used by
the Commission to determine the existence of State
aid in transactions between related companies and
places it in the context of the relevant EU case law.
The Commission’s interpretation stretches that case
law. Section 3 summarises themain features of Com-
mission decisions on tax rulings and in particular the
nature of the intra-group transactions in order to un-
derstand the difference between other cases and the
Engie case. Section 4 reviews the detailed reasoning
of the Commission on Engie and focuses on its dis-
tinctive features in relation to previous decisions on
tax rulings. Section 5 concludes with a summary of
the main arguments of the paper.

Before proceeding, an explanation of how this pa-
per relates to the existing literature is in order. Dur-
ing the past 4-5 years, a burgeoning literature has
emerged that examines, and inmany instances ques-
tions, the Commission’s analysis of whether tax rul-
ings constitute selective measures in the meaning of
Article 107(1) TFEU.2 Most of the literature has ad-
dressed two issues: the business and tax rationality
of advance tax rulings and whether they derogate
from the ‘normal’ system of taxation.

Any assessment of whether a tax measure consti-
tutes State aid must establish that it is selective in
the sense that it deviates from the normal tax rules
or the ‘reference system’ of taxation or that it a pri-
ori excludes certain undertakings from those rules or
system. Naturally, this paper also examines whether
Engie benefited from a selective tax treatment. But
its main contribution to the literature lies in its eval-
uation of the criterion that the Commission used to
determine the existence of a selective advantage for
Engie. In the absence of a methodology laid down in
the case law of how to define the reference system,
the Commission appears to identify the various com-
ponents of the reference system in a rather ad hoc
manner. In this sense, it does not follow its own ap-
proach, as explained in the Notice on the Notion of
State aid, according to which the reference system is

2 See, for example, the following papers and other references
cited therein:
C Bobby, A Method inside the Madness: Understanding the
European Union State aid and Taxation Rulings, Chicago Journal
of International Law, 2017, vol.18(1), 186-215.
A Giraud and S Petit, Tax Rulings and State aid Qualification:
Should Reality Matter? European State aid Law Quarterly, 2017,
vol.16(2), 233-242.
M Lang, Tax Rulings and State aid Law, British Tax Review, 2015,
no.3, 391-396.
R Luja, EU State aid Law and National Tax Rulings, Report for the
European Parliament, 2015.
R Luja, State aid benchmarking and tax rulings: Can we keep it
simple? in W Schön, I Richelle and E Traversa (eds), State aid law
and business taxation, Max Planck Institute Studies In Tax Law
and Public Finance, (Berlin & Heidelberg: Springer, 2016),
111-132.
C Micheau, Tax Selectivity in European Law of State aid: Legal
Assessment and Alternative Approaches, 22 September 2014,
University of Luxembourg Law Working Paper No. 2014-06.
P Nicolaides, New Limits to the Concept of Selectivity, Journal of
European Competition Law and Practice, 2015, vol.6(5), 315-320.
P Nicolaides, State aid Law and Tax Rulings, European State aid
Law Quarterly, 2016, vol.15(3), 416-427.
P Nicolaides and I E Rusu, The Concept of Selectivity, European
State aid Law Quarterly, 2012, vol.11(4), 791-796.
L Panci, Selectivity in the Field of Corporate Taxation, European
State aid Law Quarterly, 2018, vol.17(3), 353-367.
P Staviczky, De Facto Selectivity, European State aid Law Quar-
terly, 2015, vol.14(3), 332-337.
H Verhagen, State aid and Tax Rulings, European Taxation, 2017,
July, pp.279-287.
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composed of a ‘consistent set of rules’ which are ap-
plied on the ‘basis of objective criteria’.3

II. The Criterion for Identifying a
Selective Advantage in Transactions
between Related Companies

The Commission, in its various decisions on tax rul-
ings, defines a criterion for identifying the existence
of a selective advantage in intra-group transactions.
The criterion is the price that would have been
charged by a similar, but independent company to
third parties for a comparable transaction. That price
serves as a benchmark. If a related company charges
less or more than the benchmark, then the Commis-
sion considers it not to reflect market prices or mar-
ket conditions.

In establishing this benchmark, the Commission
draws inspiration fromthe judgment incaseC-182/03
BelgiumvCommission (Forum187). In that judgment,
the Court of Justice states that

(95) in order to decidewhether amethod of assess-
ment of taxable income such as that laid down un-
der the regime for coordination centres confers an
advantage on them, it is necessary, as the Commis-
sion suggests at point 95 of the contested decision,
to compare that regime with the ordinary tax sys-
tem, based on the difference between profits and
outgoings of an undertaking carrying on its activ-
ities in conditions of free competition.

The Courtmust havemeant revenue instead of ‘prof-
its’, since profits are derived by subtracting costs
from gross revenue (indeed, this is confirmed by oth-
er language versions of the judgment which refer to
‘revenue).

Since the Court refers to ‘point’ 95 (ie recital 95)
of Commission decision 2013/757 on the Belgian co-
ordination centres, it is necessary to clarify what that
recital says before proceeding further. The Commis-
sion argues in recital 95 that a ‘comparable’ tax base
to those of other companies must be defined for co-
ordination centres. In other words, the Commission
implicitly acknowledges that it needs a benchmark
for comparison of coordination centres to ordinary
companies. It then states that

where – as is the case in Belgium – this compara-
ble base is subject to the normal rate of corpora-
tion tax, the ultimate objective of establishing a

comparable amount of tax has been achieved, and
the application of the cost-plusmethod confers no
advantages.

Although in paragraph 95 of its judgment, the Court
refers to the difference between profit (revenue) and
costs, in the very next paragraph it focuses on the
cost side.

(96) In that regard, the staff costs and the finan-
cial costs incurred in cash‑flow management and
financing are factors which make a major contri-
bution toenabling the coordinationcentres to earn
revenue, inasmuch as those centres provide ser-
vices, particularly of a financial nature. According-
ly, the effect of the exclusion of those costs from
the expenditurewhich serves to determine the tax-
able income of the centres is that the transfer
prices do not resemble those which would be
charged in conditions of free competition.
(97) It follows that such an exclusion confers an
economic advantage on the centres.

Therefore, what the Court says is that exclusion of
certain costs results in prices that do not resemble
prices charged in conditions of free competition,
which must cover all costs. It must be noted, howev-
er, that the Court is dealing with the application of
an alternative system of taxation: the cost-plus
method. Perhaps this is the reason that it focuses on
costs. Nonetheless, the Court does not examine how
much profit should be included in the final prices
charged by coordination centres to other companies,
nor does it compare the amount of taxes paid by co-
ordination centres and other companies. The impor-
tant point is that the Court does not require equality
of outcomes in the sense of the Commission’s recital
95 that the cost-plus methodmust generate the same
or similar amounts of tax revenue as the normal tax
system.

This interpretation is supported by the observa-
tion of the Court in paragraph 98 of the same judg-
ment that if the cost-plus method produces a higher
tax burden, then that is the result that must be ac-
cepted. Symmetrically, if the cost-plus method pro-
duces a lower tax burden, then that too is the result
that must be accepted. The Court explains that

3 Commission Notice on the notion of State aid as referred to in
Article 107(1) of the Treaty on the Functioning of the European
Union, OJ C 262, 19 July 2016, 1-50.
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(98) contrary to what Forum 187 contends, that
analysis cannot be called into question either by
the fact that the inclusion of the financial charges
could, in some cases, lead to a tax base that was
unduly high or by the scale of the tax burden that
might be imposedon thegroup, nor can it be called
into questionby the fact that a centremaybe taxed
when it has not made any profits. Each of those
factors is a necessary incident of the cost-plus sys-
tem.

In its various decisions and in particular in para-
graphs 219-220 concerning Fiat, paragraphs 260-261
concerning Starbucks, paragraphs 147-148 concern-
ing excess profits in Belgium, paragraphs 229-230
concerning Apple, and paragraphs 402-403 concern-
ing Amazon, the Commission defines market-relat-
ed benchmarks (as embodied in the arm’s length
principle).

Similarly, in its decision on Engie, the Commis-
sion attempts to establish such a market-related
benchmark in its opening decision and refers to it in
the first part of the final decision that describes the
Luxembourg measure and the arrangements be-
tween Engie companies. However, it does not make
any furthermention of it, nor does it use it in the sec-
ond part of the final decision that assesses the exis-
tence and compatibility of the aid.

This unexplained change is significant. Of course,
the Commission is legally entitled to change its ap-
proach. After all, the purpose of the formal investi-
gation procedure is to provide to the Commission
new information. However, in the absence of a mar-
ket-related benchmark for determining selectivity
and having not found any specific rule or measure
that discriminated in favour of Engie, the Commis-
sion focuses instead on the outcome of the funding
arrangements within the Engie group, which min-
imised tax liability. As seen above, the Court of Jus-
tice inForum187explicitly rejectswhatmaybe called
an ‘outcome-based’ approach.

Indeed, this is the lesson to be drawn from Forum
187. In determining the existence of a selective ad-
vantage for a certain company, it is necessary to com-
pare the treatment of that company to anotherwhich
is in a similar situation. In Forum 187, which con-
cerned the cost-plus method of taxation, the compar-
ison was with a market-related benchmark. The out-
come of the application of the relevant tax rules is
not a valid benchmark. Just because a company pays

little tax it does not follow that it enjoys a selective
advantage. More importantly, an outcome-based ap-
proach is meaningless unless there is a benchmark
of comparison.Without a benchmarkof comparison,
we do not know how ‘little’ is little tax. The valid
benchmark is based on difference in treatment un-
der the reference system.

III. The Nature of the Intra-group
Transactions in the Cases that have
been Concluded so far

This section describes the nature of the intra-group
transactions in each of the cases investigated by the
Commission. In most cases there were goods or ser-
vices provided by one company to another. In the
case of Engie what was provided was investment in
the form of a loan that was later converted to equity.
The Commission decision offers no indication that
independent companies could not engage in a simi-
lar transaction. In fact, the Commission has not at-
tempted to show that the arrangements implement-
edwithin the Engie groupwould not have been legal-
ly or economically possible between independent
companies. It has only contended that they were su-
perfluous or unnecessary.

Since each of the Commission decision reviewed
in this section is very long, about 100pages and some-
times more than a 100 pages, it is easy to get lost in
details. For this reason and, above all, in order to fa-
cilitate comparison between the different cases, each
case is summarised with the help of a table. In the
tables below, the light red boxes indicate the nature
of transactions between related companies.

With the exception of Engie, their common fea-
ture is that they involve transactions in goods or ser-
vices. At first sight, the case of Fiat also appears to
involve investment as in Engie. While in Fiat loans
are supposed to be repaid with interest, in the case
of Engie there is genuine investment with the in-
vestor assumingmore risk right up front because the
investment agreement does not fix a rate of interest,
but rather provides for the loan, that is indexed to
the performance of the business, to be converted in-
to equity. Since equity holders ultimately assume all
risks and therefore receive all residual profits or bear
losses, it is anatural consequenceof this arrangement
that all residualprofits generated fromtheoperations
covered by the loan are eventually converted into
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shares which are transferred to the investor. For the
borrower it is sufficient that the loan provides oper-
ating capital that covers all its costs and does not re-
quire a remuneration in excess of its net income.

In decision 2016/2326,4 theCommission finds that
Fiat finance companybased inLuxembourgobtained
a selective advantage because the interest it earned
on the loans it had granted to companies within the
group was excessively low. The Commission consid-
ers that the rates of interest determined at an arm’s
should have been able to remunerate Fiat’s capital
and therefore they should have been set at higher
rates.

Table 2: Fiat

Group

Finance company Luxembourg (1)

Loans from (1) to (2)↓ / interest from (2) to (1)

Manufacturing companies (2)

In decision 2017/502,5 the Commission finds that
Starbucks benefited from excessively high prices
paid from the manufacturing to the trading compa-
ny, which minimised the profits of the manufactur-
ing company, and from excessively high royalties
paid by the manufacturing company to the UK com-
pany, which again minimised the profits of the man-
ufacturing company. Neither of the two pricing
arrangements was consonant with the arm’s length
principle.

Table 3: Starbucks

Group

UK transparent company (1)

Royalties from (3) to (1)↑

Coffee
trading

Sale of
coffee

Manufac-
turing

Sale of
roasted

Coffee
shops (4)

company
(2)

beans
from (2)
to (3)→

company
(3)

coffee
from (3)
to (4)→

In decision 2018/859,6 the Commission provides ex-

tensive explanation of the arm’s length principle and
theOECD’s guidance on transfer pricing. It finds that
Amazon benefitted from excessively high royalties
paid out within the group. The royalties were fixed
at higher level than the level that would have been
set at an arm’s length.

Table 4: Amazon

Group (1)

Payments for R&D from (2) to (1)↑

Amazon SCS Luxembourg (holding company) (2)

Royalties from (3) to (2)↑

Operating company (3)

Fees from (3) to (4)↓ Royalties from (5) to (3)↑

(4) Distribution companies (5) Services & media com-
panies

In decision 2017/1283,7 the Commission finds that
the profits allocated from the Apple operations com-
pany and the Apple sales company to the head office
were excessively low. The profits would have been
much higher had they been determined on the basis
of the arm’s length principle.

Table 5: Apple

Group (1)

Payments for R&D from (2) to (1)↑

Head office (2)

Profits allocated from (3) & (4) to (2)↑

Apple opera-
tions (3) and Ap-

ple sales (4)

Supplies from (3) &
(4) to (5)→

Distributors (5)

4 OJ L 351, 22 December 2016.

5 OJ L 60, 29 March 2017.

6 OJ L 153, 15 June 2018.

7 OJ L 187, 19 July 2017.
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Although the Commission decision on Engie is ex-
amined in detail in the next section, for the sake of
completeness, Table 6 provides a diagrammatic
overview of that case too. It is just in this case there
is no assessment of interest or dividend that would
havebeenpaid, had theybeendeterminedat anarm’s
length.

Table 6: Engie

Holding compa-
ny (1)

Loan from (1) to
(2) via interme-

diary↓

Intermediary
company

Pay off of loan by
(2) converted to

shares received by
(1) via intermediary↑

Subsidiary (2)

IV. The Commission Decision on Engie

In its decision in case SA.44888,8 the Commission
concludes that Engie received incompatible State aid
because it implemented intra-group financing
arrangements that minimised its tax liability global-
ly. Rather surprisingly this conclusion is not based
on the same basic rationale as previous decisions
which found that companies had benefited from
favourable treatment of transactions which had not
been carried out at an arm’s length.

The case of Engie is different in two ways. First,
the transactions which in this case were investments
between related companies are not shown to be eco-
nomically irrational for any of the parties involved
in the sense that they would not be carried out by in-
dependent companies.

Second, theCommission finds that Engie also ben-
efited fromnon-enforcement by the Luxembourg au-
thorities of anti-abuse rules. This is the first time that
the Commission contends that the non-enforcement
of anti-abuse rules can confer an advantage in the
meaning ofArticle 107(1) TFEU.Normally, anti-abuse
rules are applied to foreign companies that exploit a

country’s domestic rules. The Commission applies
the anti-abuse logic to transactions which are whol-
ly internal in Luxembourg.9

1. The Facts of the Engie Case

The tax ruling received by Engie concerns a loan
which is converted to equity when it is repaid. In this
particular case, the amount of interest is linked to the
performance of the borrower. The tax ruling con-
firms that the tax law of Luxembourg allows borrow-
ing costs indexedon theborrower’s performance, but
not paid annually to the lender, to be deducted annu-
ally fromtheborrower’s taxablebasewhile the lender
is not taxed until the loan is converted to equity due
to the absence of annual payment. Upon conversion
of the loan, the shares are passed to the ultimate hold-
ing free of tax by virtue of the standard participation
exemption regime.

According to the participation exemption regime,
in the case of share capital, dividends paid out are
not deductible at the level of the paying company (ie
the investee), while dividends received by investors
remain untaxed. In the case of a plain loan, interest
is deductible at the paying company (ie the borrow-
er) and taxable at the lender’s level. This means that
debt funding is taxed on the side of the recipient of
the interest (ie the lender who is the source of funds)
while equity funding is taxed on the side of the pay-
er of dividend (ie the investee who is the destination
of funds).

Engie established in Luxembourg several compa-
nies, two pairs of which implemented funding
arrangements that have been found by the Commis-
sion toconstituteStateaid.Because the thesearrange-
ments are largely identical, in order to avoid unnec-
essary and tedious repetition this paper refers only
to those agreed between LNG Holding and its sub-
sidiary LNG Supply.

The arrangements between the holding company
and the subsidiary are as follows. The holding com-
pany transferred to the subsidiary assets. The sub-
sidiary paid for the assetswith a zero-couponmanda-
torily convertible loan it received from an interme-
diary companywhich also belonged toEngie andwas
based in Luxembourg. The convertible loan is called
ZORA in the Luxembourg tax practice. The loan paid
no remuneration, but at the end of its life, it was con-
verted into shares which represented the capital plus

8 The text of the Commission decision, which is not yet published in
the Official Journal, can be accessed at: <http://ec.europa.eu/
competition/state_aid/cases/266094/266094_2009354_271_2.pdf>.

9 Both Engie and Luxembourg have appealed against the Commis-
sion decision in cases T-525/18 and T-516/18, respectively.
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the profits or minus the losses of the company mi-
nus a certain percentage that corresponded to the
economic margin realised by the borrower. The in-
termediary company financed the loan with funds
from the holding company obtained in the context
of a forward sale of the shares to be received upon
conversion of the ZORA. When the intermediary
company received the new shares from the sub-
sidiary, it passed them on to the holding company by
application of the forward sale.

For tax purposes, the subsidiary deducted every
year an accrued amount (the so-called ZORA accre-
tion) that it was eventually paid to the intermediary
when the loan was converted into shares. The provi-
sionwas treated as an expense and therefore reduced
the subsidiary’s taxable income. The subsidiary paid
tax only on a residual margin based on an economic
analysis.

When the holding company received the shares
issued upon conversion, they were not included in
its taxable income, nor when the shares were can-
celled or sold because income from equity was not
taxed at the level of the recipient in Luxembourg (ie
the investor). The tax compliance of these arrange-
ments was confirmed by the tax authorities in an ad-
vance tax ruling.

After the Commission looked into this arrange-
ments it concluded that they enabled Engie to min-
imise its tax liability. This is true. From a wider eco-
nomic or social perspective itmay also be considered
as a regrettable result. However, in this context, the
only relevant question is whether they constituted
State aid. The Court of Justice repeats in its every rul-
ing on State aid that a public measure must be as-
sessed whether it constitutes State aid on the basis
of its effects, not on the basis of its intentions, objec-
tives, motives of public authorities or any other con-
sideration of wider social benefits or harm (see, for
example, C-487/06 P British Aggregates v Commis-
sion).

2. The Reference Tax System

This section focuses on the reasoning of the Commis-
sion in seeking to prove that Engie enjoyed a selec-
tive advantage.

The Commission, first, recalls the three-step ap-
proachof theCourt of Justice indeterminingwhether
ameasure is selective (paragraph 167 of the decision).

The first step identifies the ‘reference system’. Para-
graph 169 lays down a definition of what constitutes
a reference system. This definition is systematically
inserted in Commission decisions, yet so far it does
not appear to have been explicitly confirmed by EU
courts (with one implicit exception in the very recent
judgment on Sigma Alimentos Exterior (see below)).
This is also revealed by the fact that the definition in
the Commission decision cites paragraphs 133 & 134
of the Commission’s own Notice on the Notion of
State aid rather than a court ruling.

In its judgment of 15 November 2018, in case
T-239/11 Sigma Alimentos Exterior v Commission, the
General Court did refer to the Notice on the Notion
of State aid as a source of inspiration on how to es-
tablish the reference system (see paragraph 117 of
that judgment). However, the General Court did not
appear to endorse, apply or elaborate on the Com-
mission’s definition. Hence, there is still no real guid-
ance from EU courts on a systematic approach, sim-
ilar to the three-step test of selectivity, for establish-
ing the reference system.

Although there is no definition of the reference
system in the case law, the Court of Justice appears
to advocate a wide, inclusive approach. In its judg-
ment in caseC-6/12POy, it states inparagraphs 19-20:

The Court has held that in order to classify a do-
mestic tax measure as ‘selective’, it is necessary to
begin by identifying and examining the common
or ‘normal’ tax regime applicable in the Member
State concerned. … In that regard, it must be stat-
ed that such classification presupposes not only
familiarity with the content of the provisions of
relevant lawbut also requires examination of their
scope on the basis of administrative and judicial
practice and of information relating to the ambit
ratione personae of those provisions.

In its Engie decision, the Commission states that
(169) a reference system is composed of a consis-
tent set of rules that apply on the basis of objec-
tive criteria to all undertakings falling within its
scope as defined by its objective. Those rules de-
fine not only the scope of the system, but also the
conditions under which the system applies, the
rights and obligations of undertakings subject to
it and the technicalities of the functioning of the
system. In the case of taxes, the reference system
is based on such elements as the tax base, the tax-
able persons, the taxable event and the tax rates.
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This is a nice definition which in practice it means
that the reference system is any tax or any rule that
the Commission considers that it actually applies or
potentially can apply to one or more undertakings.
This is because there appears to be no Commission
decision on tax rulings or any other kind of measure
which, after stating the definition, identifies the tax
or rules that apply in each particular case through an
explicit explanation of why or how the identified tax
or rules form a ‘consistent set’. Nor, can be found in
a Commission decision an explicit listing of the ‘ob-
jective criteria’ on the basis ofwhich tax rates or rules
are applied.

The Commission’s decision on Engie is no excep-
tion. In paragraph 170 of its decision, the Commis-
sion signals its intention to show that the measure
that benefits Engie is a derogation from two reference
systems. In the section that follows immediately af-
terwards (section 6.2.1), the Commission argues that
certain tax rules apply to Engie without returning to
the fundamental elements of its definition such as
the existence of a consistent set of rules or objective
criteria. This criticism does not mean that the Com-
mission’s findings are necessarily wrong. Rather, its
ad hoc approach can lead the Commission astray if
it ignoresother componentsof the systemthat should
be taken into account or if it uses the overall ‘objec-
tive’ of the tax system, which is to tax, to assert that
tax payersmay not legally try to avoid tax [which con-
tradicts the fact that tax systems do allow tax payers
to use available rules to reduce their tax liability].

For example, in paragraph 184 of the decision, the
Commission responds to the argument put forward
by Luxembourg and Engie that the same arrange-
ments were available to any tax payer in Luxem-
bourg. TheCommission rejects it on the grounds that
it would be contrary to

the basic principle – common to every Member
State – that income taxes should be levied accord-
ing a taxpayer's ability to pay. Moreover, it would
put at risk the capacity by the State tomobilise the
necessary resources to finance its budget, thus ren-
dering ineffective its tax system.

These two counter-arguments – ability to pay and fi-
nancing of the national budget – which sound rea-
sonable are, however, advanced without any expla-
nation of how they formpart of the reference tax sys-
temand constitute a reinterpretationby theCommis-
sion of the objective of the tax system.

The consequence of not relying on a systematic
approach to define the reference system is also evi-
dent a couple of paragraphs further where the Com-
mission states that it

(187) does not agree that a reference system can-
not be defined by reference to its objectives, such
as the taxation of the profit of all companies sub-
ject to tax.

It appears to neglect that a tax system may contain
multiple objectives and to ignore its own previous
statement that some of those objectives may aim to
modulate tax according to ability to pay.

More broadly, the aim of a tax system is not just to
tax, but also to incentivise companies to direct re-
sources where they generate benefits for society and
to penalise companies when they engage in activities
that harm society, human health or the environment.
In fact, if the reference system had only one objective
– ie to tax – then the third step in the three-step test
of selectivitywouldbe rendered ineffective. The third
step is meaningful only because it implicitly recog-
nises that a tax measure may have objectives other
than just to tax (eg exemption of coal from taxes on
fossil fuel when it is not used as a source of energy
[eg coal used as input in the manufacturing of steel]).

This is an important point that needs to be elabo-
rated further. The Commission cites quite promi-
nently the judgment in case C-20/15 P Commission v
World Duty Free. In that judgment the Court of Jus-
tice ruled that even though the tax treatment of the
goodwill from acquisition of foreign companies by
Spanish companies was an exception that was open
to any Spanish company it still treated similar trans-
actions in a dissimilar manner because the threshold
for acquisition of foreign companies was lower than
the thresholdwhichapplied to acquisitionsofdomes-
tic companies.

If one follows the logic of the Commission that
what needs to be taken into account is only the ob-
jective of the reference system to levy taxes, then in
the Spanish goodwill case, the Court should have
found that the acquisition of both domestic and for-
eign companies constituted a derogation from the
reference system! But the Court did not do that. It,
implicitly, recognised that a reference system could
also include rules that reduced tax liability by, for ex-
ample, allowing the depreciation of goodwill.

The Commission, in the Engie case, focuses on the
fact that Engie’s tax liability was minimised and ig-
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nores that that outcome may be the natural conse-
quence of Engie making a non-standard use of stan-
dard rules available in the Luxembourg tax system.

The Commission defines the relevant system in
paragraphs 171-179. It states that the reference sys-
tem is the general system of corporate taxation be-
cause companies with a head office in Luxembourg
are considered to be resident in Luxembourg for tax
purposes (paragraph 173). Taxable profit is the dif-
ference between net assets at the end and beginning
of the fiscal year (paragraph 174) which translates in-
to accountingprofit (paragraph 176). From the above,
the Commission concludes that the purpose of cor-
porate taxation is to tax the profit of resident com-
panies.

Then the Commission proceeds in section 6.2.1.2
to demonstrate the existence of a derogation from
the reference system.

3. Derogation from the Ordinary System
of Taxation

In paragraphs 191-194, the Commission essentially
argues that theEngie arrangements constitute adero-
gation from the reference system of taxation which
aims to tax profits because LNG Holding and LNG
Supply together minimise the amount of tax they
pay. Naturally, this outcome is advantageous to En-
gie, but it does not automatically follow that the ad-
vantage is selective.

The Commission considers in paragraph 193 that
‘under the ordinary taxation system, (the income of
LNG Holding and LNG Supply) should be subject to
taxation in Luxembourg. Therefore, the tax treat-
ment granted on the basis of the contested tax ruling
constitutes a derogation from the reference frame-
work.’ It repeats the same statement in paragraphs
196 & 197. Although Luxembourg’s tax ruling mere-
ly confirms what is available under the relevant law
it does not create a derogation from it. So Engie, even
without the tax ruling, could have implemented its
arrangement and would have arrived at the same or
even a lesser amount of tax to be paid.

Before continuing further a comment is in order.
In paragraph 195, the Commission rejects a claim by
Luxembourg that a ‘measure cannot constitute a se-
lective advantage if it complies with national law,
since in this case it would not constitute a deroga-
tion.’ There are two issues in that quoted statement

that need to be untangled. First, the Commission is
right with respect to compliance with national law.
State aid is in most cases granted in conformity with
some national law or administrative decision. How-
ever, the alleged domestic legality is irrelevant in the
eyes of State aid law.What matters is whether it falls
within the scope of Article 107(1) TFEU. If it does,
then aid granted without prior notification accord-
ing to Article 108(3) TFEU is automatically is illegal
underEU.Second, compliancewithnational lawdoes
not necessarily imply absence of selectivity. I sup-
pose what Luxembourg meant was that a measure
that was legally available to Engie was also legally
available to any other company and, consequently, it
could not constitute a derogation. Since it was not a
derogation, it did not confer a selective advantage.

The problemwith the conclusions of the Commis-
sion is that they do not specify from which rule of
the reference system the arrangements betweenLNG
Holding and LNG Supply constitute a derogation,
apart from the claim that Engie should have paid tax
because the purpose of the tax system was to tax. In-
deed, those arrangements minimise the tax that
would otherwise have been paid. But there is no rule
in the Luxembourg system that prohibits companies
from minimising their tax liability, as long as they
respect the law. The Commission does not show that
such a rule exists. The Commission contends that the
Engie arrangements benefitted fromaderogation be-
cause they minimised tax liability within a system
that generally intends to tax profits. However, the de-
cisive element here is that the system does not de-
fine the outcome of applying tax rules. In other
words, it does not predetermine how much tax each
resident company must pay.

In the landmark judgment in case C-78/08 Paint
Graphos, the Court of Justice ruled that selectivity
arose from the fact that no tax was paid given the ob-
jective of the reference system to tax profits. The
Commission repeatedly returns to the idea that com-
panies must pay tax. The problem for the Commis-
sion is that companies may also minimise their tax
liability. Moreover, the reference system can indeed
contain both tax raising (eg taxes) and tax reducing
elements (eg discounts). A case in point is the very
recent judgmentof theGeneralCourt in caseT-865/16
Fútbol Club Barcelona v European Commission. The
General Court annulled Commission decision
2016/2391 that had found that Barcelona had bene-
fited from lower taxation on the grounds that the
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Commission ignored to take into account that
Barcelona was not eligible to use enhanced depreci-
ation or discount options that were available to oth-
er football clubs.

In the case of Engie, the Commission asserts but
does not prove why the difference of treatment ac-
corded to the common borrower (deduction of inter-
est at the borrower’s level and taxation of interest at
the lender’s level), and common equity holder (no de-
duction at the investee’s level, nor taxation at the in-
vestor’s level) on the one hand, and to the convert-
ible funding structure put in place by Engie, on the
other, is selective. Indeed such different instruments
are not in a legally and factually comparable situa-
tion. TheCommission also fails to prove that the Lux-
embourg tax authorities accorded a different treat-
ment than the one described in the tax ruling to com-
panies other than those belonging to Engie. Nor, does
it demonstrate that arrangements similar to those of
Engie couldnotbeagreedbetween independent com-
panies. Indeed, it is telling that, unlike its other deci-
sions on tax rulings, the Commission does not at-
tempt to show that the Engie arrangements deviated
fromarrangements under normal conditions of com-
petition between unrelated parties.

The Commission considers those arrangements to
be selective because they lead to an outcome that is
inconsistent with the purpose of the system which
is to tax (an outcome-based approach). Therefore to
be fair, the Commission does have a certain bench-
mark of comparison in mind. But the fundamental
weakness in its argument is that it does not show that
the minimisation of tax liability was an option that
was not available to other companies in a similar sit-
uation as Engie. The judgment in case T-865/16 Fút-
bol Club Barcelona v European Commission, instructs
us to make a global comparison by taking into ac-
count both favourable and unfavourable elements.
Although Engie paid little tax, the amount of tax is
not a sufficient benchmark of comparison on its own
and therefore, such an outcome-based approach for
determining selectivity is meaningless.

In the rest of the section on selectivity, the Com-
mission argues that the Engie arrangements consti-
tuted a derogation in relation to a narrower reference
system – that of the treatment of interest and divi-
dends – and also in relation to the taxation of profit
at group level. Since the same comments as above
can be made in relation to the taxation of interest
and dividends, the next sub-section examines only

the views of the Commission on taxation of profits
at group level.

4. Taxation at Group Level

The Commission proceeds to the next stage of its as-
sessment by comparing intra-group financing trans-
actions with those of Engie. In section 6.3.1. (para-
graphs 245 to 257) it essentially repeats at length that
interest is taxed at the level of the recipient and div-
idends are taxed at the level of the payer. No evidence
is adduced that the Luxembourg tax system contains
a rule that stipulates that group companies may not
reduce their tax liability when they engage in intra-
group financing or, even more importantly, that the
combined tax base may not be reduced in compari-
son to what would have been, for example, had the
companies been independent.

Nonetheless, the absence of such evidence does
not prevent the Commission from stating as a mat-
ter of principle that

(261) according to the Luxembourg corporate in-
come tax system, the entire profit realised by com-
panies must be subject to taxation and that, there-
fore, the payment of the remuneration for intra-
group financing transactions between companies
resident in Luxembourg cannot lead to a reduc-
tion of the combined tax base of the group in Lux-
embourg. Against that principle, the choice of one
financing instrument over another does not make
an undertaking less comparable.

In other words, the Commission does not accept that
the tax base can be shrunk and tax liability can be
minimised through non-standard financial arrange-
ments. Nor, does it accept that borrowing costs do
not have to be paid but, instead be converted to
shares, creating in this way lower tax liability, first,
at the level of the paying company and, then, at the
level of the receiving company. It must be empha-
sised again that despite the Commission’s assertions,
the Luxembourg tax system does not prohibit the re-
duction of the tax base of group companies, nor does
it stipulate that the tax base of a group of companies
taken together must be similar to what could have
been had they been taxed separately. The relevant is-
sue is not whether Engie’s tax liability is minimised,
butwhether the arrangement used byEngie is a dero-
gation from the reference system.

This content downloaded from 
�����������137.120.51.207 on Wed, 13 Sep 2023 09:05:09 +00:00����������� 

All use subject to https://about.jstor.org/terms



EStAL 1 |201926 Can Selectivity Result from the Application of Non-Selective Rules?

In order to prove that the tax treatment of Engie’s
arrangement constitutes a derogation from the refer-
ence system, the Commission in paragraph 271
quotes paragraph71 of theWorldDuty Free judgment
(C-20/15 P) as follows:

According to the Court, the assessment of selectiv-
ity involves, ‘ascertaining whether the exclusion
of certain operators from the benefit of a tax ad-
vantage that arises from a measure derogating
from an ordinary tax system constitutes discrimi-
nation with respect to those operators’.

Then it argues that
(272) as established in Section 6.3.2, all groups en-
gaging in intragroup financing transactions be-
tween companies resident in Luxembourg are in
a legal and factual situation comparable to Engie
in the light of the objectives of the system. How-
ever, such groups would not have access to the ad-
vantage granted to Engie since, as it has been es-
tablished in Section 6.3.1, under the Luxembourg
corporate income tax system, the payment of a re-
muneration in the framework of a financing trans-
action between two group entities resident in Lux-
embourg cannot result in a reduction of the com-
bined tax base of the group in Luxembourg, and
this irrespective of the type of financing instru-
ment or contract used or of the level of the remu-
neration. Therefore, the measures at stake consti-
tute a discrimination with respect to these opera-
tors.
(273) Consequently, the advantage granted to En-
gie on the basis of the contested tax rulings is pri-
ma facie selective.

As pointed out above and contrary to what is stated
in paragraph 272, section 6.3.1 of the decision does
not establish that the ‘payment of a remuneration …
cannot result in a reductionof the combined taxbase’.
Such a rule does not exist in the Luxembourg tax sys-
tem which merely defines the treatment of specific
transactionswithout laying down a general principle
of symmetry of taxable treatment either among re-
lated or unrelated companies.

Above all, it is important to note that, as the Court
of Justice required in theWorld Duty Free judgment,
in order to prove selectivity it is necessary to prove
‘exclusion of certain operators’ [emphasis added].
Nowhere in its decision does the Commission
demonstrate that any other group of companies was

excluded, de jure or de facto, from enjoying the ben-
efits of an arrangement similar to that used by Engie
or was prevented from establishing such an arrange-
ment.

Lastly, in all the previous Commission decisions
on tax rulings the companies involved had to request
an advance tax ruling for purposes of legal certainty.
They valued the assurances from tax authorities that
their intra-group pricing agreements were allowable
under the relevant tax rules. In the case of Engie, the
intra-group arrangementwas unusual but its two pri-
mary components on the treatment of interest and
dividends were explicitly allowed by Luxembourg’s
law. Strictly speaking, since Engie was on safer
ground, it had less need to request that tax ruling
and, correspondingly, the Luxembourg tax authori-
ties had less of a leeway to refuse it.

5. Anti-abuse Rules

For the first time in a decision concerning tax rul-
ings, the Commission develops ‘an alternative line of
reasoning’ according to which Luxembourg should
have applied its anti-abuse rules to the facts present-
ed by Engie in its request for an advance ruling in or-
der to refuse to grant any assurances to Engie about
its future tax treatment.

The Commission, first, explains that ‘(291) anti-
abuse tax rules are the set of rules devised to avoid
that taxpayers circumvent the main objective of the
reference system, ie the taxation of corporate profit.’
Then it adds that ‘therefore, these rules must be un-
derstood as an inherent part of the reference system,
as they ensure the internal consistency of the system
and aim at achieving its fundamental objectives.’

It should be pointed out that, although the Com-
mission starts with a definition of how the reference
system should be identified, as already argued in sec-
tions 4.2 and 4.3 of this paper, it does not apply ex-
plicitly and a priori that definition to the Luxem-
bourg tax regime in order to establish, in a consis-
tent manner, all the rules that make up the reference
systemaccording to objective criteria. This is the case
here too. The Commission broaches the alleged non-
enforcement of Luxembourg’s anti-abuse provisions
with no other reasoning as to their link to the refer-
ence system apart from the assertion that those pro-
visionsmust be regarded as part of the reference sys-
tem.
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European countries have developed anti-abuse
rules in order to combat artificial arrangements with
no economic substance whose purpose is tax avoid-
ance and to prevent multinational companies from
exploiting the fact that they operate in different tax
systems. In a European or international context, an-
ti-abuse rules are intended to address practiceswhich
concern operations of foreign companies claiming a
benefit in the domestic system or operations that
combine activities inside and outside a certain tax
system.10

What is puzzling about the Commission’s argu-
ment that Luxembourg should have used its anti-
abuse rules is that anti-abuse rules are normally in-
voked against corporate practices that are adopted
unilaterally by companies. A tax ruling is issued on-
ly after tax authorities have examined a certain
arrangement and have concluded that it complies
with the relevant tax law. A tax ruling is also bind-
ing. Therefore, it makes no sense for tax authorities
to use anti-abuse rules to reverse a tax ruling or even
to refuse a tax ruling, given that they can simply not
issue it in the first place.

The Commission decision indicates that Luxem-
bourg’s anti-abuse rules aim to prohibit tax evasion
by abuse of forms or constructions which are legal
under civil law.

(292) If the legal form or the construction sur-
rounding a transaction is not appropriate in terms
of its substance, tax should be assessed in accor-
dance with the substance of the transaction, as if
it had been concluded in the appropriate legal
form.

Paragraph 293 of the decision further indicates that
anti-abuse provisions also cover rulings issued by the
Luxembourg tax administration. The Commission
interprets the relevant Luxembourg law as meaning
that

the Luxembourg tax authorities should not give
binding decisions such as tax rulings in case the
main reason for the taxpayer to seek such decision
is to obtain a tax benefit. … it is a mandatory re-

quirement for theLuxembourg tax administration
to rule out the existence of a potential abuse of law
before granting a tax ruling.

The fact that Engie could have implemented the fi-
nancing arrangement without any advance tax rul-
ing does not receive any attention by the Commis-
sion. Nor, does the Commission consider whether it
is possible in a tax system for a tax authority to ex-
ercise discretion and reverse its tax ruling which, af-
ter all, are binding.

Paragraphs 294-312 of the decision examine the
four criteria that make up Luxembourg’s anti-abuse
provisions. Three of them are beyond the scope of
this paper because they require knowledge of Lux-
embourg fiscal case law and practice. The fourth cri-
terion,however,merits comment in thispaper. It stip-
ulates that in order for the anti-abuse provisions to
apply there must be no economic reasons that justi-
fy the arrangements chosen by the taxpayer. If such
economic reasons exist, then they are sufficient to
prevent the application of those provisions.

The gist of the Commission’s position on this is-
sue is that the arrangements chosen by Engie are un-
necessarily complex (paragraphs 306-310). Engie, al-
legedly, could achieve the same objectives through
simpler debt or equity financing.

The comparison used by the Commission is the al-
ternative arrangements that Engie itself could have
deployed. But there is no attempt in the decision to
quantify the risk, on the one hand, or flexibility, on
the other, afforded by alternative arrangements and
compare them to the arrangements actually chosen
by Engie, as the Commission has done in its assess-
ment of other tax rulings where it assessed the eco-
nomic rationality of intra-group pricing or financing
in comparison to prices or financing between third
parties.

Nonetheless, theCommission concludes that ‘(311)
byendorsing the taxrulingrequests, theLuxembourg
tax administration misapplied the law and granted
an advantage to Engie’ and that that advantage con-
stitutes incompatible aid that has to be recovered.

V. Conclusions

In order to show that a taxmeasure is selective in the
meaning of Article 107(1) TFEU, it is necessary to es-
tablish that it derogates from the reference tax sys-

10 For further information on how anti-abuse rules are used in
conjunction with EU law see L De Broe and D Beckers, The
General Anti-abuse Rule of the Anti-tax Avoidance Directive, EC
Tax Review, 2017, vol. 26(3), 133-144. See also M Dahlberg and
B Wiman (eds), Cahiers de Droit Fiscal International, chapter on
Luxembourg, (Rotterdam: International Fiscal Association, 2013),
461-482.
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tem. Although every court judgment identifies the
relevant reference system, there is no clear guidance
in the case law on the procedure, methodology or ap-
proach for determining the reference system and its
objective. In other words, there is no formula simi-
lar to the three-step test for demonstrating the selec-
tive nature of a tax measure.

The Commission, in its decisions on transfer pric-
ing rulings, has found that the selective nature of
those rulings stemmed from the fact that they en-
dorsed arrangements that deviated from the arm’s
length principle. According to this principle, prices
charged between related companies should resemble
those charged by independent companies under con-
ditions of free competition. The Commission derives
this principle from the judgment in Forum 187. This
paper has argued that in the Forum187 case it ismore
likely that the Court of Justice meant that prices
should cover all underlying costs rather than resem-
ble prices that include a certain percentage of profit.

In the Engie case, the Commission defines the ref-
erence system in a rather haphazard manner and in
relation to its overall objective which is to tax. It ig-
nores other elements of the system and focuses on
the amount of Engie’s tax liability rather than on
whether it benefitted from a favourable treatment.
Unlike its other decisions on tax rulings and with the
exception of theMcDonald’s case, the Commission in
the Engie case does not attempt to establish the price
or rate or interest or dividend that would have been
charged or demanded by lenders or investorswho are
independent of the recipients of their funds. Instead,
theCommissionreliesonbroadstatementswhichcan
be expressed succinctly in the supposed rule that
groups of companies should pay tax or should be
taxedas if theywere a singleundertaking. In theCom-
mission’s view, this rule can be derived from the fact
that the Luxembourg tax laws aim to tax the profit of
all resident companies. Because the intra-group fi-
nancing arrangements adoptedbyEngie and thenon-
standard combination of standard tax rules result in
minimisation of its tax liability, the Commission con-
cludes that Engie derives a selective advantage with-
out fully implementing all of the components of the
three-step test and, especially, the comparison of un-
dertakings inacomparable legal and factual situation.

There are, however, a logical omission and a leap
of logic in the assessment of the Commission. First,
the fact that the objective of Luxembourg is to tax
profits is but one of possiblymanyother components

of the reference system. It does not capture the total-
ity of the reference system. Although the Commis-
sion states that the reference system is made up of a
‘consistent set of rules that apply on the basis of ob-
jective criteria’, it fails to identify those rules or those
criteria. As a consequence, the Commission makes
statements about the various components of the ref-
erence system, which appear to be arbitrary because
they are not derived from a prior definition of all of
the relevant features of the Luxembourg reference
system.

The leap of logic is that because resident compa-
nies are subject to taxation theymust necessarily pay
some tax. But it does not follow from the concept of
tax residence that companies may not legally reduce
their tax. Minimisation of one’s own tax liability is
not prohibited by the reference system. Probably be-
cause the Commission could not establish what an
independent lender would have charged, if it had to
be repaid in the form of a dividend, as in the Engie
intra-group financing arrangement, it attempts no
quantification of the interest or dividend that would
have been fixed had they been agreed among inde-
pendentcompanies, like theapproachadopted inoth-
er decisions on tax rulings.

The absence in the Commission decision of any
comparison with similar companies is startling.
There is not even a reference to other tax rulings ei-
ther to point out to a derogation as in the case of Ap-
ple or to absence of derogation as in the case of Mc-
Donald’s.

Because of the difficulty in finding a derogation
in the way Engie applied the Luxembourg tax law,
for the first time the Commission resorts to an ‘alter-
native line of reasoning’ that relies on the non-en-
forcement of Luxembourg’s anti-abuse rules. Accord-
ing to this line of reasoning, Luxembourg should not
have issued the tax ruling that allowed Engie to min-
imise its tax liability.

In conclusion, theCommissionmaybe correct that
multinational companies pay too little tax in relation
to their ability to pay. This may be both morally
wrong and harmful to the European economy. How-
ever, not all social and economic problems can be
solvedbymobilising theEU’sState aid rules. The con-
cept of State aid is ‘objective’ and cannot depend on
our subjective preferences. The intra-group arrange-
ments ofmultinational companiesmay be objection-
able on other grounds but that does not make them
selective in the meaning of Article 107(1) TFEU.

This content downloaded from 
�����������137.120.51.207 on Wed, 13 Sep 2023 09:05:09 +00:00����������� 

All use subject to https://about.jstor.org/terms


