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Private sector food-safety standards
and the SPS Agreement: Challenges
and possibilities

Denise Prévost’

1 I ntroduction

Sanitary and phytosanitary (SPS) requirements are those conditions applied to
food and agricultural productsto address food-safety risks and risks from pests
or diseasesin plants or animals. Such requirements may belaid down by central
or local governmental bodies or by agencies authorised by them,* or may be set
by non-governmental bodies without regulatory authority.? The latter category
of SPS requirements, commonly known as ‘ private sector standards’, have no
binding force. Neverthdess, they may have an important impact on exports of
food and agricultural products, particularly from developing countries.

For example, certain SPS standards for food products may be st by supermarket
chainsasaprecondition for theacceptability of products from suppliers. Importers

"Denise Prévost is a lecturer in international economic law at Maastricht University, The
Netherlands. She is also the academic coordinator of the Institute for Globalisation and
International Regulation.

INote that while certain agendies established by governments to develop standards (eg national
bureaus of standards, which are in some countries public bodies) may establish non-mandatory
standards, whenthese standardsrel atetofood safety i ssues, or toanimal or plant health, governments
typically take these standards up in nationd |egidlation and make them mandatory.

2Another source of non-binding standards are those set at international level by the relevant
international standard-setting bodies, namely the Codex Alimentarius Commission, theWorld
Organisation for Animal Health, and the International Plant Protection Convention. These
standards are, however, not private sector standards as their development and adoption is
carried out by representatives of states, not private entities.

3For general discussionsontheeffect of supermarket standards on devel oping country suppliers
of food and agricultural products see Berdequé JA et al Food safety in food security and food
trade Case study: Supermarkets and quality and safety standards for produce in Latin
America (September 2003) available at: http://www.ifpri.org/2020/focus/focus10/focus10
_12.pdf visited on 23 January 2008; Food and Agriculture Organization Rise of supermarkets
across Africa threatens small farmers: Opportunities and challenges in a changing merket (8
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in certain sectors may establish Codes of Practice setting out standards with which
exporters must comply beforetheimporterswill purchasetheir products.® Industry
organisations may also sdf-regulate in order to create consumer confidencein the
products they supply and avoid the need for government regulation.® Voluntary
safety-labdling schemes may be used by suppliersto provide a competitive advar-

October 2003) availableat: http://mww.fao.org/english/newsroom/news/2003/23060-en. html visited
on 23 January 2008. Catherine Ddan and John Humphrey seetherel ationshi p between largeretailers
in developed countries and suppliers in developing countries as a form of ‘governance’, where
retailers exercise clase contral over the supply chain. They provide an interesting anaysis of the
consequences of the control exercised by UK supermarkets over trade in fresh vegetables for the
indusion or exdusion of different types of producers and exporters as well as for the long-term
prospects for the fresh vegetables industry in Kenya and Zimbabwe. Dolan and Humphrey
Governance and trade in fresh vegetables: The impact of UK supermarkets on the African horti-
cultureindudtry availabl e at: http://www.col orado.edu/geography/dass_homepages/geog_3662_s06/
uk.pdf visited on 23 January 2008. A 2003 study reportsthat consolidation inthe EU retail sector has
increased the power of largeretail chains over devel oping country suppliers. Such retailers prefer to
deal with large production units in devel oping countries, rather than small producers, because the
former canmoreeasily undertake compliancemeasures. Thisresultsintheexdusion of small farmers
or producersfrom export markets. See Technical Centrefor Agricultural and Rural Cooperation ACP-
EU, Sudy of the consequences of the application of sanitary and phytosanitary (SPS) measures on
ACP countries(May 2003) at 14-15, available at: http://www.tcd.igliiis/policycoherence/index.php/
iii s/content/downl oad/371/1446/fil e/ CT A%20Impact%200f%620SPSY%20M easures¥6200n%20AC
P%%20countries.pdf visited on 23 January 2008. The 2005 Human Devel opment Report of the UNDP
aso identifies, as one of the main problems affecting developing country trade, the role of super-
markets as ‘ the main gatekeeper to devel oped country markets for agricultural produce’ . The same
problemsmentioned above are highlighted in thisreport. See United Nations Devel opment Program+-
me, Human Devel opment Report 2005. International cooperation at a crossroads: Aid, trade and
security in an unequal world (2005) at 142-143, available at: http://hdr.undp.org/en/medialhdr05
_complete.pdf, visited on 2 January 2008.

“There has been a proliferation of Codes of Practice (COPs) in various sectors in the EU,
setting standards for all aspects of the food chain (such as growing, processing, transportation
etc). Although these COPs are not mandatory, importing firms will only source their imports
from exporters that meet the standards of the Code of Practice. The best known COP is the
EUREPGAP, which is the Good Agricultural Practices standard of the European Retailer
Produce Working Group. EUREP also has a standard for Good Warehouse Practice for fruit
and vegetables (note that in September 2007, EUREPGAP was rebranded as GLOBALGAP).
Similarly, the British Retail Consortium has a global standard on food safety and quality, a
standard for food packaging material's, and for non-genetically modified food ingredients. The
Grain and Feed Association (GAFTA) has a COP for shipping and transport of grain, and over
80 standard contract formsfor trade verification, examination and quality control intransit. The
European Spice Association sets minimum standards for imported spices and herbs, dealing
with EU requirements regarding pesticide residues, aflatoxins, trace metals and micro-
biological contamination. See Technical Centre for Agricultural and Rural Cooperation ACP-
EU in 3 above.

SAn interesting example of self-regulation by an industry group in order to build consumer
confidence, isthat of the*stewardship’ programmes devel oped and implemented by the Crop
Protection Institute of Canada, a trade association representing the ‘ life-science’ industry (ie
the industry producing pesticides and genetically modified crops). Hepworth ‘Industry
stewardship asaresponse tofood safety concerns' in Phillips and Wolfe (eds) Gover ning food:
Science, safety and trade (2001) at 63-74.
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tage to ther products.® In addition, systems of certification of compliance with
voluntary safety standardsadministered by national standardsbodies, whether public
or private, serve to provide guarantees to buyers of certain safety leves, beyond
those required by regulations.

Until the 1990s, voluntary requirements and labdling and certification schemes
administered by national (public or private) standard-setting bodies were typically
limited to technical and quality standards, rather than health standards. When
voluntary standards set by national standards bureaus or actorsin the private sector
deslt with safety issues, governments often converted the standard into aregulatory
reguirement and took over responsibility for ensuring compliance. Voluntary, prime:
rily private sector, SPS standards did exist in a few circumstances, particularly in
countries where government regulation wasinadequateto providethelevd of food-
safety that some consumers demanded. Thiswas, and il is, the casein somedeve-
loping countries with wesk SPS regulatory regimes where private sector standards
fill the gap by providing consumers with the choice of buying safer products at a
price premium.” Distributional problems arise, however, as safety becomes the
prerogative of wealthier and more educated consumers who can take advantage of
the choice offered by these schemes.

The 1990s saw theintroduction of private sector food-safety standards also in
certain developed countries, where the concern of some consumers with food-
safety risksis such that they are willing to pay more for the assurance of very
high safety standards, exceeding regulatory requirements. Examplesof thelatter
arelow residue levels for pesticides and labdling and certification schemes for
organic fruit and vegetables. Since their introduction in the 1990s, there has
been an explosion in the number and variety of private standardsinthearea of food

%Berdequé et al n 3 above mention the example of a safety-labelling scheme in use in
Guatemala. The Agricultural and Environmental Integral Protection Program, apublic-private
entity with experience in meeting export standards, has created the * Safety Certification Seal’
to address local and regional certification requirements for safety labelling. Although thisis
avoluntary system, some producersthat supply the largest supermarket chainin Guatemalaare
upgrading their production systems in line with this new programme.

"Farina et al discussthe example of the Argentinean milk industry where, by the early 2000s,
consensus was growing that public sanitary regulations were inadequate, being weaker than
both international standards and the private standards of domestic processors. As a result,
private industry has taken over the development of milk standards and monitoring their
implementation. Farina et al ‘Private and public milk standards in Argentina and Brazil’
(2005) 30 Food Policy at 302-315, 312-313. Similarly, Berdequé et al n 3 above at 254-269,
154, on the basis of case studies in Costa Rica, Guatemala, El Salvador, Honduras and
Nicaragua report that the rise of the use of private standards by Latin American supermarket
chains occurs in the context of the near-absence of public food safety standards and the lack
of effective implementation of such standards where they do exist. In this regard, see also
Henson and Reardon ‘ Private agri-food standards: Implications for food policy and the agri-
food system’ (2005) 30 Food Policy at 241-253, 245.
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safety and good agricultural practice, for example, the Euro-Retailer Produce
Working Group’'s Good Agricultural Practice Standards (EUREPGAP)® and the
Global Food Safety Initiative(GFSI).° Thesestandards haveproliferatedinresponse
to factors such as the decline in consumer confidence in national SPS regulation
following food-safety scares; theincreased liability of retailers for the safety of the
productsthey sdl; thegrowing use of food safety and quality claims by retailersfor
firm and product differentiation;’® and growing consumer demands for food
characteristics not typically addressed in regulations, such as organic production or
biotech-free food.™*

While, due to the impetus created by these factors, private sector standards are
rapidly increasing inthe area of food safety, the same cannot besaid for the areas of
animal and plant health.? As the driving force for stricter animal or plant hedlth
requirements comes from domestic producers, rather than consumers, thereis no
price premium to be gained by private action in this area. Neither do the same

8As noted in n 4 above, in September 2007 EUREPGAP was rebranded as GLOBALGAP.
%Gascoine et al Private voluntary standards within the WTO multilateral framework (March
2006) Annex 1, 40. The GFSI was created in 2000 at the request of Chief Executive Officers
of food industries to promote continuous improvement in food safety and improve cost
efficiency in the food supply chain. It also promotes concvergence of food safety standards
through benchmarking of private sector food standards. Committee on Sanitary and
Phytosanitary Measures Report of the STDF Information Session on Private Sandards (26
June 2008). Note by the Secretariat, G/SPS/50, circulated on 24 July 2008 par 7.

Henson explains that retail firms use private sector standards in an attempt to differentiate
their products from those of other retailersto protect and increase their market share. Leading
firms, to avoid the supermarket ‘ price wars', competeinstead in the area of safety and quality
standards. Henson states: ‘private standards have arguably become a critical element of
strategiesto differentiate products and firms, that requires the consistent supply of food safety
and quality attributes supported by branding and certification’. Henson‘ Therole of publicand
private standards in regulating international food markets' presented at the IATRC Summer
Symposiumon Food Regulationand Trade: Institutional Framework, Conceptsof Analysisand
Empirical Evidence, Bonn) May 28-30 2006 at 13, available at: http://www.ilr1.uni-bonn.de
fiatrc/iatrc_program/Session%204/Henson.pdf visited on 27 May 2008.

1A 2005 World Bank study identifies these and other factors and refersto them asthe ‘ carrot’
andthe'stick’ behind greater invol vement of economic actorsin the food supply chain. It notes
that some of these private responses are stimulated by regulatory measures while others fill
gaps in governance responding to consumer concerns. Poverty Reduction & Economic
Management Trade Unit and Agricultureand Rural Devel opment Department Food safety and
agricultural health standards: Challenges and opportunities for developing country exports
Report no 31207 (10 January 2005) at 26, available at: http:/siteresources.worldbank.org/
INTRANETTRADE/Resources/ Topi cs/Standards/standards_challenges_synthesi sreport.pdf.
See also Gascoine e al n 9 above Annex 1, 40.

2Poverty Reduction & Economic Management Trade Unit and Agriculture and Rural
Development Department Food safety and agricultural health standards: Challenges and
opportunities for developing country exports 31207 (2005) at 4-5 and 30, available at:
http://www-wds.worldbank.org/external /defaul t/WD SContent Server/WDSP/1B/2005/01/25/
000160016 _20050125093841/Rendered/PDF/31207.pdf visited on 18 May 2008.
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liability issues arise for importers of products that may introduce risks for plant or
animal health. Regulatory reguirements thus continueto predominatein these areas
asthereis little incentive for private sector action.”®

While private sector standards have the potential to stimulate improvementsin
production practices and provide a competitive advantage to producers that
comply with these standards,** they can also be extremely burdensome for
suppliers in less devdoped countries, and in particular for small-scale
producers.” Despite the fact that compliance with private sector standards is
voluntary, these standards haveanimportant impact oninternational trade. This
is due to the fact that compliance with particular private sector standards is
required by large supermarket chains. A few such chains control the greatest
share of the market,*® making the standards de facto mandatory for producers,
especially of high-value food and agricultural products, wishing to export their
products.’” Thus, the distinction between mandatory SPS requirements laid
downinregulations, and voluntary SPS standards demanded by private parties,
is losing much of its rdevance for economic operators in the food and
agricultural industries.

BAn exception tothisis, of course, where human health risks may flow from pests or diseases
of plants or animals. In such cases, consumer demands and liability regimes do create
incentives for stricter private standards. An example of thisisthe refusal of retailers to stock
British beef in the aftermath of the BSE crisis.

14Jaffee and Masakure provide an exampl e of the successful, though costly, adjustment of the
leading suppliersin the Kenyan vegetabl e industry to meet stringent private sector standards.
Theimpetusfor thisstrategicreorientation of therelevant industry is ascribed tothe realisation
of Kenyan suppliers of the need to gain a competitive advantage in the face of increased
competition from North and West African suppliers. The large investments undertaken in
implementing a range of food safety and quality systems to achieve compliance with private
sector standards have resulted in the forms involved gaining the status of preferred suppliers
to European retailers. Jaffee and Masakure * Strategic use of private standards to enhance
international competitiveness: Vegetabl e exports from Kenya and el sewhere’ (2005) 30 Food
Policy at 316-333.

BGascoine et al n 9 above Executive Summary par 2. With regard to the exclusionary effect
of private sector standards on small holdersin OECD countries, see Fulponi Final report on
private standards and the shaping of the agro-food system AGR/CA/APM (2006) 9/FINAL (31
July 2006) at par 76, available at: http://www.olis.oecd.org/olis/2006doc.nsf/43bb6130
ebeB6e5fc 12569fa005d004c/4e3a2945ffec37eec12571bc00590ce3/$FILE/JT03212398.PDF
visited on 27 May 2008.

¥Thehigh level of concentration within food retailing, so that in many industrialised countries
five firms control over 50% of the food retail market, is the main driving factor for buyer-
driven supply chains. These firms are often multinationals, and sourcetheir productsglobally,
making use of vertical integration or exclusive contractswith preferred suppliers. Henson n 10
above at 10-11. This situation raises concerns from a competition perspective, as such firms
are able to impose their requirements on suppliers which are obliged to comply or will be
excluded from the market.

YGascoine et al n 9 above Annex 1, 40.



6 (2008) 33 SAYIL

2 Theroleof the SPS Agreement

The distinction between regulatory SPS requirements and voluntary private
sector SPS requirements retains its importance when one bearsin mind therole
of the SPS Agreement of the World Trade Organization (WTO) in disciplining
government, not private, SPS requirements. The SPS Agreement seeks to
distinguish measures aimed at health protection, from those that constitute
disguised formsof agricultural protectionism. Toachievethisobjective, theSPS
Agreement requires that SPS measures adopted by WTO members that may
affect international trade, comply with certain disciplines.’® Inter alia, SPS
measures must be based on a risk assessment meeting the requirements set out
in the SPS Agreement, unless they are harmonised around the standards
developed by the threerelevant international standard-setting bodies referenced
in the Agreement. In addition, SPS measures must be applied in a non-
discriminatory manner, not be more trade restrictive than necessary, and meet
specific transparency requirements. Through these disciplines, the SPS
Agreement limitsthetraderestrictiveeffect of legitimate SPS measures adopted
by WTO members, and weeds out SPS measures that stem not from health
concerns but rather from protectionist objectives.

As the SPS Agresment was negatiated before private sector standards became
widespreadinthe SPSares, it wasnot intended to extend to these standards. Instead,
the SPS Agreement is based onthetraditional view of theroleof government regula-
tion in the area of sanitary and phytosanitary risks. In this view, sdf-regulation,
voluntary schemes and purchaser requirements can be regarded as market instru-
ments used by economic operators to ensure that the supply of risk-free food and
agricultural products meets the demand for these productsin away that maximises
profits.® Thisis normal, and acceptable, market behaviour. However, dueto market
failure, economic operators are not induced to take into account the interests of all
affected actors.® The unregulated market thereforefails to provide an optimal leve

%¥n this article, the term ‘disciplines’ is used frequently to refer to the relevant WTO rules.
Although every effort has been madeto avoid WTO jargon inthiswork, this particul ar instance
of ‘GATT-ese' isretained due to its aptness for describing the impact of the rules discussed.
Alternative terms such as ‘rules or ‘obligations' do not capture the essence of the SPS
Agreement provisions — which allow, but discipline health regulations — as fittingly.
®Although the profit mative is not the basis for voluntary standards set by NGOs, these standards
usualy reflect concerns such asfair trade, environmental protection and animal welfare, rather than
concerns with SPSrisks, and therefore fall outside the scope of this discussion.

PAs noted in the WTO's World Trade Report of 2005: ‘ The distinction between public and
private standards will depend not so much on whether standards are public law, but rather on
whose interests are taken into account when a standard is set and enforced. In the case of
public standards, it is assumed that the interests of al actors in an economy are taken into
account when the standard is set. Thisimplies that the effect on the profits of all companies
and thewellbeing of all consumers has been considered. Externalitieslike those related to the
environment or to public health are also factored into the decision-making of the government.
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of safefood and agricultural products or leadsto distributional problems. Therefore,
governments step into oblige operators on themarket to act in away that will result
inan optimal safety leve, equally accessibleto all. Thevulnerability of government
regulators to private interest pressures, however, may result in sub-optimal or
protectionist regulations. It is therefore government intervention in the market that
needs to be disciplined. The SPS Agreament was negotiated to meet this need.

3  The SPS Agreement and private sector standards

Recently, much discussion has arisen with regard to the scope of application of
the SPS Agreement and in particular, theissue of which entities are covered by
itsrules. Thisissue has gained prominence dueto the fact that the adoption and
implementation of SPSrequirementsisincreasingly inthe hands of bodies other
than central government.

Some of these bodies involve governmental action at sub-national level, such as
local government regulators (states, provinces, or cantons) or at supra-national
levd, such as regulatory bodies under regional agreements (for example the
FSANZ).? Others may involve both governmental and non-governmental
actors, such as national bureaus of standards, which may be public or private
bodies that set non-mandatory standards but whose standards are often rdied
upon by governments in enacting regulations.? In addition, increasingly SPS
requirements are impaosed by private sector actors, such as supermarkets and
retail consortia.®*

This devdlopment away from central government regulation, towards local,
supra-hational and private governance structures in the area of SPS should be
seen in the context of the broader discussion around the contemporary shiftsin

Private standards, on the other hand, are assumed to take account only of the profits of firms.
Depending on the situation, individual firms will decide if they are willing to cooperate in
standard-setting activities. Private standards may implicitly take consumer interests into
account, but only if theseinterests correspond to their own interests.” WTO Secretariat, World
Trade Report 2005: Exploring the links between trade, standards and the WTO (World Trade
Organization, Geneva), 30 June 2005, 32-33, available at: http://www.wto.org/english/res_e/
booksp_e/anrep_e/world_trade report05_e.pdf, visited on 4 June 2007.

Z\Whether this approach is still appropriate in the light of the proliferation of private sector
standards in the SPS area is open to question. This issue is discussed in the analysis of the
applicability of the SPS Agreement, below at section 4.2.

2The FSANZ (Food Standards Australia New Zedand) is the regulatory body for food
established under aregional agreement between Australia and New Zealand.

ZExamples of such bodies, with different levels of government involvement, are the South
African Bureau of Standards, Standards Australia, the Mauritius Standards Bureau, the Bureau
of Standards of Jamaica and the Bangladesh Standards and Testing Institute.

“Examples of private sector standards imposed by supermarket chains are Tesco's Nature's
Choice and the British Retail Consortium Global Standard — Food.
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thelocus of governance,® and theroleof the WT O in addressing soft law norms
created by different non-state actors. It has been argued that:
Theemergence of regional and local governmentson theworld scene, coupled
with an aggressive trade agenda encompassing politically sensitive areas to
somedegree under thecontrol of theselocal entities, increasesthe potential for
disguised restrictions on trade and other protectionist measures which could
thwart trade liberalization.

According to Joost Pauweyn, in failing to address the increasingly important
‘non-traditional’ patterns of regulation, such as those reflected in ‘ soft norms’
created by non-state actors, WTO law risks being ‘under-inclusive .?” The
guestion thus arises whether the SPS Agreement can be applied in such a way
as to take account of this shift in governance.

4  The scope of application of the SPS Agreement

Like al multilateral WTO agreaments, the SPS Agreement binds all WTO
members. Interms of article 1.1, its disciplines apply to SPS measures which
may directly or indirectly affect international trade. The applicability of the
disciplinesinthe SPS Agreement to SPS measures adopted by bodies other than
the central government, is addressed in article 13. This provision states:

Members are fully responsible under this Agreement for the observance of all
obligations st forth herein. Members shall formulate and implement positive

3Joanne Scott referstotherise of private sector standards as akey eement in the * transformation of
the governance landscape’. Scott The WTO agreement on sanitary and phytosanitary measures: A
commentary Oxford Commentaries on the GATT/WTO Agreements (2007) at 302. In 1997, Anne-
Marie Slaughter devel oped the theory of the ‘ disaggregated state’ which addresses the idea of the
transfer of power from central government authoritiesto subnational levels of government. Slaughter
emphasisestheriseof ‘ globa governance’ through thenetworking of functionaly distinct partsof the
disaggregated state with their counterpartsabroad. Saughter ‘ Thereal new world order’ (1997) 76/5
Foreign Affairsa 183-197, 184. An example of the attention currently given in academic research
to the move from traditiona state-based governance to new forms of governance where public
functions are carried out by local, regional and private bodies, isthe  Shiftsin Governance' project
of the Dutch Organisation for Scientific Research (NWO) which addresses issues of ‘ governance
beyond the state’ and * governance without government’.  See the website for this project, available
at: httpz//mww.nwo.nl/nwohome.nsf/pagessyNWOP_5T8L5H visited on 25 May 2008.

®Hayes‘ Changing notions of sovereignty and federalismin theinternational economic system:
A reassessment of WTO regulation of federal states and the regional and local governments
within their territories’ (2004) 25/1 Northwestern Journal of International Law & Business 1-
36, 10.

ZPauwelyn ‘Non-traditional patterns of global regulation: Is the WTO “missing the boat” ?
presented at the Conferenceon Legal Patterns of Transnational Social Regulationsand Trade
(European University Institute, Florence) 24-25 September 2004 at 19-21, available at:
http://eprints.|aw.duke.edu/1311/1/6Sept04.pdf, visited on 25 May 2008. Pauwel yn notes that
the WTO exemplifies the traditional focus of international law on hard law, centred on states.
However, he points out that today’s normative governance patterns are quite different,
involving non-state actors and soft law norms. 1d 2.
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measures and mechanisms in support of the observance of the provisons of this
Agreement by other than central government bodies. Members shall take such
reasonable measures as may be available to them to ensure that non-governmental
entitieswithin their territories, aswell asregiona bodiesin which rdevant entities
within ther territories are members, comply with the rdevant provisons of this
Agreement. In addition, membersshall not take measureswhich havethe effect of,
directly or indirectly, requiring or encouraging such regional or non-governmental
entities, or local governmental bodies, to act in a manner inconsistent with the
provisons of this Agreement. Members shall ensure that they rely on the services
of non-governmental entitiesfor implementing sanitary or phytosanitary measures
only if these entities comply with the provisions of this Agreement.

Thus, members are fully responsible for the implementation of the SPS
Agreement, which includes a certain level of responsibility for the actions of
bodies other than central government. They must enact and implement positive
measures to support the observance of its rules by bodies other than central
government bodies. In addition, members must take all reasonable measures
available to them to ensure that regional bodies in which their entities are
members, as wdl as non-governmental bodies in their territories, comply with
the SPS Agreement. Further, members are prohibited from requiring or
encouraging non-compliance with the Agreement by local, regional or non-
governmental bodies. Members may not rely on non-governmental bodies to
implement their SPS measures unless these bodies comply with the SPS
Agreement. Thus the rules contained in the SPS Agreement will have animpact
not only on the central government bodies of a member, but indirectly also on
other bodies under itsresponsibility which are activeinthearea of sanitary and
phytosanitary protection. It isthetask of the member to promotethe compliance
by these bodies with the disciplines of the SPS Agreement.

Thelimits of thisresponsibility are, however, not clear. In particular, thetypes
of entitiesthat are covered by this provision and the extent of action required of
aMember demand clarification.

4.1 Applicability to SPS measures of regional or local government
bodies

Thefirg issue that arises is whether article 13 of the SPS Agresment entails the
responsibility of WTO members to ensure that their regional or local government
bodies comply with thedisciplines of the Agreement. Thisissuewasaddressedinthe
only disputein which theinterpretation of article 13 of the SPS Agresment hasbeen
at issuethusfar, namdy Augtralia — Salmon (Article 21.5 — Canada).

ThePand in that case held that the sanitary measures taken by the government
of Tasmania, an Australian state, fell under theresponsibility of Australia, both
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under WTO law and under general international law,? and werethus subject to
the SPS Agreement. It found as follows:

Article 13 of the SPS Agreement provides unambiguoudy that: (1) ‘Members are
fully responsible under [the SPS] Agreement for the observance of al obligations
st forth herein’; and (2) ‘Members shal formulate and implement positive
measures and mechanisms in support of the observance of the provisons of this
Agreement by other than centra government bodies. Reading these two
obligationstogether, inlight of Article 1.1 of the SPSAgreement referred toearlier,
we consder that sanitary measures taken by the Government of Tasmania, being
an ‘ other than central government’ body as recognized by Audtralia, are subject to
the SPSAgreement and fall under the respongbility of AustraliaasWTO Member
when it comesto their observance of SPS obligations.®

Thisfinding is not controversid. It embodies the now generally accepted view that
measures by various organs of state, including local government bodies, are con-
sidered as measures attributable to a WTO member and therefore falling under its
responsibility.® Under the GATT 1994, this principle is reflected in the ‘ Under-
standing on the Interpretation of Article XXIV of theGATT’ ! which clarifiesthat

%The Pandl, inter alia, referred to art 27 of the Vienna Convention on the Law of Treaties
which states that a party may not invoke provisions of itsinternal law for itsfailureto perform
atreaty. Latin H ‘Ideal versusreal regulatory efficiency: Implementation of uniform standards
and “fine tuning” regulatory reforms' (1985) 37 Sanford Law Review 1267-1332. It aso
referred to art 22.9 of the DSU which states that the dispute settlement provisions of the
covered agreements can be invoked in respect of measures by regional or local governments
or authorities within the territory of a Member.

®Panel Report Australia — Salmon (Article 21.5 - Canada) par 7.13. Canada had also made a
claimin this case that Australia had violated its obligation under art 13 of the SPS Agreement
to formulate and implement positive measures and mechanisms in support of the observance
of the provisions of the Agreement by other than central government bodies. The Panel found
that Canada had not substantiated this claim. Id par 7.162.

%A similar finding was recently made by the Panel in Brazl — Retreaded Tyres which found that
measurestaken by Rio Grande do Sul, astate of the Federative Republic of Brazil, wereattributable
toBrazil assaWTO Member and therefore should be considered as* measures’ for purposesof art 3.3
of the DSU. It stated: ‘ regardless of the rel ationship between these sates [sic] laws and the federd
laws based on the jurisdictions covered by the respective law within its domestic legal system, the
Brazilian government isultimately responsiblefor ensuring that its constituent statesrespect Brazil's
obligations under the WTO..." Pand Report Brazl — Retreaded Tyres par 7.406.

S1See par 14 of the ‘ Understanding on the interpretation of artide XXIV of the General Agreement
on Tariffsand Trade' in The results of the Uruguay round of multilateral trade negotiations: The
legal texts (1994) at 31-34. Art XXIV:12 of the GATT 1994 requires each Member to ‘take such
reasonable measures asmay be availabletoit’ to ensure observance withthe GATT by regiond and
local governmentsand authoritiesin itsterritory. This could be understood as limiting aMember's
responsibility for subnationa levels of government, in view of possible congtitutiond limitationson
their authority over such subnationd entities. The Understanding darifies that, instead, a Member
can be challenged in dispute settlement in respect of measurestaken by regional or local governments
or authorities. This is more in line with the approach in internationa law to the issue of state
responsibility for the acts of subnationd level s of government. As noted by Hayes n 27 above 20, the
early doubts astowhether art XXIV:12 of the GATT reflectsan intention to opt out of the customary
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articleXX1V:12 of theGATT 1994 entailsthat dispute settlement proceedings may
be invoked against a member in respect of measures taken by regional or local
government or authoritieswithin itsterritory.* This principleis embodiedin article
29 of the Vienna Convention on the Law of Tresties, which provides:

Unlessadifferent intention appearsfrom thetreaty or isotherwise established,
atreaty is binding upon each party in respect of its entire territory.

This has been taken to mean that in federal states, the state party to the treaty
is responsible not only for the acts of its central government but also for those
of local government bodiesin itsterritory. In addition, article 27 of the Vienna
Convention on the Law of Treaties provides that a party may not invoke
provisions of its internal law for its failure to perform a treaty. Thus the
congtitutional limits of the authority of central government over sub national
levels of government cannot be used as an excuse for the violation of treaty
obligations by lower levels of government. Similarly, article 4 of the
International Law Commission’s(ILC) ‘ Articleson Responsibility of Statesfor
Internationally Wrongful Acts' of 2001 provides that:

The conduct of any State organ shall be considered an act of that State under

international law, whether the organ exercises legidative, executive, judicia

or any other functions, whatever position it holds in the organization of the

State, and whatever its character asan organ of the central Government or of
aterritorial unit of the State.®

ThelLC' scommentary tothis artid eemphadi ses thelong-established nature of the prin-
dple of saterespongihility for acts of loca government bodies. It further notes that:

It does not matter for this purpose whether the territoria unit in question is a
component unit of afederal State or a gpecific autonomous area, and it is equally
irrdevant whether the interna law of the State in question gives the federa
parliament power to compe the component unit to abide by the Stat€'s
international obligations.®

international law principle of state responsibility for subnationa levels of government have been
removed by the Understanding and ‘there is now no question that federal GATT/WTO members
remain fully responsible for the actions of their component governmental units'.

%20n this issue see further Cottier and Schefer ‘ The relationship between World Trade
Organization law, national law and regional law’ (1998) 1/1 Journal of International
Economic Law at 83-122, 85-86; Hayes n 27 above 1-36.

SArticle 4 of Michaelson *Rethinking regulatory reform: Toxics, politics and ethics' (1996)
105 Yale Law Journal at 1891-1925. These Articles were taken note of in Resolution 56/83
adopted by the General Assembly of the UN on 12 December 2001 and are to be found in the
Annex to General Assembly Resolution 56/83 of 12 December 2001, corrected by document
A/56/49 (vol 1)/Corr 4. Official Records of the General Assembly, Fifty-Sixth Session,
Supplement no 10 (A/56/10), chp IV.E.1. The Articles aim to formulate, through codification
and progressive devel opment, the basic international law rules concerning the responsibility
of States for their internationally wrongful acts.

\Wagner ‘ The science charade in toxic risk regulation’ (1995) 95 Columbia Law Review at
1613-1723 par 9.
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Itisthereforeclear that WTO memberswill beheld directly responsiblenot only
for the acts and omissions of their central government bodies, but also for acts
and omissions of lower levels of government. Such local government bodies
must therefore comply fully with the SPS Agreement. To facilitate such
compliance, the second sentence of article 13 of the SPS Agreement requires
members to implement positive measures to support compliance by other than
central government bodieswith the SPS Agreement.* A Member isthus obliged
to assist proactively its local government bodies in their compliance.

4.2 Applicability to private sector SPS standards

More contentious is the question whether article 13 of the SPS Agreement
extends the application of the Agreement to private sector standards. While, as
discussed above,* this issue did not arise during the negotiation of the SPS
Agreement due to the fact that safety regulation was then typically still in the
hands of governments, with the proliferation of private sector SPS standards
since the mid-1990s,*" the issue has come to the forefront of attention.
Currently, private sector standards are no longer limited to technical speci-
fications, ethical standards or quality requirements,® but also cover safety

At first sight the applicability of this obligation in respect of ‘ other than central government
bodies’ would seem to extend to all bodies that are not central government bodies, thereby
including non-governmental bodies and regional bodies in which entities of aWTO Member
aremembers. However, when seenin the context of therest of art 13, anarrower interpretation
of this provision is clearly called for, limiting it to government bodies other than at central
government level . Thethird sentenceof art 13 addressesaM ember’ sresponsibility with regard
to compliance by non-governmental and regional bodies. To read both the second and third
sentences as covering these types of bodies would not make sense due to the two different
obligations contained in each. With respect to government bodies other than at centra
government level, the second sentence of art 13 requires positive measures to support
compliance. The fact that the acts of local government bodies are considered acts of the
relevant members, and that members are obliged to comply with the SPS Agreement, explains
why membersarenot requiredtotake measuresto ‘ ensure’ the compliance of local government
bodies, but only to support it. Even in the absence of an omission to take positive supportive
measures, amember can be found to violate the SPS Agreement if acts of its subnational levels
of government are not in conformity with the SPS Agreement.

%See above at p 10.

S'WTO Secretariat notes that there are over 400 private sector standard schemes currently in
operation. Some of these are devel oped by individual firms(eg, Tesco Nature' sChoice), others
are developed collectively by national retailers (eg, the British Retail Consortium Global
Standard — Food) or by international consortia (such as GLOBALGAP, which was previously
EUREPGAP). Committee on Sanitary and Phytosanitary Measuresn 9 above par 5. Asreported
by Henson n 10 above, in 1999 the British Retail Consortium Globa Standard was used by
fewer than 500 UK processors, but by 2005 it was in use by 5500 processors in 64 countries.
®Note that many private sector standards, such as those addressing animal welfare and fair
labour practices, would not meet the definition of an SPS measure since they do not aim to
protect human, animal or plant life or health within the territory of the importing member.
However, increasingly food-safety issues are addressed in private standards, making the
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issues such as maximum levels for pesticide residues, requirements for the
traceability of food products, and process standards such as Hazard Analysis
and Critical Control Point (HACCP) requirements.

Most often, these private sector standards are stricter than national SPS
regulations,® or lay down complex process requirements rather than product
specifications. Although private sector standards are voluntary in nature, the
wide-scale application of such standards as purchasing requirements by large
supermarket chains, which dominate the market for food and agricultural
products,” has the effect of excluding non-conforming suppliers from this
market. As aresult, these standards take on de facto binding force.**

Several empirical studies have been carried out that confirm the significant
impact of private sector standards on the agri-food sector in general, and on
developing-country producers in particular.*? It has been noted that the impact
of these standards on developing-country producers is disproportionate.®® In
particular, the challenge of complying with private sector standards has the
effect of excluding small-scale producers in developing countries from

question of the applicability of the SPS Agreement particularly relevant.

*In a 2006 OECD study, Lisa Fulponi, n15 above par 50, notes that over 85% of leading
retailers reported that their required standard was higher than the government regulatory
standard, and about 50% reported that it was significantly higher.

“Eg, EUREPGAP membership included the 30 largest retailers across 12 EC Member States,
accounting for 85% of the Western European fresh produce market. Chia-Hui Lee Privatefood
standards and their impacts on devel oping countries (2006) at 13, availableat: http://trade.ec.
europa.eu/doclib/docs/2006/november/tradoc_127969.pdf visited on 26 May 2008. The fact
that the oligopalistic nature of food retailing enables large retailers to require suppliers to be
certified for compliance with private standards is noted by Hatanaka et al ‘ Third-party
certification in the global agrifood system’ (2005) 30 Food Policyat at 354-369, 358-359.
“Asnoted by the WTO Secretariat: * ...the choice of whether or not to comply with avoluntary
standard becomes a choice between compliance or exit from the market. In this way, the
distinction between private voluntary standards and mandatory “official” or “public”’
requirements can blur’. Committee on Sanitary and Phytosanitary Measures n 9 above par 9.
On the blurring distinction between publicand private regul ation and mandatory and voluntary
norms, see also David VVogel, who argues that rather than seeing these as sharp dichotomies,
they should be seen as the ends of a continuum to avoid hiding the changing rel ations of power
ininternational relations. Vogel ‘ Private global businessregulation’ (2008) 11 Annual Review
of Political Science at 261-282, 265.

42See, eg, Chia-Hui Lee n 40 above; Henson n 10 above; Fulponi n 15 above; Jaffee et al Food
safety and agricultural health standards: Challengesand Opportunitiesfor devel oping country
exports 10 January 2005 at 26-29, available at: http://www-wds.worldbank.org/external
/default/WDSContentServer/WDSP/IB/2005/01/25/000160016_20050125093841/Rendered
/PDF/31207.pdf visited on 18 May 2008.

“Committee on Sanitary and Phytosanitary Measures, Considerations relevant to private
standards in the field of animal health, food safety and animal welfare: Submission by the
World Organization for Animal Health (OIE), G/SPS/GEN/822, circulated on 25 February
2008, pars 5-8.
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participating in the export market for high-value agricultural products.*

Among themain concerns raised by deve oping countries with regard to private
sector standards are the great variety of such standards® and the non-
recognition of equivalent standards set by other bodies.“® In addition, most often
certification of conformity with such standards by a specified independent (or
‘third party”) body isrequired.*” As usually these conformity assessment bodies
are not local but foreign bodies, ther rates are not affordable for local
producers.®® Private sector standards are even more burdensomein caseswhere

“Henson et al ‘ Private food safety and quality standards for fresh produce exporters: The case
of Hortico Agrisystems, Zimbabwe' (2005) 30 Food Policy at 371 - 384, 373. Henson et al
argue that there is evidence of this exclusionary effect of private standards and refer to the
example of the Kenyan fresh vegetable industry. They report that the participation of small-
scal e producersin the Kenyan export supply chain for fresh vegetabl es decreased sharply from
45% of these exports in the mid-1980s, to an estimated 18% by 1998.

“SEg, asreported by Chia-Hiu Lee, n 40 above at 10, inthe meat industry alone, many different
certification schemes are in place in different countries such as the Dutch Integrale Keten
Beheersing, the Belgian Certus, the British Assured British Meat, the French Label Rougeand
the German Qualitat und Sicherheit. It should be noted, however, that some effort is being
made to coordinate various private sector standards, either through consortia of retailers
adopting a harmonised set of private standards (eg EUREPGAP) or by the practice of
‘benchmarking’ which entails setting out key criteria against which various private sector
standards are assessed (eg the Global Food safety Initiative). 1d at 13-14. Henson, n 10 above,
however argues that it is unlikely that a harmonised private sector standard will emerge. He
states: ‘as fast as collective private standards are evolving, leading food retailers are
introducing their own proprietary standardsin particular spheres of food safety and/or quality
to retain scope of product differentiation’.

“Since private sector standards are often introduced to create marketplace differentiation
between products that are in fact equivalent in sanitary terms, as a means to create a
competitive advantage for aproduct, commercial considerations argue against recognising the
standards of other private bodies as equivalent. The issue of the recognition of equivalence
between private sector schemes was among those addressed in the recent information session
on private standards organised by the Standards and Trade Devel opment Facility. Committee
on Sanitary and Phytosanitary Measures n 9 above para. 2.

“Thefact that small-scale producers often find the costs of compliance certification prohibitive was
pointed out by the representative of International Certification and Risk Services (CMi), thelargest
independent certifier of compliance with GLOBALGAP standards for fresh produce, and the sole
certifier of Tesco' sNature' s Choice, at theinformation session on private standards organised by the
Standards and Trade Development Facility (STDF) in 2008. Id para. 9.

“Hatanaka et al n 40 above 354-369 at 355 and 364. Hatanaka et al point out that the drive
towards the use of third party certification is based on its ‘appeal to technoscientific values
such as independence, objectivity and transparency in an attempt to increase trust and
legitimacy among ... customers and to limit liability'. However, they note that the high costs
of third-party certification requirements have the capacity to exclude small and medium sized
suppliers, especially those in developing countries, from global markets. A similar point is
made by Gascoine et al n 9 above par 13 who note further, referring to a 2005 USAID study,
that certification costs cannot be passed on by producers down the supply chain because of the
competitive environment where there are so few buyers and so many suppliers.
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they are developed without consultation of producers.®® In addition, often there
isno scientific justification for thestricter standard.® Theability of private SPS
standardsto escapethe disciplines of the SPS Agreement therefore risks under-
mining the Agreement’ s achievements in improving market access.™

The question here is not whether private actors, such as supermarkets, retail
consortiaand third party certifiers, can bebound directly to the SPS Agreement.
The SPS Agreement, like other WT O agreements, binds only WTO members.>
Therefore only actions (or omissions) by WTO members,® or attributable to
them,> can be challenged in dispute settlement proceedings under the covered

“Thisresultsin private sector standardsthat ignore variationsin production conditions, which
accentuates the difficulties of compliance with private sector standards faced by devel oping
countries according to the Managing Director of CMi. This statement was made in the context
of his presentation during the information session on private sector standards organised by the
STDF in 2008. Committee on Sanitary and Phytosanitary Measures n 9 above at para. 9.
®Chia-Hui Lee, n 40 above at 27, reports that certain major retailers (including Aldi, Lidl,
Metro and Rewe) required that all Ivory Coast pineapple producers be EUREPGAP certified
by 1 January 2006, but imposed an additional requirement that pesticide residue levels be
limited to a third of the maximum levels permitted by the EU. Gascoine et al, n 9 above
footnote 10, point out that either theretailersinvol ved wereignorant of thefact that EU residue
levels are established at the lowest level achievable by good agricultural practice, or they
intended to deceive consumers by claiming that their products were safer due to this more
stringent private standard.

SIAt the meeting of the SPS Committeein 2005, where theissue of private sector standardswas
first raised, Argentina pointed out that international disciplines have been negotiated to limit
thetrade restrictive effects of SPS measures and that members have devoted time and financial
and human resources to attending all the international meetings where standards were
discussed, developed and implemented. It noted that if the private sector could impose
unnecessarily trade restrictive standards, and members ‘had no forum in which to advocate
somerationalization of these standards, twenty yearsof discussionsininternational forawould
have been wasted'. Committee on Sanitary and Phytosanitary Measures, Summary of the
Meeting Held on 29-30 June 2005. Note by the Secretariat. Revision, G/SPS/R/37/Rev 1,
circulated on 18 August 2005, par 20.

®Asnoted by the WTO Secretariat initsnote on private standards and the SPS Agreament, whilethe
definition of ‘SPS measures' in Annex A.1 of the SPS Agreement is not explicitly limited to
government measures, the provisions of the SPS Agreement explicitly refer to the rights and
obligations of ‘members . Committee on Sanitary and Phytosanitary Measuresn 9 above at par 15.
%¥|ln US—Corrosion Resistant Steel Sunset Review the Appellate Body held that ‘[iJn principle,
any act or omission attributable to a WTO Member can be a measure of that Member for
purposes of dispute settlement proceedings' . Appel late Body Report, US—Corrosion Resi stant
Sed Sunset Review, par 81.

%Referring to the abovementioned finding in US— Corrosion Resistant Sedl Sunset Review
(although it incorrectly called the dispute US— Carbon Sedl) the Panel in EC — Approval and
Marketing of Biotech Products noted that for the EC's general de facto moratorium on the
approval of biotech products to be a challengeable measure, it must be attributable to the EC.
The Panel held that the‘ common plan or courseof action’ followed by the EC Commission and
a group of five EC Member States in order to prevent the final approval of applications
regarding biotech products was a measure challengeable under the SPS Agreement as,
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agreements.® The question is instead in which cases a member can be held
responsiblefor theactions of privatepartiesinitsterritory, or of regional bodies
in which entities in its territory are members. This question has received some
academic attention in recent years.>® It has also been extensively discussed at
meetings of the WTO SPS Committeg, since it was first raised in 2005.

An examination of some of the comments by WTO memberson thisissueat the
SPS Committeeillustrates the lack of clarity that exists with regard totherole
of the SPS Agreement in addressing private sector standards. The issue was
raised beforethe SPS Committeefor thefirst timein 2005 by Saint Vincent and
the Grenadines with regard to the application of EUREPGAP standards to
bananas by UK supermarkets.® Jamaica raised a similar concern with regard
to EUREPGA P requirementsfor fresh fruit and vegetables.® The EC responded
that EUREPGAP was not an EC body, and that its standards could not be seen
as EC requirements.> Peru then raised the question of the interpretation of the
referencein article 13 of the SPS Agreement to non-governmental entitiesinthe
territory of a member.®® Mexico expressed the view that it is only when SPS
measures wereadopted by governmental authoritiesthat amember isobliged by
article 13 to ensurethat governmental and non-governmental entities implement
them properly. Mexico suggested that the SPS Committee ook at Annex 3 of
the TBT Agreement which establishes a Code of Good Practice applicable to
non-governmental  standard-setting ingtitutions developing food quality
standards.®

according tothe Panel, the Commission and five EC Member Statesare organsof the EC, from
the perspective of international law. Thus, their actionswere held to be attributable to the EC.
Panel Report, EC — Approval and Marketing of Biotech Products par 7.1294.

®As held by the Pandl in Japan — Film: ‘ Asthe WTO Agreement is an international agreement, in
respect of which only nationa governments and separate customs territories are directly subject to
obligations, it follows by implication that theterm measurein Artide X XI111:1(b) [of the GATT 1994]
and Artide 26.1 of the DSU, as e sewherein the WTO Agreement, refers only to policies or actions
of governments, not those of privete parties . Panel Report, Japan — Film par 10.52.

%Zeladis ‘ When do the activities of private parties trigger WTO rules? (2007) 10/2 Journal
of International Economic Law at 335-362; Gascoine et al n 9 bove. See also Villalpando
* Attribution of conduct to the state: How the rules of state responsibility may be applied within
the WTO Dispute Settlement System’ (2002) 5/2 Journal of International Economic Law at
393-420. On thisissue asit relates to private sector standards for environmental protection,
see Gandhi ‘ Regul ating the use of voluntary environmental standards within the World Trade
Organization legal regime: Making a case for developing countries' (2005) 39/5 Journal of
World Trade at 2005, 855-880.

S"Committee on Sanitary and Phytosanitary Measures, n 51 above at par 16.

%®d at par 17.

%Id at par 18.

©1d at par 19.

“bid.
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From these comments it is clear that there is a need for clarification of three
main issues. Firgt, it is necessary to examine in which cases actions by private
bodies might be regarded as measures by a member, challengeable under the
SPS Agreement. Second, article 13 of the SPS Agreement must be examined to
determine whether, and if so how, members are required to discipline private
sector bodies that develop, impose or implement SPS standards in their
territories.®? Third, there is a need for an examination of the possiblerole of a
Code of Good Practice such astheonethat existsinthe TBT Agreement. These
threeissues will be addressed in turn.

4.2.1  Attribution of private action to a WTO member

The question of when an action by a private entity is deemed an action by a
WTO member isimportant asamember isfully responsiblefor compliancewith
all the obligations of the SPS Agreement. Examples of situations where this
guestion might arise, as noted by the WT O Secretariat, are where agovernment
regulator decides to incorporate a standard developed by a private body intoits
SPSregulation. In addition, agovernment could condition thegranting of import
permits on third party certification of compliance with its own, or even private
sector, SPS requirements.®® If such actions are allowed to escapethe disciplines
of the SPS Agreement, members would be encouraged to delegate tasks in this
area to private bodies to evade their obligations.®*

Thisissueis, however, not limited to thefield of SPS regulation, but has arisen
under other WTO agreements.® In Japan — Film, the pandl noted that, ‘what
may appear on their face to be private actions may nonetheless be attributable

%I its 2007 paper on the issue of private standards under the SPS Agreement, the WTO
Secretariat |isted some issues for possible consideration by the SPS Committee in thisregard,
includingwhat * positive measuresand mechanisms' and what ‘ reasonablemeasures’ members
can take to ensure compliance with the SPS Agreement by non-governmental entities.
Committee on Sanitary and Phytosanitary Measures n 9 above at pars 17 and 26.

1d at par 17.

%The Panel in Japan — Film noted this risk. Panel Report, Japan — Film par 10.328.

®Under the GATT 1947, eg, the GATT Panel in Canada — FIRA found that the term ‘laws,
regulations or requirements’ in art Ill:4 included written purchase undertakings by private
investors, which once they were accepted, became part of the conditions under which the investment
proposal s were approved, in which case compliance could be legally enforced. GATT Pand Report,
Canada — FIRA par 5.4. Under the GATS, the definition of the ‘ measures by Members' that fall
within the scope of gpplication of the Agreement ind udes  measurestaken by: ... non-governmental
bodiesin the exercise of powers delegated by central, regional or local governments or authorities'.
Art I:3 of the GATS. Theissueis also addressed in customary international law. Art 5 of the ILC
Draft Articles on Responsibility of Sates for Internationally Wkongful Acts provides:. ‘ The conduct
of aperson or entity whichisnot an organ of the State under article 4 but whichisempowered by the
law of that State to exercise elements of the governmental authority shall be considered an act of the
State under international law, provided the person or entity isactingin that capacity in the particular
instance' .
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to a government because of some governmental connection to or endorsement
of those actions'.% It further held that private party action may be deemed
governmental ‘if thereis sufficient government involvement withit’ .6 However,
it recognised that no bright-line rules can be established to determine whether
there is sufficient government involvement, and a case-by-case examination is
necessary.%®

Thisidea is to some extent expressly incorporated into article 13 of the SPS
Agreement. Where government involvement takes the form of measures
requiring or encouraging non-governmental bodies or regional bodies to act
inconsistently withitsrules, article 13 of the SPS Agreement explicitly prohibits
such measures. Similarly, article 13 prohibits reliance by members on the
services of non-complying non-governmental bodies for implementing SPS
measures. Such actions by a member would be, in themsdves, a violation of
article 13. However, inthelight of the attribution case law devel oped under the
GATT, onecould arguethat thereis likely to be a sufficient nexus between the
inconsistent action by the private body and the member that requires,
encourages or relies on such action, to attribute the action to the member
involved. As such, the private action becomes a measure by a member subject
to al the disciplines of the SPS Agreement and can be challenged as such,
independently of article 13.

Similarly, there can be cases beyond those mentioned in the last two sentences
of article 13, where a private body’s action is attributable to a member. For
example, where a member relies on a private body, not for the implementation
of its SPS measures (as covered by article 13), but for the daboration thereof.
A typical exampleisthat of independent national bureaus of standards, whose
food safety standards are often relied upon by government regulators. As the
standard becomes an SPS measure of a member, the manner in which it was
eaborated must comply with thedisciplines of the SPS Agreement, for example
with regard to its basis in a risk assessment, transparency, etc. In this way,
membersare prevented fromoutsourcing their regulatory tasksto private bodies
in order to evade their obligations under the SPS Agreement.

%panel Report, Japan — Film par 10.52. Theissue was aready addressed by the GATT Panel
in Review Pursuant to Article XVI:5, which found that private party subsidy schemesthat were
dependent for their enforcement on some form of government action, were subject to the
notification obligationin art XV1:1 of the GATT 1947. GATT Panel Report, Review Pursuant
to Article XVI:5 par 12.

5Panel Report Japan — Filmn 54 above at par 10.56.

% bid.
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42.2 Reasonable measures to ensure compliance by non-
governmental and regional bodies

To the extent that actions by private bodies cannot be attributed to a member,
in the absence of a sufficient levd of government intervention, the question
arises whether article 13 of the SPS Agreement neverthdess makes members
responsible for ensuring the conformity of such actions with the provisions of
the Agreement. Thisissueis addressed by thethird sentence of article 13, which
obliges members to ‘take such reasonable measures as may be available to
them’ to ensure compliance with the SPS Agreement by non-governmental
entities within their territories and by regional bodies in which entities in their
territories are members.

It must first be determined whether private entities that set, implement or check
conformity with SPS standards, either at national leve (eg the British Retail
Consortium) or at regional level (eg EUREP) are covered by this provision. If
s0, it would require WTO members to take the reasonable measures available
to themto ensurethat these private bodiesin ther territories, or regional bodies
inwhich entitiesin their territory participate, comply with the SPS Agreement.
This raises the additional question of what is meant by ‘such reasonable
measures as may be available .*°

Theterms ‘ non-governmental entities’ and ‘regional bodies' are not defined in
the SPS Agreement. There is also no case law under article 13 of the SPS
Agreement that addresses the question whether this article s reference to ‘ non-
governmental entities’ and‘ regional bodies' bringsunder its scopeprivatesector
bodiesthat set, implement, or check conformity with, SPS standards at national
and regional leve.

Inview of thediscussion during the negotiation of the SPS Agreement it appears
that negotiators wanted to prevent the evasion of the disciplines of the SPS
Agreement by members, through allowing more and more SPS requirements to
bedevd oped or implemented through independent agencies or regional networks
of regulators. By minimising the level of government intervention in such
national or transnational bodies, the member concerned might be able to avoid
the attribution of their actions to it. In light of these concerns to prevent the
evasion by members of the new disciplines, and in view of the fact that at the
time of negotiation of the SPS Agreement private sector SPS standards were
rare, it islikdy that thereferenceto ‘ non-governmental entities' in article 13 of
the SPS Agreement was intended by negotiators to refer to bodies such as
national standards bureaus, which in many members operate independently of

%Gascoine et al n 9 above at 74-77 and 80-81.



20 (2008) 33 SAYIL

government, but whose standards in the area of food safety are frequently
incorporated in national regulation.

Someindication of themeaning of ‘ regional bodies’ isgiven by the specification
in article 13 that they are bodies in which entities in a member’s territory are
members. In other words, unlike the meaning of ‘regional’ in article XX1V:12
of the GATT, these are not sub-national government authorities. Instead, they
aretransnational bodiesinwhich entitieswithintherdevant member participate.
Theword ‘regional’ indicates that these bodies are open for membership by the
relevant entities of some but not all WTO members. This is the same meaning
found in the definition of ‘regional body or system’ inthe TBT Agreement, and
there seems to be no reason why this meaning would not be apt in the SPS
context. It is likedy that for purposes of the SPS Agreement this term was
intended to refer to SPS regulatory bodies established under regional
agreements, such as FSANZ,” or to transnational cooperative networks in
which SPS regulatory agencies of members participate. In other words, it would
appear that the scope of the third sentence of article 13, as originally intended,
was limited to those bodies that had some link to government regulatory
agencies, which whileinsufficient for attribution of their actions to the member
concerned, could provide some possibility for evasion of SPS disciplines.

Whilethis narrow meaning of non-governmental and regional bodies was most
likely intended by the drafters of the SPS Agreement, the question arises
whether a‘good faith’ interpretation of theseterms, asrequired by article 31 of
the Vienna Convention on the Law of Treaties, would today require
consideration of the changed circumstances in SPS governance. It is to some
extent arguablethat an evolutionary interpretation is called for,”* in thelight of

™Note that the term ‘regional bodies' does not encompassthe EC for purposes of art 13 of the
SPSAgreement. The EC, initsown right, isaMember of the WTO. It isdirectly bound by the
obligations of the SPS Agreement and its actions are considered anal ogous to acts of a* central
government body’. Thus no reliance on art 13 is necessary with regard to acts by EC organs.
Thisinterpretation is supported by the fact that under the TBT Agreement an explanatory note
to the definition of a ‘central government body’ notes that ‘[i]n the case of the European
Communitiesthe provisionsgoverning central government bodiesapply.’ Thisexplanatory note
clarifies, however, that whereregional bodiesare created withinthe EC, thesewould fall under
the provisions on ‘regiona bodies’. There is no reason to expect a different interpretation
under the SPS Agreement. In fact, in the disputes under the SPS Agreement involving the EC,
no recourseto art 13 was needed and the provisions of the SPS Agreement were simply applied
to the actions of the EC directly.

™A contrary argument is made by Bernstein and Hannah with respect to standards set by ‘ non-state
market driven governance systems', which they propase should be kept outside the ambit of WTO
disciplines, evenif they areexpliatly adopted or implicitly supported by members. Accordingtothese
authors, a ‘transnationd regulatory space’ should be preserved for such systems from WTO
disciplines, as they serve to embed societal valuesin the global marketplace. To open the door for
WTO challengesto such systemswould threaten thel egitimacy of the WTO, intheir view. Berngtein
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the fact that private sector bodies at subnational and transnational level (such
as Wal-Mart or GLOBALGAP) currently play such an important role in
daborating, implementing and assessing conformity with private sector SPS
standards, to the extent that the distinction between public and private sector
SPS requirements loses much of its meaning for producers of food and
agricultural products.” Such an evolutionary interpretation, whilegoing further
thantheoriginal intention of thedrafters, seemsjustifiableasit isin accordance
with the ordinary meaning of the terms of article 13 of the SPS Agreement,
which in no way limit the scope of ‘non-governmental entities' or ‘regional
bodies to bodies with some link to government regulatory agencies.” In

and Hannah * Non-state global standard setting and the WTO: Legitimacy and the need for regulatory
pace’ (2008) 11/3 Journal of International Economic Law’575-608, 578. It isargued here, inrespect
of private sector SPS standards, that while regulatory space should be respected to enable private
firmsto respond to consumer demands for higher safety levels, some level of procedurd discipline
iscertainly called for. Thelegitimacy of some private sector SPS standards can be questioned dueto
the non-participatory and untransparent nature of the standard-setting process. In fact the
GLOBALGAP partnership of food retailers has faced criticism regarding the legitimacy of its
standards, which areseen asfocused onretail er interestsand lacking in stakehol der participation and
trangparency. This differs from the trend among non-state standard setters in the areas of
environmental or labour standards, such asthe Fairtrade Labelling Organi sations and the Rainforest
Alliance, which work towards ensuring thelegitimacy of their standards by aligning themsel veswith
best practi ce standardsin standard setting asdevel oped by the Internationa Social and Environmenta

Accreditation and Labelling (ISEAL) Alliance. Inview of the absence of such atrend in the area of
private sector SPS standards, and their importance as de facto barriers to trade, a certain level of
discipline would not be misplaced.

23ch an evol utive interpretation goes astep further than that applied by the Appellate Body in US
— Shrimp. In the latter dispute, the Appellate Body interpreted the term ‘exhaustible natural

resources’ inart XX(g) of the GATT 1994 inan ‘evolutive’ manner toindudeliving resources (such
asturtles). In that case, the Appellate Body noted that the treaty provision had been crafted over 50
years before. The‘ contemporary concerns of the community of nations' asembodied ininternational

environmental treeties, according to the Appellate Body, showed that both living and non-living
resources were to be considered naturd resources. The Appellate Body referred to Namibia (Legal

Conssguences) Advisory Opinion (1971) ICIRep p 31, wherethe International Court of Justicestated
that in the case of concepts embodied in a treaty that are by definition, evolutionary, their

interpretation cannot remain unaffected by the subsequent development of law ... . Moreover, an
international instrument has to be interpreted and applied within the framework of the entire legal

system prevailing at the time of the interpretation’. Appellate Body Report, US— Shrinp pars 129-

130andfn 109. By contrast, the propased interpretation of ‘ non-governmentd entities’ and‘ regional

bodies in art 13 of the SPS Agreement is based on changes in the normative framework of SPS
requirements that occurred over a much shorter period (less than a decade) due to the exponentia

increase in private sector SPS standards. In addition, these changes do not relate to the * subsequent

devel opment of law' or the‘legal system prevailing at thetimeof theinterpretation’, but rather tothe
devel opment of defacto binding force of private sector standards due to the concentration of large
retailers and their dominance of the food and agricultural market.

By way of contrast, see the definition of ‘ non-governmental body’ in Annex 1.7 of the TBT
Agreement: ‘ Body other than acentral government body or alocal government body, including
a non-government body which has legal power to enforce atechnical regulation’. See aso the
definition of ‘ measuresby Members' in art 1:3 of the GATS which refers to measures taken by
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addition, it would be in keeping with the purpose of article 13, namely to take
account of thereality of shiftsin SPS governance by requiring membersto take
reasonable steps to discipline non-governmental and regional actorsinthefidd,
to extend its coverage to the new, and arguably most important, actorsin these
categories. Thisinterpretation would givethethird sentence of article 13 awide
ambit. However, this does not mean that members would thereby beresponsible
for every act of a private body that does not conform to the provisions of the
SPS Agreement.

It is necessary to examine the limits of the obligations of members under the third
sentence of article 13 of the SPS Agreament. In the first place the nature of the
obligation in this sentence should be noted. It isan obligation of conduct (aso-called
‘best-endeavour’ obligation) rather than an obligation of result. Members are not
required actually to ensure compliance by non-governmental entities and regional
bodies, but only to take such reasonable measures as may be available to themto
ensure such compliance. As a result, non-compliance with the rules of the SPS
Agreament by anorn-governmental body will not necessarily entail theresponsibility
of amember under article 13. Only the failure of the member to take the required
reasonable measures would be challengeable. 1t would seem that such a challenge
can be brought independently of a claim of non-compliance by a private entity of a
particular provision of the SPS Agreament.

From the cautious terms in which the third sentence of article 13 is framed, it
appears that the extent of the obligations of members in respect of compliance
by non-governmental and regional bodiesis somewhat limited. Membersarenot
obliged to take all measures possible within their legal system to ensure
compliance by such bodies, but only to take ‘ such reasonable measures as may
be available’ to them to do so. It is useful to examine the ordinary meaning of
the words used, in the light of their context and the object and purpose of the
Agreement in order to try to obtain clarity as to the meaning of article 13.™

The applicable definition of ‘reasonable’ in the Concise Oxford Dictionary is
‘within the limits of reason; not greatly less or more than might be expected’ .

‘non-governmental bodies in the exercise of powers delegated by central, regional or local
governments or authorities'.

™Article 31 of the Vienna Convention on the Law of Treaties provides: ‘A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
thetreaty in their context and in the light of its object and purpose’. As noted by the Panel in
US— Section 301 Trade Act, the elements of art 31 constitute a halistic rule of interpretation
rather than a sequence of separate teststo be applied in ahierarchical order. Panel Report, US
— Section 301 Trade Act par 7.22.

™Concise Oxford Dictionary (1995) (9ed). The definition includes other meanings of
reasonabl e that are not applicable to this context (eg having sound judgement or inexpensive).
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The same dictionary defines ‘available as ‘capable of being used, at on€'s
disposal’.” Whileit is clear that article 13 does not oblige members to take all
measures at their disposal, these dictionary definitions leave open the question
of which measures at a member’s disposal it ‘might be expected’ to use to
discipline the actions of different types of ‘non-governmental’ and ‘ regional’
bodies. As has been hdld by the Appellate Body, dictionary definitions are not
dispositive of the ordinary meaning of treaty terms but must be seeninthelight
of the surrounding circumstances.’’ It seemslogical that what is‘ reasonabl€’ in
one set of circumstances is ot necessarily so in another. In particular, whilea
relatively high levd of government intervention may be regarded as reasonable
with respect to independent national standards bureaus and regional networks
of regulators in which governmental agencies of a member participate, thisis
not the case with regard to private economic actors such as supermarkets and
retail consortia. In afree market economy, thelevel of government intervention
in normal competitive behaviour of economic actors is limited to what is
necessary to pursue public policy objectives such as consumer protection and
prevention of anticompetitive practices. It is doubtful whether preventing food
companies from responding to consumer demands for a higher levd of food
safety falls within these limits.

The context for theinterpretation of article 13 of the SPS Agreement includes
other WTO agreements. The phrase ‘such reasonable measures as may be
availabl€ is also found in article XX1V:12 of the GATT 1947 with regard to
local and regional government bodies and has been interpreted to require a
‘serious, persistent, and convincing effort’ by a contracting party to ensure
compliance.” In addition, it has been held that in determining which measures
are ‘reasonable for purposes of this article, the consequences of the non-
observance of the provisions of the GATT by local government for trade

Only the relevant part of the definition is quoted here.

"lbid.

"As noted by the Appellate Body in EC — Chicken Cuts: ‘ The Appellate Body has observed
that dictionariesare a“ useful starting point” for the analysis of “ordinary meaning” of atreaty
term, but they are not necessarily dispositive. The ordinary meaning of atreaty term must be
ascertained according to the particular circumstances of each case. Importantly, the ordinary
meaning of atreaty term must be seen in thelight of the intention of the parties “as expressed
inthewords used by them agai nst thelight of the surrounding circumstances’.” Appellate Body
Report, EC — Chicken Cuts par 175. Here the Appellate Body referred to its earlier case law
in Appellate Body Report, US — Softwood Lumber |V par 59; Appellate Body Report, US —
Offset Act (Byrd Amendment) par 248; and Appellate Body Report, US— Gambling par 166.
BGATT Panel Report Canada—Provincial Liquor Boards(US) par 5.37. Notethat thisdispute
was decided before the * Understanding on the Interpretation of Article XXIV of the General
Agreement on Tariffs and Trade' was adopted in the Uruguay Round, limiting the flexibility
allowed by this provision with regard to local and regional government bodies, as discussed
above.
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relations with other contracting parties ‘ are to be weighed against the domestic
difficulties of securing compliance’.” These cases dealt with measures by local
government bodies, in respect of which it is arguable that much more can be
regarded as‘ reasonabl€ thaninrespect of privateeconomic actors, asdiscussed
above. Examples of reasonable measures that may be available to members to
ensure compliance by national and transnational private bodies with the SPS
Agreement could be:® the dissemination of information or provision of training
on the Agreement to private sector bodies;, agreement of Memoranda of
Understanding with private sector bodies in which these bodies commit to
comply with the rdevant disciplines of the Agreement;® the provision of
financial incentives for private sector bodies to comply with these provisions;
and the development of a national policy in this regard.

It does not seem, however, that the ‘ reasonable measures as may be available
required of members extend to the enactment of legidation obliging private
sector bodiesto comply with the disciplines of the SPS Agreement.® I thiswere
required, it is morelikely that the sentence would read ‘ Members shall take all
measures available to them ...” or even ‘Members shall ensure ...”. An
interpretation of the third sentence of articlel3 to require legislative action
imposing therules of the SPS Agreement on privateentitieswould disregard the
qualifiers‘reasonable and ‘may beavailable entirdly, contrary totheprinciple
of effectivetreaty interpretation.®

In fact, such an interpretation would seem to be a step too far. The provisions
of the SPS Agreement were clearly not drafted with private sector standards in
mind. They apply disciplines pertainingto best regulatory practicesthat address
aspects of the risk analysis process carried out by national regulators. As a
result, the extent of intervention in private economic activity that would result

®GATT Panel Report Canada — Gold Coins par 69. The GATT Panel relied, for its
interpretation of ‘reasonable’, on the ‘Note Ad art Ill:1of the GATT’ which clarifies what
‘reasonable measures’ in art XXI1V:12 would mean for purposes of legislation of local
governments imposing internal taxes. The Panel stated: ‘ According to this note the question
of whether the repeal of such enabling legislation would be areasonable measure required by
article XXIV:12 should be answered by taking into account the spirit of the inconsistent local
tax laws, on the one hand, and the administrative or financial difficulties to which the repeal
of the enabling legislation would giverise, on the other’. Ibid.

8®Theseexamplesareidentified, with regard tothe TBT Agreement, by Gascoineet al pars11 and 66.
8Such a Memorandum of Understanding exists with regard to the TBT Agreement between
the Commonwealth of Australia and Standards Australia, an independent national standard-
setting agency.

8Gascoine et al n 9 above par 66.

8As held by the Appellate Body in US— Gasoline, a treaty may not be interpreted in such a
way that clauses would be reduced to redundancy or inutility. Appellate Body Report, US—
Gasolineat 21.
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if article 13 were interpreted to require members actually to ensurethat private
sector standards comply with all these disciplines, seems inappropriate.

Of course, arguments based onthenegatiating history of the SPS Agreement are
not dispositive® They could be countered by a call for an evolutionary
interpretation of the Agreement to take account of the current reality wherethe
difference between public and privatestandardsfor exportershasblurred. More
importantly than the negotiating history, however, the object and purpose of the
SPS Agreement militates against an interpretation to the effect that members
would haveto ensure compliance with its provisions by private entities through
legislative means. The aim of the SPS Agreement is to achieve a balance
between the sovereign right of membersto protect healthintheir territories, and
the need to prevent protectionism under the guise of SPS regulation. The
application of its disciplines to private sector bodies would not seem to further
this objective. Private sector bodiesthat develop, impose and assess conformity
with private standards are not motivated by a responsibility for health
protection, but rather by commercial interests.® Neither can they be accused of
protectionism since their activities are in most cases of a global nature and
dependant on imports. Rather, their actions raise concerns in the area of anti-
competitive practices such as abuse of a dominant position.® This is not a
problem that the SPS Agreement is designed to address. Therefore, it seems

¥n terms of art 32 of the Vienna Convention on the Law of Treaties recourse may be had to
supplementary means of interpretation of treaties, including the preparatory work of the treaty and
the crcumstances of its condusion, in order to confirm the meaning resulting from the application
of thegeneral rule of interpretation contained inart 31. In that function, the negatiating history of the
SPS Agreement is useful to consider as it confirms the interpretation arrived at through a
consideration of the wording, object and purpose and context of the Agreement.

®Even though private SPS standards may aim at food safety and thus at the protection of
human health, this cannot be taken to mean that private bodies are responsible, in the way
sovereign governments are, for the protection of health. Consequently, the considerations that
play arole in the activities of private bodies in this area differ significantly from those that
underlie governmental regulatory activity. Government regul ation has a normative foundation
in the sovereign duty to ensure the rights to life, health and safe food, and incorporate
considerations of distributional equity. The standards elaborated or implemented by private
bodies are instead a way to increase profits through responding to affluent consumers’
willingnessto pay aprice premium for higher level s of safety, and to reduce costsfrom liability
for damage from unsafe products. To require private bodies to behave as governmental
regulatorsin this area, for example by making sure that there are no arbitrary or unjustifiable
distinctions in the level of protection they aim at in similar situations and to harmonise their
measures around international standards unless the need for a stricter measure can be
scientifically justified, would be to disregard this important difference.

%Gascoine et al N9 above at par 17(ii) recommend, as a possible way forward, an examination
of domestic competition issues that arise from the use of private standards as a means of
collusion or abuse of a dominant position by retailers. The role of national governments to
ensure that private sector standards do not constitute or conceal anti-competitive practicesis
also noted in Jaffee et al n 42 above at 9.
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inappropriateto obligemembersto enact | egislation to ensurethat private sector
bodies comply with the SPS Agreement. While legidlation directed at private
bodies is a tool ‘at the disposal’ of members, it does not seem to be a
‘reasonable measur€’ in this context. It is arguably sufficient that a member
provide information and create incentives for private sector bodies at national
and transnational leve to respect the provisions of the SPS Agreement that are
relevant to them.

Whilethe current regulatory disciplines of the SPS Agreement are not suitable
for application to private sector standards, the reality of the fact that such
standards are a significant obstacle to trade in food and agricultural products,
cannot beignored. This is particularly so due to the disproportionate burden
these standards place on developing-country producers, and in particular on
small-scale producers in these countries. The development impact of private
sector standards therefore merits serious attention. The issue is how best this
matter can be addressed.

5 Possibilitiesto discipline private sector standar d-setting

Thequestion arises whether an approach to private sector standards such asthe
one embodied in the WTO Agreement on Technical Barriers to Trade (TBT
Agreement) would be the best way forward. The TBT Agreement was
negotiated in full awareness of the importance of the private sector in setting,
applying and assessing conformity with technical standards. It therefore has
more eaborate provisions to address actions by non-governmental bodies.

The term ‘non-governmental body’ is defined in annex 1.8 of the TBT
Agreement to mean a ‘[b]ody other than a central government body or a local
government body, including a non-governmental body which has legal power to
enforceatechnical regulation’. A literal reading of this rather vague provision,
particularly of theword ‘including’, seemstoindicatethat both bodies with and
bodieswithout the power to enforcetechnical regulationsare covered. However,
it could also be argued that the specific mention of bodies with enforcement
power means, a contrario, that bodies lacking such power are not covered by
this term. Such a limited interpretation would negate the possibility to bring
private sector standards under the TBT Agreement; a consequence to be
avoided.

Similar to the situation under the SPS Agreement, as well as under the Tokyo
Round Standards Code, the TBT Agreement contains‘ second level’ obligations
with respect to non-governmental bodies. In particular, members are required
to take such reasonable measures as may be available to them to ensure that
these bodies comply with the disciplines of the TBT Agreement with respect to
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the preparation, adoption and implementation of technical standards and the
implementation of conformity assessment procedures.®’

However, the TBT Agreement goes further than this. In respect of voluntary
standards it establishes a Code of Good Practicefor the Preparation, Adaption and
Application of Standards (the CGP). This CGP lays down obligations for standard-
ising bodies, whether central or local government bodies, regional bodies, or non-
governmental bodies. These obligations include: non-discrimination; avoidance of
unnecessary barriers to trade the use of international standards as a basis for
standardsunlessthey would beineffectiveor inappropriate; avoidanceof duplication
of work; publication of a work programme every six months; prior notification of
draft standards with provision of a comment period; and a requirement to take into
account and respond to comments, and prompt publication of adopted standards.®

With regard to non-governmental and regional bodies, members are obliged to
takereasonable measuresto ensurethat these bodies accept and comply withthe
CGP.® However, whether or not the standardising body has accepted the CGP,
the member’s obligation to take reasonable measures to ensure compliance
therewith applies. This should not create the impression that direct challenges
are possible against non-governmental bodies that have accepted but not
complied with the CGP. The obligations of the TBT Agreement bind members
only, and it is the rdevant member that is responsible if it has not taken the
‘reasonable measures’ availableto it to ensure compliance.

It is arguable that the CGP inthe TBT Agreement also covers entities that set
private sector SPS standards, and that its article 8 covers private entities that
assess conformity with SPS standards. If ‘ non-governmental body’ under the
TBT Agreement is understood to include non-governmental bodies with no
official enforcement power, it would cover private bodies that deveop,
implement and assess conformity with privatesector SPS standards. Inaddition,
although SPS measures are excluded from the scope of application of the TBT
Agreement,® it can be argued that this does not apply to private sector SPS
standards as they are not * SPS measures' for purposes of the SPS Agreement.
Whilethe definition of an SPS measurein Annex A.1 of the SPS Agreement is
not explicitly limited to governmental measures, unlikethe TBT Agreement, the
SPS Agreement contains no provisions specifically applicable to voluntary

SArticle 3.1 of the TBT Agreement with regard to technical regulations and art 8.1 of the TBT
Agreement with regard to conformity assessment procedures.

¥t isinteresting to note that the ISEAL Alliance’ s Code of Good Practices for Setting Social
and Environmental Standards takes up several elements of the TBT Code of Good Practice.
®Article 4.1 of the TBT Agreement.

PArticle 1.5 of the TBT Agreement excludes from its scope of application SPS measures as
defined in the SPS Agreement.
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standards or conformity assessment procedures carried out by private bodies.
It would therefore be strange to view such standards and procedures as SPS
measures. This conclusion would be further reinforced if oneweretofollow the
approach of the Pand in EC — Approval and Marketing of Biotech Products,
requiring that to be an ‘SPS measure as defined in the SPS Agreement, a
measure must takethe ‘form' of alaw, decreeor regulation, all of which areby
definition government measures.*

This approach to the applicability of the CGP and article 8 of the TBT Agreement
has the benefit of bringing some discipline to bodies satting, implementing and
assessing conformity with private sector standards, without the need for negotiating
new rules or guiddines. Bethat as it may, it appears that WTO members do not
regard private SPS standards asfalling under the TBT Agreament’ s disciplines for
standards, and in particular the CGP. Of al the non-governmental entitiesthat have
notified their acceptance of the CGP, noneareactivein theareaof SPS standards.®
Further, when members were asked by Chair of the TBT Committeeif they wished
todiscusstheissuedf private SPS standards under the TBT Agresment, they did not
indicateany interest indoing so. Intheview of the Chair, thiswas duetothefact that
the SPS dement of private standards schemes was perceived by members as more
problematic than other dements.® It appears that particular disciplines, differing
fromthoseof the TBT Agreement, areregarded asnecessary by membersto address
private SPS standards.

Thesuggestionthat aseparate Codeof Good Practicefor the Preparation, Adoption
and Application of Standards should be deve oped for the SPS Agreement, similar
to that in annex 3 to the TBT Agreement, has some merit. This would enable
members to draft disciplines that are appropriate for private sector bodies that s,
apply and assess conformity with SPS standards.* In particular, these disciplines

Panel Reports, par 7.149

2Under art 4.2 of the TBT Agreement, acceptance must be natified to the ISO/IEC Information Centre
in Geneva, not to the WTO. Note, as reported by Gascoine et al n 9 above at par 24 that thelist of
standardising bodies that notified their acceptance of the CGP by January 2006 induded no non-
governmental standard setting bodies concerned with SPS standards. This was ill the case in
February 2008, when 160 standardising bodies from 116 members had natified acceptance of the
CGP, induding 84 central governmental standardising bodies, 65 non-governmental standardising
bodies, three statutory bodies, two parastatal bodies, three non-governmenta regional bodies, one
centra governmental/non-governmental body, one central governmental/local governmental body and
oneautonomous body. Thelist isupdated regularly and thelatest version can befound in Committee
on Technical Barriersto Trade, List of Sandardizing Bodies That Have Accepted the Code of Good
Practicefor the Preparation, Adoption and Application of Sandardssince 1 January 1995. Note by
the Secretariat. Revision, G/ITBT/CS/2/Rev 14, circulated on 20 February 2008.

%“Committee on Sanitary and Phytosanitary Measures n 51 above at par 140.

%This suggested Code of Good Practice would therefore extend further than that of the TBT
Agreement in that the disciplines for conformity assessment procedures conducted by private
bodies would be incorporated therein.
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couldtarget thosepractices of privatebodiesthat deve oping-country membershave
identified as particularly problematic, such as lack of transparency,® absence of
prior consultationto allow for input from producers,® undueburdenfrom costly and
complex conformity assessment procedures, and non-recognition of equivalence.®
This Code of Good Practice should stop short of requiring private sector bodiesto
base their measures on international standards, conduct risk assessments for their
measures, or undertakeany other activitiesinherent tothenationd regulatory process
but inappropriateto the activities of private bodies. Members could then undertake
to take reasonable measures available to ensure compliance with the SPS Code of
Good Practice.®

It should be noted, however, that the agreement among WTO members needed
to adopt such a Code of Good Practice for the SPS Agreement, whether in the
form of guiddines adopted by the SPS Committee in terms of its competence
under article 12.1 of the SPS Agreement,™ or in the form of an amendment to

®Private standards of retail chains are often proprietary asthey are part of afirm’s competitive
strategy. As aresult, suppliers not in arelationship with the retailer are not informed of the
requirements to be met.

%Some private standards, such as EUREPGAP, are developed by technical committees that
include representatives not only of retailers but al so of suppliersfrom different countries, thus
induding broad based stakehol der consultations. However, many others, resultingin standards
compliance with which may be beyond the capacity of producers in developing countries, as
they do not take account of local conditions or risk mitigation approaches.

"Benchmarking possibilities, such as the one for EUREPGAP, provides a possibility for the
recognition of the equiva ence of the GAP standards el aborated in devel oping countries. For example
MexicoGAP, devel oped by the Mexican Ministry of Agriculture, and ChileGAP, developed by a
private fruit industry body, have been successfully benchmarked to EUREPGAP. However, as
reported by UNCTAD, benchmarking is not a viable option in many developing countries as the
national standard, to be recognised, must comply with al control points and compliance criteriain
the EUREPGAP standard, not merely result in the same level of safety. Unlike the equivalence
regime in the SPS Agreement which depends on the equivalence of outcomes, benchmarking relies
on theequivaenceof processes. Committee on Sanitary and Phytasanitary M easures, Private Sector
Standardsand Deve oping Country Exportsof Fresh Fruit and Vegetables. Commmunication fromthe
United Nations Conferenceon Trade and Devel opment (UNCTAD), G/SPS/GEN/761, circulated on
26 February 2007 pars 37-40.

%®The limited and appropriate nature of such disciplines coupled with the pervasiveness of
private standards schemes seems to argue for a stronger interpretation of reasonable measures
that may be available as in this case it would be reasonable to take al measures available
within the legal system of the Member concerned to ensure compliance.

®Art 12.1 of the SPS Agreement mandates the SPS Committee to carry out the functions
necessary to implement the provisions of the SPS Agreement and to further itsobjectives. The
SPS Committee has used this competence already to adopt guidelines to further the
implementation of other articles of the SPS Agreement. All decisions of the SPS Committee
must be made by consensus. It isimportant to note that the SPS Committeeis not empowered
toamend the SPSAgreement or to adopt bindinginterpretationsthereof. Instead, itsguidelines
are voluntary. Nevertheless, as they embody a ‘ subsequent agreement between the parties
regarding the interpretation of the treaty or the application of its provisions' within the
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the SPS Agreement agreed to by the Ministerial Conference under article X of
the WTO Agreement,'® is highly unlikely to be achieved. Powerful lobbies of
large retail conglomerates and consumer interest groups in deve oped-country
members can be expected to exert pressure on their governments to oppose any
such development.©*

Insuch asituation, a next-best solution would beto address private sector standards
under the existing TBT CGP, and third party conformity assessment procedures
under the disciplines of article 8 of the TBT Agreement, by following the inter-
pretation suggested above. It is to be hoped that a pand confronted by a challenge
against the omission by a member to use the measures reasonably availableto it to
ensurethat private bodies comply with the TBT CGP in daborating and applying
private SPS standards, or to ensure that private conformity assessment bodies
comply with article 8 of the TBT Agreement, would be willing to hold that such
actions fall within the scope of application of the TBT Agreement.

By disciplining the procedural aspects of the activities of the relevant private
bodies, including by requiring prior natification and consultation, and by
promoting the recognition of equivalence between different private standards
regimes, the provisions of a Code of Good Practice, whether that of the TBT
Agreement, or in an ideal situation, a new one for the SPS Agreement, may go
a long way to reducing the trade-restrictive effect of private sector SPS
standards. This would, however, till leave private sector entities free to
condition market access, de facto, on compliance with standards stricter than
those contained in national regulations or international standards, without
scientific justification.’? It is doubtful whether requiring state intervention in
thisregard would bereconcilablewith thefree market system, asstricter private
standards may be a legitimate response by economic operators to consumer

meaning of art 31.3(a) of the Vienna Convention on the Law of Treaties, they must be taken
into account by WTO panelsand the Appellate Body when interpreting therel evant provisions
of the SPS Agreement together with the context.

OS5 mply put, art X:1 of the WTO Agreement provides that, if consensus cannot be reached on a
proposal to amend aWTO agreement, the Ministeria Conference may take a decision with atwo-
thirds mgjority. However, in practice it is very exceptiona for WTO bodies to vate. Instead, the
GATT practice of decision-making by consensus has been continued under the WTO.

0Gascoine et al n 9 above at par 7.

102d at par 44 therefore arguethat it can be expected that theimprovements at procedural level
that could be achieved by aCode of Good Practice would ‘ ultimately not make much difference
to the burden of compliance borne by exporters’. However, as is the case for the procedural
obligations of the SPS Agreement, it is often procedura rather than substantive rules that
achieve most in terms of reducing the trade restrictive effect of SPS requirements and
conformity assessment procedures. Thisis likely to hold true also for procedural disciplines
on private sector standards.
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demands,'® and to the shift in liability regimes towards placing the onus for
food safety on retailers.’™

What is needed instead is effectivetechnical assistanceto facilitate compliancewith
private sector standards.’® Examples already abound of successful adjustment by
devdoping-country producers to private standards where technical and financia
assistancehasbeen provided. Most often, thisassistanceis provided by large export
firmsthat sourcether productsfromlocal producersand therefore have an interest
in ensuring that these producers are able to meet the private sector standards of
retail conglomerates.'®

However, the current practice with regard to technical assistance leaves much to be
desired. Currently much of the assistance provided is dependent on contractual
rd ationships between vertically integrated companies and ther preferred suppliers.
These arrangements have negative implications in that they create dependant
rdationships of producers with dominant buyers, which open the door for abuse.
They alsoresult inthefurther marginalisation of those small-scale suppliersthat are
not among the ‘ preferred suppliers' . This has significant implications for poverty

130f course, this freedom is not absolute, but is limited in most countries by consumer
protection rules, which prohibit misleading consumers, eg, by false health claims.
%Gascoine et al n 9 above at pars 35-37 report that among the justifications given by super-
market chains for their use of private sector standards are that such standards are alegitimate
response to consumer demands for food that is safer than what can be achieved though official
regulations; that as the burden of ensuring that food is safe is firmly on retailers, and official
regulations may not always be effective, they are justified in applying private standards; and
that the large investments they have made in their brand reputation justifies strict measuresto
protect that reputation from damage caused by food safety problems.

105\vith reference to the challenges of adjustment to the stricter requirements set by private sector
standards, Henson et al n44 above at 373-384, 373 note: * Indeed, the scale of the chdlenge faced by
small-scae producers in complying with stricter food safety and quality requirements invariably
requires some form of external support to nat only provide the required expertise and resources, but
asoto bring about the necessary changes to supply chain organisation and operation. In many cases,
thisis provided by the exporters, ... while in cthers non-governmental organisations (NGOs) may
play aleadingrole'.

1A case study that illustrates this point is provided ibid. Henson &t al examine the practices of the
large Zimbabwean fresh produce exporter, Hortico Fresh Produce Ltd, which supplies high-value
fresh vegetables to supermarkets in the UK, the Netherlands and South Africa This exporting
company relies on smal-scale producers for labour intensive products such as fine beans and baby
corn. It has established standards and procedures that the producersit contracts with must mest, in
order to comply with the private standards applied by the foreign supermarkets it supplies. In order
to ensure that smal-scale producers can meet these standards, Hortico provides (through its
subsidiary Agrisystems) trai ningand on-going advi ce regarding producti on processreguirements, pest
contral, fertiliser application, crop handling etc. It dso provides the required inputs on credit to its
contracted producers and maintains strict systems of inspection and control at its own cost. Despite
aninitia steeplearningcurve, small-sca e producershave performed aswell aslarge-scale producers
in meeting the exacting private sector standards applied by Hortico dueto thefinancial and technical
assistance provided by Hortico.
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aleviationinrural areas.™ For example, arecent report by the Danish Ingtitutefor
International Studieswith regard to the organic spice tradein Tanzania, points out
that although almost all spice production in Tanzania is organic (due to farmers
inability to meet the costs of pesticides and fertilisers)™® certified organic farming
entails high compliance costs.’® In the absence of government services to support
organicfarming and ensureconformity with organic catification requirements, small
spiceproducersrdy ontwomgor vertically integrated companieswhich buy organic
spices for export. These companies undertake organic certification and meat all
certification and inspection fees.° However, these companies often do not observe
thar contracts with the spice farmers, buying less than the agread volume of
production so that therest has to be sold at low prices on the domestic market.™* In
addition, the dominant companies engage in apportunistic behaviour and buyer
collusion, with adverse consequences for the spice producers.™™ The price premium
for organic production currently goesto the verticaly integrated companies rather

07yruguay reports that 80% of agricultural production in Uruguay is in the hands of small,
family-run enterprises. Private standards are too burdensome for such producers, thereby
excluding them from export markets. Uruguay argues that since economies of scale are
necessary for producers to be able to absorb the costs of private standards, these standards
result in an imbalance in favour of large-scale producers, thereby displacing small-scale
agriculture. Comite DeMedidas Sanitariasy Fitosanitarias, NormasPrivadas. Declaracion De
Uruguay En La Reunion De Los Dias 2 - 3 De Abril De 2008, G/SPS/GEN/843, circulated on
21 May 2008 par 6. This document has not yet been translated.

1% addition, thereislittle need for fertilisers and pesticides due to the high fertility level of the soil
and the fact that many spices are natural insect repellents. Akyooand Lazaro Thespiceindustry in
Tanzania: General profile, supply chain structure, and food standards compliance issues, DIIS
Working Paper no 2007/8 (2007) a 8, available at: http://www.diis.dk/graphics/Publications
/WP2007/WP%6202007-8%20final .web.pdf visited on 23 May 2008.

109 d at 22-24. In order to be certified as organic production, rigorous control of the production
process is required, including by ensuring the use of untreated seed, training farmers with
regard to organic requirements, carrying out internal and external inspections and ensuring
segregation and traceability of organic produce. Farmers are required to keep careful records.
HOCultivation of spicesin Tanzaniais smallholder-based, almost entirely comprising farms of
under oneacre. Two major companies, M/S Tazop Ltd and Zangerm Ltd dominate the organic
market for spices and all smallholders that wish to sell certified organic spices do so through
one of these two companies. M/S Trazop contracted 320 certified farmers and Zangerm
contracted 700 certified farmersin 2005. Both these compani es have foreign sister companies
(in Germany and Switzerland) with large shareholdings in the local company. The loca
company ensures conformity with organi ¢ certification requirementsand avail ability of asteady
volume of the product, whereas the foreign partner meets inspection and certification fees,
markets the spices abroad and secures favourable prices. Id at 6, 9, 11.

MGince local buyers have little interest in organic certified spices, on the domestic market
organic producers have to compete with low-cost producers of spices that do not comply with
the certification requirements. Akyoo and Lazaro report that the two dominant spice buying
compani es have often reneged on contract provisionsrequiring them to buy the farmers’ entire
crop. Eg, only 65-70% of certified organic ginger crop is bought by the relevant company.
There is no enforcement of contractual obligations. Id at 10 and 28.

2d at 14.
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thantothespiceproducers.™ Therefore, whilethetechnical and financial assistance
provided by theexport companiesfor compliancewith therequirementsfor organic
certification allows smallholders to gain access to the European market, this
assigtance is based entirdy on sdf-interest. The dependence of smallholders on
dominant companiesmakesthemvulnerableto opportunistic behaviour. Clearly, this
isnot the kind of technical assistance that is needed.

I mprovements are necessary to ensure that technical assistanceis provided by
donors in a coherent and effective manner and results in enabling small-scale
producersto participatein export tradein a sustainable manner. An example of
such a scheme is the Export Promotion of Organic Products from Africa
(EPOPA) programme established by the Swedish International Devel opment
Agency (SIDA). Oneof its projects aimsto establish internationally recognised
local organic certification bodies in Tanzania and Uganda, by working closdy
with local stakeholders to create systems that are locally accepted and also
compatible with international standards.*** One important difference between
capacity building programmes suchas EPOPA, and technical assistancethrough
vertically integrated companies, is the abjective of the assistance given, which
isoftendeterminativefor itsdevel opment impact. Unliketheassistanceprovided
by the two dominant exporting companies in Tanzania, the overall objective of
EPOPA is poverty alleviation, rural development, and economic growth in
favour of the poor.** This objective affects the choice of export projects, where
they are located, and how they are structured to ensure sustainability and
inclusivity of marginalised groups. More of this type of capacity building
programme is called for, but on a wider scale and with more coordination
between donors and within projects.*

B|d at 24.

HiSee the website of EPOPA, available at: hitp://mww.grolink.sefepopal visited on 30 June 2008.
Another example of asuccessful technical assistance project isthat in Kenya, where assistance from
the government, non-governmental organisations and producers assodiations have enabled small
scale producers of fruit and vegetables to apply for EUREPGAP certification. Committee on
Sanitary and Phytosanitary Measures, Executive Summary of a Sudy on Agri-Food Safety and SPS
Conmpliance in Guinea Conakry, Mozambique and Tanzania. Communication from UNCTAD,
G/SPS/GEN/567, circulated on 17 June 2005 par 48.

WThese objectives are set out in the evaluation of the second phase of implementation of
EPOPA. Forss and Lundstrom An evaluation of the program ‘ export promotion of organic
products from Africa’ — phase Il 15 October 2004 at 50, available at: http://www.
grolink.se/epopal Publi cati ons/ EPOPA-Phase-2-Eval uati on-04. pdf visited on 30 June 2008. This
evaluation report further notes that SIDA policy emphasises market-led growth and
devel opment. It argues that markets must be made to work for the poor, notes the need for a
‘holistic view of development cooperation in relation to economic growth, and particularly for
therole that aid can play in creating an enabling environment, not least through institutional
devel opment’.

18The evaluation of EPOPA notes that delays in projects were mostly caused by SIDA, and
relate to uncertainties around finance sources, lack of policy coordination between units, and
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In the meantime, a pragmatic and immediate strategy to address private sector
SPS standards is essential. It is suggested that this strategy take the form of
using the available, and effective, possibility for multilateral discussion and
sharing of experiences that is provided by the forum of the SPS Committee.**’
Since it was first raised in 2005, there have been two years of ‘exploratory
discussions' in the SPS Committee on thisissue. Various WTO members and
observers have made use of the apportunity provided by the SPS Committee to
report on their experiences with private sector standards and to air ther
concerns.™® Some members suggested that private sector standards were best
discussed in other fora, such as UNCTAD or the WTO Committee on Trade
and Development.’®® This idea was rejected by many other members who
expressed appreciation for the ‘rich debat€ at the SPS Committee, and noted
that in view of the important trade implications of the issue, it should not only
be examined in development fora.'® An information session was organised by
the WTO and UNCTAD in 2007 to familiarise members with various private
sector standard schemes.’** After an impasse was reached on the question of

the inability to take the necessary tendering and contracting decisions. Id at 48.
1The SPS Committee has as one of itsfunctions under art 12.2 of the SPS Agreement, the provision
of aforum for ad hoc consultations and negatiations among members on specific SPSissues.

8For instance, in February 2007, Saint Vincent and the Grenadines submitted a communication
pointing to the problems faced by private sector standardsfor small farmers, and recommending that
‘consideration should be given to compliance with the SPS Agreement’ when private sector
standardsare being devel oped. Committee on Sanitary and Phytosanitary Measures, Privatel ndustry
Sandards. Communication from Saint Vincent and the Grenadines, G/SPS/GEN/766, circulated on
28 February 2007 & par 6. In June 2007, Ecuador noted the adverse effects posed by private standards
to developing-country producers, mentioning the example of traditionally organic production in
Ecuador which now has to bear the high costs of certification as such or lose market access.
Committee on Sanitary and Phytosanitary Measures, Privateand Commercial Sandards. Satement
by Ecuador at the Mesting of 27-28 June 2007, G/SPS/GEN/792, circulated on 5 July 2007. At the
SPS Committee meetingin April 2008, highly critical remarkswere made by agroup of developing-
country members, led by Uruguay and Egypt, ontheimpact of private sector standards on devel oping-
country trade. The report of this meeting is not yet publidy available. The information on the
discussion at the meeting of 2-3 April 2008 istaken by the WTO News Item ‘ Members set to agree
on regiondization, improved SPS transparency’, available at: http://mww.wto.org/english/news
e/news08_e/sps apr08_e.htm visited on 26 May 2008. The OIE Director-Genera Bernard Valat
noted that private sector standards could undermine the science based and multilaterally agreed
standards set by the ‘three sisters . This statement was made by way of introduction to the OIE
submission on private standards. This submission noted that private sector sandards are* devel oped
to meet the needs of commercdial parties (especially supermarkets) and consumers and tend towards
anon-scientific, zero risk, marketing approach that is not consistent with the disciplines of the SPS
Agreement.” Committee on Sanitary and Phytosanitary Measures n 43 above et par 2.
1Committee on Sanitary and Phytosanitary Measures n 51 above at par 139.

2d at pars 143 and 153. All the developing-country members who participated in the
discussion at this meeting stated unequivocally that the issue should be kept on the agenda of
the SPS Committee. Id at pars 142-172.

2T his information session was held on 25 June 2007, and involved presentations on various
private sector standard schemes and case studies on national experiences with private sector
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whether the SPS Agreement has aroleto play in disciplining private standards,
members agreed in April 2008 to consider setting up a small group to work on
the issue of private sector standards.**> This initiative was discussed at an
informal meeting of the SPS Committee meeting in June 2008, on the basis of
aproposal by Uruguay on the terms of reference for such a working group.'?
In the meantime, due to the overwheming support for keeping the issue on the
agenda of the SPS Committee, it will remain there.**

At the SPS Committee meeting of 18-19 October 2007, the chairman noted that
discussing private standards in general terms was not a fruitful approach.
Instead he proposed that future discussions should address proposals on how to
deal with the challenges posed by private sector standards, and should focus on
concrete experiences and examples by members of problems they face with
private SPS standards.'® This proposal was supported by many members,
representing both developed and developing countries.’® However, some
developing-country members expressed concerns that this approach risked
losing sight of the big picture, and did not resolve the issue of the role of the

standards. The presentations made are available at: http://www.wto.org/english/tratop_e/sps
_€lprivate_standards_june07_e/private_standards _june07_e.htm visited on 26 May 2008.
22Theinformation on the discussion at meeting of 2-3 April 2008 istaken fromthe WTO News
Item ‘Members set to agree on regionalization, improved SPS transparency’, available at:
http://www.wto.org/english/news_e/news08_e/sps_apr08_e.htm visited on 26 May 2008.
2Committee on Sanitary and Phytosanitary Measures, Terms of Reference for the Working
Groupon Private Sandards. Proposal by Uruguay, G/SPS/W/225, circul ated on 18 June 2008.
At theinformal meeting of the SPS Committee on 23 June 2008, the Uruguayan proposal and
other ideas were discussed. The chairperson reported to the formal SPS Committee meeting
that there was support by members for the whole document or certain parts of it. Differences
remai ned on the si ze of the working group and who should chair it; whether the proposed terms
of reference would prejudge the results of the working group’s work by seeing private
standards as mainly negative; whether the group should focus on concrete examples, examine
where private standards deviate from the standards of international governmental bodies, or
analyse the legal position of private standards under WTO agreements. To initiate the work,
the chairperson and Secretariat will send alist of questions to members and their replies will
be used to discuss how to proceed in informal consultationsin October. This information on
thediscussion at theinformal and formal meetings of the SPS Committeein June 2008 istaken
from the WTO News Item ‘ Membersturn attention toimproving SPSmediation’, available at:
http://www.wto.org/english/news_e/news08_e/sps_24june08_e.htm visited on 26 June 2008.
24Committee on Sanitary and Phytosanitary Measuresn 9 above at par 15. See also Committee
on Sanitary and Phytosanitary Measures n 51 above at par 172.

59d at pars 140-141.

2T he view that discussions at the SPS Committee on private standards shoul d be concrete and
specific was expressed by Australia, the EC, Japan, Canada, and the US. This approach was
also regarded as useful by Senegal, Uruguay, Barbados, Bolivia, Bangladesh, Zimbabwe and
Argentinaalthough some of these members felt hat aglobal systemic debate, in parallel, could
be useful. Id at pars 145, 149, 150, 152, 153, 156, 157, 158 and 165.
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SPS Agreement in addressing private sector standards.*” Whilethefrustration
of these membersis understandable, in view of the slim chance that agreement
can bereached on the legal framework within which private standards could be
addressed at the WTO, it seems advisable to exploit fully the existing
mechanism provided by the SPS Committee to bring about gradual change
through the sharing of experiences at technocratic level, and drawing critical
attention to problems. As noted by Gascoine et al, largeretailers ‘ acknowledge
that thereis a business risk associated with the negative reaction of developing
countries to their private standards’ .*?® Similarly, the EC noted at the relevant
SPS Committee meeting, that the discussion at the Committee on the issue of
private standards had sensitised the private sector bodies to theimpact of their
measures on developing countries, and that real efforts were being made by
these bodies to address the issue.™®

Several members that participated in the discussion at the November 2007
meeting, pointed to the need for technical assistance to improve capacity for
compliance with private standards. It is to be hoped that placing private bodies
in the limeight by subjecting their actions to critical attention in a multilateral
forum, will have the effect of stimulating them to improve their procedures to
make them moretransparent and inclusive, and will spur them and other donors
to provide effective technical assistance.*®

Anexampleof aconcreteissuerdated to privatesector standards was promptly
raised by Ecuador at the first SPS Committee meeting of 2008. This related to
theinterplay betweenthe EC’ sregulatory standard for aplant growth regulator,
Ethephon, and the private quality standards set by GLOBALGAP and applied
by European retailers, which together have the effect of excluding Ecuadorian
pineapples from the European market.® It will be interesting to see what the

27d at pars 143, 155, 165 and 170. In addition, Ecuador noted that obtaining information on
concrete examples may prove difficult as producers may be reluctant to share information
regarding non-compliance with private standards and thereby | ose market share. 1d at par 162.
1%Gasooine n 9 above at par 5.

2Committee on Sanitary and Phytosanitary Measures n 51 above at par 149.

10AN exampl e of technical assistance by anon-private sector donor in this regard wasreported
in the information session on private standards organised by the Standards and Trade
Development Facility. This was the World Bank grant of US$750,000 for athree year period
to establish the Trade Standards Practitioners Network (TSPN), which aims to build a
community of practice to actively promote the adoption of food safety and environmental
standards in devel oping countries and to share experiences and increase learning. The TSPN
has as its objectivesto better enable devel oping countriesto participate in and take advantage
of standards-based markets; to arrange research policy dialogues and create a standards
information clearing house; and to facilitate the identification of best practices in standards
management. Committee on Sanitary and Phytosanitary Measures n 9 above at pars 12-13.
B1n 2008, Ecuador submitted a statement to the SPS Committee in which it expressed its concern
that apropased reduction inthe EC’ smaximum residuelevel sof Ethephon, aplant growth regulator,
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response of memberswill beto this specific example, as it may provide insight
into the possibilities available through the forum provided by the SPS
Committee to address concerns with private sector standards, pending the
outcome of discussions regarding the elaboration of disciplinesin this area.

in pinespple, would preclude Ecuador from using this substance to control the pineapple ripening
process. Thiswas particularly problematic for Ecuador inview of thefact that GLOBALGAPquality
standards are applied by purchasers on the EC market, requiring particular quality attributes that
would beimpassible for Ecuador to meet without the use of Ethephon. Committee on Sanitary and
Phytosanitary Measures, MRL for Pineapple - Ethephon, G/SPS/GEN/841/Rev 1, circulated on 9
May 2008. Note that in this case the private sector standard referred to addresses qudity
requirements, such asthe stage of ripenessof fruit, rather than safety requirements. Nevertheless, this
exampleillustratesthefact that when coupled with amandatory food safety standard, in thiscasean
MRL for chemical residuesin food, aprivate sector quality standard can have the effect of d asing off
amarket for devel oping-country exports. In view of the debate regarding the role of SPS Agreement
in disciplining private standards and the fact that in any case quaity standards are not standards
falling under the SPSAgreament, in its submission, Ecuador chalenged the conformity of the EC's
proposed reduction in the MRL for Ethephon rather than the private standards of GLOBALGAP.



