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Is Symbolic Religious Establishment Permitted
Within the European Convention? A Legal,

Political, and Pragmatic Perspective
Roland Pierik *

A B S T R A C T

This article discusses the role of the European Court of Human Rights in regulating
the symbolic establishment of religion by the Convention States in their public sphere.
The analysis starts from the rather controversial Lautsi decisions and distinguishes
three perspectives on such cases. The legal perspective focuses on the way the Court
would usually answer a legal question underlying a controversial subject as an inter-
pretation of the Convention and Protocols understood as the living instrument it is
today. The political perspective focuses on the preferred solution of the democratic ma-
jority in the relevant the Convention State, which is sometimes diametrically opposed
to the Court’s assessment. The pragmatic perspective explains how the Court deals
with such clashes. In controversial cases, the Court sometimes is critical of the state for
violating Convention rights, but remains, as a supranational court, critically dependent
on the sufficient support of these states. This implies that the Court is sometimes
forced to act pragmatically. To maintain the overall stability of the Convention system
of human rights protection, the Court is sometimes required to make legally subopti-
mal decisions in specific controversial cases.

1 . I N T R O D U C T I O N
How much room does the European Court of Human Rights give Convention
States to symbolically endorse their historically majoritarian religion? Examples of
the ongoing effects of such religions are the continued ceremonial role of the
Church of England in the UK and the Evangelical Lutheran Church in Denmark, the
display of crucifixes in Italian public schools, and the ban on Islamic minarets in
Switzerland whose aim is to preserve the Christian character of the national land-
scape. This article seeks to explain the role of the European Court in limiting the
manoeuvring space that Convention States have to symbolically acknowledge
Christian symbolism in their public sphere. Examining symbolic religious establish-
ment is also a good opportunity to discuss the broader issue of the sometimes-
strained relations between the European Court and Convention States. Symbolic
religious establishment is the canary in the coal mine in the ongoing process of
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negotiating the preservation of collective identities in post-traditional liberal democracies,
which sometimes comes at the expense of fundamental rights of religious minorities.

In 2009, the Second Section of the Court concluded in the Lautsi case that man-
datory crucifixes in Italian public schools were a violation of the freedom of thought,
conscience, and religion, which is protected by Article 9 of the European
Convention.1 This decision generated a genuine uproar in Italy, and no less than 10
Council of Europe States opposed this decision and supported Italy’s case before the
Grand Chamber of the Court. Critics argued that the Court should restrain itself
when dealing with issues concerning national identity and should leave ample room
for Convention States to make decisions concerning human rights protection in line
with their constitutional traditions.2 In 2011, the Grand Chamber reversed the earlier
verdict, invoked the margin of appreciation, and argued that Italy has the discretion
to make this decision concerning symbolic religious establishment. This latter verdict
also came under serious scrutiny, but from the opposite angle from the criticism of
the first verdict. The Court was criticized for failing to implement human rights in a
principled way and for failing to adopt a robust counter-majoritarian stance to pro-
tect the rights of religious minorities. The analysis in this article will start from these
rather contradictory and controversial Lautsi decisions and the equally contradictory
sets of critique they generated. Still, the article does not seek to present a novel legal
analysis of the Lautsi verdict. It is primarily employed as a case study of discussions
concerning symbolic religious establishment and as a prime example of cases where
the legal assessment of the Court and the political assessment of the Convention
State differ diametrically.

This article is organized as follows. Section 2 provides a description of the history
of Christian nation-building as the background against which current discussions on
symbolic religious establishment have emerged. Section 3 explains the central role of
the European Convention and the European Court in these discussions.
Subsequently, in sections 4, 5, and 6, these discussions on symbolic religious estab-
lishment are analysed from three different perspectives. Section 4 presents an intern-
al legal analysis: what verdict would the European Court reach on such a
controversial subject as an interpretation of the Convention and Protocols, under-
stood as the living instrument it is today? Section 5 presents a political analysis of
cases in which a Convention State vehemently disagrees with a verdict of the
European Court. The backlash against the first Lautsi verdict makes it clear that in
some cases there is a yawning gap between the Court’s legal understanding of the
human rights included in the Convention and their political interpretation by the
Convention State(s) involved. Should in such instances the national democratic
decision-making process prevail over ‘Strasbourg juristocracy’? To explain how the
difference between these two rather contradictory perspectives can be understood
and bridged, Section 6 presents a third, more pragmatic perspective. The European
Court is in a tough spot when it is considering controversial cases concerning

1 Lautsi v Italy App no 30814/06 (ECtHR, Second Section, 27 July 2009, and Grand Chamber, 18 March
2011), hereafter Lautsi I and Lautsi II.

2 Dimitrios Tsarapatsanis, ‘Human Rights beyond Ideal Morality: The ECHR and Political Judgment’
(2021) 10 Laws 1, 4.
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symbolic religious establishment by Convention States. On the one hand, the Court
must be critical of the relevant Convention State if it violates Convention Rights. On
the other hand, as a supranational court, it remains critically dependent on the sup-
port of State Parties. This implies that the Court is sometimes forced to act pragmat-
ically. Since the Court can only uphold the overall system of human rights
protection when it has sufficient support from State Parties, this can sometimes
imply that the European Court must yield to political pressure from state parties in
controversial cases.

I should mention a few (terminological) provisos. In this article, ‘symbolic establish-
ment’ is conceptualized as the state affording a special status, in a non-material and
merely expressive way, to the religion that has been historically embedded in the pro-
cess of nation-building over other religions. Thus, excluded from the analysis are poli-
cies that favour majoritarian religions via substantial material support or state funding,
or policies that explicitly give members of the majoritarian religion a more extensive
set of rights than others. As Farrah Ahmed argues, ‘if symbolic establishment is wrong,
it is wrong primarily for expressive reasons, and not because of material injustices or
infringements of religious freedom.’3 Moreover, the argument only focuses on symbol-
ic religious establishment that is explicitly initiated by the state. The analysis therefore
excludes cases of private establishment, for example, incidental prayers that a teacher
leads in the classroom but that are not compelled by the state,4 or the wish of an indi-
vidual Muslim teacher to wear a headscarf while teaching in a primary school.5

2 . T H E I M P A C T O F C H R I S T I A N I T Y O N E U R O P E A N
N A T I O N - B U I L D I N G

The history of nation-building has endowed each European state with its contingent
national identity that is inevitably entrenched in a specific ethno-religious shading.
For significant historical periods, European states and Christianity have been indis-
tinguishable, and the dominance of Christianity in the public order was established
long before states started endorsing a more liberal-democratic outlook.6 The fact
that European states were once homogeneously and unapologetically Christian
implies that this religion has been deeply entangled with both the state and the na-
tion.7 And even though, over time, the religious normative foundations of political
and legal institutions have gradually been replaced with more secular ones, many offi-
cially ‘secular’ states still openly embrace Christianity as part of their national heri-
tage. This heritage, and the historic contribution and public value of Christianity, is

3 Farrah Ahmed, ‘What Establishment Expresses’ (2022) 20 International Journal of Constitutional Law
818, 820.

4 Perovy v Russia App no 47429/09 (ECtHR, 20 October 2020).
5 Dahlab v Switzerland App no 42393/98 (ECtHR, 15 February 2001). Two other religious establishment

cases before the Court concerned the question whether the oath of office for lawyers in Greece and politi-
cians in San Marino were neutral enough for members of religious minorities. Alexandridis v Greece App no
19516/06 (ECtHR, 21 February 2008) and Buscarini and others v San Marino App no 24645/94 (ECtHR,
18 February 1999).

6 Roland Pierik, ‘Religion Ain’t Sacrosanct. How to Fight Obsolete Accounts of Religious Freedom’ (2015)
44 Netherlands Journal of Legal Philosophy 252.

7 Flavia Zanon and Giuseppe Sciortino, ‘The Newest Diversity Is the Oldest: Religious Pluralism and the
EU’ (2014) 14 Ethnicities 498, 501.
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up to today acknowledged in national mythologies, narratives, and symbols—overtly
or implicitly. The Westphalian system, and in particular the principle of cuius regio,
eius religio, strengthened the link between national identity and religion.8

This has generated a somewhat alienating situation: European states must now
take a neutral stance towards the religion that once formed their normative founda-
tion. This normative gestalt switch can never succeed fully because the Christian
heritage will always be an inescapable historical residue. So although ‘confessional’
Christianity, emphasizing religious creed, belief, and ritual worship, might have lost
its prominence in the European public sphere, ‘heritage’ Christianity, focusing on re-
ligion as a source of cultural legacy, identity, art, history, and/or belonging, remains a
hegemonic factor in European states that is hardly noticed, even by former
Christians who now identify as non-religious.9 Therefore, the liberal-democratic ideal
of state neutrality that all Convention States manifestly endorse misleadingly sug-
gests a level playing field of equidistance between on the one hand the state and on
the other hand various religions and different philosophies of life that are represented
in that particular society, including Judaism, Islam, secularism, humanism, and athe-
ism. In sum, debates on the (dis)establishment of majoritarian religious symbols in
European liberal democracies have emerged in the context in which this particular re-
ligion was once inextricably linked to each nation.

In contemporary political philosophical debates, liberal nationalists are aiming for
a resurgence of this historically dominant imprint of Christianity, not by appealing to
its inherent truth but by appealing to the role it can play in sustaining a sense of na-
tional continuity and being a ground for social cohesion. The latter is considered to
be an essential motivation of citizens who pursue liberal-democratic political goals
such as social justice.10 An additional argument is presented in terms of democratic
self-government, which presupposes a symbolic representation of the polity as a col-
lective self: ‘for the people to be sovereign, they need to form an entity and have a
personality.’11 And it is unavoidable that this ‘personality’ is built upon a shared his-
tory and traditions and that these impose a specific cultural shading on a particular
nation’s public sphere. As Sam Scheffler argues:

In enforcing the political culture . . . and so in shaping the broader national
culture, the state will inevitably be enforcing a set of practices and values that
have their origins in the contingent history and traditions of a particular set of
people. This is not in itself inappropriate, and there is in any case no alterna-
tive. The state can neither avoid promoting a national culture nor invent that
culture ab initio.12

8 Cecile Laborde and Sune Laegaard, ‘Liberal Nationalism and Symbolic Religious Establishment’ in Gina
Gustavsson and David Miller (eds), Liberal Nationalism and Its Critics: Normative and Empirical Questions
(Oxford University Press 2019) 176.

9 Sophie Anna Lauwers, ‘Religion, Secularity, Culture? Investigating Christian Privilege in Western Europe’
(2022) Early view, ahead of print Ethnicities 6.

10 David Miller and Sundas Ali, ‘Testing the National Identity Argument’ (2014) 6 European Political
Science Review 237.

11 Charles Taylor, ‘The Meaning of Secularism’ (2010) 12 The Hedgehog Review 23, 19.
12 Samuel Scheffler, ‘Immigration and the Significance of Culture’ (2007) 35 Philosophy and Public Affairs

93, 113.
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One can acknowledge this historical shading of the political culture, and that a
complete disestablishment of this religiously influenced national identity is unachiev-
able and unnecessary.13 At the same time, a non-self-reflexive (re-)endorsement of
the historically dominant ethno-religious character of a national identity is problem-
atic because it overemphasizes the history of a society but ignores its present and its
future. Liberal nationalists have reacted to perceived threats to national unity such as
globalization, immigration, and the (alleged) terrorist threat after 9/11 by falling
back on old and familiar symbols to reconfirm their shared identity. However, since
these symbols can themselves be controversial, the desire to foster a shared identity
can, especially in current pluralistic societies, turn into mechanisms of exclusion of
minority groups. The discussion on mandatory crucifixes in Italian public schools is a
case in point, as will be explained in the next section.

3 . T H E C E N T R A L R O L E O F T H E E U R O P E A N C O N V E N T I O N
The relation between religion, the liberal-democratic state, and symbolic religious es-
tablishment can be understood with reference to a web of normative concepts that
all point more or less in the same direction but are also quite different in terms of
their character and the domain they belong to.14 One central concept is the observa-
tion of the ‘fact’ that contemporary European societies are pluralistic. Two relevant
developments contributed to this pluralistic character are the secularization of society
and the migration of people with differing religious backgrounds, especially Muslims.
Another central concept in this debate is that of ‘state neutrality’—states’ obligation
to remain neutral towards religions and beliefs. The European Court postulates that
the state, in its relations to diverse denominations and beliefs, should be ‘the neutral
and impartial organizer of the exercise of various religions, faiths and beliefs.’15 A
third relevant and central concept is that of ‘freedom of religion’. To successfully
criticize undesired forms of symbolic religious establishment, citizens must formulate
their grievances in legal claims that are acknowledged by a relevant court. For citi-
zens of the Member States of the European Council, this ultimately implies that their
grievances should be presented as violations of the European Convention of Human
Rights, in particular the freedom of thought, conscience, and religion as protected in
Article 9. This Article is often relied on in conjunction with Article 14, which prohib-
its discrimination and guarantees and ensures that all citizens have equal access to
this right, regardless of, for example, whether they are members of a religious major-
ity or minority, and with Article 2 of the first Protocol, that protects religious liberties
of parents in education.16

13 Veit Bader, Secularism or Democracy? Associational Governance of Religious Diversity (Amsterdam
University Press 2007) 88.

14 The term ‘liberal democracy’ is employed here as shorthand for ‘constitutional liberal democracy’, which
refers to a political doctrine that favours the protection of fundamental rights, democratic decision-
making, and the rule of law. Some authors include in the description of the doctrine the fact of religious
and cultural plurality and the presence of the regulated market.

15 Refah Partisi (The Welfare Party) and others v Turkey App nos 41340/98, 41342/98, 41343/98, and
41344/98 (ECtHR, 13 February 2003) para 9.

16 Less relevant for this discussion is the ideal of the separation of church and state because it does not con-
cern the interference of the state in the internal dealings of (minority) religions.
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Instances of symbolic religious establishment, and issues of religious freedom in
general, have long been undisputed—the first Article 9 case was only taken up by
the European Court in the mid-1990s. But in the last decade, quite a number of
high-profile cases, including some concerning symbolic religious establishment, have
become the subject of intense European debate. In the Lautsi case, the Italian gov-
ernment sought to hold on to the legally obligated presence of the Christian crucifix
in a sensitive area of the public sphere: classrooms in public schools where young
children are educated. A second well-known example of symbolic establishment of
Christianity is the Swiss ban on the construction of Islamic minarets, the aim being
to preserve the Christian character of its national landscape, which is, of course, dot-
ted with church steeples. This ban was also supported by the majority of the popula-
tion (57.5 per cent), during a binding referendum. The appeal before the European
Court, lodged by Swiss Muslim groups, was declared inadmissible by the Court on
the—slightly formalistic—ground that they could not claim to be the ‘victim’ of a
violation of the Convention.17 Article 34 of the Convention does not allow for com-
plaints in abstracto alleging a violation of the Convention—the prohibition of actio
popularis.18 The Court had previously accepted in very exceptional cases that certain
people are capable of being affected as indirect or potential victims. The Court
decided that the applicants were neither direct nor indirect victims, in the way the
family of a deceased person can sometimes be, since they had not argued that they
might be envisaging building a mosque with a minaret in the near future. Thus, they
had not shown that the constitutional provision in question was likely to limit their
religious freedom. The mere possibility that this might be the case at some point in
the more distant future was not sufficient in the Court’s view to see the Swiss
Muslim groups as potential (or indirect) victims.

As mentioned earlier, justifying this symbolic religious establishment is a very con-
tested and volatile area. It is relevant that the two Lautsi verdicts were highly contro-
versial and virtually diametrical, and each had their own distinct groups of supporters
and critics. The first judgment primarily provoked angry reactions from political
actors, including the Italian government and nine other governments that intervened
before the Grand Chamber. The second verdict was primarily criticized by academ-
ics, who were surprised that the, in their eyes, careful legal analysis in the first verdict
was rejected out of hand via a reference to the margin of appreciation that seemed
too easy.19 The following sections will unpack this controversy by analysing the two
verdicts from the three perspectives mentioned above: legal, political, and pragmatic.

17 Ouardiri v Switzerland App no 65840/09 (ECtHR, 28 June 2011) and Ligue des Musulmans de Suisse and
Others v Switzerland App no 66274/09 (ECtHR, 28 June 2011). See also the press release: Prohibition on
Building Minarets in Switzerland: Applications Inadmissible (ECHR 101, 8 July 2011).

18 Council of Europe, Practical Guide on Admissibility Criteria (2021) 15.
19 See, among others, Andreas Follesdal, ‘Religion and the State: The ‘Lautsi’ Case of the European Court

of Human Rights About Crucifixes in Italian Class Rooms’ in Dirk Ehlers and Glaser Hennig (eds), State
and Religion: Between Conflict and Cooperation (Nomos 2020); Roland Pierik, ‘State Neutrality and the
Limits of Religious Symbolism’ in Jeroen Temperman (ed), The Lautsi Papers: Multidisciplinary
Reflections on Religious Symbols in the Public School Classroom (BRILL/Martinus Nijhoff 2012); Lorenzo
Zucca, ‘Lautsi: A Commentary on a Decision by the ECtHR Grand Chamber’ (2013) 11 International
Journal of Constitutional Law 218; Dimitrios Kyritsis and Stavros Tsakyrakis, ‘Neutrality in the
Classroom’ (2013) 11 International Journal of Constitutional Law 200.
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4 . T H E L E G A L P E R S P E C T I V E
This section presents an internal legal analysis of questions surrounding symbolic re-
ligious establishment such as in the Lautsi case. I conceptualize the legal perspective
as the assessment of the community of relevant legal scholars on the way the
European Court of Human Rights should rule in a specific case, that is most in line
with a correct interpretation of the Convention and Protocols, conceived as the liv-
ing instrument as it developed up to this decision, and without (the Court) anticipat-
ing any possible political reactions to that ruling afterwards. Before this legal
perspective on symbolic religious establishment can be elaborated, it is essential to
set out some of the background of the role of the European Court within the
Council of Europe and of the division of legal labour between the European Court
and Convention States.

A. Primarity, Subsidiarity, and the Margin of Appreciation
The aim of the Council of Europe, at its inception in 1949, was to achieve greater
unity between ‘like-minded European countries’ and their ‘common heritage of polit-
ical traditions, ideals, freedom and the rule of law’ in the aftermath of the Second
World War.20 The main tool to this aim was the establishment of the European
Convention on Human Rights and the accompanying European Court. Article 1 of
the Convention determines that the primary responsibility for offering effective pro-
tection of the Convention rights lies with the national authorities. Janneke Gerards
calls this the ‘principle of primarity’.21 The European Court’s ‘subsidiarity’ task main-
ly involves checking ex post whether the national authorities have indeed complied
with the obligations they have under the Convention.22 The idea of subsidiarity
implies that the Court is prepared to give national authorities some leeway regarding
how they implement their Convention obligations so that they can do so in a way
that is best suited to their national views and national (legal and constitutional)
traditions.

This leeway offered to states is called the ‘margin of appreciation’, which is a doc-
trine rather than a principle.23 The normative justification of this margin is ‘the inher-
ent indeterminacy of the Convention. Regardless of the powerful rhetoric of the
universality of human rights, there is relatively little consensus on the exact meaning
of fundamental rights.’24 The more pragmatic justification is that

national authorities are likely to be in a better position than the Strasbourg
institutions to obtain and assess relevant information, that drawing lines

20 Statute of the Council of Europe, opened for signature on 5 May 1949, 87 UNTS 103, art 1 (entered
into force 3 August 1949).

21 Janneke Gerards, General Principles of the European Convention on Human Rights (Cambridge University
Press 2019) 5.

22 For a reassessment of the shifting roles of the European Court and the Convention States in guaranteeing
the protections of the European Convention, see Robert Spano, ‘The Future of the European Court of
Human Rights—Subsidiarity, Process-Based Review and the Rule of Law’ (2018) 18 Human Rights Law
Review 473.

23 Steven Greer, ‘The Interpretation of The European Convention on Human Rights: Universal Principle or
Margin of Appreciation?’ (2010) 3 UCL Human Rights Review 1, 2.

24 Gerards (n 21) 161.
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between Convention rights, and between Convention rights and legitimate
public interests, may involve weighing difficult and controversial political issues
rather than merely addressing narrow technical legal ones, and that there may
be a range of equally defensible places where such lines could be drawn, each
of which may attract support from sections of public opinion in the state con-
cerned, and some of which may be more appropriate in some Member States
than in others.25

Even though the margin of appreciation has, over time, become ‘a cornerstone of
the Convention system’, Stijn Smet argues that its actual role remains underdeter-
mined: ‘the Court has never fully explained what the margin of appreciation exactly
is or does. Commentators have attempted to fill the gap, but many have found the
concept to be particularly elusive.’26 John Merrills notes that the application of the
margin of appreciation is ‘fraught with difficulty’.27 Steven Greer concludes that the
‘most striking characteristic’ of the application of the margin by the European Court
‘remains its casuistic, uneven, and largely unpredictable nature’.28 This ‘unpredictable
nature’ primarily concerns when and why the Court grants states a ‘certain’, a ‘nar-
row’, or a ‘wide’ margin of appreciation.

There is not much dispute over the fact that states have little to no margin of ap-
preciation in the context of absolute (non-derogable) Convention rights, for ex-
ample, the prohibition of torture or slavery. However, the margin of appreciation for
Articles 8–11 personal freedom rights is not consistently determined by the Court.
As we saw in the last section, the Grand Chamber granted Italy a wide margin of ap-
preciation in the Lautsi case. To what extent is such a decision justified, according to
the logic of the Convention and the Court? Can we provide a theory-based argument
that determines the width of this margin in cases of symbolic religious establishment?

B. The Margin of Appreciation and Symbolic Religious Establishment
As mentioned in the last section, the European Court tends to give national author-
ities a wide margin of appreciation in cases where a national authority is ‘better
placed’ to resolve a problem than the Court itself. Take, for example, a private dis-
pute between two or more citizens, each claiming that their individual human
rights are at stake in their internal conflict—for example, the freedom of speech
of one citizen whose defamatory utterances possibly violate another’s freedom
of religion.29 When balancing these clashing human rights, there is no a priori reason

25 Steven Greer, ‘Universalism and Relativism in the Protection of Human Rights in Europe: Politics, Law
and Culture’ in Petr Ahgha (ed), Human Rights between Law and Politics The Margin of Appreciation in
Post-National Contexts (Hart 2017) 28.

26 Stijn Smet, ‘When Human Rights Clash in ‘the Age of Subsidiarity’: What Role for the Margin of
Appreciation?’ in Petr Ahgha (ed), Human Rights between Law and Politics The Margin of Appreciation in
Post-National Contexts (Hart 2017) 57.

27 John Merrills, The Development of International Law by the European Court of Human Rights (Manchester
University Press 1993) 153.

28 Greer (n 23) 3.
29 The argument presupposes that this is an isolated conflict between two private citizens, with no direct or

indirect link to the state’s endorsement of religion and no suspicion of a majoritarian abuse of state
power. In that sense, Otto-Preminger-Institut v Austria is not a pure case. It initially revolved around a
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for the Strasbourg Court to doubt the state’s ability and willingness to treat both
clashing rights with the equal respect and concern they deserve. In addition, there is
no reason for the Court to suspect that the state intends to abuse its power by incor-
rectly balancing individuals’ human rights because it is in pursuit of majoritarian
goals or objectives. Third, given that such conflicts are usually deeply embedded
within the domestic context, the state in its role as democratic legislator might be
better suited than a supranational court to offer all relevant human rights their due
space, either by aiming to prevent such conflicts occurring or by reaching a context-
ual compromise in situations in which such rights clash. Indeed, if such rights clashes
can be prevented or solved via democratic laws, the process of public deliberation
and arriving at a democratically supported solution will generate more legitimacy
than legal decisions made by the European Court.30 Basically, when seen from the
perspective of the protection of Convention rights, a range of equally defensible posi-
tions might be available and when different solutions might fit better in different so-
cietal contexts, protecting the state’s mandate through a wide margin of appreciation
is appropriate and prudent.31 The European Court should initially leave it to the
state to find an adequate way to secure the rights protected by the Convention and
should only intervene if it is clear that the state did not succeed in doing so.

These arguments that defend prima facie support for a wide margin of appreci-
ation in certain cases also make it clear why having this wide margin is less obviously
helpful in other cases, including those concerning symbolic religious establishment
by the state. In relation to such activities, the classic paradox is that the nation-state
is both the first line of protection of individual human rights and simultaneously the
primary threat to the very same human rights of religious minorities. In such cases,
Convention rights primarily function as a counter-majoritarian ‘heat shield’, protect-
ing individuals against possible abuses of power by their government.32 Situations in
which state policies seek to achieve a certain public good, at the expense of
Convention rights of some of its citizens, always run the risk of being classic cases of
the conflict between the will of the democratic majority and the protection of minor-
ity rights. After all, the limitation clause in Article 9 allows the right to freedom of
thought, conscience, and religion to be limited ‘for the protection of public order,
health or morals, or for the protection of the rights and freedoms of others’, but this
can only be done under very strict conditions. In such cases, the European Court can
play an important counter-majoritarian role against the abuse of power.

So, where there are good democracy-enhancing arguments in favour of a wide mar-
gin of appreciation in the cases of private conflicts between citizens, there are similar-
ly strong rule-of-law-enhancing arguments against a wide margin of appreciation in
cases where the European Court can protect citizens against possible abuses of
power by their government.33 The latter arguments apply when a case concerns the

conflict between two private parties, but since it concerned the religious feeling of adherents to the major-
itarian religion, there is good reason to suspect an abuse of majoritarian power. Otto-Preminger-Institut v
Austria App no 13470/87 (ECtHR, 14 January 1993).

30 Smet (n 26) 66.
31 Greer (n 23) 3.
32 Smet (n 26) 56.
33 Pierik (n 19) 208.
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polity’s core identity, especially when this identity is expressed in religious symbol-
ism, and when state support could clash with Convention rights. In such cases, it is
inaccurate, maybe even misleading, to argue that states are ‘in a better position’ than
the European Court to balance Convention rights and public interests. On the con-
trary, the Court should recognize that it is the court of last resort regarding the pro-
tection of counter-majoritarian Convention rights of individuals. It should not too
habitually adopt an overly deferential position towards the state.34 This implies that
the Court should, in principle, not grant a wide margin of appreciation in such cases
of symbolic establishment of majoritarian religions. As we shall see in section 4.C,
this was indeed what the Second Section of the Court did in the Lautsi case—it did
not even mention the margin of appreciation in its verdict. However, the Grand
Chamber overruled the Second Section’s decision by explicitly invoking a wide mar-
gin of appreciation. How can the discrepancy between these two judicial decisions be
explained?

C. The Margin of Appreciation in the Lautsi Case
The Italian Government argued before the Second Section of the Court that national
authorities should enjoy ‘a wide margin of appreciation in relation to such complex
and sensitive questions, closely linked to culture and history’, including ‘the display
of a religious symbol in public places’.35 But the Second Section was not convinced
and concluded that the obligatory crucifix display violated the European Convention
because states have an obligation ‘to refrain from imposing beliefs, even indirectly, in
places where persons are dependent on it or in places where they are particularly vul-
nerable.’36 The Second Section contended that, although the crucifix might have vari-
ous meanings, the religious meaning is predominant, and its presence in classrooms
goes beyond the use of symbols in specific historical contexts.37 Accordingly, the
Second Section concluded that the obligatory presence of crucifixes violates Article 2
of the first Protocol:

The Court cannot see how the display in state-school classrooms of a symbol
that it is reasonable to associate with Catholicism (the majority religion in
Italy) could serve the educational pluralism which is essential for the preserva-
tion of “democratic society” within the Convention meaning of that term . . . .
It is of the opinion that the practice infringes those rights because the restric-
tions are incompatible with the State’s duty to respect neutrality in the exercise
of public authority, particularly in the field of education.38

As explained in section 4.B, this judgment and conclusion of the Second Section
is a textbook example of the protection of the counter-majoritarian Convention
rights of individuals since the arguments of the Italian government were a thinly

34 Smet (n 26) 57.
35 Lautsi I (n 1) para 48.
36 ibid para 38.
37 ibid paras 51–52.
38 ibid paras 56, 57.
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veiled mix of constitutional and identity arguments. For many Italians, the crucifix
not only symbolizes Christianity but has also been an important symbol during the
long and difficult process of building the Italian unitary state. As the Italian govern-
ment explained before the Second Chamber:

The democratic values of today were rooted in a more distant past, the age of
the evangelic message. The message of the cross was therefore a humanist
message which could be read independently of its religious dimension and was
composed of a set of principles and values forming the foundations of our
democracies. As the cross conveyed that message, it was perfectly compatible
with secularism . . . . In conclusion, as the symbol of the cross could be per-
ceived as devoid of religious significance, its display in a public place did not in
itself constitute an infringement of the rights and freedoms guaranteed by the
Convention.39

However, this emphasis on the historic importance of the crucifix for the Italian
state-building process clashes with the contemporary constitutional obligation of the
state to be inclusive towards members of (non-)religious minorities for which the
crucifix has a less benign, or even offensive, meaning. The Italian state even went
one step further. Although it acknowledged that the crucifix has religious origins, it
simultaneously emphasized that in the school classroom it should be understood pri-
marily as a secular symbol:

It also had an ethical meaning which could be understood and appreciated re-
gardless of one’s adhesion to the religious or historical tradition, as it evoked
principles that could be shared outside Christian faith (non-violence, the equal
dignity of all human beings, justice and sharing, the primacy of the individual
over the group and the importance of freedom of choice, the separation of pol-
itics from religion, and love of one’s neighbour extending to forgiveness of
one’s enemies).40

In addition, an Italian administrative Court is quoted in the case as arguing that ‘it
is easy to identify in the constant central core of Christian faith, despite the
Inquisition, despite anti-Semitism and despite the crusades, the principles of human
dignity, tolerance and freedom, including religious freedom, and therefore, in the last
analysis, the foundations of the secular State.’41 Apparently, this Italian Court
assumed that these principles are equally self-evident for Italian citizens with a
Catholic, Muslim, or atheistic background. Therefore, ‘the crucifix should be
regarded not only as a symbol of a historical and cultural development, and therefore
of the identity of our people, but also as a symbol of a value system: liberty, equality,
human dignity and religious toleration, and accordingly also of the secular nature of

39 ibid para 35.
40 ibid.
41 ibid para 15.
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the State—principles which underpin our Constitution.’42 This Italian administrative
Court acknowledged that ‘religious symbols in general imply a logical exclusion
mechanism’ and that ‘the logical mechanism of exclusion of the unbeliever is inher-
ent in any religious conviction, even if those concerned are not aware of it.’
However, it continued by explaining that:

the sole exception being Christianity [in which] the faith in an omniscient god
is secondary in relation to charity, meaning respect for one’s fellow human
beings. It follows that the rejection of a non-Christian by a Christian implies a
radical negation of Christianity itself, a substantive abjuration; but that is not
true of other religious faiths, for which such an attitude amounts at most to the
infringement of an important precept.43

Both the arguments made by the Italian state and the remarks of the Italian ad-
ministrative Court point to a fatal ‘category mistake’ by blending constitutional and
majoritarian religious arguments and by being oblivious to the fact that the symbol
of the crucifix can have a diametrical impact on persons with non-majoritarian con-
victions. Why did the Italian authorities assume, without providing any supporting
argument, that Catholic, non-Catholic, and ex-Catholic citizens view the crucifix as a
symbol of liberty, equality, human dignity, and religious toleration, when it is clear
that it also symbolizes crusades, the Inquisition, anti-Semitism, and discrimination
against homosexuals and women? As Susanna Mancini has argued at length:

In both conflicts over majority as well as over minority symbols, [domestic]
courts and legislators tend to secularize the meaning of religious symbols and
interpret them according to the sensitivities, prejudices, and claims of the ma-
jority. On the one hand, the religious significance of majority (Christian) sym-
bols is watered down and interpreted in “cultural” terms, not as the symbols of
a given religion, but rather as indicia of the historical and cultural dimensions
of national identity. On the other hand, minority—and particularly Islamic—
symbols are interpreted as expressions of cultural and political values and prac-
tices which are at odds with liberal and democratic ones.44

Despite strenuous efforts by the Italian state to culturize the crucifix, it remains in-
escapable that the cultural significance it embodies nowadays remains inextricably
linked to the unequivocal confessional nature it has as a Catholic symbol: ‘the two
are necessarily linked together and cannot be separated.’45 The crucifix has a signifi-
cant meaning for a majority of people, primarily because of its religious origin, but

42 ibid para 15.
43 ibid.
44 Susanna Mancini, ‘The Power of Symbols and Symbols as Power: Secularism and Religion as Guarantors

of Cultural Convergence’ (2009) 30 Cardozo Law Review 2629, 2631.
45 ibid. Mancini also mentions a joint declaration by three Catholic missionary communities that argued

against the obligatory display of the crucifix in state schools because it would reduce the Christian reli-
gious symbol par excellence to a mere symbol of European civilization and culture.

Symbolic Religious Establishment Within the European Convention � 133

D
ow

nloaded from
 https://academ

ic.oup.com
/ojlr/article/11/1/122/6961572 by M

aastricht U
niversity Library user on 21 February 2023



for members of minority religions, it can be offensive—precisely for the same
reason.

When religious symbols are presented in governmental communications as histor-
ically and intrinsically linked to the core values of (that particular) liberal democracy,
the implicit but indispensable message the state communicates to its citizens is that
only one religion—Christianity—has a privileged relationship to these values, and
maybe even a monopoly.46 And this is precisely why the Second Section was correct
that the Court should not grant states a wide margin of appreciation when it con-
cerns such identity-related decisions, but, instead, should judge such decisions on
their content.

But this was not the end of the story. In 2011, the Grand Chamber overturned
the Second Section’s decision by concluding that:

the Contracting States enjoy a wide margin of appreciation in determining the
steps to be taken to ensure compliance with the Convention with due regard
to the needs and resources of the community and of individuals . . . The set-
ting and planning of the curriculum fall within the competence of the
Contracting States. In principle it is not for the Court to rule on such ques-
tions, as the solutions may legitimately vary according to the country and the
era.47

Critics argued that in the Lautsi II verdict, the Grand Chamber failed to imple-
ment human rights in a principled way and failed to adopt a robust counter-
majoritarian position to protect the human rights of people from a religious minority.
When a state shows such an unawareness of its own biases when it is fulfilling its
negative state obligations, it is clear that an external supranational Court is in a better
position to balance Convention rights and public interests. When such a case
emerges in Strasbourg, alarm bells should be ringing loud and clear, and the Court
should recognize its counter-majoritarian role immediately.48 As Letsas concludes:

Entrusting the government to filter illicit majoritarian motives out of its poli-
cies would make it a judge in its own case and is unlikely to succeed. Courts
by contrast are less vulnerable to majoritarian pressures and are more likely to
“smoke out” policies based on illicit motives, which is an argument in favour of
strong judicial review of legislative action.49

In conclusion, this section presented the internal legal perspective: an assessment
of the way the European Court of Human Rights would rule in a specific case that is
most in line with a correct interpretation of the Convention and Protocols, con-
ceived as the living instrument as it developed up to this decision, and without

46 Laborde and Laegaard (n 8) 180.
47 Lautsi II (n 1) paras 61–62.
48 cf Giulio Itzcovich, ‘One, None and One Hundred Thousand Margins of Appreciations: The Lautsi Case’

(2013) 13 Human Rights Law Review 287.
49 George Letsas, ‘The Margin of Appreciation Revisited. A Response to Follesdal’ in Adam Etinson (ed),

Human Rights: Moral or Political? (Oxford University Press 2018) 306.
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anticipating any possible political reactions to that ruling. In cases in which space is
sought by the state for symbolic recognition of the dominant religion, the European
Court should be aware of its counter-majoritarian role and should not adopt a pos-
ition towards the state that is too deferential. From this legal perspective, the Lautsi I
decision is more in line with the general thrust of the Convention as a living docu-
ment than Lautsi II. In such controversial cases, this legal perspective can be con-
trasted with a political perspective, as will be described in the next section.

5 . T H E P O L I T I C A L P E R S P E C T I V E
The Grand Chamber thus concluded that the power of states to choose symbols that
represent it is in principle within the margin of appreciation.50 One widely suggested
explanation of the significant difference between the two Lautsi verdicts is that the
first generated the most widespread opposition in the history of the European
Court: ‘The political response to the Chamber’s judgment in Lautsi is without prece-
dent in European human rights terms. It caused a storm of political controversy in
Italy and elsewhere in Europe.’51

This brings us to the second, political perspective, the preferred solution of a spe-
cific case by the democratic majority in the relevant Convention State, which some-
times differs significantly from the decision of the Court. Silvio Berlusconi, the
Italian Prime Minister at the time, stated on the first Lautsi decision: ‘This decision
is not acceptable for us Italians. It is one of those decisions that make us doubt
Europe’s common sense.’52 In addition, no less than 10 Convention States inter-
vened before the Grand Chamber on the side of Italy, arguing that ‘states should not
have to divest themselves of part of their cultural identity simply because that iden-
tity was of religious origin’.53 In addition, these Contracting Parties argued that the
Second Section had mistakenly confused the concept of neutrality with secularism:
‘the position adopted by the Chamber was not an expression of the pluralism mani-
fest in the Convention system, but an expression of the values of a secular State.’
They concluded that ‘state symbols inevitably had a place in state education and that
many of these had a religious origin’ and that ‘states should not have to divest them-
selves of part of their cultural identity simply because that identity was of religious
origin.’54 These arguments are near-perfect expressions of the liberal nationalist pos-
ition as described in section 2.

Italy’s barely concealed threat was that if the Grand Chamber would confirm the
conclusions drawn by the Second Section, it would simply ignore the implications of
the judgement and would, in tandem with the intervening Contracting Parties, per-
haps even do so openly. Since such a large number of Contracting Parties expressed
their discontent with the first verdict so openly, the Court might have realized that

50 Lautsi II (n 1) para 68.
51 Dominic McGoldrick, ‘Religion in the European Public Square and in European Public Life—Crucifixes

in the Classroom?’ (2011) 11 Human Rights Law Review 451, 470.
52 As quoted in Susanna Mancini, ‘The Crucifix Rage: Supranational Constitutionalism Bumps Against the

Counter-Majoritarian Difficulty’ (2010) 6 European Constitutional Law Review 6, 6.
53 The Governments of Armenia, Bulgaria, Cyprus, the Russian Federation, Greece, Lithuania, Malta, the

Republic of San Marino, the Principality of Monaco, and Romania. Lautsi II (n 1) paras 47–49.
54 Lautsi II (n 1) paras 47–49.
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its legitimacy would be damaged beyond repair if it maintained the verdict. It
remains remarkable that Italy and its supporters barely engaged with the arguments
raised by the Second Section that a Convention right had been violated. Instead, crit-
ics were primarily upset by the fact that this supranational Court simply set aside the
clear will of the Italian democratic majority.

Of course, it remains mere speculation whether and if so to what extent this polit-
ical pressure actually caused the rather radical revision by the Grand Chamber. But a
more general argument can be made from this political perspective. If the will of a
national democratic majority should always prevail in sensitive cases like these, a
supranational human rights court like the European Court cannot fulfil the role it
was assigned in the Convention, which is to be an external supranational arbiter on
the concrete content of abstract human rights. Thus, we can ask the following ques-
tion: was the uproar against the first Lautsi verdict a legitimate reaction by these
Contracting Parties to protect democratically supported policy decisions against the
‘unelected activists in robes’ in Strasbourg? Or was it an ordinary power grab against
an unwelcome but legitimate counter-majoritarian decision by the Court?

A. National Democracy or Strasbourg Juristocracy?
In his discussion of the Lautsi case, Joseph Weiler contends that the European Court
is a ‘dialogical partner with the Member States Parties to the Convention’ and that it
‘is simultaneously reflective and constitutive of the European constitutional practices
and norms’.55 Weiler concludes from all this that the Court should not interfere
when there is diversity in the constitutional practice of the Member States. But, as
concluded in section 4.B, we could interpret the dialogical contribution of the Court
to constitutional debates also in a different, counter-majoritarian way.

Without supranational judicial oversight, the norms as formulated in the
Convention would often end up on the losing side. The Court has an important
counter-majoritarian role to play, especially when the state actively seeks to establish
religious symbolism and when this potentially clashes with the Convention rights of
minority religious groups. In such cases, the European Court should take its counter-
majoritarian role very seriously. But to what extent does this supranational human
rights court have its own independent role, beyond merely following the guidance of
‘the European consensus’?

Here we bump into a clear tension within the Convention structure. On the one
hand, the Court has been established by the Contracting Parties as an external supra-
national arbiter on the concrete content of abstract human rights in specific situa-
tions—and thus has an independent role. On the other hand, Contracting Parties
usually dislike the slap on the wrist when the Court concludes that a policy that is
very closely linked to their national identity violates the Convention rights of minor-
ity groups. The first Lautsi decision is a case in point. Another example is the 2015

55 Joseph Weiler, ‘Lautsi: Crucifix in the Classroom Redux (Editorial)’ (2010) 21 The European Journal of
International Law 1, 1.
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ruling of the Russian Constitutional Court that the execution of European Court
judgments could be refused when these contradict the Russian Constitution.56

Critics of the Strasbourg Court play the democracy trump card when they argue
that the Court is not allowed to declare a national policy in violation of the
Convention rights of minority groups when that policy has such broad democratic
support in the relevant society. But it seems to me that the democracy card is played
twice here, and not in a consistent way. The first time the democracy card was played
is when the Contracting Parties agreed to restrict their sovereignty by creating legally
binding obligations under international law to authorize the Strasbourg Court to en-
force these obligations. This obligation to comply with Strasbourg’s judgements is
the result of an explicit act that exercises the sovereign will of the Contracting Parties
through the power to make treaties under international law. Indeed, all Contracting
Parties decided in their respective sovereign capacities and through democratic pro-
cedures to accept the legitimacy of the European Court. As long as a state remains a
party to the European Convention, ‘sovereignty requires government officials to re-
spect their state’s decision to be bound by Strasbourg’s judgements’.57

This undermines the much-employed contradiction between the democratically
elected governments and the unelected judges who are not accountable to anyone.58

Indeed, ratifying the Statute of the Council of Europe is a self-binding act in which
Convention States consent that ‘the jurisdiction of the Court shall extend to all mat-
ters concerning the interpretation and application of the Convention and the
Protocols’ (Article 32(1)); ‘[i]n the event of dispute as to whether the Court has jur-
isdiction, the Court shall decide’ (Article 32(1)); and ‘the High Contracting Parties
undertake to abide by the final judgment of the Court in any case to which they are
parties’ (Article 46(1)). And this is especially relevant in the context of the European
Convention because, as Letsas argues, ‘the purpose of human rights treaties, unlike
that of many other international treaties, is to protect the autonomy of individuals
against the majoritarian will of their state, rather than give effect to that will.’59

So, in these discussions, the democracy card is played twice. In the first instance,
states, through the democratic process, make the self-binding decision to participate
in a human rights Convention, establishing a binding Court. In the second instance,
when a decision of that binding Court generates societal uproar, the democracy card
is played to dismiss the legitimacy of that verdict and the Court in general. But it
seems to me inconsistent to accept both appeals to democracy simultaneously: a

56 Maria Smirnova, ‘Russian Constitutional Court Affirms Russian Constitution’s Supremacy over
ECtHR Decisions’ (UK Constitutional Law Association 2015) <https://ukconstitutionallaw.org/2015/07/
17/maria-smirnova-russian-constitutional-court-affirms-russian-constitutions-supremacy-over-ecthr-deci
sions/>.

57 Letsas (n 49) 301.
58 Letsas is not convinced by the democratic argument: ‘I see no reason why a human rights court should

show deference towards indiscriminate measures, particularly since they are most often the product of
democratic neglect, rather than of proper democratic deliberation. And such neglect is often the result of
imperfections in the democratic process, in that the people who suffer from indiscriminate measures
(such as prisoners, immigrants, juveniles, children) do not have sufficient representation to influence the
legislative process’ ibid.

59 George Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford University
Press 2007) 79.
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state either accepts self-binding measures or it does not. Moreover, in a dispute be-
fore the European Court, the Contracting Parties have ample opportunity to present
their side of the story during the trial, so it seems to be inconsistent to give the state
a say both during the trial and after the trial.

Imagine Robin and Sascha, a cohabiting couple, constantly discussing their div-
ision of domestic labour. One night, a fight about who should do the dishes resulted
in a kind of ‘initial situation’ and a ‘constitutional moment’ in their relationship: a
relationship-threatening row that was ultimately resolved by a long late-night discus-
sion and an agreement on a kind of ‘interpersonal constitution’ concerning the div-
ision of labour. Robin does the laundry, Sascha does the dishes. If, two weeks later,
they run out of clean socks, while the dishes have been taken good care of, Robin
could, of course, mutter to never have liked the initial agreement and its outcome
anyway, and so decided not to acknowledge it. Are both partners reasonably allowed
to refer to their autonomous sovereignty to ignore their tasks? Or should Robin ac-
knowledge the kernel of the constitutional-like agreement they both agreed to and
their self-binding consent to its implication—that Robin is responsible for a steady
flow of clean socks?

Likewise, Convention States should think long and hard about which of the two
democratic trump cards they would like to play in relation to the European Court. It
seems to me that the initial agreement to constitutionalize fundamental rights
through setting up and participating in the Council of Europe, the European
Convention, and the Strasbourg Court has more force than the later choice to ignore
that Court’s inconvenient decisions.

Tom Hickey argues that in any democratic society over time a mode of political
exchange will emerge whereby citizens tend to argue for their preferred laws and pol-
icies on the basis of reasons they expect others to affirm or at least see as relevant:

where people begin to see themselves as equal citizens . . . there is likely to
come a pressure to adopt something like a “relevant reasons” mode. . . .
Insofar as this takes root in the public culture, it generates certain kinds of
more specific norms over time, which norms gradually – and for the time being
– come to constitute “points of reference that are manifestly pertinent or rele-
vant, by everyone’s lights, to issues of public policy.” And then these norms –
these “commonly avowable norms” – have a bearing on what kinds of policies
are seen as plausible, and what kinds are just off the table. They may not dic-
tate this or that policy outcome, but they make some kinds of outcomes more
likely, and others seem almost unthinkable.60

In a similar way, fundamental rights have over time been solidified in self-binding
higher-order documents—constitutions and human rights conventions—and these
documents have a semi-sacred status in political debates. They are not set in stone,
but at the same time they are more resilient than the average policy proposal. In that

60 Tom Hickey, ‘Legitimacy – Not Justice – And the Case for Judicial Review’ (2022) 42 Oxford Journal of
Legal Studies 893, 905; see also Tom Hickey, ‘The Republican Core of the Case for Judicial Review’
(2019) 17 International Journal of Constitutional Law 288.
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light, we could reconstrue the European Convention as a set of constitutional rights
that protects the basic common interests of all citizens that make up the Contracting
Parties. The European Court is the impartial arbitrator of this rights framework
which role is to force power-wielders to stay within the limits that are set within that
agreed framework, thereby securing citizens from being subject to arbitrary govern-
ment.61 And it cannot be emphasized enough what an achievement it is that this
supranational human rights court provides the individual right to petition and indi-
vidual redress for alleged Convention rights violations by Convention States.62

Moreover, it is important that this argument does not refer to an ancient docu-
ment with a mythical and intangible grounding. Instead, the European Convention
was actively and explicitly acknowledged only half a century ago by the Contracting
Parties, and this acknowledgement is time and again explicitly reaffirmed through the
assent to each and every new Protocol. And decisions made by the European Court
cannot be dismissed as based on a ‘view from nowhere Universalism’, since they are
based on the recently (re)affirmed Convention and Protocols.

We could therefore describe judicial review by the European Court as a non-
electoral ‘editorial’ mechanism which is a critical institutional supplement to demo-
cratically supported ‘authorial’ processes engaged in by the Convention States when
the Convention was drafted and reconfirmed through the Protocols.63 It is in essence
a self-binding process in which states have explicitly agreed that their policies should
remain within the rights framework that they agreed upon while ratifying the
European Convention.64 And this ‘editorial’ process of determining the meaning of
Convention rights must be autonomous to a certain extent because in many cases—
especially the contested ones—there is no unambiguous European consensus to
guide the Court. As Letsas argues:

If the primary aim of international human rights courts is to develop principled
human rights standards for all member states, then systematic deference to
democratic deliberation will seriously undermine it. This is for the additional
reason that the Strasbourg Court will have to defer to the decisions of forty-
seven different legislatures.65

Following this logic, Convention States should accept the legitimacy of the deci-
sions of the European Court as the final verdict on the way the Convention should
be understood. But sometimes they do not. To understand what this implies, we
need to move to the third, pragmatic perspective.

61 Hickey, ‘Legitimacy – Not Justice – And the Case for Judicial Review’ (n 60) 905.
62 Dimitrios Tsarapatsanis, ‘A Political Approach to Lautsi and Others v Italy’ in Damian Gonzalez-Salzberg

and Loveday Hodson (eds), Research Methods for International Human Rights Law Beyond the Traditional
Paradigm (Routledge 2019) 219.

63 Hickey, ‘The Republican Core of the Case for Judicial Review’ (n 60) 295; Hickey, ‘Legitimacy – Not
Justice – And the Case for Judicial Review’ (n 60) 902, referring to Philip Pettit’s work.

64 As such, Hickey argues that empowering a counter-majoritarian court to enforce agreed upon fundamen-
tal rights can be rooted in a republican account of democracy, and concludes that this argument is sup-
ported by the idea of legitimacy, properly understood, Hickey, ‘Legitimacy – Not Justice – And the Case
for Judicial Review’ (n 60) 911.

65 Letsas (n 49) 304.
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6 . T H E P R A G M A T I C P E R S P E C T I V E
Up to this point, a legal and a political perspective have been provided of the Lautsi
controversy as a case study of symbolic religious establishment. Yet, these two per-
spectives do not tell the story in its entirety. To understand the controversy in full,
we need to include a third perspective that takes the overall legitimacy of the supra-
national human rights system into account. The primary aim of the European
Convention is to sustain an efficient system of supranational human rights adjudica-
tion. The European Court is an important institution in this endeavour, but it cannot
accomplish this aim in isolation. For one thing, the Court ultimately relies on domes-
tic actors to effectively implement and enforce the Convention. More importantly, as
a supranational institution, it is critically dependent on the support of the
Convention States. The latter observation is essential to understanding the Lautsi
controversy. The Court can only fulfil its task when Convention States acknowledge
its legitimacy and, by and large, comply with its rulings. This requires the Court to
accumulate and maintain sufficient ‘reputational capital’ in the form of a general rec-
ognition of its authoritative standing.66

This highlights an important limitation to the European Convention’s supra-
national framework of human rights protection. The Court’s designated task is to
present an independent legal interpretation of Convention rights. This sometimes
implies making counter-majoritarian decisions that might be received negatively by
the Convention States, and cases of symbolic religious establishment are predomin-
ant examples. At the same time, the Court’s capacity to protect human rights is critic-
ally dependent on the support of the very same Convention States. Consider the
Lautsi I verdict. Even if we conclude—just for the sake of the argument—the Court
had reached a correct reading of the relevant Convention right in Lautsi I (cf section
4), and even if the political protest it generated had been based on an over-reliance
of the democratic legitimacy of the Convention State (cf section 5), the massive pro-
test of so many Convention States could not simply be dismissed by the Court.
Indeed, such protest-generating decisions might undercut the reputational capital of
the Court, undermining its role in the supranational system of human rights protec-
tion altogether.

This implies that the Court is forced in such cases to endorse a pragmatic ap-
proach, finding a balance between reaching substantial verdicts based on a correct in-
terpretation of Convention rights and, in the long run, maintaining the legitimacy of
the Convention system as a whole. Dzehtsiarou summarizes the dilemma of the
Court as follows: ‘its judgments should be independent enough to guarantee effect-
ive human rights provision and the judgments should also reflect the common pos-
ition of the Contracting Parties to be accepted by the respondent state and the other
Contracting Parties generally.’67 Indeed, the potentially unstable supranational sys-
tem of human rights protection implies that the survival of the system as a whole

66 Tsarapatsanis (n 62) 216.
67 Kanstantsin Dzehtsiarou, ‘European Consensus and the Evolutive Interpretation of the European

Convention on Human Rights’ (2011) 12 German Law Journal 1730, 1743.

140 � Oxford Journal of Law and Religion

D
ow

nloaded from
 https://academ

ic.oup.com
/ojlr/article/11/1/122/6961572 by M

aastricht U
niversity Library user on 21 February 2023



could sometimes trump the finding of a violation of a human right in a specific case,
even according to the best legal interpretation of the right in question.68

A. The Convention as a ‘Living instrument’ and Judicial Review
At the end of the day, the Convention and Protocols offer very few clues regarding
answering concrete questions like whether symbolic state establishment of the major-
itarian religion is a violation of Convention Rights.69 The formulation of Convention
rights and their limitation clauses is intrinsically underdetermined and not self-
executing, and it is ultimately the European Court that makes the final interpretation.
Moreover, it is generally accepted that the Convention is ‘an instrument of develop-
ment and improvement’ and not ‘an “end game” treaty which froze the state of affairs
that existed 60 years ago.’70

This implies that the European Court has a certain discretion to develop its own
jurisprudence and to formulate certain general principles for the interpretation of
Convention rights.71 Of course, this open character should not lead to arbitrary deci-
sions. Instead, the Court should strike a correct balance between stability and devel-
opment, in order to achieve two purposes simultaneously. On the one hand, the
Court should facilitate the continuing familiarity, acceptance, and domestic imple-
mentation of its judgments by the Convention States. On the other hand, the Court
should provide a dynamic reading of the Convention to ensure the effective realiza-
tion of its rights, which should be ‘interpreted in the light of present-day
conditions’.72

This living instrument doctrine presupposes that the Contracting Parties (must)
accept the present-day interpretations of the Convention by the Court, even though
those interpretations will be different from the Convention which they agreed to
some 60 years ago. Well-known examples are the legal interpretations of concepts
like ‘cruel punishment’ and ‘marriage’, which have changed significantly over the last
50 years. That does not entitle the Court to invent new legal concepts out of thin
air; at the same time, it does not entitle the Contracting Parties to dismiss out of
hand gradual evolutive interpretations of older concepts in the light of present-day
conditions.73 Janneke Gerards argues that the evolutive interpretation of the Court
should follow the path determined by the aim of the Council of Europe as laid down
in the Preamble of the Convention: the achievement of greater unity between its
members through the maintenance and further realization of human rights and fun-
damental freedoms.74

This is a delicate balancing act for the Court, a gradual process of two steps for-
ward and sometimes one step back in which the living instrument doctrine guides

68 Tsarapatsanis (n 62) 215.
69 Gerards (n 21) 161.
70 Dzehtsiarou (n 67) 1730.
71 Spano (n 22) 476.
72 Tyrer v the United Kingdom App no 5856/72 (ECtHR, 25 April 1978) para 183.
73 Dzehtsiarou (n 67) 1738.
74 Janneke Gerards, ‘Judicial Deliberations in the ECtHR’ in Nick Huls, Maurice Adams and Jacco Bomhoff

(eds), The Legitimacy of Highest Courts’ Rulings: Judicial Deliberations and Beyond (MC Asser Press 2009)
214.
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the development of the Convention jurisprudence while it is assumed that, over
time, the Convention States will generally accept and comply with the ensuing Court
rulings, where ‘comply’ should be understood in a flexible and open-ended way that
denotes a range of positions somewhere between full compliance and general non-
compliance.75 This two-steps-forward-one-step-back process also implies that the
Court must sometimes accept that it has to retreat when a specific verdict generates
too much opposition:

if there is a clear and present danger that States will not comply with a judg-
ment, especially when non-compliance as a response strategy seems to be
endorsed by a considerable number of States, then there is a powerful reason
to provide a morally suboptimal decision, such as the one that the Court opted
for in Lautsi II.76

In individual decisions, it is hard for the Court to predict whether Convention
States are ready to accept the verdict, not yet ready, or will never be ready to accept
a specific step in the development of Convention jurisprudence. It is clear, though,
that cases concerning symbolic religious establishment are more prone to be
criticized than others, because they affect the core of a national identity. Indeed, the
risk of non-compliance by Convention States was loud and clear in reaction to the
first Lautsi verdict. In other cases, the resentment may be more ambiguous, harder to
detect, or may only build up over time. At the same time, a bold verdict like Lautsi I
can also provoke discussions within a Convention State where the population at large
might be more convinced than the political establishment by the content of a verdict
and the legitimacy of the Court that delivers it. This could generate a national debate
on whether long-cherished elements of the national identity are still as important as
they once were. As such, following Weiler’s characteristic of the European Court as a
dialogical partner with the Parties to the Convention (cf section 5.A): it is not only a
dialogical partner with its democratic representatives but also with its population.

To summarize, given that the supranational status of the European Court, it is
critically dependent on the continuing support of the Convention States. It therefore
sometimes needs to take a step back when a verdict, even though it might be
informed by a correct reading of the Convention, would generate too much resist-
ance from Convention States. This has some counter-intuitive implications. For one
thing, the Second Section in Lautsi I, observed from a strict legal perspective, may
very well have arrived at the most consistent reading of the Convention, understood
as the living instrument it was at the time. The underlying idea of a living instrument
implies that the interpretation of the Convention develops over time and that the
Court may have acted too quickly and fallen out of step with the Convention States.
It could also imply that the Court’s interpretation went in a direction that seemed
wrong to the Convention States and will remain unacceptable to them in the long
run. All in all, this suggests that the living instrument-doctrine does not pave the way

75 Tsarapatsanis (n 62) 214.
76 ibid.
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to an unambiguous singular path forward. Instead, it can also sometimes be a process
of two steps forward and one step back.

Moreover, this more pragmatic analysis also makes clear that we need a more
nuanced approach than was given in the mere legal analysis in section 4, concerning
the application of the margin of appreciation, and whether or not the Court accepts,
and that it sometimes refuses to accept, controversial cases. Given the Court’s desig-
nated role in settling disputes concerning the right interpretation of Convention
rights in specific contexts, it cannot very openly acknowledge that it sometimes has
to give in to political pressure. For example, it might very well have been the case
that the Grand Chamber departed from the Lautsi I verdict for political reasons, and
that this was, all things considered, the best long-term strategy. But it would have
been very awkward to disclose the real grounds for the departure in an open, access-
ible, and transparent form.77

This might also explain why the European Court was not too eager to engage
with the politically controversial Swiss Minaret case, even though similar cases con-
cerning potential victims had been taken up by the Court earlier. The appeal, lodged
by Swiss Muslim groups was declared inadmissible by the Court on the ground that
they could not claim to be the ‘victim’ of a violation of the Convention.78 Indeed,
the applicants had not argued that they might be envisaging building a mosque with
a minaret in the near future. But the question remains whether the Swiss constitu-
tional prohibition of the building of minarets was limiting the religious freedom of
Swiss Muslims and whether they can be considered as indirect or potential victims of
the minaret ban. The most relevant analogy here is the Dudgeon case of 1981.79 A
homosexual man in Northern Ireland complained about legislation criminalizing sex-
ual acts between male adults. Even though he had not been convicted himself (yet),
the Court held that the legislation forced him to change his behaviour and therefore
affected him, and thus considered him a potential victim. The Court thus requires a
specific impact of the law on the applicant’s potential behaviour to grant the status of
potential victim. The decision to declare the claim of the Swiss Muslims inadmissible
implies an explicit choice at forehand that having a minaret from which the muezzin
calls the faithful to the mosque to pray does not fall within the freedom of religion.
Again: one can only speculate why the Court made this choice. Given the fact that
the minaret ban was highly controversial from the very start, from a legal perspective
one would expect the Court to want to address this issue. From a pragmatic perspec-
tive, on the other hand, it is very much understandable that the Court passed up this
opportunity.

7 . C O N C L U S I O N
This article discussed the role of the European Court in limiting the manoeuvring
space Convention States have for symbolically acknowledging religion symbolism in
the public sphere. It has become clear that these cases paradigmatically exemplify an

77 ibid.
78 Ouardiri v Switzerland (n 17) and Ligue des Musulmans de Suisse and Others v Switzerland (n 17). See also

the press release: Prohibition on Building Minarets in Switzerland: Applications Inadmissible (ECHR 101, 8
July 2011).

79 Dudgeon v the United Kingdom (ECtHR, 22 October 1981, Series A no 45).
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inherent tension within the Convention structure. On the one hand, the Court has
been established by the Contracting Parties as an external supranational arbiter on
the concrete content of abstract human rights in specific situations—and thus has a
somewhat independent role. On the other hand, the European Court is critically de-
pendent on the continuing support of the Convention States. The analysis revolved
around the two rather contradictory Lautsi decisions and the equally contradictory
sets of critique they generated. Given the highly controversial character of this case, a
mere legal analysis of the case does not suffice, because it ignores the potentially un-
stable supranational position in which the European Court finds itself in the constel-
lation of the European Convention. Therefore, this article also provided a political
and a pragmatic analysis of the case. The European Court must sometimes make a
tragic choice between individual justice in a concrete case and the long-term overall
protection of the human rights system through the European Convention. It could
therefore be the case that in a correct strict legal reading, the mandatory crucifixes in
Italian public schools were indeed a violation of the Convention and Lautsi I was the
soundest answer from an internal legal perspective. At the same time, given the high-
ly politically sensitive character of the issue and the high risk of a serious undermin-
ing of the long-term legitimacy of the Court, it was the best pragmatic choice of the
Court to ultimately give Italy a wide margin of appreciation in Lautsi II.

The distinction between a legal, political, and pragmatic analysis can therefore
explain why counter-majoritarian decisions by the supranational European Court
about symbolic religious establishment in Convention States are so controversial.
Pragmatic considerations about the long-term stability of the supranational system of
human rights protection remain invisible in a mere legal analysis. For example, where
a legal analysis might prefer a clear determination of the precise role of the margin of
appreciation in judicial decision-making, a more pragmatic approach might prefer
a more indefinite role, giving the Court some room to backtrack if necessary.
Pragmatic considerations concerning the stability of the Convention system as a
whole and intimately linked to the sensitivity of the particular issue within a society,
might in some cases trump legal considerations on merits of the particular issue be-
fore the Court. Given that the Court cannot openly acknowledge that it is sometimes
required to make legally suboptimal decisions to uphold the system as a whole, such
decisions can be confusing if they are only viewed from a legal perspective. They can
be clarified when the legal analysis is accompanied by a political and pragmatic
analysis.

A C K N O W L E D G E M E N T S

An earlier version of this article was presented at a conference entitled State
Neutrality and Religious Diversity in the Public Sphere and Public Education in Europe at
Hasselt University (Belgium) in March 2022. Many thanks to Stijn Smet and the an-
onymous reviewers for this journal for their in-dept comments and suggestions on
an earlier version of this article.

144 � Oxford Journal of Law and Religion

D
ow

nloaded from
 https://academ

ic.oup.com
/ojlr/article/11/1/122/6961572 by M

aastricht U
niversity Library user on 21 February 2023


