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A Consumers’ Europe? Common Market Governance Between
Consumers and Commerce, 1960s-1990s

Koen VAN ZON

For decades, the most tangible experience many Europeans had in their daily lives of
European integration were the goods and services they consumed on the common
market.1 The most profound impact on people’s daily lives came with the Schengen
Agreement entering into force in the mid-1990s and the subsequent introduction of
the euro that this material experience changed profoundly.2 Several scholars have
therefore highlighted the importance of consumer law and policy in the context of
the legitimation of European integration. They have tended to see it as part of the
‘people’s Europe’-agenda which allegedly emerged during the 1970s and 1980s.3
This article shows, however, that the position of consumers in the Community has
always been understood to be inextricably bound up with its legitimation. The legi‐
timation of the European Economic Community (EEC), has been subject to contes‐
tation and change since its very creation, and conceptions of the consumer interest
were closely connected to such debates.4 The aim of this article is to investigate the
relation between conceptions of the consumer interest and the legitimation of Euro‐
pean integration more broadly, through the lens of the history of Community con‐
sumer governance.

By its very nature, consumer protection was a topic that sparked controversy in
the European Community. The EEC’s dominant legitimating account was that con‐
sumers stood to profit automatically from economic integration, since cross-border
trade and competition would broaden their choice of products and drive down
prices.5 The identification of this objective “common good” allowed for the depoliti‐
cisation of the relation between the interests of consumers and commerce, and the
emergence of a distinct style of technocratic governance. Advocates of consumer
protection challenged this notion of the objective common good, because undesirable
commercial practices could negatively affect the choice, quality, safety and price of
goods and services. With this criticism came ideas about consumer governance and

1. In writing this article, I had the good fortune to be able to interview and write Ludwig Krämer who,
through his personal experience as a former ECPS official, provided invaluable information, refer‐
ences and comments for the article. My thanks go out to him and Liesbeth van de Grift, Alessandra
Schimmel, Brigitte Leucht and Karin van Leeuwen who provided comments on earlier drafts of this
article.

2. K.R. MCNAMARA, The Politics of Everyday Europe. Constructing Authority in the European Uni‐
on, Oxford University Press, Oxford, 2015, pp.8-10 and 91-134.

3. Cf. S. PUKALLUS, Representations of European Citizenship since 1951, Palgrave Macmillan, Bas‐
ingstoke, 2016, pp.93-134; C. STERNBERG, The Struggle for EU Legitimacy: Public Contestation,
1950-2005, Palgrave Macmillan, Basingstoke, 2013, pp.76-102.

4. On the contested legitimation of European integration, see: K. VAN ZON, Assembly Required. In‐
stitutionalising Representation in the European Communities, PhD thesis, Enschede, 2019, pp.9-30.

5. C. STERNBERG, op.cit., pp.22-39.
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the representation of the consumer interest, be it through shaping policy output or
through reforming the modes and institutions of policymaking themselves.

The main question in this article is why consumer governance developed as it did
from its emergence in the 1960s through to the early 1990s, and how the underlying
conception of the consumer interest related to the legitimation of European integration
at large. Because of the aforementioned entanglement of the interests of consumers
and commerce, the premise of this article is that consumer governance in the Com‐
munity is best visualised as a triangular arrangement between Community, consumers
and commerce. Each of these relations was characterised by mutual tensions. The
development of European consumer governance can be studied by looking at the way
in which proponents of consumer protection perceived and addressed those tensions
and sought to reconfigure the triangle. In that light, the Community institutions must
not be seen as unidimensional entities, but as forums where different approaches
could exist in harmony, in opposition or in parallel, in changing coalitions and dy‐
namics.

Underlying the different conceptions of the triangular relation between Commu‐
nity, commerce and consumers were constituting ideas about capitalism and legiti‐
macy. Historians of consumerism have tended to portray the EU’s relation with con‐
sumers predominantly in the light of neoliberalism. In the neoliberal conception,
consumers were “sovereign” actors who had the final say on the common market
through their purchasing power and individual choice. With this neoliberal concep‐
tion came a view of the common market as an economic as well as a political sphere.
Neoliberals portrayed the market as “the democratic forum par excellence”, which
was a way to give primacy to the Community as a market project rather than a political
project.6 Historians of European integration have shown, however, that this neoliberal
conception was but one of the economic doctrines shaping Community governance.
There was no “inevitable advent of neoliberalism” – instead, the governance of the
common market was an amalgamate of different, often competing sets of economic
ideas and governance practices.7

Consumer governance is a clear manifestation of the Community’s multifaceted
character. In order for it to work, it had to reconcile an agenda of social protection
with the free market logic that had informed the creation of the common market in
the first place. Scholars of consumer law and policy have therefore long characterised
it as “Janus-faced”.8 Consumer governance was driven by agents of change, but was

6. Cf. N. OLSEN, The Sovereign Consumer: A New Intellectual History of Neoliberalism, Palgrave
Macmillan, Cham, 2019, pp.251-255; F. TRENTMANN, Empire of Things: How We Became a World
of Consumers, from the Fifteenth Century to the Twenty-First, Harper, New York, 2016, pp.559-560.

7. L. WARLOUZET, Governing Europe in a Globalizing World: Neoliberalism and Its Alternatives
Following the 1973 Oil Crisis, Routledge, London, 2018, pp.1-8. See also: A. ANDRY et al., Re‐
thinking European Integration History in Light of Capitalism: The Case of the Long 1970s, in:
European Review of History: Revue Européenne d’histoire, 4(2019), pp.553-572.

8. N. REICH, Europäisches Verbraucherrecht, Nomos, Baden-Baden, 1996, p.56. Cited in: T. WIL‐
HELMSSON, The Abuse of the ‘Confident Consumer’ as a Justification for EC Consumer Law, in:
Journal of Consumer Policy, 3(2004), pp.317-337, here p.319.
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shaped through compromises with other, more dominant policy preferences. Under‐
standing the development of consumer governance therefore requires studying these
agents of change, be they Commission officials, politicians, societal actors or other‐
wise, as much as the structures that either obstructed or facilitated this change. What
is key here is the notion that structure is not something external to actors, but that
they consciously or unwittingly reproduce it, and that it is in fact structure that largely
enables their agency. Structure thus has both a constraining and an enabling effect,
and actors always have a choice to act against prevailing ideas and institutional con‐
straints and to thus set about changing them.9

This article sets out to trace the development of consumer governance from the
founding of the common market to the Treaty of Maastricht. It starts off by exploring
the political and institutional context in which it first emerged, and identifying the
actors which pushed for strengthening consumer protection in the Community. From
these early beginnings, it then follows the development of consumer protection unit
within the European Commission from the 1970s onward, zooming in on the insti‐
tutional development of the unit, but also its policy making practices and the discourse
in which it clothed its policies. The article then goes on to see how these developments
relate to the general development of Community governance during those years, and
how the overall development of Community consumer governance impacted on the
triangulation between the Community, consumers and commerce.

Two conceptions of European consumer governance

Histories of European consumer protection policy often take 1972 as their starting
point. That year, the political leaders of the Community convened in Paris, where
they called upon the Commission to “strengthen and coordinate action for protecting
the consumer”.10 The summits of the early 1970s were oriented on strengthening the
popular legitimation of European integration, with the one in Copenhagen in 1973
yielding the Declaration on European identity and the one in Paris the year after
setting the date for the first direct European elections in 1979. The communique of
the 1972 summit was not the zero hour of European consumer governance, however.
More than anything, it was a symbolic gesture, marking the accession of Denmark,
Ireland and the United Kingdom to the Community.

A decade earlier, two competing views on the consumer interest had already
emerged independently from each other within the European Commission. In the
Directorate-General (DG) for Competition (henceforth: DG IV), an ordoliberal view
emerged of the consumer interest as being served primarily through a well-function‐

9. A. GIDDENS, The Constitution of Society: Outline of the Theory of Structuration, Polity Press,
Cambridge, 1984, pp.14-28.

10. The first summit conference of the enlarged Community, in: Bulletin of the European Commu‐
nities, no. 10, Luxembourg, 1972, pp.9-26, here p.19.
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ing market economy. In the DG for Agriculture (henceforth: DG VI), on the other
hand, a social democratic view emerged on the consumer interest as being served
through representation and social protection.11

Originally, the Treaty establishing the European Economic Community (EEC)
did not provide an explicit basis for protecting consumers on the common market it
created. The Treaty only made a commitment in the broadest terms to improving the
living conditions of citizens by generating economic growth.12 DG IV soon emerged
as the most important DG in the pursuit of that goal, with its emphasis on the stim‐
ulation of cross-border competition and the tackling of restrictive trade practices. DG
IV was led by Hans von der Groeben, a former official from the Finance ministry
under Ludwig Erhard, whose economic thought was defined by the West-German
brand of ordoliberalism and its core concept of the social market economy.

To ordoliberals like Von der Groeben, the market economy hinged on the figure
of the free consumer who, through exercising free choice between products and sup‐
pliers, was key in establishing an efficient market order. Competition policy was a
way to maximise consumer choice and to guarantee low prices, by combatting re‐
strictive trade practices and encouraging cross-border competition. In the ordoliberal
conception, competition policy was therefore the cornerstone of common market
governance and the best guarantor of economic growth.13 Von der Groeben empha‐
sised at various occasions that competition policy was not just liberal in orientation
but social as well, because it put the consumer and his needs and prosperity cen‐
tral.14 Because of this social component in this market order, consumers did not re‐
quire dedicated protection. Nonetheless, a small Consumer Protection Unit, consist‐
ing of three officials, was set up within DG IV in 1968.15 Its aim was primarily to
improve the supply of product information to consumers, which would aid consumers
in exercising their freedom of choice and thus improve the functioning of the common
market.

The ordoliberal conception of common market governance was fundamentally
different from that of Agriculture Commissioner Sicco Mansholt, who devised the
Common Agricultural Policy (CAP) according to a social democratic agenda. Central
to the CAP was a system of fixed prices for agriculture produce, meant to guarantee

11. A-C. KNUDSEN, Farmers on Welfare. The Making of Europe's Common Agricultural Policy,
Cornell University Press, Ithaca, 2009, pp.9-14.

12. Treaty establishing the European Economic Community, Rome, 1957, Preamble and article 29D.
13. K. SEIDEL, DG IV and the Origins of a Supranational Competition Policy. Establishing an Eco‐

nomic Constitution for Europe, in: W. KAISER, B. LEUCHT, M. RASMUSSEN (eds.), The History
of the European Union. Origins of a Trans- and Supranational Polity 1950–72, Routledge, London,
2009, pp.129-147, here 131-133; N. OLSEN, op.cit., pp.86-97.

14. Cf. H. von der GROEBEN, Policy on competition in the EEC, in: Supplement to the Bulletin of the
European Community, no. 7–8 (July/August 1961), pp.1-30, here p.24; IDEM., La politique de
concurrence dans le marché commun, Bad Godesberg, 31 February 1961, p.10. Both retrieved from
http://aei.pitt.edu, 2 September 2020.

15. L. KRÄMER, European Commission, in: H-W. MICKLITZ et al. (eds), The Fathers and Mothers
of Consumer Law and Policy in Europe: The Foundational Years 1950-1980, European University
Institute, Florence, 2019, pp.23-54, here p.24.
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a stable income for farmers, the kind of market interventionism that ordoliberals
tended to abhor.16 DG VI therefore approached consumers very differently from DG
IV. After all, food production catered to the most basic of consumer needs, and came
with questions of affordability and food safety. In 1962, DG VI introduced the first
legislation on food safety, namely a list of additives that were allowed in the pro‐
duction of food.17

Mansholt realised that consumers ultimately paid for the CAP’s price system at
the counter. In the Netherlands, where he had been Agriculture Minister, consumer
organisations had therefore been included in the so-called productschappen, sectoral
committees which had a voice in shaping policy in a specific product group.18 Taking
this neocorporatist system as a model, Mansholt set up advisory committees within
DG VI for the different agricultural product groups which included agricultural inter‐
est groups, the food processing industry, trade unions and consumer organisations.
Most of these organisations had already built up a strong presence in Brussels during
the late 1950s, but for consumer organisations, no European peak organisation ex‐
isted. Both the European Commission and the European Parliament were aware of
this lacuna.19

Aiming to remedy this shortcoming, Mansholt invited consumer representatives
from across the Community to Brussels in 1961, calling upon them to organise them‐
selves at the European level. As he professed in a speech two years later: “The big
question of the day is how consumers can make their voices heard”.20 As a result of
Mansholt’s call, 1962 saw the creation of a European peak consumer organisation
called the Bureau Européen des Unions de Consommateurs (BEUC), with financial
aid from the European Commission. Not only was BEUC included in the different
advisory committees, it was also one of the six organisations to be included in the
newly set up Consumers’ Contact Committee, established at DG VI.21 The committee
was intended as a platform for allowing consumer organisations to strengthen their
position in the Community and to enhance their access to the European Commission,
as well as to encourage them to formulate unified positions on questions of Commu‐

16. Cited in: Q. SLOBODIAN, Globalists. The End of Empire and the Birth of Neoliberalism, Harvard
University Press, Cambridge MA, 2018, p.191.

17. L. KRÄMER, EEC Action in Regard to Consumer Safety, Particularly in the Food Sector, in:
Journal of Consumer Policy, 4(1984), pp.473-485, here p.475.

18. Cf. J. VAN MERRIËNBOER, De moeizame start van de Consumentenbond, in: Politieke Opstel‐
len, 18(1998), pp.52-69, here pp.64–66; J. VAN MERRIËNBOER, Mansholt. Een biografie, Boom,
Amsterdam, 2nd ed. 2008, pp.169-174 and 262-267.

19. Schriftelijke vraag no. 49 van mevrouw Strobel aan de Commissie van de Europese Economische
Gemeenschap, in: Publikatieblad van de Europese Gemeenschappen, 25.11.1961, pp.1465-1466.

20. Cited in: M. DUMOULIN (ed.), The European Commission, 1958-72. History and Memories, Pub‐
lications Office of the EU, Luxembourg, 2007, p.172.

21. The organisations included in the Comité de contact apart from BEUC were the International Con‐
federation of Free Trade Unions (ICFTU); the International Confederation of Christian Trade
Unions (ICCTU); the International Union of Family Organizations and the European Community
of Consumer Cooperatives (Eurocoop). See: J. MEYNAUD, Les Consommateurs et Le Pouvoir,
Études de Science politique, Lausanne, 1964, pp.424-426.
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nity policy. The Commission only provided financial support to the member organi‐
sations, however, not to the Contact Committee’s secretariat. It suffered from a num‐
ber of problems, but its finances were the most dire, and led to its member organisa‐
tions disbanding it in 1972.22

Following the Paris summit that year, a new advisory body for consumer repre‐
sentatives was set up. This so-called Consumers’ Consultative Committee (CCC)
could issue opinions not just on agriculture, but on all fields of Community policy
and, crucially, it could do so at its own initiative. This was a unique competence for
a Community advisory body, and one that would not be given to the Economic and
Social Committee until 1974. Nevertheless, the CCC was called a committee and not
a council, because such a moniker would draw too much “attention to the body”.23

Acting as the secretariat for the CCC was the newly set up Environment and Con‐
sumer Protection Service (ECPS). The ECPS was an independent horizontal service,
meaning that it was not attached to a particular DG, but that it could operate wherever
the health and safety of consumers and the environment were at stake.24 It was a
fusion of the unit for consumer protection at DG IV, and a unit for environmental
protection at the DG for the Internal Market.25

While the Paris summit marked the political commitment of European leaders to
protecting the consumer interest, it was really the affirmation of a development that
had already started within the European Commission. It was in full accordance with
the market logic within DG IV, as well as the aim of social protection within DG VI
to ensure that the position of consumers on the common market was such that both
consumers and the market could thrive. Symbiotic as these early beginnings of con‐
sumer governance may have been, the tension between the market orientation and
the aim of social protection would continue to characterise European consumer gov‐
ernance.

Consumers as a countervailing power

The push for consumer protection policy came not just from the Commission and the
Council. The European Parliament and the Economic and Social Committee saw in
the consumer an underrepresented figure in whose name they could bolster their rep‐
resentative function. With a potential backing of the millions of consumers in the
Community, these institutions felt emboldened to challenge the dominant market

22. Consumer Representation in the European Communities, Official Publications Office of the EC,
Luxembourg, 1983.

23. HAEC, COM (73) 1505, Legal Service of the Commission. Legal basis for the establishment of a
Consumers Consultative Council, 02.08.1973, pp.2-3.

24. Consumer Representation in the European Communities, op.cit., p.11.
25. L. KRÄMER, EEC Consumer Law, Story Scientia, Louvain-la-Neuve, 1986, par. 54. The Consumer

Protection Unit within DG IV continued to exist until the creation of a separate DG for consumer
protection in 1981.
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orientation among European policymakers. The fact that they represented a minority
point of view is apparent in their use of language on the subject, which was clothed
in a rhetoric of opposition and reform. With this confrontational language, these in‐
stitutions not just aimed to strengthen the agency of consumers on the common mar‐
ket, but also their own agency as representatives of those consumers. The ECPS
tapped into the same language of opposition and reform when it presented its first
policy programme in 1975.

During the 1960s, the European Parliament was the stage for the Community’s
most heated debates about the consumer interest. The biggest point of contention was
competition policy, for which Hans von der Groeben unfolded his plans in 1961.
Before the European Parliament, he professed a deep-seated belief in a market mech‐
anism where consumer demand and supply would be “so attuned to another by the
play of prices that the maximum of satisfaction results”. The Dutchman Gerard
Nederhorst criticised him on behalf of the socialist group for presenting a plan in
which “the consumer simply does not exist”. To socialists, competition policy served
to protect consumers by asserting public control over concentrations of economic
power. According to Nederhorst, competition policy therefore had to involve “coun‐
tervailing powers” which represented the consumer interest vis-à-vis those of com‐
merce.26

Nederhorsts’ advocacy of the consumer interest and consumer representation was
in line with the plans of his party colleague Mansholt in that area. Originally, some
social democratic parties had been reticent towards the EEC which they saw as a
predominantly capitalist free trade enterprise, but by the early 1960s, most of them
were coming round to the idea that they could also use the EEC as a platform to
advance the interests of underrepresented groups, such as consumers. In 1969, for
example, the European Parliament adopted a socialist group resolution which called
for “the strengthening of the consumer on the common market” in terms of regulation
and representation. The resolution concluded that while the common market had
strengthened the purchasing power of consumers beyond expectation, there was little
to protect consumers from the possible risks and drawbacks that came with market
integration. In order to compensate for those downsides, the resolution called for
strengthening the Contact Committee and for strengthening the consumer delegation
in the Economic and Social Committee.27

In the plenary debate on the subject, the socialist spokesman acknowledged that
consumer representation already existed, such as the Consumers’ Contact Committee
and other agricultural consultative committees, but that their role was of a predomi‐
nantly technical nature.28 What they envisioned was a more political kind of consumer
representation, in the vein of the activist consumer movement that Ralph Nader was

26. HEP [Handelingen van het Europees Parlement], Assembly, 19.10.1961, pp.208 and 226-227.
27. OJ [Official Journal of the European Communities] C 17, 12.12.1969, pp.4-5.
28. Débats du Parlement européen, Séance du mardi 21 janvier 1969, p.7.
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in the midst of building at the time in the United States.29 Nader’s opposition against
large corporations and support for protective regulation had broad appeal on the left.

The socialists’ call for strengthening consumer representation in the Economic
and Social Committee was primarily directed at the member states, since national
governments proposed candidate members. Of the 101 seats, two thirds were reserved
for representatives from business associations and organised labour. The third group
brought together “various interests”, including consumers, but only one member was
marked as a consumer representative when the Committee was inaugurated in
1958.30 This number grew only slowly, despite calls by the European Parliament and
the Economic and Social Committee, to seven by 1977.31

Another reason why the socialist group called for a strengthening of consumer
representation in the Economic and Social Committee was because trade unions were
reluctant to take up the cause of consumers. Trade unions tended to see economic
relations through the lens of the dichotomy between capital and labour, and the in‐
terests of consumers were often at odds with those of workers. Low consumer prices,
for example, generally meant low wages for workers. To many trade unionists, de‐
fending the consumer interest therefore equalled cosying up to capitalism – a stance
that began to shift during the 1970s. As a result, trade union representatives long saw
consumer representatives as competitors. They argued that the third group under‐
mined the efficacy of the Economic and Social Committee and even lobbied for the
group’s abolition.32

Such a sense of competition not just existed within the Economic and Social
Committee, but also between the Economic and Social Committee and the CCC. The
CCC, after all, had been established without consultation of the Economic and Social
Committee, which caused its members to feel bypassed in their advisory role on
consumer affairs. Indeed, it appeared as if the CCC had been set up by the Commission
as an exclusive platform for consumer representation, since its reports were con‐
sidered internal proceedings and not made available outside the Commission.33

Following the 1972 Paris summit, the Commission thus saw an opportunity to
really put forward a claim that it represented consumers. This started with the policy
programme that the ECPS drew up in the wake of the summit, the first draft of which
was finished in December 1973. The rhetoric of the four-year programme was rem‐
iniscent of the oppositional language of the European Parliament and the Economic
and Social Committee. Coming from inside the Commission, however, this stirred

29. On Ralph Nader’s global appeal, see for example: M. HILTON, Prosperity for All. Consumer Ac‐
tivism in an Era of Globalization, Cornell University Press, Ithaca, 2009, pp.55-65.

30. On the institutionalisation of the Economic and Social Committee, see: K. VAN ZON, op.cit., pp.
307-331.

31. L. VAN DE GRIFT, Representing European Society. The Rise of New Representative Claims in
1970s European Politics, in: Archiv Für Sozialgeschichte, 58(2018), pp.263-278, here p.269.

32. Ibid., pp.271-277; H.-W. MICKLITZ et al. (eds), op.cit., p.24.
33. HAEC, BAC 131/1983-141, Exposé de M. Scarascia Mugnozza, Vice-Président de la Commission,

[…] sur la “Mise en œuvre du programme d’action de la Communauté relatif à la protection et à
l’information des consommateurs”, 01.07.1975.
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quite some controversy among the member states, who had to approve the pro‐
gramme. The Permanent representatives refused to attribute it a binding legal status,
and the Italian Permanent representative raised objections to the analysis the preamble
made about the position of the consumer in the modern-day economy.34

In the contested passage, the programme stated that the consumer was “no longer
able to play his proper role as a balancing factor prescribed by economic theory”, due
to the expansion of markets and the growing complexity and diversity of commercial
practices. As a result, the consumer had come “to see himself as an individual with
very little bargaining power”.35 Part of the ECPS’s answer to this challenge was to
strengthen the rights of consumers on the common market, with “the right of repre‐
sentation (the right to be heard)” as one of the five pillars, for which the CCC was
the main platform. The version of the programme that was adopted by the Council in
April 1975 was toned down somewhat, but still emphasised that there was a structural
“imbalance of power between producers and consumers”.36

Much like the ECPS proposed to restore the agency that consumers had lost on
the modern-day market, its first programme ascribed a considerable amount of agency
to the ECPS. In its analysis, the consumer had become an atomised individual who
had not benefited from the breaking down of trade barriers like businesses had done.
The ECPS aimed to harness the collective power of consumers through representa‐
tion, and by protecting them with rights, regulation and information. As such, the
programme can be seen as an early manifestation of the ambition of turning the
Community into a ‘people’s Europe’ by developing policies aimed at serving the
popular interest.37 The controversy that the programme sparked was about more than
the contentious discourse alone. It conveyed the notion that the Community, as an
organisation, replicated many of the imbalances that existed in market capitalism.
Changing the position of consumers on the common market therefore required
wholesale reform of the common market and Commission governance. Considering
the modest size of the ECPS, the question is whether this apparatus had the agency
to effectuate any of the institutional change it implicitly set out to achieve.

The ECPS: consumer protection constrained

In proposing to correct the balance of power between consumers and commerce, the
ECPS attributed itself a considerable amount of agency as a representative of the
consumer interest. This discourse must be understood in the light of the societal as

34. Ibid., 760e réunion du Comité des Représentants permanents, 19.02.1975. Programme préliminaire
des Communautés européennes pour l’information et la protection des consommateurs, 20.02.1975.

35. HAEC, SEC (74)1939, A preliminary Community programme for consumer information and pro‐
tection, 06.05.1974, par.7-10.

36. OJ C 92/3, Preliminary programme of the European Economic Community for a Consumer Pro‐
tection and Information Policy, 25.04.1975, par. 2, 3, and 6-8.

37. C. STERNBERG, op.cit., pp.76-102.
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well as the institutional structures in which it emerged. An overview of the ECPS’
development throughout the 1970s and 1980s shows that it encountered many con‐
straints in the process of drafting consumer protection legislation and getting it
passed. While some of these difficulties were outside the Commission’s power, others
were a direct consequence of the way in which consumer governance was organised
in the Commission.

Of the external obstacles hampering the adoption of European consumer legisla‐
tion, the economic situation in the European and the political will of the member
states were the most pressing ones. The 1973 oil crisis, only one year after the Paris
summit, and the second one in 1979, caused a period of recession and economic
stagnation commonly referred to as Eurosclerosis. With high rates of unemployment
and inflation becoming the main political concerns in the Community, consumer
protection receded to the background. As a result, it was difficult to get consumer
protection legislation passed, because policy proposals were predominantly based on
the articles 100 and 235 of the EEC Treaty, which required unanimity. It was easy,
therefore, for member states which considered consumer protection to be their na‐
tional prerogative to block initiatives for a European approach.38

These obstacles meant that many proposals for directives by the Commission got
stranded in the Council. Between 1975 and 1980, the ECPS contributed to five pro‐
posals for so-called horizontal consumer protection legislation, pertaining to all
Community policy areas. Of those five, only two were accepted, and with substantial
alterations: one on foodstuff labelling, the other on unit pricing.39 These proposals
were successful because they harmonised the information provided to consumers and
thus effectively contributed to removing non-tariff barriers to trade. The proposals
that failed were seen more as regulatory interventions in the market, and often took
years to get implemented in some or other form. The Commission made a proposal
for a directive on product liability for defective products in September 1976, for
example, which was adopted by the Council only nine years later.40 On average, it
took five to six years for directives in the field of consumer protection to be passed
as Community legislation.41

38. A new impetus for consumer protection policy, in: Bulletin of the European Communities, Supple‐
ment 6/86 (1986) par.3-9.

39. HAEU [Historical Archives of the European Union], BEUC 41, Prospects for integration of con‐
sumer law and policy in the EC, speech by Tony Venables at Louvain-la-Neuve, 11.05.1981; HAEU,
BEUC 141, Confederation of the Socialist Parties of the European Community, Balance sheet of
the EEC Consumer Policy, 07.11.1983. The food labelling directive was not proposed by the ECPS,
but by the DG Internal Market.

40. Not only was it a controversial directive in the member states; the European Parliament held up the
directive for three years. Cf.: HAEU, BEUC 41, Prospects for integration of consumer law and
policy in the EC.

41. HAEP [Historical Archives of the European Parliament], Report drawn up on behalf of the Com‐
mittee on the Environment, Public Health and Consumer Protection on the Communication from
the Commission of the European Communities to the Council (Doc. 222/79) concerning an action
programme […] with regard to consumers, 08.10.1980, p.11.
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Evaluations in which the Commission scrutinised the lack of progress on the first
consumer protection programme predominantly identified the external factors men‐
tioned above as the culprits.42 Yet behind these public statements, it is clear that the
way in which the ECPS was embedded in the Commission posed fundamental chal‐
lenges to consumer protection in the Community, too. In 1976, the Secretary-General
of the Commission, Émile Noël, identified a number of problems in screening the
situation of the ECPS. According to Noël, the ECPS’ most pressing problem was that
it suffered from a lack of personnel. The consumer protection unit that had been set
up at the DG for Competition had only grown from three to five officials, despite the
commitment made at the Paris summit.43 By 1980, the total number of staff at the
consumer protection unit, including secretaries, was 20, which was still tiny compared
to a DG like Agriculture, which then employed over 660 people.44

Because of this lack of personnel, the consumer protection unit was often unable
to take files up itself, and was forced to try and convince other DGs to act as file
leaders instead, which they were often reluctant to do. Even when the ECPS did act
as a file leader, it was often faced with opposition from one or several DGs which
considered the file in question to be within their sphere of competence. All in all,
Noël observed, this meant that the ECPS was not always sufficiently informed about
the goings-on on files treated by the DGs, which forced the ECPS staff to spend an
inordinate amount of time solving conflicts of competence.45

Because of the marginal strength and prestige of the ECPS, consumer protection
was considered a lightweight portfolio, and one that Commissioners tended not to
give priority to. Carlo Scarascia-Mugnozza, the Commissioner who oversaw the
drafting and implementation of the first consumer protection programme, was con‐
sidered by ECPS staff to be a weak Commissioner who hardly took an interest in
consumer protection.46 The same was true for his successor Richard Burke, who was
disappointed by his portfolio which included consumer affairs.47 Nonetheless, Burke
did defend the ECPS when he signalled to Commission President Roy Jenkins that

42. A new impetus for consumer protection policy, op.cit.
43. See: e-mail exchange between the author and Ludwig Krämer, a former ECPS official from 30 April

2020.
44. HAEP, Report concerning an action programme…, op.cit., p.12 and Annex 1.
45. HAEU, EN 2417, Memorandum. Situation du Service de l’Environnement et structure de La Pro‐

tection des Consommateurs, date unknown; probably 1976.
46. Richard Burke was also considered to have little interest for consumer protection. Cf. Interview with

John Braun, conducted by Piere Tilly, 15.10.2015, p.8; Interview with Ludwig Krämer, conducted
by Christian van de Velde, 07.10.2011, pp.21-22. Both retrieved from http://archives.eui.eu/en/
oral_history, 09.04.2020; M. CARPENTIER, Unpublished memoires (Date and location unkown),
pp.45-46 and 76. Thanks to Ludwig Krämer for sharing this manuscript.

47. Burke was appointed Commissioner for Taxation, Consumer Affairs, Transport and Parliamentary
Relations in the Jenkins Commission. See: N.P. LUDLOW, Roy Jenkins and the European Com‐
mission Presidency, 1976-1980: At the Heart of Europe, Palgrave Macmillan, London, 2016, pp.
76–77.
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the ECPS had not been able to deliver on its objectives due to a lack of an “adequate
structure and sufficient personnel to carry out the tasks with which it is charged”.48

The most-heard solution to the ECPS organisational problem was turning it from
a horizontal into a vertical service, meaning that it would become a DG of its own.
This eventually happened in 1981 with the creation of DG XI for Environmental and
Consumer Protection.49 Most stakeholders reckoned, however, that this transforma‐
tion was mostly cosmetic. The fact that it coincided with the accession of Greece to
the Community fed into the suspicion that it was a “political decision”, as the director
of BEUC put it. Indeed, a Greek was named Director General of the newly formed
DG, and in terms of personnel and funds, the new DG hardly progressed – on the
contrary. In 1984, the Council proposed to cut the budget for the ECPS by fifty per‐
cent.50 Far from becoming the countervailing force it had set out to become in its first
programme, the ECPS encountered institutional constraints which not just made en‐
acting consumer protection legislation difficult, but also made the prospect of insti‐
tutional change seem highly unlikely. For such reform, it was more dependent on the
political commitment from member states.

The contested institutionalisation of consumer representation – a consumers’
ghetto?

By 1973, the bodies which represented consumer interests in the Community had
been put in place. Consumer representation remained a contentious point – first of
all because it remained up for debate which organisations could lay legitimate claim
to representing the consumer interest. A second related question was whether the
CCC was set up exclusively to grant consumer organisations access to the European
Commission. If the ECPS’ aim was to address the structural imbalance between the
interests of consumers and commerce, there was an argument to make the CCC reflect
that triangular relation. The great issue in this debate was essentially what would
strengthen the agency of consumer representatives more: insulating them from
representatives of commerce or bringing them together.

In the Contact Committee, the question of producer representation had been rather
a moot point, because it was part of a much larger system of advisory committees
where farmer groups and the food industry made out the largest share. Moreover,
commercial interest were thought to be represented by the peak organisation for con‐

48. HAEU, EN 2417, Communication from Mr. Burke to members of the Commission, 28.01.1977.
Burke’s request was met to only a limited extent. See: ibid., Draft reply to Mr Burke.

49. M. CINI, Administrative Culture in the European Commission: The Cases of Competition and En‐
vironment, in: N. NUGENT (ed.), At the Heart of the Union: Studies of the European Commissi‐
on, Macmillan Press, Basingstoke, 1997, pp.71-88, here p.81.

50. HAEU, BEUC 41, Prospects for integration of consumer law and policy in the EC, speech by Tony
Venables at Louvain-La-Neuve, 11.05.1981, p.5; BEUC 141, Confederation of the Socialist Par‐
ties…, 07.11.1983, op.cit. See also Interview with Ludwig Krämer, op.cit., p.28.

214 Koen VAN ZON

https://doi.org/10.5771/0947-9511-2020-2-203
Generiert durch Maastricht University, am 03.02.2023, 14:21:20.

Das Erstellen und Weitergeben von Kopien dieses PDFs ist nicht zulässig.

https://doi.org/10.5771/0947-9511-2020-2-203


sumer cooperatives Eurocoop. More controversial was the position of European trade
unions. There were two confederations, and both laid claim to the two seats that were
also attributed to the other organisations. As a result, they were quite strong in the
Committee, especially after these confederations fused into the European Trade
Union Confederation (ETUC) in 1973, which had little affinity with consumer pro‐
tection. The other organisations, meanwhile – BEUC, Eurocoop and the confedera‐
tion for family organisations (COFACE)– also had their own agendas, and grounds
to consider their priorities to be most representative of consumer interests.51 Hence,
the Contact Committee was not just underfunded, but divided as well.

Although the Contact Committee had not functioned to the liking of its members,
it was the readiest template for institutionalising consumer representation in the wake
of the 1972 summit. In response to the draft of the first consumer protection pro‐
gramme, however, the Italian Permanent representative insisted that the Commission
should study the representativeness of consumer organisations in the Community,
according to the criteria for consumer representation that existed in the different
member states.52 Despite this point being adopted in the first programme and carried
over into the second, there is no evidence that the Commission ever performed such
studies.53 What is certain is that the inclusion of corporate interests in the CCC was
never really considered, even though many business associations had shown interest
in joining it. According to the Commission, consumer organisations had to be facil‐
itated in coordinating their views on Community policy among themselves without
interference from business interests. The Commission considered it important for the
members of the CCC to enter into dialogues with producer groups, but argued that
this should be organised through special CCC hearings.54

There were many critics of this setup. Business associations were critical of what
they saw as an overly “corporatist” institutionalisation of consumer representation.
MEPs also regularly questioned the Commission on the motives for excluding trade
representatives from the CCC. To some, this meant that the CCC was founded on an
overly narrow definition of the consumer as the individual end-user of goods, which
excluded any form of commercial consumption. A second criticism was that the CCC
put consumer groups in an institutional isolation of sorts, which did not reflect rela‐
tions on the common market. In this context, the head of the ECPS, the Frenchman

51. J. MEYNAUD, op.cit., pp.385-387.
52. HAEC, BAC 131/1983-141, 760e réunion du Comité des Représentants permanents, 19.02.1975

(Programme préliminaire […] pour l’information et la protection des consommateurs).
53. Cf. OJ C 92/3, Preliminary programme of the European Economic Community for a Consumer

Protection and Information Policy, 25.04.1975, par. 19; OJ C 133/2, Second programme of the
European Economic Community for a consumer protection and information policy, 03.06.1981, par.
47(I) and 48.

54. HAEC, BAC 131/1983-141, Exposé de M. Scarascia Mugnozza…, 01.07.1975, op.cit.; OJ C 49,
Written question No 644/73 by Mr Jahn to the Commission, 27.04.1974, p.18.
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Michel Carpentier, even spoke of a “consumer ghetto”.55 In this setup, consumer
representatives had to come to a common standpoint amongst themselves, which
highlighted their mutual differences instead of their common ground vis-à-vis com‐
merce. This undermined their agency more than anything. As Carpentier reflected
later, this infighting made it difficult for them to reach a consensus and to make full
use of the right of initiative they possessed.56

In a 1977 internal report on the progress of consumer protection policy, Com‐
missioner Burke also concluded that the CCC did not function satisfactorily. He sug‐
gested that consumer organisations themselves did not help the situation due to their
“defensive” attitude. Too often, Burke argued, consumer organisations presented
their interests as opposed to those of producers, which made it difficult to achieve
consensus on consumer policy. Burke even suggested that this lack of a constructive
attitude explained in part why consumer organisations were less influential than many
other interest groups. Burke objected to what he called the “polarisation” between
the interests of consumers and producers.57 With that statement, Burke implicitly
distanced himself from the discourse of the first consumer protection programme. In
public appearances, he paid lip service to the notion of “tipping the balance” of power
in favour of consumers, but he did not want consumer representatives to simply
present the Commission with a “shopping list” of legislation that they wanted to see
implemented.58

The alleged preferential treatment for consumer organisations remained a sore
point for business interests in the Community, especially for the Comité des Orga‐
nisations Commerciales de la CEE (COCCEE), which represented retail trade. It had
been the most vocal protester of the CCC’s setup, and had an MEP enquire on their
behalf whether excluding COCCEE had not been an act of discrimination.59 COC‐
CEE did eventually get its way when it got included in a consultative committee with
consumer organisations and trade unions. In December 1977, the Commission name‐
ly set up a Comité Consultatif du Commerce et de la Distribution, launched at the
initiative of the DG Industrial Affairs.60 In an alarming letter, Michel Carpentier

55. See, for example: Débats du Parlement européen (12.12.1973), pp.108-109; HAEC, BAC
153/1990-76, Notes from meeting with government experts on consumer matters, 1-2 October 1973,
p.9, cited in: P. REEF, Giving Europe a Human Face. Public Legitimation Strategies and Citizen
Representation in the European Community, 1970s-1980s, Master’s thesis, Radboud University
Nijmegen, 2019, p.48.

56. M. CARPENTIER, op.cit. pp.66-67.
57. HAEC, BAC 131/1983-141, Communication de M. Burke sur la Politique de Promotion des Intérêts

des Consommateurs, 29.03.1977, par. 11, 22 and 23.
58. “The consumers’ voice in Europe – let us tip the balance”. Address by Commissioner Burke to the

European League for Economic Cooperation, 08.12.1977; “The European Community approach to
consumer protection”. Address of Burke to the Seminar of the US Council of the International
Chamber of Commerce, 17.09.1980. Both retrieved from http://aei.pitt.edu, 25.03.2020.

59. OJ C 49, Written question 683/73 by Jahn to the Commission (12.02.1974), 27.04.1974, p.24.
60. DORIE [Documentation et Recherche sur les questions Institutionnelles Européennes], Comité

Consultatif du Commerce et de la distribution institué par Décision Commission, 28.06.1978. Re‐
trieved from http://ec.europa.eu/dorie, 14.07.2020.
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warned that the creation of this committee was a thinly veiled attempt by Industrial
Affairs and COCCEE to get a grip on the field of consumer protection policy. If the
CCC was to play a role in redressing the balance between consumers and commerce
like it said in the first consumer protection programme, Carpentier felt that it was the
CCC that should enter into a dialogue with commercial interests, instead of these
commercial interests drawing consumer representatives into a direct dialogue on their
own terms.61

Skirmishes like these made clear that the ECPS had no monopoly on consumer
representation, and that any legitimate form of consumer representation should in‐
clude some form of representation of commercial interests. What is more, the limited
capacity of the ECPS to enact consumer protection legislation diminished the relative
weight of opinions issued by the CCC. A few years into the existence of the ECPS
and CCC, it was clear that they were marginalised players within the institutional
structure of the Commission. By the late 1970s, the combined approach of pursuing
horizontal Community legislation and dedicated consumer representation had osten‐
sibly reached an impasse.

The consumer-producer dialogue

The sense of European consumer governance being in an impasse became widespread
in the late 1970s – some even argued that “Community consumer policy is in cri‐
sis”.62 In that atmosphere, the ECPS prepared its second consumer protection pro‐
gramme. It was profoundly shaped by the experiences recounted in the previous two
paragraphs – first of all, the difficulty of ensuring consumer protection through le‐
gislative means, and second, the fact that the inclusion of commercial interest in
shaping consumer protection policy had almost become imperative. These structural
factors spurred the ECPS to look for ways out of the impasse outside the Commission,
and to the role that individual consumers and consumer organisations could play.

One of the ways in which the ECPS explored alternative approaches to consumer
protection was by organising conferences, where legal experts and practitioners pre‐
sented best practices. Some member states boasted large consumer organisations,
coupled with central authorities responsible for consumer protection legislation. It is
no coincidence that this was especially the case in Denmark and the United Kingdom,
whose accession marked the EEC’s commitment to consumer protection. Interesting‐
ly, the origins of the British authority responsible for consumer protection, the Office
of Fair Trading (OFT) were similar to that of the European Community, in that it too

61. HAEU, EN 2417, Note sur la création d’un ‘Comité Consultatif du Commerce et de la Distribution’.
Décision de la Commission, date unknown.

62. HAEP, Report concerning an action programme of the European Communities with regard to con‐
sumers. Rapporteur: John O’Connell, 08.10.1980, p.10.
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emerged in a policy environment that was previously concerned only with competi‐
tion.63

The first of the conferences organised by the ECPS was held in Montpellier in
1975, and predominantly concerned the question of redress for individual consumers,
which was listed in the first consumer protection programme as one of the basic rights
of European consumers. Beyond access to justice, however, some participants also
presented practices of so-called voluntary agreements. These voluntary agreements
were non-binding, non-legislative codes of conduct, which could be drafted unilat‐
erally by producers (self-regulation) or negotiated bilaterally (between producers and
consumer representatives). There were already examples at the time of transnationally
negotiated codes, often drafted by multinational corporations under pressure of
transnational coalitions of international organisations and/or NGOs.64

In the Community, the UK had the most advanced system for negotiating volun‐
tary agreements. The elaboration of voluntary agreements on consumer protection
was an explicit responsibility of the OFT. At the Montpellier conference, Gordon
Borrie, who worked for the OFT and went on to become its Director General, shared
his experience with voluntary agreements and the codes that had been successfully
negotiated thus far.65 With their system as an example, the British much preferred
European voluntary codes for consumer protection over binding Community legis‐
lation. This preference found quite a willing ear with the British officials of the
ECPS.66 Other ECPS officials were much more sceptical of the approach, but ac‐
knowledged that it could serve as a pragmatic way of introducing a new approach to
consumer governance that did not require a strong commitment from the ECPS.67

Thus, the ECPS’ second programme introduced the aim of encouraging a “dialogue
between consumers and producers/distributors”, with the aim of elaborating volun‐
tary agreements.68

63. T. BOURGOIGNIE, Consumer Law and the European Community: Issues and Prospects, in: T.
BOURGOIGNIE and D.M. TRUBEK, Consumer Law, Common Markets and Federalism in Europe
and the United States, De Gruyter, Berlin 1987, pp.89-261, here p.119; G.B. DOERN, S. WILKS,
The Prolonged Reform of United Kingdom Competition Policy, in: G.B. DOERN, S. WILKS (eds),
Comparative Competition Policy: National Institutions in a Global Market, Clarendon Press, Ox‐
ford, 1996, pp.140-179, here pp.142-152.

64. See, for example, the case of the voluntary code for the marketing of breast milk substitutes: M.
HILTON, op.cit., pp.137-140.

65. EUROPEAN COMMISSION, The judicial and quasi-judicial means of consumer protection. Sym‐
posium, Montpellier Faculty of Law and Economics with the Chamber of Commerce and Industry,
Montpellier, 1975, pp.221–222 and 287.

66. One of these officials, John Braun, had been involved in drafting different national and transnational
codes. For his CV, see http://archives.eui.eu/isaar/469, visited on 14 July 2020. According to Ludwig
Krämer, two British officials who joined the ECPS after Braun’s retirement in 1977 were also
receptive to the voluntary code approach.

67. Ludwig Krämer's suggestion.
68. OJ No C 133/2, Second programme of the European Economic Community for a consumer pro‐

tection and information policy, 03.06.1981, par. 5 and 47.
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To some extent, such dialogues between consumers and producers already existed
at the level of the Commission. The CCC organised hearings and dialogues with other
interest groups, such as the agricultural interest group COPA/COGECA.69 Burke’s
idea was, however, that these dialogues could be intensified and decentralised, as he
made clear in public speeches to consumer organisations as well as commercial
interest groups.70 With this new approach of a consumer-producer dialogue came a
different discourse as well, which bore the mark of Burke’s thinking. The programme
argued that the consumer protection policy pursued had hitherto been too “defensive”,
and that it should become more “open” and “positive”.71 Whereas the first programme
had emphasised the responsibility of the Commission to strengthen the position of
consumers on the common market, the second programme put more emphasis on the
agency of consumer organisations and individual consumers to make sure that their
interests were observed.

The second programme thus presented a different take on the triangular relation
between the Community, consumers and commerce. Had the first programme at‐
tributed agency to the ECPS in redressing the balance between consumers and com‐
merce, its role was now to encourage the consumer in becoming “a participant in the
preparation and implementation of important economic decisions which concern
him”. The programme admitted that individual consumers could achieve relatively
little on this front, but strikingly, it also warned that an “excessive growth in regula‐
tory powers can only serve to over-institutionalize the relationships between [con‐
sumers and producers]”.72 The ECPS thus conveyed the notion that it would deviate
from its ambitious agenda for consumer protection legislation, calling instead upon
societal actors to further the cause of consumers.

The ECPS’ call for intensifying the consumer-producer dialogue can be explained
through the lens of the structure-agency debate. If consumer protection was about
forcing producers to take the health and safety of consumers into account, there were
clear limits to what the ECPS could achieve in the institutional setting in which it
operated. Voluntary agreements were a fashionable approach at the time, and if the
ECPS was to show that it sought for new ways of improving consumer protection in
the Community, it had to seek for solutions outside the Commission that did not
require thorough reforms or an inordinate legislative commitment. The call for a
consumer-producer dialogue was thus a way for the ECPS to assert its agency by
exercising influence on the aspect of consumer governance it did control: the CCC

69. European Commission, Consumer protection and information policy. First report, Publications Of‐
fice of the EC, Luxembourg, 1977, p.55.

70. “The consumers’ voice in Europe – let us tip the balance”. Address by Burke, to the European League
for Economic Cooperation, 08.12.1977; “The European Community approach to consumer protec‐
tion”. Address by Burke to the Seminar of the US Council of the International Chamber of Com‐
merce, New York, 17.09.1980. Both retrieved from http://aei.pitt.edu, 25.03.2020.

71. Cf. OJ No C 133/2, Second programme of the European Economic Community for a consumer
protection and information policy, 03.06.1981, par. 4; HAEC, COM(1979) 336, Draft action pro‐
gramme of the European Communities with regard to consumers (Communication from the Com‐
mission to the Council), 25.06.1979.

72. Ibid.
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and its members. Incidentally, this assertion of agency also involved ascribing much
more agency to consumers and their representatives than the first consumer protection
programme had done – a representation of affairs that did not sit well with consumer
protection advocates.

The shadow of hierarchy

Although the second programme’s call for a consumer-producer dialogue did not
advocate a fundamental change in direction, consumer organisations and other con‐
sumer protection practitioners were quick to pick up on what they perceived as a
change in tone and approach. Their response to the call for a consumer-producer
dialogue is indicative of the ways in which the triangulation of Community, con‐
sumers and commerce was shifted during the 1980s, and how the ideas and practices
shaping consumer protection in the Community were subject to change. Above all,
consumer organisations feared that the Commission’s insistence on voluntary agree‐
ments meant that it was no longer prepared to take centre stage in shaping consumer
protection in the Community, instead leaving consumer organisations to their own
devices.

Consumer organisations had good reason to be sceptical of the new approach. The
kind of voluntary agreements that the ECPS propagated enjoyed no legally binding
status and could not be monitored or enforced, so there was no incentive for con‐
sumers and producers to negotiate them. The European Parliament was equally
critical, arguing in a report that it was only of added value in areas where it was
difficult for the Commission to legislate.73 There were signs, moreover, that the
ECPS’ call for a dialogue was rather haphazard. In 1977, when asked by an MEP
whether the Commission would encourage the drafting of codes of conduct in the
interest of consumers, the Commission showed no inclination to make any such
commitment.74 Indeed, no funds were reserved or plan for action drawn up to make
the consumer-producer dialogue work.75

The CCC therefore responded to the call with some scepticism. It did not oppose
voluntary agreements altogether, but insisted that they be negotiated on clear prede‐
fined terms, and would only concern affairs outside the reach of the Commission’s
prerogative to legislate on health and safety.76 Likewise, its member organisations

73. HAEP, Report concerning an action programme…, 08.10.1980, op.cit., pp.14-15.
74. OJ C 148, Written Question 949/76 by Lady Fisher to the Commission, 23.06.1977, p.31.
75. E-mail from Ludwig Krämer, 30.04.2020.
76. HAEU, BEUC 141, CCC analysis and proposals for a consumer policy in times of crisis, 05.07.1983,

pp.19-20; Ibid., Draft CCC opinion on the dialogue between manufacturers and consumers,
12.07.1989, p.2.
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had their reserves, but showed a willingness to engage in dialogues with pro‐
ducers.77 Beyond these constructive responses, there was also vocal criticism. Two
years into the implementation of the second programme, the University of Bremen,
with funding from DG XI, organised a conference on “soft law” in consumer pro‐
tection, a theme which included voluntary agreements. It convened participants from
the field of consumer law, representatives from consumer organisations and members
of DG XI, and they raised a number of concerns.78

All participants received a paper written by the European Consumer Law Group
(ECLG), a group of consumer lawyers who operated under the auspices of BEUC.
In that paper, the group argued that by advocating voluntary agreements, the Com‐
mission had “succumbed” to “a long-standing plea by industry” for deregulation. This
idea that voluntary agreements were part of a broader deregulation agenda was per‐
vasive at the Bremen conference.79 Based on his experiences, BEUC director Tony
Venables was also highly critical of the idea of a consumer-producer dialogue. He
argued that it was a “red herring”, meant to mask the structural problems underlying
European consumer governance, namely that DG XI and CCC did not function
satisfactorily. In Venables’ experience, the latter could therefore not function as a
platform for negotiating voluntary agreements.80

Fears of deregulation were widespread among advocates of consumer protection,
who saw it as part of a broader neoliberal agenda, in which free trade was paramount.
While deregulation was indeed a fashionable term in the early 1980s, it seems that it
was largely propped up as a ‘straw man’ in this debate. After all, the Commission did
not stop regulating altogether, and in cases where there was much competition on the
common market, industry tended to favour more instead of less regulation. The ex‐
periment with voluntary agreements was thus an attempt by the Commission to arrive
at a different policy mix – an act of reregulation rather than deregulation.81

77. HAEP, Committee on the Environment, Public Health and Consumer Protection. Public hearing on
consumer protection policy (Dublin, February 1980). Answers to the questionnaire by the Associ‐
ation of Family Organizations in the EC, the Union of Industries of the EC, Eurocoop and BEUC,
17.01-05.02.1980.

78. In fact, the ECLG paper was distributed among attendees of the conference. Cf. Issue Editor’s
Foreword, in: Journal of Consumer Policy, 2(1984), pp.111-113, here p.111.

79. Cf. EEC Perspectives. Editors’ Introduction, in: Journal of Consumer Policy, 2(1984), pp.269–270,
here p.269; EUROPEAN CONSUMER LAW GROUP, Non-Legislative Means of Consumer Pro‐
tection, in: Ibid., 2(1983), pp.209-224; E.H. HONDIUS, Non-Legislative Means of Consumer Pro‐
tection: The Dutch Perspective, in: Ibid., 2(1984), pp.137-156; T. BOURGOIGNIE, The Need to
Reformulate Consumer Protection Policy, in: Ibid., 2(1984), pp.307-321.

80. T. VENABLES, European Codes: A Red Herring, in: Journal of Consumer Policy, 2(1984), pp.
296-300, here p.296.

81. L. KRÄMER, EEC Consumer Law, op.cit., par. 416; S.K. VOGEL, Freer Markets, More Rules:
Regulatory Reform in Advanced Industrial Countries, Cornell University Press, Ithaca, 1996, 1-5.

A Consumers’ Europe? 221

https://doi.org/10.5771/0947-9511-2020-2-203
Generiert durch Maastricht University, am 03.02.2023, 14:21:20.

Das Erstellen und Weitergeben von Kopien dieses PDFs ist nicht zulässig.

https://doi.org/10.5771/0947-9511-2020-2-203


At the same time, there was little evidence of successfully negotiated voluntary
agreements at the Community level, on consumer protection or other areas.82 Con‐
sumer organisations engaged in talks with the European Advertising Tripartite (EAT),
for example – a field in which Commissioner Burke was especially hopeful that
voluntary agreements could prove to be of added value.83 Yet talks between BEUC
and the European Advertising Tripartite (EAT) quickly broke down – an experience
that Venables qualified as “an embarrassing failure”.84 The European family orga‐
nisation COFACE continued talks on advertising for toys, but eventually, EAT pulled
out of these talks in 1986. By that time, no bilateral European codes of conduct had
been negotiated between consumer and producer organisations.85

In order to understand why the consumer-producer dialogues did not yield any
tangible results, it is illuminating to look at the triangular relation of European con‐
sumer governance from the perspective of producers. Its main representative at the
European level was the Union des Industries de la Communauté européenne
(UNICE). Looking at its role in the dialogue, it is clear that the industry organisation
was least committed to obtaining concrete results. First of all, UNICE attempted to
steer the agendas for dialogues clear from consumer protection. For a session with
the CCC in late 1982, UNICE proposed to talk about a code of conduct aimed at
restricting consumer organisations from making “unjustified claims” about firms or
products based on comparative tests. Because it was so difficult to arrive at a joint
agenda, dialogues often remained limited to very general discussions on very broad
ranges of policy areas. In a 1989 opinion, the CCC therefore resolved to conduct
future dialogues according to a predefined and limited time-frame and list of talking
points.86 All in all, efforts to conduct these dialogues according to a clear agenda and
with a commitment to a constructive outcome came chiefly from consumer organi‐
sations.

The second way in which UNICE steered clear from any commitment was by
arguing that its organisation was simply not equipped to conduct dialogues on behalf
of its member organisations – an argument it also used to refrain from participating

82. Cf. F. PETRINI, Capital Hits the Road: Regulating Multinational Corporations during the Long
1970s, in: K. ANDRESEN, S. MÜLLER (eds), Contesting Deregulation: Debates, Practices and
Developments in the West, Berghahn, New York, 2017, pp.185-198.

83. Cf. Address by Mr. Richard Burke […] to the European-American Conference on Advertising,
Marketing and Communications…, London, 01.12.1977; The EC approach to consumer protection.
Address of Commissioner Richard Burke to the Seminar of the US Council of the International
Chamber of Commerce, New York, 17.09.1980. All retrieved from http://aei.pitt.edu, 25.03.2020.

84. T. VENABLES, op.cit., p.296.
85. L HUYSE, S. PARMENTIER, Decoding Codes: The Dialogue between Consumers and Suppliers

through Codes of Conduct in the European Community, in: Journal of Consumer Policy, 3(1990),
pp.253–272, here p.254; L. KRÄMER, EEC Consumer Law, op.cit., par. 91. See also: A. MAT‐
TELART, M. PALMER, Shaping the European Advertising Scene. Commercial free speech in se‐
arch of legitimacy, in: Réseaux. Communication – Technologie – Société, 1(1993), pp.9-26.

86. HAEU, BEUC 141, Dialogue between the UNICE and the CCC / Results of the meeting of a small
group, 02.12.1982; Patrick Deboyser (BEUC) to Jeremiah Sheehan, 07.06.1983; Draft CCC opinion
on the dialogue between manufacturers and consumers, 01.07.1989, par. 3.5.
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in EEC advisory committees.87 In a letter from 1983, the director of UNICE informed
Tony Venables that UNICE’s membership extended beyond the Community’s mem‐
ber states, and that UNICE therefore preferred to only engage in dialogues that con‐
cerned all of its members. This meant that UNICE wanted to negotiate agreements
of a horizontal instead of a sectoral nature, which necessarily made them much more
extensive, vague and difficult to negotiate. BEUC much rather preferred to negotiate
sectoral codes. Another way in which UNICE frustrated the dialogue with consumer
organisations was by arguing that its “limited resources” did not allow for making
any further engagements. In August 1983, for example, it used that argument to put
off any further negotiations for the rest of the year.88

The way in which UNICE approached the dialogue with consumers gives cre‐
dence to the idea that European business associations could use their lack of or‐
ganisational capacity to their advantage, because it allowed them to avoid making
binding commitments at the Community level.89 For consumer organisations it was
arguably exactly the other way around: their lack of funds and personnel was a weak‐
ness, because engaging with Community policy required technical and legal expertise
in measures that were difficult for them to get organised. In other words: consumer
organisations were not strong enough to push for Community regulation, while busi‐
ness associations were weak enough not to be a viable alternative negotiating partner.

It was not just the organisational weakness of the partners in the consumer-pro‐
ducer dialogue that undercut the negotiation of Community-level voluntary agree‐
ments – it was the organisational weakness of the ECPS and DG XI as well. In this
context, political scientists have spoken of the shadow of hierarchy: in order for there
to be an incentive for voluntary agreements to be conducted and concluded, the
regulator in question must have leverage over these actors by being able to threaten
with (possibly strict) legislation.90 It was clear that neither the ECPS nor DG XI had
such leverage over commercial interest groups in the Community. The irony of the
call for a consumer-producer dialogue is, then, that it was part of a departure from a
discourse critical of the dominance of commercial interests on the common market,
but that the failure of these dialogues underlined that statement more than anything
else.

87. See, for example: Protection and Information Policy. Third Report, Publications Office of the EC,
Luxembourg, 1981, p.13.

88. HAEU, BEUC 141, Alexandre van Hissenhoven (UNICE) to Venables (BEUC), 15.09.1983; De‐
boyser (BEUC) to Sheehan, 07.06.1983; Sheehan to van Hissenhoven, 16.08.1983.

89. W. STREECK, P. SCHMITTER, From National Corporatism to Transnational Pluralism: Orga‐
nized Interests in the Single European Market, in: Politics & Society, 2(1991), pp.133-164, here p.
142.

90. See, for example: F.W. SCHARPF, Games Real Actors Could Play: Positive and Negative Coor‐
dination in Embedded Negotiations, in: Journal of Theoretical Politics, 1(1994), pp.27-53; A
HÉRITIER, D. LEHMKUHL, Introduction: The Shadow of Hierarchy and New Modes of
Governance, in: Journal of Public Policy, 1(2008), pp.1-17.
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From Cassis de Dijon to Maastricht: the confident consumer

Following the deadlock of the 1970s, the 1980s brought new momentum to Com‐
munity consumer governance. There was a push for completing the internal market,
culminating in two new European treaties and, preceding them, two new consumer
programmes. In this process, the way in which the triangular relation between the
Community, consumers and commerce was conceived took a distinct neoliberal di‐
rection. The question is, however, whether so much changed under the surface of
Community consumer governance, and what this says about its overall direction.

Kickstarting the push for completing the internal market was the Court of Justice’s
landmark Cassis de Dijon judgment in 1979. It established the principle of mutual
recognition, which meant that member states should in principle recognise standards
in other countries, except in cases which affected the public interest, such as consumer
protection. With the resulting boost in the cross-border flow of goods, it was suddenly
up to consumers, based on the information available to them, to assess whether the
products they had gained access to were safe. As a result, the consumer and his or
her trust in the safety of products came to be seen as crucial to the functioning of the
internal market. Community institutions therefore moved away from portraying the
consumer as being vulnerable and powerless, in favour of the figure of the confident
consumer, who made well-informed choices based on the quality and safety of pro‐
ducts, thus having the power to make or break products or producers.91

In terms of consumer governance, the implications of Cassis de Dijon were vast.
Whereas the Commission’s legislation had been directed towards establishing uni‐
form European standards before, the principle of mutual recognition inspired the
Commission to pursue a new approach of minimum harmonisation. The judgment’s
insistence on the importance of the public interest provided a legal basis for the
Commission to abandon its attempts to establish uniform standards for European
products, and instead determine minimum objectives and requirements which pro‐
ducts should meet, regarding health and safety, for example. The Single European
Act affirmed this new approach to harmonisation, stating that the Commission should
take “a high level of protection” as a base in the field of consumer protection – mea‐
sures which the Council henceforth decided upon by qualified majority instead of
unanimity.92

91. Cf. M. EVERSON, Legal Constructions of the Consumer, in: F. TRENTMANN (ed.), The Making
of the Consumer: Knowledge, Power and Identity in the Modern World, Berg, Oxford, 2006, pp.
99-121; T. WILHELMSSON, op.cit; K. PURNHAGEN, The Virtue of Cassis de Dijon 25 Years
Later – it is Not Dead, it Just Smells Funny, in: K. PURNHAGEN, P. ROTT (eds), Varieties of
European Economic Law and Regulation, Studies in European Economic Law and Regulation,
Springer, Cham, 2014, pp.315-342.

92. Cf. K. ALTER, S. MEUNIER-AITSAHALIA, Judicial Politics in the European Community. Eu‐
ropean Integration and the Pathbreaking Cassis de Dijon Decision, in: Comparative Political Stu‐
dies, 4(1994), pp.535-561; B. LEUCHT, The Cassis de Dijon Judgment and the European Com‐
mission, in: A. ALBORS-LLORENS, C. BARNARD, B. LEUCHT (eds), Cassis de Dijon: Forty
Years On, forthcoming, 2021; Single European Act, Article 100a, subs 1 and 3.
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Preceding the Single European Act, DG XI launched a new consumer protection
programme, tellingly called A new impetus for consumer protection policy. In the
new programme, it welcomed the new approach to harmonisation as a new avenue
for regulating consumer protection, since consumer policy had thus far “fallen short
of expectations”.93 This renewed regulatory momentum did not mean that DG XI
backed down on its call for a consumer-producer dialogue, however – on the contrary.
The new impetus programme argued that the consumer-producer dialogue had thus
far yielded little result because the lack of (a threat of) regulation meant that there
was no incentive for producers to negotiate voluntary agreements. DG XI thus recog‐
nised the new approach to harmonisation as a way to not just strengthen its regulatory
capacity, but to cast a more forceful shadow of hierarchy as well.

Key to this reinvigoration of the consumer-producer dialogue was a new Con‐
sumers Consultative Council, which was set up in 1990 to replace the CCC.94 It came
to reside under a new Consumer Protection Service, which was detached from DG
XI and made into an autonomous service again. Both bodies were new in name, but
built on the path dependencies that characterised institutionalised EEC consumer
governance.95 There was even a remarkable path dependency to what had originally
been a rather haphazard call for a consumer-producer dialogue. In a new three-year
consumer protection programme, launched in 1990, the Consumer Protection Service
called for the “development of effective, confident and more representative consumer
structures” – not only through the new Consumers Consultative Council, but also by
aiding consumer organisations in the member states with funding and practical as‐
sistance. According to the programme, it had been the absence of such structures that
deprived “the market of a means of addressing consumer problems without the need
for additional legislation”.

Since the 1970s, Community consumer governance had thus undergone a re‐
markable shift. The ECPS had started off by putting itself central to strengthening
the position of consumers on the common market through institutionalising consumer
representation, but after some years, it started backtracking from putting itself central
to consumer protection by arguing that consumer representation structures served to
encourage a dialogue between consumers and producers, which had a “natural role
in the market”.96 The relation between the Commission and consumers changed –
because the Commission started perceiving consumers differently, but also because
the perception of its own role changed.

93. A new impetus for consumer protection policy, op.cit., par.3-9.
94. See especially the draft version of the programme: HAEC, COM(85) 314, A new impetus for con‐

sumer protection policy (Communication from the Commission to the Council), 27.06.1985, par.
41.

95. For an overview of the internal organization of the Commission, see: V. DUJARDIN et al. (eds),
The European Commission 1986-2000. History and Memories of an Institution, Publications Office
of the EU, Luxembourg, 2019, pp.649-719.

96. HAEC, COM(90) 98, Three year action plan of consumer policy in the EEC (1990-1992),
03.05.1990, par. 1.
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First, the emergence of the figure of the confident consumer must be understood
in the context of the push towards the completion of the internal market during the
late 1980s. The liberalisation of sectors like telecommunications and air transport
gave consumers choice where they had had little before. In fact, consumers were
portrayed as the constitutive agents who enabled and shaped the expansion of the
internal market. This increase in consumer choice came with a neoliberal discourse
which attributed a democratic quality to the interplay between consumers and com‐
merce, suggesting that consumers shaped the market like voters did representative
democracies. The idea of consumer choice as an efficient market ordering mechanism
also owed to the concept of consumer welfare. Developed by the Chicago school, this
concept put the needs and benefits of consumers front and centre in regulation.97

Second, the self-perception of the Commission in relation to the consumer
changed as well. Although the Commission did not abandon its commitment to con‐
sumer protection legislation, it came to be seen as an enhancement of, rather than a
correction to the functioning of the market. Consumer protection was not so much
seen as an end in itself, but as a means to boost consumer confidence.98 From the
1980s onward, consumer governance thus went from being a niche concern aimed at
ensuring protection against market forces to being appropriated by market-oriented
forces within the Commission as a cornerstone of the governance of the internal
market.

Conclusion

In thirty years of European consumer governance, the market went from being seen
as the source of structural injustices to being heralded as an arena for opportunities.
The earliest manifestations of consumer governance in the 1960s emerged out of a
desire to counterbalance the dominant market logic in the Community with a social
approach, which catered to the interests of consumers rather than those of big busi‐
ness. This conception of consumer protection as a countervailing force on the com‐
mon market carried over to the ECPS and its first consumer protection programme,
but was ultimately untenable. While the institutional and economic structure of the
common market remained largely as was, the discourse underpinning Community
consumer governance went from depicting the consumer as a vulnerable figure to
being a confident actor whose choices and spending power determined the fate of the
common market. In the triangulation of Community, consumers and commerce had
long been presented as antipodes – a discursive opposition that was consciously re‐
framed as a mutually beneficial relation from the 1980s onward.

The consumer became central to neoliberal conceptions of the Community, and
was presented as a key actor in the completion of the internal market. It was not merely

97. L. WARLOUZET, op.cit., pp.225-232; N. OLSEN, op.cit., pp.131-140 and 251-255.
98. HAEC, COM(90) 98, Three year action plan, pp.5, 7, 11 and 13.
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neoliberal thought that informed this idea of the consumer having agency in the
Community. It was also reforms in Community governance which provided European
citizens with more power and rights – such as the direct election of the European
Parliament, held since 1979, and the formalisation of European citizenship in the
Treaty of Maastricht. These developments enabled the legitimation of European in‐
tegration to revolve increasingly around individual citizens, who exercised consid‐
erable influence on the shape and direction of the European project through the
choices they made as citizens and consumers. Community consumer governance fit‐
ted right in with this development because it came to hinge on the empowerment of
individual consumer-citizens through rights and protection rather than through cen‐
tralised collectivist bargaining structures. This article illustrates how the legitimation
of European integration touched upon questions about the relation between capitalism
and democracy, and how the consumer-citizen is therefore a pivotal figure in under‐
standing this complex.

While the triangulation of Community, consumers and commerce shifted discur‐
sively, changes in the institutional framework of consumer governance were largely
cosmetic. The decision taken in the 1960s to set up an administrative and represen‐
tative body, and the decision taken in the late 1970s to encourage the elaboration of
voluntary agreements proved to be path dependent. This happened in part due to
structural constraints that made fundamental reform of the institutions and practices
in the field of consumer protection unrealistic. After all, the most important change
in consumer protection governance came not from within the ECPS, but from the
Cassis de Dijon judgement and its aftermath. Nonetheless, it is clear that there was
also a strong commitment within the ECPS and the CCC to continue along existing
lines, in spite of continuous criticism coming from inside and outside the Community
institutions. It was this willing and unwilling reproduction of existing structures that
made Community consumer governance exhibit traits of social protection as well as
market logic. The Janus face of Community consumer governance thus remained
intact.

A Consumers’ Europe? 227

https://doi.org/10.5771/0947-9511-2020-2-203
Generiert durch Maastricht University, am 03.02.2023, 14:21:20.

Das Erstellen und Weitergeben von Kopien dieses PDFs ist nicht zulässig.

https://doi.org/10.5771/0947-9511-2020-2-203


To order please visit nomos-shop.de, 
send a fax to +49 7221 2104-43 or contact your local bookstore.
All costs and risks of return are payable by the addressee.

eLibrary
Nomos

nomos-elibrary.de

New edition: The Handbook on 
Germany’s European Policy

This new and completely overhauled edition 
of ‘The Handbook on Germany’s European 
Policy’ evaluates the country’s most recent EU 
policy and its infl uence on European integration 
and decision-making. Its well-known editors 
and authors analyse Germany’s basic interests 
in various EU policy areas and provide a deep 
insight into the domestic mechanics of their 
formulation. In addition, there is a new part to 

the book, which refl ects diff erent views on 
German European policy in a number of selec-
ted partner countries. Finally, a new chapter 
on theoretical considerations on German Euro-
pean policy has also been added. Thus, the 
new handbook is a reliable source of profound 
information on Germany’s EU policy for both 
academic scholars and practitioners.

Handbuch zur 
deutschen Europapolitik
Mit einem Vorwort von Michael Roth, 

Staatsminister für Europa

Edited by Dr. Katrin Böttger 
and Prof. Dr. Mathias Jopp
2., updated and extended edition
2021, 704 pp., hc., € 68.00 
ISBN 978-3-8487-6852-3
In German language

Handbuch zur 
deutschen Europapolitik

Katrin Böttger | Mathias Jopp [Hrsg.]

2., vollständig 

überarbeitete 

und aktualisierte 

Auflage

https://doi.org/10.5771/0947-9511-2020-2-203
Generiert durch Maastricht University, am 03.02.2023, 14:21:20.

Das Erstellen und Weitergeben von Kopien dieses PDFs ist nicht zulässig.

https://doi.org/10.5771/0947-9511-2020-2-203

