
 

 

 

Conclusion

Citation for published version (APA):

Chamon, M., Volpato, A., & Eliantonio, M. (2022). Conclusion. In M. Chamon, A. Volpato, & M. Eliantonio
(Eds.), Boards of Appeal of EU Agencies: Towards Judicialization of Administrative Review? (pp. 321-
333). Oxford University Press. https://doi.org/10.1093/oso/9780192849298.003.0015

Document status and date:
Published: 01/01/2022

DOI:
10.1093/oso/9780192849298.003.0015

Document Version:
Publisher's PDF, also known as Version of record

Document license:
Taverne

Please check the document version of this publication:

• A submitted manuscript is the version of the article upon submission and before peer-review. There can
be important differences between the submitted version and the official published version of record.
People interested in the research are advised to contact the author for the final version of the publication,
or visit the DOI to the publisher's website.
• The final author version and the galley proof are versions of the publication after peer review.
• The final published version features the final layout of the paper including the volume, issue and page
numbers.
Link to publication

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright
owners and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these
rights.

• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal.

If the publication is distributed under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license above,
please follow below link for the End User Agreement:
www.umlib.nl/taverne-license

Take down policy
If you believe that this document breaches copyright please contact us at:

repository@maastrichtuniversity.nl

providing details and we will investigate your claim.

Download date: 22 May. 2023

https://doi.org/10.1093/oso/9780192849298.003.0015
https://doi.org/10.1093/oso/9780192849298.003.0015
https://cris.maastrichtuniversity.nl/en/publications/6b1d3d4f-0c15-4b90-9190-7b5691c5f3e0


Merijn Chamon, Annalisa Volpato, and Mariolina Eliantonio, Conclusion In: Boards of Appeal of EU Agencies. Edited by: Merijn 
Chamon, Annalisa Volpato, and Mariolina Eliantonio, Oxford University Press. © Merijn Chamon, Annalisa Volpato, and 
Mariolina Eliantonio 2022. DOI: 10.1093/ oso/ 9780192849298.003.0015

Conclusion
Merijn Chamon, Annalisa Volpato, and Mariolina Eliantonio

Understanding a complex phenomenon generally requires the distinct intellectual 
operations of analysis and synthesis of its elements.1 On the one hand, it is helpful 
to break a problem or a mechanism into small pieces, by taking it apart and looking 
at its constituent parts. On the other hand, it is equally important to relate it to the 
context in which it is observed or compare it with other phenomena, or to look at 
interrelations between its constituent parts. Both these operations have proven to 
be essential for the understanding of a complex, multifaceted phenomenon such 
as the Boards of Appeal (BoA). Aiming to provide a comprehensive and coherent 
overview of the nature and the operation of these bodies for expert review of EU 
agencies’ decisions, this volume has addressed the many theoretical and practical 
issues which their creation and their activity raise, by adopting both a sectoral and 
a transversal perspective.

In the first part of the volume, the characteristics and functioning of each Board 
of Appeal were analysed in separate chapters. In particular, Chamon and Fromage 
have examined the Boards of Appeal in the field of EU Financial Regulation, 
identifying some weaknesses in the functioning of the European Supervisory 
Authorities’ (ESAs) Joint Board of Appeal and the Single Resolution Board’s (SRB) 
Appeal Panel, stemming from the legal constraints under which they operate and 
showing a margin of improvement in several aspects. In the next chapter, Tovo ana-
lysed the Boards of Appeal of EU networked services agencies, European Railway 
Agency (ERA) and European Agency for the Cooperation of Energy Regulators 
(ACER), cautioning against the judicialization of these BoAs and its extreme con-
sequences. Hanf ’s assessment of the features and tasks of the two original Boards 
of Appeal of the EU Intellectual Property Office (EUIPO) and Community Plant 
Variety Office (CPVO) revealed that, while they were trailblazers, the mechanism 
as such has developed in a different direction. The chapter by Volpato and Mullier 
on the BoA of European Chemicals Agency (ECHA) reflected on the added value 
of this body in the interpretation and application of EU chemicals law and the chal-
lenges ahead. Simoncini and Verissimo, on the other hand, have studied the Board 
of Appeal of European Aviation Safety Agency (EASA), unveiling the confusing 

 1 See Immanuel Kant, Critique of Pure Reason (Riga 1781), passim. See also Immanuel Kant, 
Prolegomena to any Future Metaphysics (1783).

D
ow

nloaded from
 https://academ

ic.oup.com
/book/41934/chapter/354959548 by U

niversiteit M
aastricht user on 05 January 2023
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and unoptimized design and functioning of this BoA still in search of a clear def-
inition of its role. To complement the analyses on these ‘typical’ Boards of Appeal, 
a further two chapters were devoted to specialized review mechanisms introduced 
for other EU agencies. Butler has thus analysed the agencies in the Common 
Foreign and Security Policy (CFSP), concluding that the multitude of problems 
of hidden BoAs within these agencies surpasses their advantages. Conversely, in 
relation to Frontex, Stefan and Den Hertog argued that certain elements typical of 
Boards of Appeals (eg independence and delivery of effective administrative rem-
edies) could be of benefit to the agency. At the same time, they also noted that, due 
the specific nature of the agency and the type of operational activities it performs, 
the Board of Appeal model cannot be simply replicated wholesale for Frontex. 
This part of the volume identified the peculiarities of each Board of Appeal and 
revealed the specific role each one of them plays in its own policy field. In addition 
to the differences that are explained by reason of the different roles played by the 
agencies depending on the policy field concerned, further differences in the func-
tioning of the Boards of Appeal also simply seem to result from the ad hocery in 
the establishment of the Boards of Appeal, and of EU agencies in general. It further 
transpires from the examined case studies that there are sufficient commonalities 
and reciprocal influences in the institutional practice of these bodies, to still speak 
of the mechanism of a Board of Appeal. This vindicated the choice to include a 
second, transversal part, in the volume, presenting a horizontal assessment of the 
phenomenon.

The second part of the volume has, thus, conceptualized and assessed the Board 
of Appeal as a review mechanism of EU law, addressing selected issues from a 
transversal perspective. Firstly, De Lucia has considered the implications of the 
introduction of Article 58a in the Statute of the CJEU and proposed the conclusion 
of an interinstitutional agreement to solve the delicate issues identified. Secondly, 
Widdershoven and Oosterhuis have compared the BoAs amongst each other and 
with comparable national pre- trial proceedings, in particular the UK tribunals and 
the Dutch and German objection procedures, and, taking inspiration from their 
national ‘counterparts’, suggested solutions to mitigate the lack of independence of 
BoAs. The issue of independence was the core also of the third horizontal chapter, 
by Alberti who, tackling the difficulty of framing the principles of ‘functional conti-
nuity’ and ‘independence’, argued for an evolution of the legal framework for BoAs 
in order to provide judicial- like guarantees of independence for their members. He 
thereby pointed out that the judicialization of BoAs does not necessarily imply the 
loss of those ‘administrative’ peculiarities such as the in- depth scrutiny over their 
agencies’ decisions. Fourthly, Muzi in her chapter provided an empirical analysis 
of the nature and features of litigants who decide to lodge a claim before a Board of 
Appeal of an EU agency, and the arguments they use. Fifthly, Krajewski has exam-
ined how BoAs address the epistemic uncertainty which characterize the cases be-
fore these bodies, concluding that a diversified approach to extra- judicial review 
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mechanisms would be preferable to a one- size- fit- all one. Finally, Ritleng has ap-
proached the issue from the perspective of the Charter of Fundamental Rights, 
concluding that, albeit not bound to respect the guarantees inherent to the right to 
an effective remedy and to a fair trial, the Boards of Appeal must still comply with 
the procedural safeguards stemming from the right to good administration under 
Article 41 of the Charter.

In the light of these important observations, this Conclusion will provide 
a final discussion on the essence and functioning of the Boards of Appeal by 
bringing together the main findings and the open issues which emerged from 
the chapters. Firstly, it will reflect on some institutional features which proved 
to be particularly problematic, namely the nature of the Boards of Appeal 
(Section 1.1) and their position within the EU integrated system of legal pro-
tection (Section 1.2) and will consider how these features have been impacted 
by the introduction of Article 58a to the Statute of the CJEU (Section 1.3), be-
fore looking into the notion of functional continuity (Section 1.4). Secondly, 
attention will be paid to what can be challenged before the Boards of Appeal as 
well as by whom (Section 2.1), and to how these bodies carry out their review 
questioning whether they actually provide an intense scrutiny of the agencies’ 
decisions and whether they offer an adequate remedy for the applicants (Section 
2.2) before noting the marked difference between the remedy offered in theory 
by the Boards of Appeal versus what happens in practice (Section 2.3). Clearly, 
any conclusion on these issues is bound to raise further questions, paving the 
way for future research on this topic (Section 3).

The Boards of Appeal— institutional features

The nature of the Boards of Appeal

In the past, the Boards of Appeal have been qualified as quasi- judicial bodies. 
However, the consensus among the authors in our volume clearly points to these 
bodies being administrative in nature and therefore providing an administrative 
(and not a judicial) review. This essentially because the BoAs do not seem to satisfy 
all the requirements under Article 47 CFR, especially the standard of the ‘appear-
ance’ of judicial independence. The only possible outliers here are the Boards of 
Appeal of EUIPO and EASA. Concerning the first, trailblazer, BoAs, Hanf finds 
that the Courts’ qualification of these bodies as quasi- judicial is still appropriate 
from an empirical perspective. In relation to the EASA Board of Appeal, Simoncini 
and Verissimo note that because of the significant reforms affecting the BoA (not-
ably the revision of its mandate in 2018 and its inclusion in Article 58a of the Statute 
of the CJEU in 2019) and because of its limited caseload, it is difficult for the EASA 
BoA to even begin to construe its own identity.
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The reason why the Boards of Appeal might at first sight appear to be judicial 
bodies has been cogently set out throughout the different chapters. As Ritleng 
notes, the restrictions on the type of acts that are reviewable by the Boards and 
the rules on standing clearly mirror those of Article 263 TFEU. Krajewski finds 
that this almost naturally nudged the Boards towards transplanting the concep-
tual tools and procedural solutions developed within the EU’s system of judicial 
review, and indeed the case studies have shown that the BoAs amply rely on and 
invoke CJEU case law. Of course, the BoAs’ extensive reliance on CJEU case law 
does not in and of itself mean that they are (or see themselves as) judicial bodies. 
In any event, as Krajewski, Tovo, and Chamon and Fromage note however, this 
should not be seen as a natural state of affairs: the EU legislature has broad discre-
tion in defining the organization and functioning of the BoAs: it is therefore also 
free to define the access to the Boards of Appeal more generously than how Article 
263 TFEU defines access to the EU Courts. Indeed, Chamon and Fromage and 
Tovo in their chapters have suggested to broaden the jurisdiction of the Boards of 
Appeal (cf below). The ‘fit’ between the administrative review offered by the Boards 
of Appeal and the judicial review offered by the EU Courts would then not be per-
fect anymore, but the Boards of Appeal would continue to fulfil a filtering function, 
emphasized notably by Ritleng and Hanf, and potentially even enhance it, as high-
lighted by Alberti. In short, how broad the access to the Boards of Appeal is, is as 
much a political choice (for the EU legislature to make) as is the intensity of their 
review over the agency’s decisions (see below).

Despite the large consensus among the authors in our volume that the Boards of 
Appeal are not judicial bodies, several have noted a trend of further judicialization. 
Oosterhuis and Widdershoven note this trend and draw a parallel with the tribunal 
system in the UK which originally was a dispute resolution system within the ad-
ministration that has gradually developed into an integral and valuable part of 
the judiciary. Alberti goes further and explicitly argues that the BoAs should also 
continue to judicialize in the future. Tovo, on the other hand, argues against such 
judicialization since it would likely result in losing much of the added value of the 
appeal procedure, without necessarily strengthening the effectiveness of the judi-
cial control over agencies’ acts. Ritleng also rejects a (future) judicialization of the 
Boards of Appeal: since Boards of Appeal are and remain administrative bodies it is 
not necessary to judicialize them even if they already now appear to be ‘quasi- judi-
cial’ in some respects and even if the integrated system of legal protection becomes 
more ‘virtuous’ when the Boards of Appeal do not merely meet the standard of 
Article 41 of the Charter but (also) that of Article 47. As Krajewski recalls however, 
also this ultimately boils down to a political choice to make on the specific role to 
be played by the Boards of Appeal. Just like the legislature made the choice to en-
large the General Court and pursue what Krajewski refers to as a ‘one- size- fits- all 
judicial review’, it could also opt for diversifying extra- judicial review mechanisms 
and for judicializing these mechanisms. Since the trend is intimately tied to the 
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application of Article 58a of the Statute of the CJEU (see below), further follow- up 
research on the extent and impact of this judicialization trend will be necessary in 
the future. In addition, Tovo finds that the ERA BoA is the first that does not simply 
provide for administrative review, but which also takes up the (non- judicial) func-
tion of arbitrator between public authorities, suggesting that this function could 
also be entrusted to BoAs in other agencies active in network industries. The pos-
sible mediation function which Boards of Appeal could fulfil, as well constitutes a 
topic for a future research agenda.

Part of an integrated system of legal protection

The Boards of Appeal not constituting judicial bodies has important ramifications. 
First, it means that the review offered by the Boards of Appeal is complementary to 
that of the Courts. This is especially clear in the case of the EUIPO: as Hanf shows 
in his chapter, the EUIPO BoAs act like quasi- courts at least in inter partes proced-
ures, although much less so in ex parte proceedings. Indeed, only the EUIPO system 
seems to constitute a genuine review system in and of itself (with a proto- preliminary 
ruling procedure before the Grand Board of Appeal whereby the decisions of the latter 
are binding on the other EUIPO BoAs). But even here this system is linked (‘down-
stream’) to the EU Courts.

The idea of an integrated but complementary system of legal protection 
translates in a different intensity of review compared to that carried out by the 
EU Courts (see below) but also has certain ‘structural’ features: as emphasized 
by Ritleng and Chamon and Fromage the BoAs provide for speedy and light-
weight procedures compared to the Courts. The latter authors and Hanf have 
also drawn attention to the relative low cost of BoA proceedings. In addition, 
Volpato and Mullier have noted that the automatic suspensive effect of appeals 
before the ECHA BoA is of significant added value to litigants, in comparison to 
proceedings under Article 263 TFEU. Therefore, one can expect that natural or 
legal persons will more readily contest the legality of an agency measure given 
the existence of a right of appeal before a BoA (compared to a situation where 
such a measure could only be contested before the Courts). Future research 
could indeed look into the impact of these BoA- specific features on potential 
litigants’ cost- benefits assessment of litigation.

A further ramification of BoAs constituting administrative bodies was explored 
by Ritleng who concluded that the Boards of Appeal do not and should not meet 
the standards following from Article 47 of the Charter. His reading of the General 
Court’s observations in Germany v ECHA thereby contrasts with that of Alberti. 
According to the latter, the General Court stressed the need to enhance the ju-
dicial nature of the BoAs, in light of the recent introduction of Article 58a of the 

D
ow

nloaded from
 https://academ

ic.oup.com
/book/41934/chapter/354959548 by U

niversiteit M
aastricht user on 05 January 2023



326 Merijn Chamon, Annalisa Volpato, and Mariolina Eliantonio

Statute of the CJEU. Something which the Opinion of AG Bobek in the Primart 
case also seems to stress.2 According to Ritleng, the General Court’s observation 
related to the system of legal protection as a whole, composed of the administrative 
review of the Boards of Appeal and the judicial review of the Courts. According 
to Ritleng, compliance with the standard of Article 47 of the Charter by judicial 
review, coupled with the prior involvement of the Boards of Appeal as a system of 
administrative review, only strengthens the system as a whole because it improves 
the decision- making of the General Court. His view is vindicated by the findings of 
Volpato and Mullier who note that the General Court has not restricted its review 
of the decisions of the ECHA BoA by invoking the BoA’s more intense review of the 
original ECHA decision. In the same vein, Hanf notes that the mere possibility of 
review of the EUIPO and CPVO Boards of Appeal results in more careful decision- 
making by the EUIPO offices, a finding reiterated by Muzi. This hypothesis (the 
beneficial effects of the presence of a Board of Appeal both on the decision- making 
upstream by the agency as well as downstream by the EU Courts) thus seems to be 
confirmed, but would merit further testing by follow- up research.

The introduction of Article 58a in the Statute of the CJEU— an  
ill- considered reform?

Returning to Article 47 of the Charter, any conclusive finding on its applicability to 
the individual Boards of Appeal (rather than to the system of legal protection as a 
whole), also seems to depend on the ramifications of the insertion of Article 58a of 
the Statute of the Court of Justice. While that reform has been cogently commented 
upon and analysed by De Lucia, it seems a bit of an understatement to state that it 
has left our authors puzzled. First, as De Lucia noted, the reform, despite the fact 
that its scope extends to several BoAs, is essentially de facto aimed at proceedings 
originating from the EUIPO, but in his chapter Hanf has noted that the Court of 
Justice has rendered important cases on appeal from the General Court— not only 
in the distant past, but also very recently. If this is already the case for the EUIPO 
cases, where the Boards of Appeal have been prolific for more than twenty years, 
limiting the right to appeal to the Court of Justice in less mature areas of law may 
then be problematic. As noted by Muzi, it would also be interesting for future re-
search to verify whether the introduction of the filter mechanism has changed or 
will change the strategic litigation behaviour by parties and the type of pleas which 
they bring before the Boards of Appeal. At a more general level, a consensus among 
our authors seems to be that the reform was insufficiently thought through both 
in terms of the Boards of Appeal covered by Article 58a of the Statute and with 

 2 Opinion of AG Bobek in Case C- 702/ 18 P, Primart v EUIPO, ECLI:EU:C:2019:1030, para 72.
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respect to the implications on the qualification of the Boards of Appeal as suffi-
ciently independent. On the first issue, a critique can be found in the case studies 
both for the BoAs coming under the scope of Article 58a and those excluded. Thus, 
Simoncini and Verissimo have questioned the wisdom of the legislature to include 
the EASA BoA in the new filter mechanism, while Chamon and Fromage and Tovo 
had difficulties identifying the precise reason why their Boards of Appeal were ex-
cluded. The former surmise that the JBoA and the AP have not been functioning 
long enough (although the number of cases decided by these BoAs is higher than 
the EASA BoA), while Tovo assumes that the ERA and ACER BoAs have been ex-
cluded because of the political sensitivity of their activities. As for the implications 
for the qualification of BoAs as independent, Alberti noted that Article 58a of the 
Statute is highly confusing, since it excludes some BoAs that objectively are more 
independent than BoAs that do come within its scope. In addition, Article 58a of 
the Statute rather arbitrarily introduces an (irrefutable?) presumption that Boards 
of Appeal established in the future are by definition independent.

On the issue of the independence of the BoAs, most of our authors have iden-
tified this as a challenge. How much so seems to depend on two factors: for the 
Boards of Appeal coming under the scope of Article 58a the situation seems more 
acute since they have formally become court- substitutes and should therefore offer 
higher guarantees in terms of independence. In this regard, based on the experi-
ence in the UK, Oosterhuis and Widdershoven forcefully argue that at least the 
Boards of Appeal coming under the filter mechanism of Article 58a of the Statute 
should be independent in the sense of judicial independence since they replace 
courts. This does not mean, however, that these authors also argue in favour of 
turning the Boards of Appeal into specialized tribunals in the sense of Article 257 
TFEU. While Chamon and Fromage flagged this option as a possibility, Oosterhuis 
and Widdershoven and Alberti have explicitly ruled this out, arguing that this 
would undermine the raison d’être of the Boards of Appeal as forums that also 
bring in technical, non- legal expertise. A second factor to take into account is 
whether there is an objective need for the Board of Appeal in casu. Especially for 
the CFSP agencies Butler found this to be lacking: where the Boards fulfil a func-
tion that could perfectly be fulfilled by the EU Courts, the limited independence of 
the Boards of Appeal becomes unacceptable. In contrast, Stefan and Den Hertog 
have taken inspiration from the mechanism of independent Boards of Appeal to 
propose a solution to the accountability deficit in Frontex (cf below).

The elusive notion of functional continuity

The issue of the independence of the Boards of Appeal is intimately tied to the en-
igmatic notion of functional continuity. When the Courts, the Boards of Appeal 
themselves, and scholars refer to functional continuity they are not actually 
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referring to the same idea and they do not agree on the legal consequences to be 
drawn from the presence or absence of functional continuity between an agency 
and its Board of Appeal. This should not come as a surprise: as Hanf noted in his 
chapter, even for the oldest Board of Appeal from which the notion of functional 
continuity originates, and on which there is a significant body of case law, the legal 
consequences flowing from the concept have not been fully drawn yet. Does func-
tional continuity depend on the Boards of Appeal applying the same rules as their 
agencies, as suggested by De Lucia? Or— as the ESAs’ Joint Board of Appeal, and 
Hanf, stress— does functional continuity depend on whether the BoAs, in concrete 
appeal cases, enjoy the same powers as the agency? This understanding of ‘func-
tional continuity’ contrasts with that advanced by Simoncini and Verissimo, who 
noted that the 2018 reform of the EASA Regulation (which deprived the Board of 
Appeal of its power to reform decisions) has strengthened the connecting tie be-
tween the agency and its Board of Appeal. Still differently, Tovo, in his chapter has 
drawn attention to a structural dimension of functional continuity, which would 
follow simply from the Board of Appeal being an (integral) part of the agency, 
which might explain a deference bias on the part of the BoA. In his chapter, Alberti 
tried to bring some order to this debate by reversing the cause- and- effect relation-
ship, since he proposes that functional continuity should be understood induct-
ively in terms of the legal consequences that flow from it, rather than trying to 
deduce legal consequences from an abstract notion of functional continuity. He 
then distinguishes between the notion of functional continuity in a strict sense, as 
originally employed by the EU Courts, and functional continuity in a broad sense 
as employed in the literature as a catch- all concept to capture the hybrid nature of 
the Boards of Appeal (in between the agency and the EU’s judicial bodies).

The Boards of Appeal— functioning

The what and the who— challengeable acts and litigants

Contrary to a perhaps general assumption that any organizational entity will strive 
for greater autonomy and maximize its clout, the case studies have shown that the 
Boards of Appeal have been hesitant to seek the limits of their mandates— and this 
to the point that Chamon and Fromage and Tovo have questioned whether the 
Boards of Appeal which they studied have not been too timid in asserting their 
role. Their chapters, as well as the other case studies, have revealed that although 
not legally necessary, the Boards of Appeal have copied the established case law of 
the EU Courts under Article 263 TFEU in relation to the standing of litigants and 
the acts that are challengeable. The typically limited jurisdiction of the Boards of 
Appeal is therefore the result of both the restrictive definition of this jurisdiction 
by the EU legislator and the Boards’ own conservative reading of their mandates. 
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Our case studies have further shown that the (future) position of the EU legislator 
is not clear in this regard. While the extension of the jurisdiction of the Joint Board 
of Appeal to review soft law was explicitly contemplated and rejected in the 2019 
review of the ESAs Regulations, the chapter by Tovo also noted a new development 
whereby the ERA BoA, as a first, was given a mandate which allows it to review 
the agency’s failure to act and to act as a mediator between the national author-
ities and the EU agency. So far, the ERA BoA has not adopted any decisions yet 
and it remains to be seen whether the EU legislator will take inspiration from the 
ERA BoA’s enlarged mandate when establishing new Boards of Appeal (or when 
reviewing the mandate of existing Boards of Appeal).

The how— unfulfilled promise of more intense review   
by the Boards of Appeal

The hybrid nature of the Boards of Appeal ties in with one of the toughest ques-
tions addressed by this volume: the intensity of the review provided by the Boards 
of Appeal. While some authors emphasize this more than others, there seems to 
be a general consensus on the key premise that, because of their composition and 
technical expertise, in principle Boards of Appeal both can and ought to provide a 
more intense scrutiny than the judicial review exercised by the General Court. The 
chapter by Muzi shows that this is also the expectation of the parties making use of 
the Boards of Appeal, since they do not limit their pleas to merely contesting the 
lawfulness of contested decision, instead also challenging the decisions on tech-
nical or scientific grounds. As an exception, Krajewski notes that the intensity of re-
view provided by the Board of Appeal is a political choice which the legislature has 
left in abeyance, but that a generalized deep scrutiny would require the resources 
made available to the Boards of Appeal to be increased. As follows from Alberti’s 
chapter, few safeguards are currently in place, apart from in the case of Boards of 
Appeal of the ACER and SRB, to ensure Boards of Appeal have sufficient resources. 
Despite the constructive ambiguity of the legislature on the question of intensity 
of review, at least the General Court has confirmed that Boards of Appeal should 
perform a deeper review than the General Court itself, first in Germany v ECHA3 
and even more clearly in the Aquind v ACER case4 which was decided when the dif-
ferent chapters were being finalized. In that case the General Court made its obser-
vations in general terms and this has not escaped our authors’ attention. While this 
case clearly only concerned the ACER BoA, considering how many of the other 
authors contributing to this volume make reference to this case, it seems that it 
is generally accepted that the General Court’s findings on the proper role of the 

 3 Case T- 755/ 17, Germany v ECHA, ECLI:EU:T:2019:647.
 4 Case T- 735/ 18, Aquind v ACER, ECLI:EU:T:2020:542.
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ACER BoA may in principle be transposed to the other Boards of Appeal as well. 
As Tovo pointed out, the fact that a given BoA is not (or no longer) endowed with 
the power to reform the contested agency’s decision does not seem decisive in this 
respect, as long as the agency is bound by the BoA’s statement of reasons allowing it 
to shape the agency’s subsequent decision.

When our authors confronted the above noted premise with the decision- 
making practice of the Boards of Appeal, however, their findings were sobering. 
In this regard, Krajewski’s horizontal chapter sketches a nuanced picture: in the 
face of epistemic uncertainty, he finds that the EU Courts have developed their 
process- oriented approach which allows them to engage with that uncertainty in 
a way that does not require them to second- guess the inherently uncertain scien-
tific and technical appraisals. In contrast, Boards of Appeal may engage even more 
with this uncertainty, but Krajewski finds that they have not done so, apart from 
the ECHA Board of Appeal. While the Courts’ process- oriented review is limited 
to verifying the logical intelligibility, the ECHA BoA goes deeper and verifies also 
the methodological plausibility of contested decisions. Here the CPVO BoA must 
also be mentioned, which Oosterhuis and Widdershoven find is the only one to 
perform a de novo review and the only one to make full use of its power of substi-
tution as noted by Hanf. This is corroborated by the chapter of Muzi who traced 
the type of arguments and pleas made before the Boards of Appeal, finding that 
the greatest part of the pleas presented to the CPVO BoA only relate to technical 
issues (allegedly) vitiating the agency’s decision. That other BoAs refrain from per-
forming a more intensive review is confirmed in the case studies by Chamon and 
Fromage, Simoncini and Verissimo, and (though identifying a possible change 
in intensity of review) by Volpato and Mullier in relation to the ECHA Board of 
Appeal. In general, however, and abstraction made of the CPVO and EUIPO BoAs, 
Boards of Appeal seem to display a degree of deference towards the agencies’ as-
sessments that resembles that of the General Court. As noted in the chapter by 
Chamon and Fromage, the Joint Board of Appeal has even copy pasted the General 
Court’s ‘manifest error’ test. Yet, as both these authors and Krajewski note, mim-
icking the standard of the General Court might also be a mere semantical de-
vice: even if Boards of Appeal refer to the same test, they might still de facto apply 
a deeper scrutiny. A research agenda for the future would thus consist of a more 
in- depth review of the standard actually applied by the Boards of Appeal (regard-
less of whether this standard is framed in the same terms as how the General Court 
phrases its standard of review). That research might then also test Krajewski’s claim 
that we should not attach too much importance to the labels and abstract formulas 
of ‘manifest’ or ‘ordinary’ errors employed by the BoAs. Are these labels used to 
manage litigants’ expectations or to legitimize their own interference in the agen-
cies’ technical and scientific discretion? After all, the agencies have at their disposal 
much greater access to relevant experts and expertise than the BoAs, who have at 
their disposal only what is provided by the parties within largely adversarial review 
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proceedings. And is this then a permanent feature of Boards of Appeal or merely a 
passing phase before the Boards fully mature and embrace independent and pro- 
active empirical investigations conducted on their own motion or at the appellants’ 
requests? A final future research strand that has been identified by our volume in 
this respect relates to the repercussions on the standard of review applied by the 
Boards of Appeal, of the EU agencies being empowered to adopt administrative 
sanctions. The forerunner among the agencies here is the European Securities and 
Markets Authority (ESMA), discussed in the chapter by Chamon and Fromage. 
Krajewski notes that, if these sanctions are to be qualified as criminal in nature 
under the ECHR and the EU Charter, the relevant standard which the Boards of 
Appeal have to apply should change. The more such sanctions are adopted by the 
agencies, the more decisions of the Boards of Appeal will allow Krajewski’s claim 
to be tested.

The remedy offered by Boards of Appeal— theory vs practice

Our case studies revealed a clear break in the EU legislature’s approach. Where all 
Boards of Appeal originally were vested with the power to reform contested deci-
sions, from 2010 onwards newly established BoAs are merely granted the power 
to confirm decisions or remit them to the agency. Especially Tovo, in his chapter, 
criticized the potential problematic features of this downgraded remedy. While 
the ESAs’ Joint Board of Appeal, as revealed by Chamon and Fromage, has left the 
question open of whether it could give instructions to an ESA when remitting a 
case, the EASA BoA appears to be in a weaker position. As noted by Simoncini and 
Verissimo, the recast EASA Regulation itself makes clear that the BoA’s decision is 
in any event non- binding on the agency. Assessing this development as question-
able, led Oosterhuis and Widdershoven to argue in favour of returning the original 
power of substitution to all Boards of Appeal.

The question remains, however, whether re- instating this power would make a 
difference in practice and whether it should not be accompanied with safeguards. 
On the first issue, it was noted that the EUIPO BoAs make ample use of the power 
to fully (or partially) substitute and that the CPVO BoA makes maximum use of 
this power. It is unclear however whether BoAs of other agencies would be able 
to exercise that power to the same extent given the different roles their agencies 
play (compared to the EUIPO and CPVO) and the peculiarities of the policy fields 
in which they are active. Indeed, Volpato and Mullier found that the ECHA BoA 
makes only limited use of the possibility to substitute, refraining from doing so 
other than in clear binary cases. On the second issue, as also follows from Hanf ’s 
analysis, the decision on whether to remit or substitute is seldomly properly motiv-
ated and the EUIPO BoAs sometimes refer to the right to effective review to justify 
remittal.
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The future of the Boards of Appeal

Overall, the mechanism of the Board of Appeal has been positively assessed by 
our authors. Since none of our authors flagged an instance whereby the EU legis-
lature decided (or even contemplated) abolishing a Board of Appeal, it is clear that 
they have become and will remain a permanent feature for the decision- making 
EU agencies. As noted above, this should in principle be welcomed, given the po-
tential of the Boards of Appeal to strengthen the right to an effective remedy under 
Article 47 of the Charter, not in the least because the BoA will often be the only 
instance performing a thorough review of the substance of a contested decision. 
The only dissenting voice in this regard is Butler who noted that ideally the Boards 
of Appeal in the CFSP agencies should be abolished and this since, differently from 
the other Boards of Appeal, there is no sound reason why the cases which they 
typically decide (ie staff cases) should not be simply reviewed (in first instance) by 
the EU Courts. Stefan and Den Hertog, on the other hand, find that for Frontex, a 
Board of Appeal- type mechanism, tailored to the specific operational role of the 
agency, would remedy several (but not all) of the deficiencies which today charac-
terize the accountability regime in place for the agency. That they do not envisage 
a simple copy paste is clear when one considers that the Frontex Review Board 
would be able to start proceedings ex officio and that it would be able to grant com-
pensation to aggrieved parties.

This partially links with the suggestions of other authors in our volume. As al-
ready noted, a number of them have suggested that (in addition to the status quo 
of keeping the Boards of Appeal in place), it would be useful to explore broadening 
the jurisdiction of the BoAs. As highlighted by Alberti, this would be beneficial for 
private parties, which would gain an added level of specialized judicial protection, 
but also for the Court of Justice that would face a further reduction in its workload 
given the introduction of Article 58a of the Statute of the CJEU. Also the suggestion 
of allowing the BoAs to review non- binding acts or establish an agency’s failure 
to act or its non- contractual liability has been made. However, it follows from the 
analysis by Chamon and Fromage that, at least with regard to the reviewability of 
soft law, this was explicitly contemplated and rejected as far as the ESAs’ JBoA goes. 
Soft law therefore remains non- reviewable, even before Boards of Appeal. Still, in 
light of the suggestions by Stefan and Den Hertog, it would be interesting to fur-
ther explore this possibility, not just for the agencies that adopt a lot of soft law and 
already have a Board of Appeal (eg ESAs, EASA) but also for agencies such as the 
European Food Safety Agency and the European Medicines Agency which typ-
ically do not take binding decisions but do rely to a large extent on authoritative 
soft law.

A further future challenge which has been identified by a number of authors 
is the need to ensure that Boards of Appeal acquire an institutional memory. 
Although Muzi cautions against attaching too much importance to this 
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quantitative indicator, the low number of cases has been found problematic for a 
number of Boards of Appeal. This is especially clear in the chapters by Simoncini 
and Verissimo and Chamon and Fromage. The solutions suggested here are the 
possible merger of BoAs and the above- mentioned extension of their jurisdiction 
to ensure a higher case load. In absence thereof there is a risk of being left with 
Boards of Appeal that have no clear view on their own identity or role. Conversely, 
as follows from the chapter by Volpato and Mullier, the stability in personnel and 
permanent features of the ECHA BoA has contributed positively to the continuity 
in the approach followed by that BoA. The suggestion by Tovo to structurally re-
inforce the BoAs, to ensure that they can fulfil the role identified for them by the 
GC in Aquind v ACER, should be understood in the sense of allowing the BoA to 
develop an institutional memory. Such a structural reinforcement of course only 
makes sense if the BoAs have sufficient cases to look into, which brings us back 
to the question of the jurisdiction of the BoAs. A final alternative to facilitate in-
stitutional learning was noted by Butler in his chapter: an Inter- Agency Appeal 
Proceedings Network (IAAPN) has been set up in 2018 as a sub- network of the 
Heads of EU Agencies network ‘with the aim of promoting cooperation, coord-
ination, sharing of knowledge and best practices on common appeal proceedings 
issues’.5 Given the fact that it is a quite recent structure, little is known so far about 
its functioning and whether and to which extent the IAAPN manages to fulfil its 
intended role. The IAAPN might also facilitate building up the above- noted insti-
tutional memory across the Boards and it could even serve as a less effective (but 
perhaps still proportionate) alternative to the formal merging of different Boards 
of Appeal. In this sense, cooperation between BoAs could represent a valuable 
way forward to build the structural capacity which is advocated in this volume. 
However, all this depends on the actual functioning of the IAAPN and the inter-
actions taking place within it. Also here, the future of BoAs is in the hands of the 
BoAs themselves, which are called to build and share a common vision on their 
identity, role, and approach within the European administrative space.

 5 See Appendix A of the 2019 EUIPO Annual Report, p 20.
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