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Mandatory Vaccination: An Unqualified Defence

ROLAND PIERIK

ABSTRACT The 2015 Disneyland outbreak of measles in the US unequivocally brought to
light what had been brewing below the surface for a while: a slow but steady decline in vacci-
nation rates resulting in a rising number of outbreaks. This can be traced back to an increas-
ing public questioning of vaccines by an emerging anti-vaccination movement. This article
argues that, in the face of diminishing vaccination rates, childhood vaccinations should not be
seen as part of the domain of parental choice but, instead, as a non-negotiable legal obliga-
tion. The first part of the article formulates and defends two arguments in favour of unquali-
fied mandatory childhood vaccination laws. First, government should not permit parents to
put their children at avoidable risk of death and suffering; second, government should guard
the common good of herd immunity to protect vulnerable persons. The second part rejects legal
and pragmatic objections against such mandatory vaccination laws.

1 Introduction: The (Contested) Contribution of Vaccines

The introduction of vaccines against infectious diseases has been one of the most
important contributions to public health of the last century. A century ago, infectious
diseases like measles, polio and whooping cough were the major cause of death in the
Western world. Large-scale vaccination programs have dramatically reduced (or even
eliminated) outbreaks of these diseases in affluent societies. The major goal of vaccina-
tion programs is the maintenance of herd immunity, the phenomenon that when a criti-
cal portion of a community is immunised against a contagious disease, the virus can
no longer circulate in the population, so that the disease cannot gain a foothold in that
society. Indeed, it is through herd immunity that mass vaccination is so much more
effective than individual vaccination.

A large majority of parents voluntarily enrol their children in such programs because
they are convinced of the beneficial effect of vaccination on the health of their chil-
dren. However, since the introduction of the first large scale programs in the begin-
ning of the 19th century, certain groups of parents have refused to vaccinate their
children. Traditionally, the most well-known refusers are members of religious groups,
predominantly Protestant Christian congregations, who argue that vaccination inter-
feres with divine providence. In recent years, however, we can encounter an increasing
public questioning of vaccines by an emerging modern anti-vaccination movement,
which argues that the dangers of vaccinations far outweigh their benefits. Unlike the
more traditional groups that were primarily inwardly oriented, this movement actively
and successfully reaches out to new parents through anti-vaccination websites and
television celebrities.
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After a long period in which the idea that vaccinations were beneficial and safe
gained an ever-stronger foothold in Western societies, this new movement heralded a
turning point in the public trust in vaccines. The Disneyland measles outbreak in Jan-
uary of 2015 definitely and unequivocally brought to light what had been brewing
below the surface for a while: a slow but steady decline in vaccination rates, resulting
in an increasing number of pockets of under-vaccination in Western societies, and the
rise of measles outbreaks in the Western world.1

These developments present Western governments with difficult challenges.2 How
should the protection of public health and the fight against infectious diseases be bal-
anced with parents’ rights to raise their children as they see fit? This article defends
mandatory vaccination for infectious childhood diseases, that is, diseases for which the
first vaccination must be administered in the first two years of an infant’s life. To limit
the discussion, the argument in this article focuses on the measles, but similar argu-
ments can be made for other diseases like polio and whooping cough.

The measles is an extremely infectious disease: an unvaccinated person exposed has
a 90% chance of becoming infected with the disease. Moreover, it is especially danger-
ous: during a measles outbreak in France in 2008–2011, 10 patients died and almost
5,000 patients were hospitalised, including 1,023 for severe pneumonia and 27 for
encephalitis/myelitis.3 Statistics show that out of every 1000 children who become
infected, one or two will die from the disease; approximately one will develop
encephalitis, a swelling of the brain that can lead to convulsions and leave the child
deaf or with an intellectual disability, and as many as 50 get pneumonia. Even an ‘un-
complicated’ course of the measles results in a week with a high fever, cough, sore
throat, and a rash covering the entire body.4 These risks can be prevented easily and
safely by vaccination, without limiting meaningful options for the children involved.
This article argues therefore that, in the face of diminishing vaccination rates, inocula-
tion against the measles should not be seen as part of the domain of parental choice,
but as a non-negotiable legal obligation, on a par with car seats, seat belts, and com-
pulsory education. The aim of the article is to present an unqualified defence of
mandatory childhood vaccination laws against the measles, only allowing for medical
exemptions, not for nonmedical (religious or philosophical) exemptions.5

The article is organised as follows. Section 2 describes and explains the origin of
the current emergence of vaccine denialism. Section 3 presents the main argument of
the article why childhood vaccination should be mandatory. Firstly, the government
should not permit parents to put their children at avoidable risk of death and suffering,
and has an overriding duty to protect children from these outcomes, when doing so is
easy and safe. Secondly, the government should guard the common good of herd
immunity in society, in order to protect vulnerable persons who, for medical reasons,
cannot protect themselves. Section 4 discusses and refutes two possible legal objec-
tions. First, mandatory vaccination supersedes the parental freedom of religion and
conscience; second, an unqualified obligation is compatible with the legal principle of
proportionality. Section 5 discusses and refutes the pragmatic objection that manda-
tory vaccination might backfire in the protection of herd immunity. After having dis-
cussed these possible legal and pragmatic objections, the article concludes with a final
endorsement of unqualified mandatory childhood vaccination laws against the
measles.
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2 Vaccination Objectors and their Motivations

The slow but steady decline in vaccination rates we encounter in the Western world
nowadays should mainly be attributed to a new wave of vaccine denialism by parents
who claim that the risks of vaccination outweigh the purported benefits. Epidemiologists
explain this emergence in terms of an interesting paradox.6 As a result of the magnitude
of vaccine success in the recent decades, attention to the necessity of immunisation has
decreased, since many persons living in the Western world today have never witnessed
the ravages of the diseases that took their ancestors’ lives. At the same, the (alleged) risks
of vaccinations like MMR, which combines vaccines against measles, mumps and
rubella, are much more prominently discussed.7 An important factor was the MMR vac-
cine causes autism controversy a decade ago, in the wake of the publication of Andrew
Wakefield’s article in The Lancet.8 By now, Wakefield’s claim has been fully debunked,
the article has been retracted by The Lancet, and the author has been stripped of his med-
ical licence and academic reputation. Still, the suggested vaccine-autism link remains
‘the most damaging medical hoax of the last 100 years’.9 The claim was widely reported
in the media and went viral on anti-vaccination websites.

Vaccine denialists dispute the medical consensus that vaccines are safe and effective;
moreover, they question the self-evidence with which governments provide and promote
large-scale vaccination programs. Some believe that diseases such as measles could, in
the case of otherwise healthy children, contribute to growth, development, and immunity
building, which provide individuals with greater resilience against diseases like cancer
and allergies later in life. Others seek to carve out ‘all-natural’ lives for their children,
maintain their ‘purity’, or avoid contamination, assuming that vaccines contain toxic
preservatives. Still others argue that current programs overwhelm a child’s immune sys-
tem because it is forced to handle too many vaccines too early in life.

Mark Navin explains the emergence of the current anti-vaccination movement in
terms of parents who are disappointed with mainstream medicine, when they experi-
ence that their alternative views on vaccinations are not taken seriously.10 They turn
their back on mainstream medicine, seek health care providers who will not challenge
their beliefs, and form or join alternative communities of knowers.11 These are explicitly
anti-paternalistic and anti-authoritarian communities that provide ample space for
sidelined voices, including self-identified parent-researchers who primarily employ web-
based research. Moreover, these communities emphatically endorse democratic norms
for allocating epistemic authority:

Democratization movements and the advent of the Internet have changed the
environment around vaccines from top-down expert-to-consumer (vertical)
communication towards non-hierarchical, dialogue-based (horizontal)
communication, through which the public increasingly questions recommen-
dations of experts and public institutions on the basis of their own, often
web-based, research.12

However, in their anti-authoritarian approach, these alternative groups might have
gone one step too far in their redefinition of concepts like ‘knowledge’ or ‘epistemic
authority’. We should question whether their ‘metaphysical’, ‘holistic’, or ‘spiritual’
sources of knowledge provide parents with the best knowledge available on the risks of
(not) vaccinating. Academic research provides more bona fide knowledge because it

© Society for Applied Philosophy, 2016
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employs a rigid empirical and evidence-based methodology. The accountability for
one’s chosen method and conclusions is subject to adversarial conditions through
anonymous peer review, which makes self-reflection and self-correction institution-
alised elements of academic research. This method of falsification guards scientists
from the disposition of confirmation bias: a tendency to favour information that con-
firms excising beliefs that vaccine denialists are prone to.13 This is exemplified by
recent research on the reaction of vaccine denialists that were being confronted by
information that the vaccines cause autism claim was incorrect:

Corrective information . . . successfully corrected misperceptions about MMR
causing autism. However, the correction also reduced vaccination intent
among parents with the least favorable vaccine attitudes. This finding suggests
respondents brought to mind other concerns about vaccines to defend their
anti-vaccine attitudes14

If they come to realise that one of their arguments against vaccination does not
serve them anymore, they just come up with another. Vaccine denialists disregard the
differences in medical expertise and competence, and seem unwilling to recognise that
the evidence-based epidemiological and medical research provides a better insight into
the risks of vaccines than television celebrities like Jenny McCarthy.

More disturbingly, many anti-vaccination groups still rally around Andrew Wake-
field because he dared to stand up to the medical establishment – even though The
Lancet retracted his article and the British Medical Journal dismissed his research as an
‘elaborate fraud’. This continuing endorsement demonstrates an outright non-
acceptance of scientific evidence and the practice of self-correction in academic
research, and is yet another example of confirmation bias.

It is generally accepted that government policy should be based on evidence-based sci-
entific research. The outright non-acceptance of science by vaccine denialists makes the
characterisation of their views as ‘controversial’ an understatement; the similarity with
global warming denialists seems evident. There is a point in time to conclude that there
is no genuine controversy anymore: the Wakefield-discussion generated a huge industry
of peer-reviewed research, none of which could corroborate the alleged vaccination-
autism link.15 Moreover, the worry that vaccines contain toxic preservatives resulted in
an official inquiry, mandated by the US Congress, on the use of thimerosal, a mercury-
based preservative. Although there was no evidence that it was harmful, thimerosal has
been removed from all childhood vaccines since 2000, to forestall parental anxiety.
Finally, a recent meta-analysis of relevant vaccine-research concluded that ‘there is evi-
dence that some vaccines are associated with serious adverse events; however, these
events are extremely rare and must be weighed against the protective benefits that vacci-
nes provide.’16 Therefore, governments should follow mainstream medical research and
nudge parents to ensure their children have routine vaccinations. The question is how
this can be done in the current era in which vaccinations are increasingly questioned.

3 A Defence of Mandatory Vaccination

How should the government deal with parents who reject routine childhood vaccina-
tions against the measles? In answering this question, we should distinguish two
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distinct normative issues. First: who is allowed to make paternalistic decisions on vac-
cinations for under-aged children who cannot yet make such a decision for them-
selves? Second: what is the implication of the fact that measles is a contagious disease,
implying that a patient is not only a victim of the disease, but also a vector in its fur-
ther spread? Although these issues are usually discussed simultaneously, they concern
different normative issues that warrant separate discussions; this section disentangles
that debate and defends two separate arguments in favour of mandatory vaccination.
Section 3.1 argues that government should not permit parents to put their children at
avoidable risk of death and suffering. Section 3.2 argues that government should
guard the common good of herd immunity in society, in order to protect vulnerable
persons who cannot protect themselves for medical reasons.

3.1. Parental Autonomy or Parens Patriae?

The first normative issue concerns the question of who should decide on childhood
vaccinations. Given the young age of the infants involved – most vaccinations have to
be administered before the age of four – they lack the capacities to make well-informed
decisions. Therefore, paternalism is justified and necessary. The question, then, is
whether it is up to the parents to decide about childhood vaccinations, or whether they
should be a non-negotiable legal obligation, enforced by the government. The point of
departure in liberal-democratic societies is limited governmental paternalism, endow-
ing the parents with the initial responsibility for the upbringing of their children. Par-
ents have the freedom to raise their children in accordance with their idea of the good
life. Moreover, the parent-child relationship usually involves a better motivation to
provide good care for children than any other moral or legal obligation. In short, there
are many good reasons to defer the raising of children to parents. The government
should only intervene in cases of clear neglect, abuse, or parenting styles that prevent
an ‘open future’ for their children.17

At the same time, parenthood comes with obligations, primarily to protect the ongoing
interests of children as vulnerable and maturing moral human beings in the process of
developing into self-reliant persons. If parents fail to take on their responsibility, society
has a responsibility to intervene. For example, blood transfusions are in violation of reli-
gious precepts of, for example, Jehovah’s Witnesses. Still, in most Western countries,
Courts allow doctors to go against the will of parents and administer a blood transfusion
when they believe that a newborn ‘rhesus baby’ is at risk of death or serious life-long dis-
ability. These are relatively straightforward cases because a blood transfusion is only
applied in a situation of clear and present danger. Although the risk-assessment in the
case of vaccinations is less straightforward, similar considerations apply. Yes, parents are
in the best situation to assess their children’s direct needs: they have the best knowledge
of their medical history and will know best how to interpret certain symptoms. However,
they usually are not well versed in immunological and epidemiological knowledge on the
contagiousness and risks of measles. The fact that some parents believe that vaccine refu-
sal is in the best interest of their children does not imply that this is objectively the case –
especially in the face of decreasing vaccination rates and increased risk of outbreaks – or
that this conviction implies that the state cannot interfere in that decision. And although
many interests of children are context-dependent, when they are concerned with serious
health risks, these interests are objective and beyond parental discretion.
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This brings me to my first argument in favour of mandatory vaccination of children
against the measles. The freedom of parents as to how to raise their children should
not result in the avoidable risk of death or lifelong disability for their children, who
themselves are as yet unable to make a well-considered choice to refuse vaccination.
Children are neither an extension of their parents, nor valid objects of their parents’
self-expression, but are instead, ‘self-originating sources of valid claims’.18 In such
cases, the state has an obligation to intervene to protect the infant from the conse-
quences of that decision, when doing so is easy and safe.19 Parents do have the right
to be free from state infringement of their religious and philosophical beliefs. Adults
are free to follow their convictions while making choices for themselves, even when
they refuse a (possibly lifesaving) medical intervention. However, the state should
interfere when these beliefs manifest themselves in actual practices that might harm
others, including their children.

The government has a duty to protect the health of all children, and this implies
that it is justified in limiting parents’ discretion when they make choices that are likely
to result in the substantial risk of significant harm to their offspring. This does not
take away the right of parents to raise their children in accordance with their idea of
the good life, but it definitely puts limits on that right. The relevance of government
action on the basis of this responsibility, even against the will of the parents, is high-
lighted by the fact that several of the polio patients, who as unvaccinated children
became (severely) disabled in the 1993 polio outbreak in the Netherlands, have, as
adults, explicitly distanced themselves from their parents’ stance on vaccination, and
reproached their parents for not vaccinating them.20

Vaccine denialists usually counter this argument by claiming that risks from measles
are overstated; let me shortly discuss three versions thereof. First, they present the
measles as an innocuous ‘nothing disease’. However, as described in the introduction,
the risks of the measles are real and should not be trivialised, especially when they can
be prevented so easily and safely, and are merely the result of the parents’ choice to
forego vaccination. Secondly, denialists argue that one does not need to vaccinate
because the number of outbreaks in the last decades is rather limited. The statement
is true, but in a rather cynical way: outbreaks have been avoided because the large
majority of parents still do vaccinate their children. The argument is cynical because,
as I will argue in the next section on herd immunity, it is based on a free-riders logic.
Children of non-vaccinating parents are protected against outbreaks because herd
immunity is maintained by other (vaccinating) parents, while their parents refuse to
contribute their fair share. The argument is self-defeating because the more parents
follow suit, the more herd immunity will be endangered. A third way in which denial-
ists downplay the risks of diseases like the measles is by arguing that children run
many kinds of risks every day: climbing trees, learning to bike on public roads, being
transported by car to family visits, etc. But avoiding such risks would eliminate options
for children to develop relevant capacities, necessary to live a fulfilling life in modern
society. Vaccination, on the other hand, eliminates serious risks without eliminating
valuable options for children; it merely limits the rights of parents to raise their chil-
dren in accordance with certain risky ideas of the good life.

Parents may consider obligatory vaccinations to be intrusive or even offensive, as if
their sound judgment and sincerity are questioned. However, parental choices that are
generally considered to be imprudent cannot be excluded from scrutiny, simply
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because they arise from a religious or philosophical conviction. In their responsibility
towards children and in the face of an emerging public questioning of vaccination,
government cannot rely on voluntary vaccination when parents’ convictions may pre-
sent such serious risks to the health of their children. This is, in sum, the first argu-
ment why childhood vaccination for measles should be a non-negotiable legal
obligation and not be part of the domain of parental choice.

3.2. Protecting the Vulnerable Through Herd Immunity

The second normative argument in favour of mandatory vaccination programs is that
the government should guard the common good of herd immunity in society, in order
to protect vulnerable persons who cannot protect themselves for medical reasons.
Infectious diseases are special in that the patient is not only the victim of a disease,
but also (consciously or unconsciously) a vector in its further spreading. Unvaccinated
persons can infect others and contribute to outbreaks. This implies that infectious dis-
eases should not only be discussed in terms of parent-child responsibilities, but also in
terms of public health. Herd immunity against measles requires an overall vaccination
coverage of between 92 and 94%.21 However, in the 2013–14 school year, the US
Centers for Disease Control and Prevention found that most states failed to reach the
target of having 95% of children entering kindergarten complete the 2-dose MMR
vaccine sequence – in the state of Colorado even less than 85% had received both
doses of MMR.22

Herd immunity protects several categories of persons who cannot protect themselves
for various medical reasons. The first category concerns infants and young children
who have not yet completed the recommended childhood immunisation schedule.
Newborn babies have maternally derived antibodies that protect them against these
diseases. Over time, however, the effect of these antibodies fades out and these chil-
dren remain unprotected until their first vaccination. During this period, they can only
be protected through the vaccination of those around them. In March of 2014, a
deliberately unvaccinated older child infected three babies in a Dutch day care centre
with the measles. Although the babies were enrolled in the national immunisation pro-
gram, they were too young to receive the MMR-vaccine. One six-month-old baby fell
seriously ill, spent a few days in intensive care, and nearly died.23

The second category concerns persons for whom their vaccination turns out to be
insufficiently effective because, in very rare cases, vaccinations do not mount an ade-
quate immune response. There will always be a small percentage of vaccinated persons
who remain unprotected; however, it is unclear who these persons are until they fall
ill. The third category of persons concerns those who cannot undergo vaccination
because they have certain forms of cancer, have a compromised immune system, or
are likely to suffer from a serious allergic reaction. Consider the example of Carl Kra-
witt, a 6-year-old leukaemia patient living in Marin County, California. Four years of
chemotherapy left him very vulnerable to infections and unable to receive vaccinations.
He is especially vulnerable after the Disneyland measles outbreak in California, given
the fact that 7% of the pupils in his school are unvaccinated due to ‘personal belief
exemptions’.24

The second argument in favour of mandatory vaccination is that, in the face of
diminishing vaccination rates, it is a necessary condition to incentivise sufficiently high
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vaccination rates to create and maintain herd immunity, without which vulnerable per-
sons would run serious risks. A vaccination is simultaneously a private good, in that it
protects the individual child; and a collective good, in that it contributes to herd
immunity that protects vulnerable persons. This collective-action character of herd
immunity has long been unnoticed by the fact that so many parents voluntarily vacci-
nated for private reasons, primarily concerned with the health of their offspring. As a
result, herd immunity could long be maintained indirectly as a positive externality and
was not in need of obligatory governmental action. However, there is no inherent rea-
son why these voluntary choices will guarantee robust herd immunity over time. It is
merely a contingent positive externality that can evaporate, as the current trend of
diminishing vaccination rates shows.

Before vaccines were available, infectious diseases were the major cause of death in
the Western world; outbreaks were considered cases of brute bad luck: acts of God.
The introduction of vaccines brought along a new responsibility for parents: it pro-
vided them collectively with a tool to counter the threat of infectious diseases. This
generates a special obligation for parents, which is more than an abstract duty to pro-
mote the public good. Vaccinating healthy children promotes herd immunity, prevents
these children from falling ill, thus becoming vectors in the further spread of disease.
This is indispensable for the safety of vulnerable co-members of society who have a
90% chance of falling ill when exposed to the measles.

Mandatory vaccination law is justified because it assures general compliance and as
such provides a solution to the classic collective action problem of assurance. Parents
concerned with herd immunity might only be willing to accept the slim chance of vac-
cination complications when they have assurance that others will also pay their fair
share to maintain herd immunity. Moreover, mandatory vaccination fairly distributes
the burdens and benefits of vaccination over the members of the community. The
risks of vaccination complications are equally distributed over all healthy persons, and
since they are rather limited, they do not impose unreasonable costs on individual
members of society. At the same time, robust herd immunity protects all members of
society alike, including those who cannot (yet) be immunised for medical reasons.
Since the health of the community at large is at stake, the decision not to vaccinate
does not fall within the domain of unrestricted individual freedom; it is not a coinci-
dence that combatting infectious diseases is generally considered to be a classic gov-
ernmental task.

3.3. In Defence of Mandatory Vaccination Policies: A Conclusion

This section provided two arguments in favour of mandatory vaccination policies. The
paternalism argument argues that government should protect children before the age of
reason against the avoidable risk of significant harm. This argument is relevant,
regardless of whether the disease is contagious or not. It only loses its strength in the
case of a disease that would only exhibit itself later in life so that the choice to vacci-
nate could be postponed until after the age of reason, in which case the need for
paternalism disappears altogether. The herd immunity argument defends mandatory vac-
cination in cases of contagious diseases, regardless of the age of the receiver. After all,
in such cases a patient is not only the victim, but also a vector in the further spreading
of the disease. Healthy persons who can undergo vaccination safely should contribute
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their fair share to herd immunity, in order to protect vulnerable members of society.
Vaccination against measles fits both categories: it has to be administered before the
age of reason, and the disease is highly contagious and dangerous.

Therefore, both arguments provide independent justifications for mandatory child-
hood vaccination against the measles; imposing a legal duty upon parents a refusal by
parents to vaccinate would imply breaking criminal law and running the risk of puni-
tive action by the government. Given the aim that government seeks to achieve here,
fines are more appropriate here than, for example, imprisonment or losing custody,
because the latter forms of punishments disables parents to take care of their children.
Finally, not vaccinating should result in other adverse effects: consciously unvacci-
nated children should be prevented from attending venues where they can contami-
nate other children, including licensed daycare centres. A final option is to cut off
parents who do not fully immunise their children (up to a certain age) from various
forms of family assistance payments, including the child allowance.25

A legal duty to vaccinate does not have to imply compulsory vaccination: a forced
vaccination of children against the will of the parents, for example, through the tempo-
rary suspension of the exercise of parental authority during which the child can be vac-
cinated – cf. the discussion of blood transfusions for rhesus babies as discussed above.
Proposing such forced vaccinations would invoke many discussions on the physical
integrity of children and the extent to which a government is allowed to interfere in
the parent-child relationship, which goes beyond the scope of this article. Moreover, it
might be a disproportional intrusive policy, given the aims government seeks to
achieve. As long as mandatory vaccination generates robust and undiminished herd
immunity, there is no good reason to replace it with much more intrusive compulsory
vaccination schemes. The argument in this article thus assumes that, first, mandatory
vaccination through fines provides enough an incentive to generate sufficient vaccina-
tion rates to maintain robust herd immunity and, second, that only when this is not
the case a more intrusive policies can be considered.

4 A Legal Justification of Mandatory Vaccination

4.1. The Freedom of Religion and Conscience

How can such a plea for mandatory vaccination be aligned with parents’ freedom of
religion and conscience? This right provides parents with the opportunity to live
according to the rules of their chosen religion or philosophy of life, without the inter-
ference of government or law, at least up to some point. The convictions of more tra-
ditional religious groups, that vaccination interferes with divine providence, and the
ensuing objections against vaccination would definitely be protected by the freedom of
thought, conscience, religion, or belief, as formulated in various international conven-
tions, including the International Covenant on Civil and Political Rights (ICCPR, art.
18) and the European Convention of Human Rights (ECHR, art. 9). Although the
convictions and objections of modern anti-vaccination groups deviate from more clas-
sical theistic convictions, these will also be protected by the freedom of religion and
conscience. The European Court, for example, does not employ substantial criteria
for a person’s conviction to qualify as a ‘belief’ in the understanding of the freedom of
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religion or belief. It merely employs formal criteria: the conviction must display ‘a cer-
tain level of cogency, seriousness, cohesion, and importance.’26 Given the fact that
there is a well-defined anti-vaccination movement, with established core ideas, there is
no reason to assume that it will not suffice as a belief in the sense of the ECtHR
jurisprudence on art. 9.

However, the freedom of religion and conscience is never unlimited, and can be
restricted under the following conditions (ICCPR, art. 18 par. 3; ECHR, art. 9, par.
2): first, the limitations must be prescribed by law; second, the limitations must be
deemed necessary to protect the rights of others, and must be clearly needed to pursue
a legitimate aim such as the protection of public safety, order, health, or morals, or
the fundamental rights and freedoms of others. The first condition is satisfied when
the obligation to vaccinate children against measles is captured in formal law. The
arguments in Section 3 above translate very easily into reasons that guarantee compli-
ance with the second condition.

The government has an overriding responsibility to protect public health by actively
guarding against outbreaks of dangerous infectious diseases that can easily and safely
be prevented by vaccination. This responsibility should have more weight than the par-
ent’s freedom of religion and conscience. Mandatory vaccination may interfere with
the parents’ freedom of religion and conscience, but this interference does not amount
to a violation of that right. This idea can also be recognised in the US Supreme Court
jurisprudence, especially in Jacobson v. Massachusetts, defending mandatory vaccina-
tion, limiting individual liberties to protect the common good:

The liberty secured by the constitution of the United States to every person
within its jurisdiction does not import an absolute right in each person to be,
at all times and in all circumstances, wholly freed from restraint. There are
manifold restraints to which every person is necessarily subject for the com-
mon good.27

4.2. The Principle of Proportionality

The next question is whether a mandatory vaccination law should be an unconditional
legal obligation or a system with exemptions for parents with sincere objections. Since
a mandatory vaccination law interferes with parents’ freedom of religion and con-
science, it should satisfy the requirement of proportionality. Although this is a generally
endorsed principle for laws that interfere with individual liberties, there is no one sin-
gle authoritative formulation available.28 I will employ the four stages to a proportion-
ality test as formulated in European Union law, which is one of its most stringent
formulations. The principle thus formulated covers four basic requirements: (1) there
must be a legitimate aim for a measure; (2) the measure must be suitable to achieve
the aim, potentially with a requirement of evidence to show it will have that effect; (3)
the measure must be necessary to achieve the aim, and there cannot be any less oner-
ous way of doing it; and (4) the measure must be reasonable, considering the compet-
ing interests of the different groups at hand.29

Both forms of mandatory vaccination law – with and without exemptions – comply
with the first two requirements. The avoidance of measles outbreaks is a legitimate
goal, and there is ample evidence-based support that vaccination is an appropriate
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measure to achieve that aim. Requirements (3) and (4) are relevant in our choice
between conditional and unconditional vaccination law. The aim of vaccination poli-
cies is to protect all persons against infectious diseases, but this does not require that
all persons have to be vaccinated; as mentioned above, herd immunity against measles
merely requires an overall vaccination coverage of between 92 and 94% of the popula-
tion, which implies that a limited practice of non-vaccination of 6–8% can be accom-
modated without sacrificing the rights of others, that is, the right of citizens to be
protected against vaccine-preventable diseases through herd immunity. Since the risk
of non-vaccination is cumulative in nature, herd immunity can be sustained, even if a
certain percentage of parents refrain from vaccination.

The proportionality requirement implies that a mandatory law with a system of
exemptions, if effective, is preferable over a law without exemptions because it is less
intrusive, which satisfies requirement (3). Many liberal political orders have actually
endorsed such rule and exemption approaches as a way of dealing with morally sensitive
issues, the most well-known example being the exemption from compulsory military
service for conscientious objectors. We face a situation in which a large majority vol-
untarily and wholeheartedly complies with the law, while only a minority has strong
objections. Such an arrangement would satisfy requirement (4) because it would main-
tain herd immunity and allows those who object to vaccination to live in accordance
with their idea of the good – even though they do not have justice-based claims to this
accommodation.

Such a rule and exemption approach towards vaccination programs can only be
maintained if (at least) two conditions are met. First, it must be capable of limiting the
number of exemptions to such an extent that (robust) herd immunity can be maintained.
Second, given the limited number of exemptions available, the distribution of this scarce
good of exemptions should not be unjust. That is, the process of distinguishing sincere
objections from mere preferences should not violate central liberal values, for example,
by undermining state neutrality or the secular character of law, or by privileging or
discriminating against certain religious or other comprehensive doctrines.

Concerning the first condition, a large proportion of the 6–8% will consist of per-
sons who are not (yet) protected for medical reasons: infants too young to be vacci-
nated, persons for whom the vaccination turns out to be insufficiently effective, and
those who cannot undergo vaccination. Moreover, nonmedical exemptions are usually
clustered in specific schools and communities. The question, then, is how much room
the maintenance of robust herd immunity leaves for nonmedical exemptions.

Concerning the second condition, the question is whether the distinction between
sincere objections and mere preferences can in fact be made and can be made in a neu-
tral way. Within the US, we find a system of mandatory vaccination laws with exemp-
tions, which can serve as an example here. Although there is no federal regulation, all
US states legally require the vaccination of children prior to school or daycare entry.
Historically, the number of exemptions (waivers) granted was limited because only a
limited category was eligible: members of nationally recognised and established religious
denominations.30 In 1971, this domain of exemptions was widened to ‘everyone and
anyone who claims a sincerely held religious belief opposed to vaccination’, and not
only those emanating from officially recognised religions. Only in 1979 was this limita-
tion to religion disputed in court, because religious exemptions ‘discriminate against the
great majority of children whose parents have no such religious convictions.’
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It makes sense to lift the distinction between religious and non-religious claims for
exemptions, because it does not fit with current, more secular ideals that governments
should be neutral towards various (religious and non-religious) ideas of the good life.31

Moreover, the original distinction led to many odd exceptions. For example, although
many secular claims were not even taken into consideration, an exemption claimed by
a Jewish parent was allowed by a US court, even though nothing in Judaism objects to
vaccinations.32 Another point is related to the thousands of parents who have joined
mail-order sham religions, such as the Congregation of Universal Wisdom, so they could
qualify for religious exemptions and forego the trouble of vaccinating their children.

However, embracing a more neutral treatment of various claims might solve one
problem, and generate another. The more categories of exemption-claimers are
acknowledged, the larger the number of (potential) claims, and the harder it is to
maintain herd immunity. Moreover, the more secular the assessment of claims to
exemptions becomes, the harder it is to distinguish genuine conscientious objections
from ‘mere preferences.’ Legal exemptions to otherwise generally applicable laws
should only be granted to claims that are based on what Charles Taylor dubbed
‘strong beliefs’ about the central importance and value of certain beliefs, practices, and
purposes. Within the liberal tradition, one that is so much determined by inter-Chris-
tian strife in Europe after the Reformation, such strong beliefs and the mere concepts
of ‘conscience’ and ‘conscientious objections’ were very much understood in Christian
terminology and symbolism.33 In current, more secular times we need a more inclu-
sive conception of the ‘strong beliefs’ and ‘deep commitments’ that provides normative
status to convictions that individuals closely identify with, and recognise as theirs, on
the grounds of their ‘deep’, ‘serious’, ‘spiritual’ nature. After all, it is because these
religious and non-religious commitments meet the criterion of deep commitments that
they justify exemptions from universal law.

However, it is difficult for government to distinguish deep commitments from mere
preferences because the former are typically insulated from ordinary standards of evi-
dence and rational justification as employed in common sense and science.34 It is the
religion, or the non-theistic equivalent in question that determines which commit-
ments are legitimate causes for an exemption, not government or a secular state
judge.35 It is therefore quite an endeavour, if not impossible, for a liberal government
to come up with a clear set of coherent conditions to separate legitimate deep commit-
ments from superficial preferences, and remain neutral to the various religious and
non-religious philosophies of life. This difficulty can be recognised in the half-hearted
way that most US states deal with exemptions. In the large majority of states, parents
can opt out of vaccinations by simply checking a box, no questions asked. In addition,
the vast majority of states do not enforce any limitations on exemptions, as 32 of 48
states that allow exemptions have never denied a single claim.36 This lenient way of
enforcing the law has led to a slow but steady rise in the number of exemptions, a
development that has long remained under the radar, but became evident and a sub-
ject of public discussion after the Disneyland outbreak of the measles.

In summary, nearly every well-meaning academic paper and policy document that
aims to encourage vaccinations contains a phrase like the following: ‘Governments
should seek to ensure that their exemption processes are designed to encourage well-
informed choices and deliberate thought, and they should select on sincerity of
beliefs.’ However, it is impossible for secular governments to perform this task in
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current plural societies. For example, should modern refuters who, in one spiritual
way or another, still adhere to Wakefield’s debunked claim that vaccination causes aut-
ism be treated differently from Christians who argue that vaccination is an inappropri-
ate meddling in the work of God, or metaphysical thinkers who argue that vaccines
undermine ‘purity’ or hamper ‘spiritual growth of the person’? Yes, the former is
based on a factual claim that contradicts evidence-based medicine, while the latter two
cannot be refuted scientifically, but this is ipso facto not sufficient as a criterion that
can be employed by a neutral state for distinguishing the two claims, or to conclude
that one justifies an exemption while the other does not. If a liberal government aims
to maintain herd immunity, and if there is no neutral way of distinguishing insur-
mountable objections to vaccination from more superficial preferences, a system of
exemptions for non-medical reasons cannot be maintained.

This brings me back to the proportionality test, especially the third condition, argu-
ing that a mandatory law is justified if the measure is necessary to achieve the aim,
and if there are no less onerous ways of achieving that aim. The argument above con-
cludes that the less onerous measure – a qualified mandatory vaccination law – cannot
be sustained, which implies that an unqualified mandatory vaccination law meets the
proportionality requirement.

5 Implementing Mandatory Vaccination: Pragmatic Considerations

Section 3 presented a normative defence of mandatory vaccination against the
measles, while Section 4 argued that unconditional mandatory vaccination laws fit
within the legal framework of liberal democracies. Some, however, present a pragmatic
counter-argument: unconditional mandatory laws will undermine herd immunity
because it would create a public backlash against voluntary vaccination and will gal-
vanise anti-vaccination groups. This section unpacks this claim by analysing the effect
mandatory vaccination laws on three relevant categories of parents: those who whole-
heartedly endorse vaccination, steadfast vaccine denialists, and indecisive parents.

It is unlikely that voluntary vaccination would be affected by introducing mandatory
laws. After all, why would those convinced by the beneficial effect of vaccination sud-
denly become civilly disobedient once refusers are also legally obligated to vaccinate –
something they already consider prudent behaviour? Vaccine denialists, on the other
hand, are already dead-set against vaccination and, as discussed in Section 2, will nei-
ther be convinced by the consensus in the mainstream scientific community, nor be
open to persuasion by the government. Thus, making vaccination mandatory might
not affect the number of denialists; it will only strengthen their opposition.

Governments seeking to protect robust herd immunity should primarily focus on
the third category: hesitant parents, and separate these parents, who might still be
open to persuasion, from the relatively small – albeit very vocal – group of vaccine
denialists who will cling to their convictions, no matter what. Those on the fence are a
heterogeneous group of parents who seek information about vaccine safety at the pre-
carious moment when having to decide upon the inoculation of their first infant. If it
were clear that a legal obligation would discourage them to vaccinate, this fact would
provide a pragmatic argument against such a proposal – despite having argued in Sec-
tion 3 above that it is the most justified policy. Although one can never be sure in
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advance how citizens will react to a future policy change, empirical research in adja-
cent discussions suggests that mandatory laws will convince hesitant parents to vacci-
nate, rather then discouraging them to do so.

The more vaccinations are presented as a given by the paediatrician, and the less as
a choice, the more hesitant parents are inclined to vaccinate. The choice to vaccinate
‘is not only complicated by an overwhelming amount of information, it is also fraught
with emotion. It is often easier in these situations to simply accept what is recom-
mended, especially when that recommendation is made by someone as influential and
trusted as their child’s pediatrician or family practitioner.’37 By leaving vaccination
within the domain of voluntary choice, the government communicates the message
that parents have a lot of leeway in this issue. Parents might be less hesitant to vacci-
nate when the government communicates an explicit message that measles are danger-
ous for their child and a threat to public health. Horne et al. show that ‘rather than
attempting to overcome vaccination myths by convincing parents of the safety of vacci-
nes, provaccine messages might be more effective if they work to convince parents of
the dangers of failing to vaccinate their children.’38 Government should communicate
that refusing to vaccinate is unacceptable risky behaviour, on a par with not buckling
up one’s kid in its car seat. One effective way to communicate that message is by mak-
ing vaccination a non-negotiable legal duty, outside of the ambit of parental freedom
of religion and conscience.

Finally, it turns out that opposition to vaccination is less immune to governmental
policies than message of denialists would suggest. States in the US with stricter regula-
tion and stricter enforcement of exemption laws have higher vaccination rates than
states with less strict regulation.39 When vaccination becomes a legal obligation, stead-
fast denialists might stick to their opposition – and might even accept criminal prose-
cution. Hesitant parents, on the other hand, might either be convinced by the message
that not vaccinating is too dangerous, or might not be willing to risk criminal prosecu-
tion and accept the option of vaccination reluctantly. Mandatory vaccination laws
might strengthen the social norm that responsible parents vaccinate their children, and
generate social pressure amongst parents in day care centres and schoolyards to con-
firm to this norm. It is very unlikely that it will lead to vaccination coverage of a
100%; but it will definitely increase vaccination rates, and contribute to a more robust
herd immunity.

In sum, there is no reason to assume that mandatory vaccination laws will dissuade
hesitant parents to vaccinate; to the contrary, the arguments above suggest that they
might even encourage them. This effect might be strengthened when mandatory laws
are accompanied by encouraging policies, for example, by ensuring that parents are
not hindered in their attempts get their children vaccinated. The government should
offer the relevant vaccinations free of charge, and guarantee the availability of a suffi-
cient supply of safe vaccines. Moreover, the government should set up an effective sys-
tem of vaccination reminders, and should guarantee that immunisation services are
staffed by well-trained health professionals who are able and willing to discuss the con-
cerns and questions of parents.

The legal obligation to vaccinate might drive a necessary wedge between vaccine
denialists and hesitant parents. Anti-vaccination websites disperse the wildest specula-
tions with anecdotal evidence as ‘alternative medical truths’, while medical specialists
can only provide peer reviewed information and are handcuffed by professional
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standards in their attempts to counter this fear mongering. Denialists have the free-
dom of speech to disperse their views; but there is something unsettling about the fact
that the freedom of speech allows their unscientific and ungrounded claims to have
such weight in public debates, diluting the voice of evidence-based science.40 This
makes that well-meaning hesitant parents systematically over-perceive the magnitude
of the risks involved, causing them to doubt whether the benefits of vaccinations do
outweigh their dangers.41 The unequivocal message of a legal obligation to vaccinate
might make hesitant less susceptible to information from denialists – their message
gets tainted since it incites parents to illegal behaviour.

Ironically enough, it might require an actual first-hand experience with an epidemic
outbreak to end societal complacency towards non-vaccination and for a political com-
munity to question the dominance of the ‘freedom of parental choice’ argument.
Indeed, the Disney outbreak of January 2015 led to an outpour of public indignation
over the irresponsible behaviour of non-vaccinating parents, and the risks they present
to public health. A CNN/ORC poll in the wake of the Disney outbreak found that 78
per cent of respondents believed that vaccinations should be mandatory for healthy
children.42 Moreover, in reaction to the Disney outbreak, the state of California dis-
cussed Senate Bill 277 to eliminate all nonmedical exemptions. The proposal led, pre-
dictably, to heated opposition by denialists but was in the end accepted by a
significant margin in the State Legislature.43 An initiative to a referendum to overturn
the bill fell (far) short of the number of signatures needed to put the issue on the bal-
lot.44 In addition, legislators and public health professionals have been calling for simi-
lar reforms in nearly 30 other states.45

In sum: the pragmatic counterargument is less convincing than it might have looked
at first sight. There is no reason to assume that mandatory vaccination laws under-
mine voluntary vaccination. They might indeed galvanise straightforward vaccine
denialists, but they are immune to scientific consensus and persuasion by the govern-
ment anyway. But, most importantly, there are good reasons to assume that manda-
tory vaccination laws encourage, rather than discourage hesitant parents to vaccinate
their children and to contribute to robust herd immunity.

6 Conclusion

In this article, I have defended mandatory vaccination laws against the measles. I have
presented two arguments in favour of this claim: Government has the duty to protect
children against avoidable risk of death and suffering, when this protection can be
given easily and safely. Second, government has a duty to protect the collective good
of herd immunity that also protects vulnerable persons indirectly. Those who argue
that vaccination should be a parental choice claim that parents should be allowed to
determine what is best for their children. However, given the abundant information
from evidence-based research supporting vaccination, and the problematic sources
relied upon by those who choose not to vaccinate, political communities rightfully
question the wisdom of not vaccinating. Moreover, since non-vaccination can directly
lead to outbreaks of dangerous diseases like measles, which can seriously harm vulner-
able persons, childhood vaccination is not only an issue of parental freedom but, first
and foremost, one of public health.
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Until recently, outbreaks of diseases like the measles seemed abstract and remote in
the Western world. In that context it could seem to be an excessive use of governmen-
tal power to enforce vaccinations upon parents. However, recent outbreaks have pro-
vided parents and the public with first-hand experience with the harmful impact of
such diseases. We have arrived in an era of emerging vaccine denialism, in which herd
immunity as a positive externality of voluntary vaccination might evaporate. This
implies that the measles could become endemic again in the Western states. When
underimmunisation endangers herd immunity in more and more pockets of Western
societies, it does not suffice for governments to encourage parents to voluntarily
choose vaccination. Instead, governments should take positive action to protect young
children and vulnerable persons against foreseeable and avoidable serious risks by
making vaccinations mandatory.46

Roland Pierik, Paul Scholten Centre for Jurisprudence, Faculty of Law, University of
Amsterdam, P.O. Box 1030, NL-1000 BA, Amsterdam. r.pierik@uva.nl
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