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Presentation

The Argentine Association of Comparative Law originated in the cre-
ation, in 1946, of the Argentine section of the Société¢ de Législation
Comparée, based in Paris, on the initiative of Ignacio Winizky. He
brought together a group of eminent Argentine jurists, including Héctor
Lafaille, Juan Carlos Rébora, Eduardo Busso, Enrique Martinez Paz
and Marcos Satanowsky, among others, to create it.

The reason behind the creation of an association devoted to Com-
parative Law was to provide, within a climate of academic freedom, the
possibility of being in contact with the outside legal world and seeking
the greatest number of ties, sources and connections to include the law
as part of the foundations of an interdependent and globalized world.

By means of this electronic publication, the Argentine Association
of Comparative Law presents the reports of those “national reporters”
who are also part of its membership and who will be participating in the
“XXI Congress of the International Academy of Comparative Law”, to
be held this October 2022 in Asuncion, Paraguay.

The authors of these reports are, in alphabetical order:

JUAREZ FERRER Martin

MEDINA Graciela

NOODT TAQUELA Maria Blanca

PARISE Agustin

POZO GOWLAND Héctor M.

RODRIGUEZ GALAN Alejandra



The impact of Force Majeure on Contractual
Obligations under Argentinean Law

Report on the Republic of Argentina to the XXI International Congress
of the International Academy of Comparative Law

JUAREZ FERRER, Martin'

I. FORCE MAJEURE NEED NOT BE EXPRESSED BY
PARTIES

Argentinean Contract Law is enacted in the Civil and Commercial
Code, in force since 2015 (hereinafter, CCC). Under Argentinean Con-
tract Law cas fortuit (hereinafter, CF) and force majeure (hereinafter,
FM) are implied by law (section 955 CCC), and parties do not need to
express it in contractual documents.

I1. DIFFERENCE BETWEEN CAS FORTUIT AND FORCE
MAJEURE

There is no difference between CF and FM in the Argentinean legal sys-
tem. section 1730, 2" part CCC clearly indicates that in such Code the
terms CF and FM are to be treated as synonyms. Before the enactment
of the CCC, Argentinean scholars debated over the differences between
both terms, but even the old Civil Code (enacted in 1869) used both
as synonyms. Legal scholars recognize than differences can be made
between the terms, but they are widely regarded as mere conceptual
differences, without any impact on the legal consequences.?

1 Universidad Nacional de Coérdoba, Universidad Siglo 21, Universidad Catdlica de
Cordoba.

2 PIZARRO, R. Daniel and VALLESPINOS, C. Gustavo. Tratado de Obligaciones.
Buenos Aires, Rubinzal Culzoni, 2017, V.3, p. 46. BORDA, Guillermo A. Tratado de
Derecho Civil Argentino. Obligaciones. Buenos Aires, Perrot, 1971 (3rd Ed.), p. 111
indicates that Argentine courts have never made any difference between CF and FM and
neither have national legal scholars. LLAMBIAS, Jorge J. Tratado de Derecho Civil
Argentino. Obligaciones. Buenos Aires, Perrot, 1973, T. I, p.233.



III. FACTUAL CIRCUMSTANCES IN FORCE MAJEURE

A factual circumstance should be considered as FM in two cases: first if
the circumstance was not foreseeable at the time of the execution of the
contract (unpredictability); second if the circumstance was foreseeable
but it was not avoidable or preventable (inevitability).

Any of these factual circumstances must be present for the situation
to be considered as a FM.

IV. CRITERIA FOR UNPREDICTABILITY AND
INEVITABILITY

In the Argentinean legal system both unpredictability and inevitability
receive the same treatment. The criterion that a judge or a court should
use to determine the existence of either are the same.

To be considered as an FM, the factual situation should be, in the
first place, unforeseeable or unpredictable, objectively considered, ac-
cording to the normal course of events. There is no need for the event
to be absolutely unforeseeable, but merely not imaginable in the factual
context.’ In the second place the situation should be unavoidable or in-
evitable, also objectively considered; it is widely considered that courts
should be strict on the appreciation of this inevitability. This is the most
important requirement for a case to be considered as FM, because it the
event is foreseeable but inevitable it still can be considered as FM.’

In the third place, the factual situation must have an influence on the
current situation, and eventualities and contingencies are not consid-
ered as FM.

In the fourth place, the factual circumstance must be external to the
debtor, and they should neither cause nor be in control of the situation.

In the fifth place the obstacle should appear after the obligation is
created, because if it were contemporary, the obligation would not be
considered as created.

Finally, the obstacle should impose an unsurmountable obstacle to
the payment of the obligation (arg. section 955 CCC)

3 BORDA, op. cit., p. 113.
4 BORDA, op. cit.p. 114

5 TRIGO REPRESAS, Félix A. “Casus” y falta de culpa. Responsabilidad Civil,
Doctrinas Esenciales, v. 11, 1087.



In any case the personal circumstances of the debtor are to be consid-
ered as FM, except for the case of intuitu personae obligations.

V. TIME OF THE EVENT TO BE CONSIDERED AS FORCE
MAJEURE

In the Argentinian legal system, the time of occurrence of the event
considered as FM is legally relevant. If the obstacle is contemporary
with the creation of the obligation, then the obligation is considered
unborn, because the obligation would lack one of its essential require-
ments. Then, there would not be FM, as the obligation would not be
born.

On the contrary, when the obstacle or the event regarded as FM ap-
pears after the execution of the contract, then it is considered as FM,
and it causes the impossibility of fulfilment. (section 955 CCC).

VI. THE EFFECT OF FORCE MAJEURE ON CONTRACTUAL
OBLIGATIONS

According to section 955 CCC, FM must cause the objective, absolute,
definitive and superviniens impossibility of fulfilment of the obligations.
Given such factual impossibility caused by FM, the effect is the extinction
of the obligation for the debtor, without any liability. The debtor should
only give back everything they received under the contract.

In the Argentinian legal system, the party that suffered FM and in-
tends to be released from its obligation should invoke FM and prove it
(arg. section 1734 CCC).

VII. EXTRAORDINARY DIFFICULTIES THAT QUALIFY AS
FORCE MAJEURE

The Argentinian legal system does not recognize a separate category
of “extraordinary difficulties” within the FM cases. Notwithstanding,
there are certain factual circumstances that have been regarded as FM
even when they did not produce an absolute impossibility.

Included in such group are climatic phenomena which amount to
extraordinary and out of the normal course of events; illness of the debt-



or impeding fulfilment in intuitu personae obligations; war impeding
fulfilment of the obligation;® revolution;’ strike (if it is generalized or
includes a complete group of workers or a big number of unions, espe-
cially if it is declared illegal and includes specialized workers which
are difficult to replace);® and, in some and very limited cases, economic
difficulties originating in some other countries that have an impact on
the domestic market.

The following are not considered to be extraordinary difficulties and
do not qualify as FM: simple difficulties on the fulfilment of the obliga-
tion; breaking of industrial machinery; minor weather phenomena such
as fog and misty rain; simple theft; illness of the debtor in obligations
that are not intuitu personae; plagues or pestilences (unless extraordi-
nary); robbery of money in a safe box.

VIII. FORCE MAJEURE: TEMPORARY OR PERMANTENT?

In the Argentinian legal system, the extinction of the obligation only oc-
curs if FM is permanent. On the contrary, if FM is only temporary (arg.
section 956 CCC), the extinction of the obligations only occurs if the
fulfilment term is essential, or if the duration of the obstacle is capable
to frustrate the creditor’s interest.

IX. MORAL IMPOSSIBILITY AS FORCE MAJEURE

The expression moral impossibility has not been frequently used in
the Argentine legal system in relation to FM events, but legal scholars
state that impossibility can be caused not only by material obstacles
but also for moral impossibility, citing traditional French legal doctrine
(Mazeaud Brothers).’

6 BORDA, op. cit., p. 116, says that war itself is not FM, but only if it creates
unsurmountable difficulties.

7 BORDA, op. cit. , p. 116, indicates that war requirements to be considered as FM
apply to revolutions, and mentions the following decisions: Commercial Law Court of
Appeals of Federal Capital, 27.11.25, published in JA 18-728.

8 PIZARRO, op. cit., p. 58.
9 LLAMBIAS, op. cit., p. 239.



On the contrary, it has been used by courts in two sets of cases:
first, in cases where the party who pays his debt does not have proof of
payment, because of the personal or familiar links with the party who
receives the payment;'° second, it has been used as a ground for divorce
in marriages.'' The expression has also been used in an isolated way
to refer to non-physical obstacles to perform certain acts that would
benefit the party itself,!? or acts that can be considered, in their context,
supererogatory.'?

X. DEFAULT AND FORCE MAJEURE

In the Argentine legal system, a debtor in default should/must support
and assume FM (arg. section 1733 inc. ¢ CCC). However, this conse-
quence has precise limits that place/impose some restrictions on its ap-
parent wideness. For the debtor to support the consequences of FM,
there must be a causal link between default and FM, because, other-
wise, the former is irrelevant. '

XI. FORCE MAJEURE AND BURDEN OF PROOF

In the Argentinie legal system, section 1734 CCC indicates that the par-
ty who tries to extinct their obligations must invoke and prove the ex-
istence of FM.

XII. WAIVER OF FORCE MAJEURE

In the Argentine legal system, a party can waive their right to invoke
FM and this waiver is valid (arg. Section 1733 inc. a CCC), if and only

10 National Court of Appeals on Civil Law, Sala E, K, J M. v. M., J. M., 17.5.11,
published in SJA 21.12.2011.

11 National Court of Appeals on Civil Law, Sala J, L., G. D. v. R., S.M., 28.12.2010,
published in SJA 22.6. 2011

12 National Court of Appeals on Commercial Law, Sala A, Interpublic Argentina SRL v.
Agulla y Bacetti S.A., 8.4.10, La Ley Online, cita TR LALEY 7006767.

13 Salta Court of Appeals on Civil and Commercial Law, Sala III, S., M. L. v. Instituto,
14.3.11, published in DJ 10.8.11, 85.

14 PIZARRO, op. cit., p. 75.



if the contract is paritario, i.e., between parties that have similar bar-
gaining power (hereinafter non consumer contracts, or NCC). There is
one major exception in contracts in which one of the parties is a consum-
er or user, which are regulated by the Consumer Defense Act of 1994
(Ley 24.240, hereinafter LDC) and section 1092 CCC and subsequent
sections.

Waiver of FM cannot be inferred because it falls under the rule
against inference of renunciation (section 948 CCC), even if the rele-
vant party assumes certain risks and even less because of the purchase
of an insurance.

In the Argentinian legal system, a waiver of FM can be considered
valid in a non-consumer contract, or even in a consumer contract, if the
professional party can prove that the consumer gained some particular
advantage that equates with the waiver.'s

XIII. FORCE MAJEURE AND MITIGATION

In the Argentinian legal system, there is no explicit duty of mitigation
related to the occurrence of FM. Notwithstanding, there is a general
duty of mitigation that is explicit for every person, and it arises from
section 1710 inc. b CCC, and includes the duty of taking measures to
avoid the production of harm and to diminish its magnitude.

This duty is widely regarded as derived from the bona fide principle
that is of great importance in Argentinean legal system.

XIV. FORCE MAJEURE AND OTHER LEGAL CONCEPTS

In the Argentinean legal system, FM can be distinguished from hard-
ship and frustration of purpose. Hardship is regulated in section 1091
CCC, and its factual platform includes extraordinary alteration of the
contractual circumstances. Different from FM, it gives the affected par-
ty the right to terminate the contract totally or partially, or to adjust its
terms to the new situation to maintain its economic balance, but in all
cases fulfilment of obligations is still possible. Hardship only applies to
contractual obligations, but FM can apply both to contractual obliga-
tions as an exculpatory circumstance in Tort Law.

15 PIZARRO, op. cit.

10



Frustration of purpose is a legal concept that allows the affected party
to terminate the contract if the frustration arises from an extraordinary
change of circumstances, which is both external to the parties and ex-
ceeds the ordinary risk of the contract. Like hardship, it also has an
extraordinary change of circumstances as a factual case, and they also
can be regarded as special cases of FM. However, particular rules make
frustration of purpose different from FM and its consequences because it
allows the affected party to terminate the contract.

XV. COVID-19 AND FORCE MAJEURE

The Argentinian legal system had at least two particular contractual re-
actions, and one that can be considered as general.

In general, the COVID-19 pandemic/epidemic was widely consid-
ered as a case of FM, and it was used to allow affected parties to extin-
guish their obligations in the way that FM does.

In particular, there were two sets of regulations for particular types
of contracts. Presidential Decree #319/2020 included a set of special
reliefs and regulations for mortgages, including freezing of payments
to the price before COVID-19, suspension of foreclosures and auctions.
Presidential Decree #320/2020 included a set of special reliefs and reg-
ulations for housing rentals: it included the possibility of suspending
payments, freezing of price of payments, suspension of executions,
foreclosures, and evictions.

XVI. EVENTS USUALLY INCLUDED IN CONTRACTUAL
FORCE MAJEURE CLAUSES

In the Argentinian legal system, the factual circumstances usually in-
cluded under the FM clauses are: earthquakes, war, revolution, epidem-
ics, acts of terrorism, takings, limits or prohibitions of acts of import
and export of goods.

XVII. FACTUAL CIRCUMSTANCES CONSIDERED BY
COURTS AS CASES OF FORCE MAJEURE

Here we will make a short review of the cases that have been considered

11



-or not- by the national courts as cases of FM.

1. ACT OF GOD. This expression has not been widely used by
courts in Argentina.

2. ECONOMIC CRISES. Legal scholars in the Argentinian legal
system tend to be severe in the appreciation of economic crises as
FM, probably because of the recurrence of such phenomenon in Ar-
gentina. These crises can be considered as FM if they originated
in foreign countries and their repercussion is global (v. gr. Tequila
Crisis of 1995).!° Have economic crises been considered as force
majeure events? If so, under what circumstances?

3. ECONOMIC DIFFICULTIES OF THE DEBTOR

a. Economic difficulties of the debtor have not been usually con-
sidered as FM, and a probable explanation for that is the objec-
tive criteria that governs FM in Argentinean legal system.

b. However, some authors consider that the objective criteria
may become flexible to admission of the economic difficulties of
the debtor in case such difficulties arise from facts specific and
external to the debtor.!”

4. REGULATORY CHANGES
a. TAKINGS. Takings have been considered as FM if they impede
fulfilment of the contract, e. g. if the contract is a sale of a certain
thing or product;'® takings are not considered FM if the taking
were foreseeable (for instance, because of plans of constructions
of a highway).
b. EXTENSION OF HOUSING RENTALS. Such extensions
have been considered as FM."

¢ .CONTROL MEASURES are not considered as FM if they

16 PIZARRO, op. cit., p. 60.

17 MAYO, Jorge A. La imposibilidad de cumplimiento objetiva y subjetiva. Absoluta y
relativa. Revista de Derecho Privado y Comunitario, 1998.

18 BORDA, op. cit., p. 119, mentions the following decisions: Civil Law Court of
Appeals of Federal Capital, 22.6.51, published in JA 1951-1V, 245; Civil Law Court of
Appeals of Federal Capital, 31.10.51, published in JA 1952-1, 179

19 BORDA, op. cit., p. 119, mentions the following decisions: Civil Law Court of
Appeals of Federal Capital, Sala 1st, 1.4.49, published in LL 54-299.
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only pose surmountable obstacles to the fulfilment of contractual
obligations. The same criteria apply to increases or changes in
tariffs or import duties.

5. STRIKES AND LOCKOUTS
a. Ancient case law considered strikes were not FM. Newer cases
have reviewed these criteria and made more flexible appreciation
of strikes in order to consider them as FM.
b. General strikes have been considered as FM.%

c. Partial strikes can be considered as FM if courts consider that it
constitutes a severe obstacle to fulfillment of obligations.?!
Illegal strikes have also been considered as FM.?

e. Banking strikes have not been considered as FM impeding ful-
filment of monetary obligations.”

f. Strikes related to a single factory are not considered to be FM,
because they are external to debtor.>* For some authors it depends,
also, on the legality or illegality of the strike.

6. FORCE MAJEURE AND PUBLIC AUTHORITIES

a. Most of Argentine legal scholars tend to consider acts of au-
thorities as FM, including takings and bans on import and ex-
port.2°

b. Some other authors consider such acts as third-party acts that

20 BORDA, op. cit. , p. 121, mentions the following decisions: Civil Law Court of
Appeals of Federal Capital, 13.3.31, published in JA 37-1621; Commercial Law Court
of Appeals of Federal Capital, 12.2.20, published in JA 4, 55.

21 BORDA, op. cit. , p. 121, mentions the following decisions: Civil Law Court of
Appeals of Federal Capital, Sala C, 31.12.52, published in JA 1953-I1, 46.

22 BORDA, op. cit. , p. 121, mentions the following decisions: Federal Court of
Appeals of Federal Capital, 30.12.53, published in LL 74-343.

23 BORDA, op. cit. , p. 121, mentions the following decisions: Federal Court of
Appeals of Federal Capital, 28.4.61.

24 TALE, Camilo. Curso de Obligaciones. Cordoba, Ed. Trejo y Sanabria, 2019, T. 2,
p. 243.

25 AGOGLIA, Maria, BORAGINA, Juan C. y MEZA, Jorge A. La exoneracion de
la responsabilidad contractual. La causa extraiia no imputable. Revista de Derecho
Privado y Comunitario, 1998.

26 PIZARRO, op. cit. , p. 59.
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break causal links, but not constitute strictly FM.?” In any case,
such acts can be considered as unpredictable and unforeseeable
events, but they are not FM.

c. If the acts are dictated/ordered by courts, they are not consid-
ered as events of FM.?

7. ILLNESS OF DEBTOR. This factual circumstance can be con-
sidered in different ways if the obligation to be fulfilled is an intuitu
personae obligation

a. In case of intuitu personae obligations illness of debtor can
be considered as FM if it hampers fulfilment of the obligation.
In some cases, even in this type of obligations, illness is not
considered to be a complete FM, in cases where the cost of de-
fault is bigger that the cost of replacement, even with some other
debtor.”

b. In other obligations, illnesses are not to be considered as FM
unless unpredictable and inevitable. In these cases, obligations
can always be performed by some other person, so it would be
extremely rare for an illness to be considered as FM.

c. Illness of a person that is a close relative of the debtor has not
been considered as an FM event. Has the illness of the debtor
been considered as a force majeure event that releases the debtor
from his/her personal as well as pecuniary obligations?

8. NATURAL EVENTS
a. Some weather phenomena are not considered as FM since they

are normal expressions of Nature, e.g., rain, winds, swelling of
rivers,* unless their extraordinary features can be considered as

27 AGOGLIA, Maria, BORAGINA, Juan C. y MEZA, Jorge A. La exoneracion de
la responsabilidad contractual. La causa extraiia no imputable. Revista de Derecho
Privado y Comunitario, 1998.

28 LLAMBIAS, op. cit., p. 244.
29 TALE, Camilo. Curso de Obligaciones. Cordoba, Ed. Trejo y Sanabria, 2019, T. 2,
p. 242.

30 BORDA, op. cit. , p. 115, mentions the following decisions: National Court of
Appeal on Civil Law (hereinafter CNCiv), Sala D, 2.10.62, published in LL 111-29;
CNCIV, Sala C, 17.10.63, in LL 114-371; National Court of Appeal on Commercial
Law (hereinafter CNCom), 3.8.38, LL 11-633.

14



unforeseeable.’!

b. Strong wind in maritime navigation is not considered FM.*
Have natural events (rain, storm, wind, floods, earthquakes, etc.)
been considered as force majeure events? If so, under what cir-
cumstances?

31 BORDA, op. cit. , p. 115, mentions the following decisions: Federal Court of
Appeals of Federal Capital, 9.6.33, published in JA 42-407. TRIGO REPRESAS, Félix
A. El caso fortuito como eximente en la responsabilidad por riesgo de la cosa. LL
1989-D, 457.

32 BORDA, op. cit., p. 116, mentions the following decisions: Federal Court of Appeals
on Civil, Commercial and Criminal Law of Federal Capital, 3.4.56, published in JA
1956-1V, 5.

15



Protection of the Adult and Respect for His or Her
Autonomy

Report on the Republic of Argentina to the XXI International Congress
of the International Academy of Comparative Law

MEDINA, Graciela'

1. OVERVIEW OF THE LEGAL SYSTEM
1. Constitutional right.
2. International Framework.

3. The Inter-American Convention on protecting the human rights
of older persons.

3.1 Equality and non-discrimination on grounds of age.
3.2 Right to life and dignity in old age.

3.3 Right to provide consent, free and informed in the field of
health.

3.4 Right to privacy and intimacy.
3.5 Right to work.
3.6 Right to health.
4. The national rules on the protection of adult.
4.1 Older person in the Civil and Commercial Code.

4.2 Capacity of older person. General Principle in the Civil
and Commercial Code.

II. STATE ORDERED MEASURES

1. Restricted capacity or incapable person.

1 University of Buenos Aires.
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2. Protection and support system.

3. Persons with restricted capacity.

4. The incapable.

5. Assistance with supports.

6. Judicial control.

7. Basic principles for capacity restriction.

7.1 The general capacity of exercise of the human person is
presumed, even when he is interned in a care establishment.

7.2 Limitations on capacity are exceptional in nature and are
always imposed for the benefit of the individual.

7.3 State intervention is always interdisciplinary in nature,
both in the treatment and in the judicial process.

7.4 The person has the right to receive information through
means and technologies appropriate to its understanding.

7.5 The person has the right to participate in the judicial pro-
cess with legal assistance, which must be provided by the
State, if he or she lacks the means.

7.6 Therapeutic alternatives that are less restrictive of rights
and freedoms should be prioritized.

8. Older person who may have their ability restricted.

8.1 Suffering from an addiction or a permanent or prolonged
mental disorder of sufficient severity.

8.2 That the exercise of full capacity may result in damage to
his person or property.

9. The support system.
10. Incapable people.
10.1 Budget to be declared incapable.
10.2 Criticism of the incorporation of this category.

11. The trial of restriction of capacity or declaration of incapacity.
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11.1 People who can apply
11.1.1 The interested party himself.

11.1.2 The spouse who is not de facto separated and the
cohabitant for as long as the cohabitation has not ceased.

11.1.3 Relatives.
11.1.4 The Public Prosecutor’s Office.
11.2 Competent judge.
11.3 Stakeholder involvement in the process.
11.4 Precautionary measures.
11.5 The personal interview with the judge.
11.6 Content of the judgment.
11.6.1 Diagnosis and prognosis.
11.6.2 Time when the situation manifested itself.
11.6.3 Personal, family and social resources.

11.6.4 Regime for the protection, assistance and promo-
tion of the greatest possible autonomy.

11.6.5 Scope of the judgment.
11.6.6 Extension of the restriction on capacity.
11.6.7 The functions of the supports or appoint curators.

11.6.8 Conditions for the validity of acts.

III. VOLUNTARY MEASURES

18

1. General overview.
2. Capacity.

3. Formalities.

4. Measures.

5. Limits.



6. Advance directives binding.
7. The power of the representant.

8. The termination of measure.

IV. EX LEGE REPRESENTATION

1. Specific provisions for ex lege representation of vulnerable
adults.

2. Inability of the patient to give medical consent.

3. Ex lege representative order.

V. COVID AND SENIOR RIGHTS
1. Pandemic Resolution and Human Rights in the Americas.
2. Criterion for rationalizing health care.
3. End-of-life decisions.

4. Ethical guidelines for the care of older adults in the covid pan-
demic?.

5. Admission and exclusion criteria for admission to Intensive Care
Units.

6. Criteria for abstention, assignment and withdrawal from me-
chanical ventilation (MRA).

7. Palliative care.

VI. CRITICAL REFLECTION

I. OVERVIEW OF THE LEGAL SYSTEM
Argentina, like many other countries, faces the serious demographic

2 https://www.medicinabuenosaires.com/indices-de-2020/volumen-80-ano-2020-s-3-

indice/guias_eticas/
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problem presented by the relatively low birth rate, the high unemploy-
ment rate and the aging of a part of the population, which increases its
average life every year.

Population ageing (i.e. the increase in the percentage of older people
in the global population) is the consequence of considerable progress
made in the economic, social and medical fields.

This increase in the average life is very beneficial for the human
being but have problems in terms of respect for their human rights and
that often in old age older adults are in a situation of vulnerability and
dependence.

Old age should not be visualized as a single biological process; on
the contrary, it must be approached from the general framework of pub-
lic policies and legislation. The progressive ageing of the world’s pop-
ulation poses the problem of keeping the elderly within society, finding
them the place that they should occupy for the good of the community
for their dignity and abilities.

The most vulnerable groups in contemporary society are children,
women, the disabled and the elderly. The first three have international
conventions that protect them while older adults lack them so far.

The international community works actively for its dictation with
the conviction that in the struggle for human rights greater achieve-
ments are obtained if the community of nations agrees to make effective
the rights of those who need it most.

1. Constitutional right

The study of the rights of the elderly must start from the Argentina
Constitution since it recognizes the basic rights of citizens and the guar-
antees against public power.

The elders were not mentioned in the original text of the Argentine
Constitution sanctioned in 1853.

In Argentina, the National Constitution of 1949 incorporated in its
article 37 the “rights of old age”.

Article 37 of the Constitution of 1949 recognized the following
rights: to assistance, to housing, to food, to clothing, to the care of phys-
ical health, to the care of moral health, to leisure, to work, to the tran-
quility, respect and consideration of their fellowmen.

The Constitution of 1949 was reformed in 1957. When this Consti-
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tution was repealed in 1957, the rights of old age disappeared,