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implementation of the ETS and how they can interact and coordinate with each other in the 
Chinese legal system.   
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SUMMARY  
TOWARDS A MARKET-BASED CLIMATE REGIME IN CHINA? 
A LEGAL PERSPECTIVE ON THE DESIGN AND IMPLEMENTATION OF GREENHOUSE 

GAS EMISSIONS TRADING  
 
In order to reduce GHG emissions and thereby to address climate change effectively, the ETS 
has been introduced and applied at different levels with various designs. The ETS, as a 
market-based instrument, seems to be rather simple theory, but the design and implementation of 
an ETS demands substantial governmental regulation and presents significant challenges for the 
establishment and enforcement of a sound legal framework for the ETS in a specific legal system. 
China is applying an experimental approach to establishing an ETS to reduce CO2 emissions 
cost-effectively. This experimental approach is intended to allow China to explore and to 
improve the regulatory design and implementation of the ETS gradually within its special 
economic, political and legal context, while taking account of the legal experiences with the 
existing ETSs, in particular the EU ETS. This doctoral research aims to answer the question: 
How can China, seen from the perspective of its specific legal system, and considering the legal 
experiences with the EU ETS, improve the regulatory design and implementation of its own ETS?  
This research shows that both the establishment of the EU ETS and the Chinese ETS follow the 
experimental approach, but the Chinese ETS is quite different from the EU ETS. In addition to 
the specific design concerning the three key elements, the relationship between the government 
and the market needs to be defined and clarified by a sound legal framework.  
 
This research contains three parts: the theoretical legal framework for examining an ETS, the 
legal experience with the EU ETS, and the analysis of and consideration on the emerging 
Chinese ETS. In pursuit of a better understanding of the ETS from a theoretical perspective, the 
original concept of the ETS proposed by economists and two basic emissions trading models 
with distinct features are analysed first. Based on the review of the economic and legal literature 
addressing the ETS, this research establishes a theoretical legal framework for examining the 
ETS comprising three key elements, namely (1) target setting, (2) allowances allocation, and (3) 
inspection and enforcement. In particular, the basic feature of and specific requirement for these 
three key elements are sketched, laying a foundation for the understanding and analysis of the 
ETS applied in the EU and China.  
 
The EU ETS is established based on a very complicated legal framework, which is still subject to 
improvement and reformation. In general, two models addressing target setting and allowances 
allocation can be differentiated in the EU ETS due to the significant amendments to the EU ETS 
Directive in 2009, but the enforcement package has been developed with a rather stable and 
harmonised approach throughout the three trading periods. Aiming to gain legal insights for 
China, the description and analysis of the EU ETS in this thesis sheds light on the legal problems 
that emerged in the legal framework for the EU ETS. In particular, special attention is paid to the 
legal conflicts between the Commission and Member States regarding cap setting, the equal 
treatment issues accompanied by the allocation of allowances and specific challenges facing the 
enforcement package, also exemplified by case law.  
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The Chinese CO2 ETS is being developed in line with the experimental approach. Due to the 
special nature of the Chinese legal system, the pilot projects are being designed with various 
features by seven local governments, while the central government is still playing a steering role 
through the traditional political and administrative mechanisms, such as the target-based 
accountability system. With regard to the design and implementation of the pilot projects, some 
challenges and legal barriers are evident, such as the relatively weak legal force of the regulatory 
framework, the risk of local protectionism and governmental arbitrariness, the complexity and 
uncertainty of relevant rules like the ex post adjustment. In this respect, the rationality of a 
national ETS is examined and the possible design of a national scheme is further considered, 
taking account of the lessons from the pilot projects.  
 
Meanwhile, the examination of the pilot projects in this research suggests that there are some 
similarities between the EU and China in terms of the basic design of the ETS, such as choosing 
the cap-and-trade model, applying a mix of allocation methods, establishing a self-monitoring, 
self-reporting and third-party verification system, and imposing financial penalties for excess 
emissions. However, the analysis of the specific design and implementation of the key elements 
shows that some elements of the pilot projects are quite different from and even more 
complicated than those of the EU ETS, which can be exemplified by the establishment of an 
intensity-based dynamic cap together with the ex post adjustment in allowances allocation. In 
this respect, the characteristics, in terms of the legal tradition and legal system, the governance 
structure and competence distribution, the economic system and economic governance make a 
big contribution to the differences between the EU ETS and Chinese ETS. In particular, the 
difference in the roles of government in the establishment and implementation of the ETS in line 
with the specific legal system is one key to the understanding of and making a comparison 
between the EU and China. Particularly a clear determination of the respective role of the 
government and the market under the legal framework for the ETS remains the core issue that 
has to be addressed in China while moving towards a market-based climate regime based on the 
rule of law.  
 
Based on the analysis above, several recommendations can be made to provide further insight 
into the potential improvement of the regulatory design and implementation of the Chinese ETS, 
in view of China’s aim to strengthen the rule of law. Firstly, there is a special need to establish a 
legal framework for the ETS, which is mainly based on the formal legislation supplemented by 
some policy provisions, in order to provide clear legal rules defining and distributing 
competences to governments in applying the ETS. Secondly, if China chooses to establish the 
ETS based on a cap-and-trade model, not only the potential challenges facing the centralised and 
decentralised models, but also the problems embedded in the ex post adjustment in view of its 
potential effect on the market, need to be taken into account when setting up a cap with legally 
binding force ex ante. Thirdly, the national allocation principles or rules, in which any 
differential treatment should be based on an objective justification, is important to ensure equal 
treatment in the allocation of allowances, and the governmental adjustment of the allocation 
should also be conducted and regulated within a clear legal system. Last but not least, the 
enforcement package for the Chinese ETS could be strengthened by establishing a harmonised 
MRV system and imposing sufficiently severe sanctions for noncompliance, both of which 
however require an adequate legal design and effective governmental regulation.  
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